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| EFFECTIVE DATE: (lnsertdate60daysafte"PUbllcation) S
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For FYs 1991 through 2000 OBRA-QD as amended required that the NRC recover

= }V'v;»‘_'iapproxlmately 100 percent of Its budget authonty. Iess the amount appropriated from the U S

e iDepartment of Energy (DOE) administered NWF by assessing fees To address faimess and

" " equrty ooncems raised by the NRC related to charglng NRC Ircense holders for agency

- | budgeted costs that do not provrde a direct benefrt to the Ircensee, the FY 2001 Energy and - | |

o Water Development APPrOpnatlons Act amended OBRA-90 to decrease the NRC’s fee recovel’y_: o
5 vamount by 2 percent per year beginning in FY 2001 untrl the fee recovery amount is 90 percent

S In FY 2005 As a result the NRC Is required to recover approximately 94 percent of its FY 2003 L

S budget authority, Iess the amounts appropnated from the NWF through fees In the Energy andii 5'7 g
: Water Development Appropnatron Act 2003 contalned ln the Consoildated Appropnatrons o B
o : Resolutron, 2003 (Pub L. 108- ) Congress appropriated $584 6 millron to the NFtC for FY 2003 -

B Thrs sum includes $24 o mrllron appropriated from the NWF The total amount NRC Is requrred f‘

. 5'_' to recover in fees for FY 2003 Is approximately $526 3 millron




The NRC assesses two types of fees to meet the requirements of OBRA-QO as f - ,V R

j_{j‘iamended Frst Ircense and inspectron fees estabirshed in 10 CFR Part 170 under the authorrty - ‘-_ i L

of the |ndependent Offrces Approprratron Act of 1952 (IOAA) 31 U S. C 9701 'e°°"er the -
: NRC’s costs of providrng special benefrts to Identrfrable applrcants and Ircensees Examples Of f‘:f' i
‘p'vnthe services provided by the NRC for which these fees are assessed are the review of

L ,f ; apphcatrons for new Ircenses end for certain types of exrsting Ircenses, the review of renewal

I ;jappllcatrons the revrew of amendment requests and Inspectrons Seoond annuai fees j '5 Chol

- estabhshed in 10 CFR Part 171 under the authonty of OBRA-90 reoover genenc and other

L ::regulatory costs not otherwise recovered through 10 CFR Part 170 fees

. Response to Commens

7 - The NFiC publrshed the FY 2003 proposed fee rule on Apni 3 2003 (68 FR 16374) to . ‘, .
S f.f.solrcrt public comment on its proposed revisrons to 10 CFR Parts 170 and 171 The NRC e

th eo;m eriod (May5 2003) and
ommer atwereoonsidered inth|s

e , .;._—{jfee rulemaking The oomments have been grouped by issues and are addressed in a collectwe e T

o "' recerved 26 oomments dated on or before the close of

several addrtronai oomments thereafter, for a totai '

response -‘ B

A legallssues. oo

. nfomation Provided by NAC n Supportof Propossd Fule,




N “ Comment Several commenters urged the NRC to provrde licensees and the pubirc wrth a o
. -'_-V ,ri;j_vgfi'more detailed expianatlon of the actrvmes and associated costs that torm the basis for NRC’ V

i i;»‘fees Some oommenters stated that the NRC should provrde specifc accountrng of the major
'".',;eiements that compnse the annuai fee, Includlng detaried informatron on the outstandrng major SR
,;;f_;{'contracts, their purpose, and their costs Other commenters indrcated that this informatron e |

o ;jshould also be avarlabie for part 170 fees ciaiming it is drffrcult to understand exactiy what is

B {included in the houdy rate One of these commenters aiso stated that more detaiied informatron 2 o :

S _1_? 'on the totai costs associated wrth each component of reactor reguiatron and ali other genenc
?costs would ailow stakeholders to provrde more effectrve feedback on the effrcrency of NRC’ I
" requlatory actvties and would S ¢

S x‘increased fiscal ‘re'sponsibility.r.f; o

Severai commenters raised concems that the NRC couid not specifrcaiiy identtfy where o

o 7: resources are being aPpIied as the agency identrfred apProximater 76 percent of the NRC’ fjf.: ~ :

_budget for recovery under part 171 and oniy 24 percent under the drscrete fee provrsrons of pal‘tfg ':_1 'Ali ,
e : 170 These commenters stated this meant that the NFiC could oniy identrfy 24 percent of its |
S E‘Irvexpendrtures as drrectly supportrng the ltcensees, and th } c?f/u ﬁel’ NRC ﬂOl’ industry
GGl ety o

resources are being appired to pproprrate "
5:"f,:':f'l_"_:‘,pnontres In such a case These commenters further stated that the aggregation ot a substantial R f'

?’ management oan determine whethe

S portron of non-dlscrete expenditures to be recovered through part 171 fees makes it virtuaily
- ’rrnpossible for ircensees to understand and comment on the appropnateness of these

% 3; expendrtures and that the NRC shouid revise parts 170 and 171 to drscretely aiiocate generic

: ;-.:r'ff‘f;i jjfprogram costs to indrwduai dockets in order to improve the visibiirty of management oversrght

o : j'»:’and associated accountabiirty of these programs




- ,f"»_‘rulemaklng ls to establlsh fees necessary to recover 94 percent of the NRC‘s FY 2003 budget

5 :authonty. less the amounts appropriated from the NWF from the various classes of Ilcensees

- an 'of actrvmes included In the proposed fees and explained how the fees were calculated to recover

o ‘avallable on whrch to base constructive comments on the proposed revisrons to parts 170 and

L '—'171 and that its fee schedule deveiopment ls a transparent process

| | :’ were available for publlc examination in the NRC's AgenClede Documents A°°955 and e
o ::YE;Management System (ADAMS) and dunng the 30-day comment penod ln the NRC Publlc
Document Floom at One White ant North 11555 Rockville Plke, Rockvllle. MD The W°f'<

S papers show the total budgeted tuIl time equivalent (FTE) and contract oosts at the planned j ', B
aocompllShmem level for each agency activity The work papers also include extensrve
o ff:',:- information detailmg the allocation of the budgeted costs for each planned aocomplishment
R V{ffwithln each program of each strategrc arena to the various classes of licenses, as weII as

. -"~-1-*information on categones of oosts included ln the hourly rate

S 'f;Volume 18 “Budget Estimates and Performance Pian. F' scal Year 2003' (February 2002)’ Wh'Ch

- Response Consistent wrth the requlrements of OBRA-90 as amended the purpose of this . -

;‘LThe efflclencies of NRC’s regulatory activrties and the manner in which NRC carries out its flscal

. 'Qilﬁresponsrbillties are outside the scope of this rulemaking The proposed ruie descrlbed the types

. f ‘f l'the budgeted costs for those activrties Therefore, the NRC belreves that ample informatron was 3

ln addrtlo ) to the lnformation provided ln the proposed rule, the supporting work papers SR

o by
/e NRC has étde available in the Publlc Document Room NUREG-1 100
=

- drscusses the NHC’s budget for FY 2003 lncludlng the actrvit:es to be performed in each

o " {strategic arena. This document Is also available on the NRC publrc web site at

T L http //www nrc gov/readrng-nn html The extensive Infonnation availabie to the publlc meets all




,,,,,,,,,,

legal requirements and the NRC believes it has provrded the publlc wrth suffrcrent infonnation on
o fwhich to base their comments on the proposed fee rule Addltronally, the contacts Ilsted in the
: :»-proposed fee rule were available during the public comment period to answer any quesu ons that L

commenters had on the development of the proposed fees

Wrth regard to the comments that expressed concern that too much of the NRC’s budget

| }was designated for recovery v under part 171 the NFtC notes that it does "°°°Ve" as much °f its
S -vfbudget as possmle under part 170 consrstent with existing Federal law and pollcy The NRC k
;'85sesses part 170 fees under the lOAA and consistent with OMB Crrcular A-25 to recover the Ly
costs incurred from each identrfiable recipient for special benefrts denved from Federal actlvitles :

S beyond those recerved by the generai publrc Generic costs that do not provide specral benef‘ ts

: to identlfrable reclplents can not be recovered under part 170 The NRC deas clearly rth in 71 ) " i T

its workpapers the components of these generic costs and how those costs are recovered

o ;‘through annual fees

77%/ Vv:// f/"*“/ .';%7 ?
- ..:t"‘: 7.: /Mﬂl //Zf :
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Comment Several commenters raised ooncerns with the proposed increase to $158 for the '
e hourly rate forthe materials program One commenter stated that there seems to be no reason | “
. ; 'that the hourly rate for the materials program is higher than the hourly rate for reactors This e
S commenter also thought that the rates are out of llne with rates pald by industry for safety

e 'professwnals and managers




e

s hourly rates are based on budgeted costs and must be established

Response. The N

at the revised levels4o meet the fee recovery requirements. The hourly rates include not only
average salaries and benefits for professional employees, but also a prorated share of overhead
costs, éuch as supervisory, secretarial , and information technology support, as well as general
and administrative costs, such as rent, utilities, supplies, and payroll and human resources
staffs. These hourly rates are not developed in relation to one another but are based on
budgeted costs for the reactors program and the materials program. Since the budgeted costs

are different for each program, different rates result. These rates do not necessarily track with

rivate sector rate Le Z‘/ )"/ 59 berihmrrK for
p te sector rates, NI/~ S fof:jz “ :MWMM AK?M
Mf?’lf of #« FWT and A/Jf»ryw

A major reason for the four percent increase in the h'ourly rate for the materials program is
the salary and benefits increase resulting primarily from the Government-wide pay raise. While
salary and benefits also increase similarly for the reactor program, the increase is offset by a
reduction in the average overhead cost per direct FTE for the reactor program. The hourly
rates, coupled with the direct contract costs, recover through part 170 fees the full cost to the
NRC of providing special services to specifically identifiable beneficiaries as provided by the
IOAA. The revised hourly rates plus direct contract costs recover through part 171 annual fees
the required amount of NRC’s budgeted costs for activities not recovered through part 170 fees,
as mandated by OBRA-90, as amended. The NRC is establishing in this final rule the revised
hourly rates necessary to accomplish the fee recovery requirements. For part 170 activities, the

rates will be assessed for professional staff time expended on or after the effective date of this

final rule.

2. Project Manager Billing Issues




Comment. Several commenters expressed concern with the increase in charges for Project
Manager (PM) time to uranium recovery licensees and other materials licensees. Some of these
cémmenters would like clarification of the status of the NRC’s Office of Nuclear Materials Safety
and Safeguards (NMSS) policy change that was implemented in July 2001, which states that a
PM's costs are not billed to the licensee as part 170 fees if that PM spends 75 percent or less of
his/her time in any two-week period on duties to support that licensee. Other commenters
vsuggested that aftér an initial drop in part 170 charges for PM duties to uraniurh recovery
licensees, these charges had increased recently even though duties related to the sites had not
changed, and stated that PM time should not be charged to part 170 fees, whenever possible.
Some commenters thought the Commission should reduce the impact of the hourly rate increase
on uranium recovery licensees by doing everything possible to reduce the amount of time spent
by staff working on |ichsing issues related to uranium recovery licenses. They suggested that
this could be accomplished through the streamlining of the regulatory process, including
delegating regulation of in-situ leach wellfields to the States through Memoranda of

Understanding and more reliance on Safety and Environmental Review Panels and performance

based-licensing.

Response. NMSS modified its policy for project management fee billing effective July 29,
2001. The modified policy states that an NRC employee must spend more than 75 pelrcent of
his/her time in any two-week period performing duties to support a facility’s license or certificate
review to be considered a PM for full-cost fee billing purpose. ll-cost fee billing causes a (/

prorated portion of a PM’s indirect time to be charged to the Yicénsee. The modified NMSS

policy reduced the number of PMs whose indirect time is billed to the Iicense@e NRC has [/

9




[ not changed that polrcy, nor how it Is being implemented The FY 2003 proposed fee rule drd
- not propose to change the NMSS PM fee billlng polrcy. so there was no need for the proposed

: vruie to address fts implementation status If lrcensees have speclfic questlons about partlcular

> Wi ‘provide addrtronal
o -'informatlon Thrs has always been an option available to lrcensees and appllcants who feel they

=invorces, they may request addrtlonal details from the NRC and the, / "

‘3-: | : :;'need more informatlon on the costs brlled f ,7;5 PR

The NRC only charges fees to uranium recovery (or any other) Ilcensees based on its/costs / i

. Regardlng the comments suggestrng that staff time devoted to regulatrng uranium recovery

S 4,_fac|l|tres should be reduced the NRC notes that the manner in which NRC carnes out its ”
{;_1.; ﬁ.:regulatory responsibrlmes is not addressed in this frnal rule, slnce thlS lssue is outside the scope
: - of thrs mlemaking Nonetheless the Commission strrves to ensure that ail of lts efforts are

: ".'5 j7? needed to carry out its health safety. common defense and securlty responsrbllitres and
:;‘-frequently modifies its regulatory regrme to reduce unnecessary burden on the re uI e

Cﬂwbﬂ\.f abots
community

3 Eee Warvers for Sgecial Prolect |

Comment One commenter raised a number of concerns wrth NRC’s fee waiver polrcy This |
o ;commenter stated that this policy is flawed unworkable and counterproductrve to regulatory |
.effrclency and effectlveness In partlcular, this commenter stated that NHC’s fee warver pollcy rs : i .
not consistent wrth the defrnitions of part 170 and part 171 fees as descnbed in the FY 2003 e
e : _;}proposed fee rule The commenter stated that the Offrce of the Chief Flnancial Offrcer (OCFO)

',: f:j' ﬁ', had been chargmg part 170 fees for documents that dld not fall under the descnption in the FY : -
. 2003 proposed fee rule of documents for Which part 170 fees shouid be assessed Thls | R




'commenter challenged as flawed various reasons that OCFO had previously given to deny fee '7: . B o
- ‘rfwaivers in the past The commenter advocated cooperatrve efforts between NRG and industry,f P
‘?‘and expressed ooncem that OCFO positions blocked thrs oooperation The commenter S

'uggested changmg NRC’s fee waiver policy to eliminate dlsrncentrves for Industry to be ” E

J;proactrve ln addressing generic regulatory i ‘sues

Response The NFiC dld not propose to revise its exxstrng fee waiver pollcy in this

June 24 2002). and responded extensively to comments very similar t rthe‘one summarized

N above in the Response to Comments sectron of that t” nal rul@ad the Commission s posrtron mﬂ T rr«l— h
l-ti WIIHj /\has not c a edrin bnef the

C has consistently applied its policy of waivrng the part 170

i tees for a special prolect submitted to the NRG for the purpose of supporting« NRC's generic

T;{'ii_‘regulatory improvements and assessing part 170 fees for the revrew of a specral project that is
o 1 submrtted for other purposes. includrng those that support rndustry generic improvements The i,‘ :

- «3;'NRC f' nds no ]ustrt” catron for granting a part 170 fee waiver, as the comment suggests

B whenever a nuclear industry orgamzation submits a proposal for genenc regulatory

W o improvement Fee waivers wrll be granted only if the NFiC det rmines the submisslon wrll be

used for NRC’s genenc regulatory improvements and he inrtratrve was submitted specifrcally for " T

that purpose J 0 nly appropnate where the NRC’s revrew of the industry

Inrtiative ls part of the process of developing the NRC’s generrc regulatory program, and

A ':-theaafaethe revrew activities are simrlar to other NRC generic regulatory actrvrtres whose costs

are reoovered through P&’“t 171 annual fees

£ The NFtC does not beiieve its fee waiver poiicy discourages oooperatrve efforts between the _ o

}f‘f,‘ agency and lndustry, and that rts assessment of part 170 fees for a special project is fuily




o ’5_; consistent wrth the NRC’s pohcies on industry Initratlves

| B 4emmpoksyv AUnder the existmg fee waiver cnterla, NRC erI waive the review fees for a " |
V,;\special project submltted for zurpose of supmm; Improvements as |ong P
- esthe NRC staff agreesrt the time of submrssion that it will be used by the NRC In deveIopIng | S
Coor improvrng its regulatory framework The NRC encourages any speciat project apphcant who T o
" :-f'_,‘beheves that its proposat will heIp Improve NRC's regulatory process to dISCUSS Its proposal wrth";rf‘-_. R
‘_'.“f"j,i_-?the cognizant NRC program ofﬁce staff prior to requesting a fee waiver from the Chief Fmancial i
wi.ifOfflcer ' B ' e SRSt ‘
C 'Sgecifrc Pag 171 Issues ‘ S

e e N -~

~- 1. -Annual Fees vs. Hourly Fees

Comment One commenter stated that it prefers annuai fees to houriy fees. since it Is easierj';l:_~' e
:"l:'f;jito plan and ailocate resources related to annual fees thIe houriy fees are more unpredictabie T

S and more drff cult to incorporate Into a Ircensee s frnanclai plan

Response Whtle the NRC appreciates the concems raised by thIs commenter. the agency o

| ‘notes that Its coIIection of part 170 fees Is consistent with Federal law The NRC assesses part 5, L ’
L 170 fees under the IOAA which aIIows Federaf agencies to assess fees to recover costs : .
,A _:: 'mcurred |n provrdmg speclaitfenefnS to identlf' abIe recipients In additlon the Conference '. : _3';
‘ Report accompanying OBRA-90 specrfrcaliy states that the Conference CommIttee expects
i ,-:f‘;».‘j‘the NRC to oontlnue to assess fees under the [IOAA] to the end that each Itcensee or appllcant

PR pays the fuli cost to the NRC of aiI identrf‘ able reguiatory semoes such Ircensee or appllcant

SR receives” (136 Cong Rec H12692-3 dain ed October 26 1990) The NRC has recetved




';«A’;addrtronal drrectron on this issue in the Oifrce oi Management and Budget (OMB) Crrcular A-25 }';{,\ jj “‘f S “

In which OMB states it is Federal polrcy that a user charge wrll be assessed against each | 7
3 | ,identrt" able recipient for speclal benef‘ ts denved irom Federal actrvmes beyond those received by " :,.._" ,
. ithe general publrc The NRC abrdes by this drrectron bfcharging part 170 fees to recover the |
costs of provrding special benefrts to identrflable reciplents Further, the NRC notes that as

required by OBRA-QO the part 171 annual fee reoovery amounts are offset by the estimated part' 5 :

‘f: 170 fee collectrons

":?}‘Comment Two nuclear density gauge users commented that their fees are too high and

e create a srgnifrcant ilnancial burden on small business owners One oi these users lndrcated

5 : ‘;only a small fractron of the company's revenues was gen‘ rated irom NRC ltoensed actrvltres but

: "%:that these actrvrties are essentlal to support projects lt designs and monltors Wrth respect to f 2 .
:the NRC’s upper fee level for small entltres, thls oommenter stated that the broad revenue rang‘e‘
f»encompassing $350 000 to $5 000 000 in gross annual receipts tends to favor larger firms while :.‘_: e 5
o burdening smalier businesses Thus they urge the NRC to consider addlng more tiers for small o
o '{;busmesses to reduce the Ircense fee burden on smaller entitles The other commenter stated

- .;‘that lrcense fees make it drffrcult for small projects to recover expenses, and requested smaller ," e

. ﬂ Response The NRC stated in the FY 2001 fee rule (66 FH 32452 June 14 2001), that ft
' would re—examlne the small entlty fee every two years, ln the same years in whlch it oonducts
' ’,the biennial revrew of fees as required by the Chref F'nancial Off cer (CFO) Act of 1990 (Pub L e

,101-578 November 15 1990 104 Stat 2838) Accordmgly, as drscussed in the FY2003




proposed fee rule, this year the NRC re-examined the small entity fees, and determined that no
change to the small entity fee is warranted for FY 2003. The NRC last revised its small entity
fees in FY 2000 (65 FR 36936; June 12, 2000), when it increased the small entity annual fee
and the lower tier small entity fee by 25 percent. For FY 2003, the NRC has determined that the
current small entity fees of $500 and $2,300 continue to meet the objective of providing relief to

many small entities while recovering from them some of the NRC costs associated with

regulatory activities that benefit them.

The NRC has addressed comments regarding the impact of fees on industry in previous fee
rulemakings. The NRC has stated since FY 1991, when the 100 percent fee recovery
requirement was first implemented, that it recognizes the assessment of fees to recover the
agency’s costs may result in a substantial financial hardship for some licensees. However,‘
consistent with the OBRA-90 requirement that annual fees must have, to the maximum extent
practicable, a reasonable relationship to the cost of providing regulatory services, the NRC’s
annual fees for each class of license reflect the NRC’s budgeted cost of its regulatory services to
the class. The NRC determines the budgeted costs to be allocated to each class of licensee
through a comprehensive review of every planned accomplishment in each of the agency'’s
major program areas. Furthermore, a reduction in the fees assessed to one class of licensees
would require a corresponding increase in the fees assessed to other classes. Accordingly, the
NRC has not based its annual fees on licensees’ economic status, market conditions,kor the

inability of licensees to pass through the costs to its customers. Instead, the NRC has only

considered the impacts, it is required to address by law.
CH
Based on the provisions of the Regulatory Flexibility Act (RFA), the NRC provides reduced

annual fees for licensees who qualify as small entities under the NRC'’s size standards. The

14
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( M ga
materials users class has the most licensees who qualify for these reduced fees of any class: ”L )
As such, the materials users class receives the largest amount of annual fee reductions of any 4 W
class. The FY 2003 total estimated fee amount that will not be collected from licensees who pay %/f
reduced annual fees based on their small entity status is approximately $4.5 million, which must / "% ‘
be collected from other NRC licensees in the form of a surcharge. Further reductions in fees for
materials users would create an additional fee burden on other licensees, thus raising fairness

and equity concerns.

As stated in 10 CFR Part 2.810, the NRC uses the Small Business Administration’s (SBA)
definition of receipts. Based on the SBA definition, revenue from all sources, not solely receipts
from NRC licensed activities, is considered in determining whether a licensee qualifies as a

small entity under the NRC’s revenue-based size standards.

The NRC believes that the two tiers of reduced annual fees currently in place provide
substantial fee relief for small entities, including those with relatively low annual gross revenues.
As noted previously, reductions in fees for small entities must be paid by other NRC licensees in-
order to comply with the OBRA-90 requirement to recover most 6f the agency’s budget authority
through fees. While establishing additional tiers would provide further fee relief to some small
entities, it would result in an increase of the small entity subsidy paid by other Iicehsees. The
NRC must maintain a reasonable balance between the provisions of OBRA-90 and the RFA

requirement that an agency must examine ways to minimize sngnlflcant impacts that its rules

may have on a substantial number of small entities. Therefore, the NRC

modiheguor; ;ts small entity fee structure, nor’any further reduction in annual fees beyond that
1 will
already provldatrfor small entities. The NRC pians-to re-examine the small entity fees again in

FY 2005.

15




7% 8. AnnualFees for Uranlum Recovery Licensees . .

Comment The NFlC received several comments regardlng annual fees tor uranlum

recovery llcensees These comments supported the reduction in annuai fees for these facilities S
‘that resulted trom the declsion to rebaselme FY 2003 annuat fees One commenter aiso

o fr .supported the continued implementation of Iast year’s determinatron that the DOE must be

| assessed one-half of alI NRC budgeted costs attnbuted to genenclother actwities ior the 5
:‘.,f-;':,uranlum recovery program However. despite the proposed reductions, these commenters
f.f_ifistated that there contmues to be the lack of a reasonable relationship between the cost to
{uramum recovery Iicensees of NRC's reguiatory program and the beneflt derived from such |
serwces These commenters belleve there is excessive regulatory oversight by the NRC of the -" v

: uranlum recovery industry, especialiy in I:ght of the NRC’s perfonnance-based llcensing

,,f,approach which they contend should result in a reduced regulatory effort The commenters

'-;assert that the NRC should consider a more baianced approach to uranium recovery regulation.‘

s resulting in less regulatory oversight and lower costs_ A

Additionally, the commenters stated that the NRC has falled to adequately address the issue
, of decreasing numbers of uranium recovery licensees Specificaliy. as more states become B
n"i : t'Agreement States and/or additlonal sites are decommissioned the number of NRC regulated v
7 fsites contmues to decline leavlng fewer licensees to pay a larger share of the NRG’s regulatory N
i ﬁcosts These commenters urged NRC to contmue its efforts to seek cost efficiencies through its S

X _Y annuai reviews conducted as part of the budget process One commenter stated that urantum o

- recovery Iicensees contlnue to be subject to unnecessary costs due to overlapping Federal or

_7;;;_‘&State agency junsdictlons The commenter stated that in non-Agreement States. the NRC Do

7' : shouid accept tha groundwater quality assessments conducted by the state or the




Environmental Protection Agency rather than performing duplicative environmental |
assessments. Several commenters suggested that the agency proceed expeditiously with
extension of the reactor oversight process for these and other facilities as a risk-informed,
performance-based oversight process that recognizes the inherent safety of these operations

should further reduce unnecessary regulatory burdens.

Response. The NRC has responded to similar concerns raised by commenters in several
previous fee rulemakings. First, in response to the specific suggestions about how the NRC
should regulate these licensees or operate more efficiently, the NRC again notes that the
purpose of this rule is to recover the required percentage of ifs FY 2003 budget authority, and

that the manner in which the NRC carries out its regulatory activities is outside the scope of this

rulemaking.

The NRC must assess annual fees to NRC licensees to recover the budgeted costs not
recovered through part 170 fees and other receipts. The NRC recognizes that this presents
fairness and equity issues as costs must be recovered from licensees for activities that do not
directly benefit them. To address these fairness and equity concerns, as previously noted, the
FY 2001 Energy and Water Development Appropriations Act amended OBRA-90 to decrease

the NRC'’s fee recovery amount by two percent per year beginning in FY 2001, until the fee

recovery amount is 90 percent in FY 2005.

The Commission is greatly concerned about the issue of decreasing numbers of licensees
and its implications. Although a decreasing licensee base is only one of several factors affecting
annual fees, it presents a clear dilemma for both the uranium recovery group in its efforts to

maintain a viable industry, and the NRC, which must by statute reeeup its budgeted costs from

i recovesf”




'(V'the ||censees it regulates Potentral remedles to this problem involve estabhshlng arbitrary fee
caps or thresholds for certatn classes of llcensees Other potentlal solutlons Involve comblmng
fee'categones As noted prevuously, glven the requirements of OBRA-QO as amended to - i

collect most of NRC’s budget authonty through fees, failure to fully recover costs from certain

e classes of llcensees due to caps or thresholds would result in other classes of llcensees bearlng

".these costs Combfning fee categones would also have the potentral to lncrease the annual fees ff
- for certain Iicensees ln the new combined category to cover part of the cost for the Itcensees
1 whose fees were reduced by th|s action Alte jtives lnvolvlng ?ps or thresholds and

\_ijj‘combming fee categorles rals falrftess and equi ncems At this tlme. the Commlsston ls

Cr not prepared to adopt any of these approaches \ However. the NFtC recognizes the concems o

:)f‘f":fexpressed and wrll continue lts efforts to seek

tefficiencies and reduce regulatory burdens,

4. nnual Fees for Power Reactor Llcensee L L

. : . B N . ) RN
Comment One commenter stated that there Is l ut( crent basrs to support the requrred

i:‘f :‘_*.; L_operatrng power reactor annual fee. desplte the two percent drop in the agency‘s overall -
L :'f"recovery rate as mandated by the FY 2001 Energy and Water Approprlatlons Act BOth
o :';commenters ralsed farmess and equfty concems regardlng utilmes paying for agency actlvltres

o ‘that do not prowde a dlrect benefit to them

Response The part 171 power reactor annual fees are establlshed to recover the costs for .
R ‘jigeneric activitles related o power reactors such as rulemaklngs and gutdance development as

ERE T




?well as costs for other actrvrtnes for the class not recovered through part 170 lees (e g .-
"fallegatlons, most contested hearings. special projects for whlch fee warvers are granted orders
'_issued under 10 CFR 2 202 or responses to such orders) The annual fees for each class also
jv’.‘i;include a share of the total surcharge costs The surcharge is establlshed to recover the oosts

for NFtC actrvrtles that are not attrlbutable to an exrsting NRC Ircensee or class of Ilcensees. -

address faimess and equlty concems related to charglng NRC I|cense holders for these
e expenses that do not dlrectly benet” t them. the FY 2001 Energy and Water Development

L ;:f’,:Appropriatrons Act amended OBRA-QO to decrease the NRC's fee recovery amount by two

L /fl percent per year beglnning in FY 2001 untul the fee recovery amount is 90 percent ln FY 2005

9 ,. " The agency workpapers supportlng both the proposed and frnal fee rules show the budgeted

' costs for each actMty at the NRC’s planned accomplrshment level and the classes ot Itoenses to '




NRC's Strategic Plan Fiscal Year 2000 F‘scal:Year 2005 Other commenters drd not
: ,understand Why there was a slgnifrcant dlscrepancy between the lncrease in annual fees for fuel
f"};_fabrlcators (43 percent) in comparison to power reactors (1 5 percent), when much of the annual -

fee_increase was attnbuted to the costs of secuntyielated actrvrties and these actlvitres are

: :simllar for both types of facilrties These commenters requested that NRC review thrs '_
:}'fidlscrepancy and consrder revrsrons to more equrtably allocate these costs Another commenter o .;
A‘;‘V'Z expressed concems about the annual fees for gaseous drffusion plants (GDPs), statlng that it | ,» |
drd not belleve that the annual fee for a GDP should be equal to or more than the annual fee for -
a. power reactor. _Thls commenter suggested that NRC reevaluate |ts methodology to establish |
i : the FY 2003 fees thh the objectwe of achrevrng a fee structure that ls fair and equntable when

:-;ﬂ::;ﬁtvrewed in |ts entirely Another commenter stated that low enrtched uranium tuel facrlrtres 'ﬁ'
. 'z"'_constltute a very small part of the nuclear fuel cycle and pose only minimal risk and that therr :
j.,i—facrlrty operated in a very competltlve intematronal market and so the magmtude of the fee B
S ”'increase represents a senous economic burden 't'he commenter asked that the proposed fees | _':f o
fcr fuel facrlmes be revrewed and that the amount of the Increase be reduced to a more = g' '_ | '} -
'i,f"-.f{;;‘reasonable Ievel (on the order of 10 percent) to be consrstent wrth other facilltles and the general |

R 'increasmg costs of NFlC operatrons

Response The part 171 annual fees for each class of llcenses are establrshed to recover

- the costs for generic actlvrtles related to that class of llcenses, includrng rulemaklngs and

:..~1_'-—f~part 170 fees The NRC belreves thls methodology ls consfstent wrth all applrcable Iaws

regulatrons. and polncnes Because the costs for one class of licenses may increase or decrease

il gurdance development as well as costs for other actrvmes for the class not recovered through e




ol sses of licenses, fees for dlfferent classes wrll <

at different rates than the costs for other
l’l{?increase or decrease at different rates;_ As dlscussed above. the NRC has consldered mpplng

- fee increases for classes of Ircenses, but has not chosen to do so for‘falmess and eq o/

reasons. N -

The NRC apprecrates the concerns raised ‘about fee predrctabillty and stablllty ln order to - :

'recover its budgeted annual costs in complrance wrth the OBRA-90 as amended the NRC

annually promulgates a ruie establrshlng Ilcensee fees ln light of concems about annuai
‘-if’_fluctuatlons in these fees the NRC announced in FY 1995 that annual tees would be adjusted |
f :i_only by the peroentage change (plus or minus) in NRC’s total budget authonty. adjusted for ; f: e

changes In estimated collectrons for 10 CFR Part 170 fees, the number of llcensees payrng T

i f{f"annual fees. and as otherwise needed to assure the bitled amounts resulted in the required
e - :_collecttons The NRC indrcated that if there were a substantlal change in the total NRC budget
:'authonty or the magnitude of the budget ailocated to a specrfrc class of llcenses, the annuai fee e
":"':base would be recalculated by rebaselrnmg The maximum Interval between rebaselined fee ‘
:schedules by Commrssion pollcy is now three years Based on the change in the magnrtude °f % i"
o the budget to be recovered through fees, the Commission deterrnined that it was appropriate to : v
L rebasellne its part 171 annual fees in FY 2003 Rebaselming fees resulted in increased annual SRR

I g_fees compared to FY 2002 ior four classes of llcenses (power reactors. SPe"t tuel

| "”""*'-A;storage/reactor decommissiomng, fuel facilltles and rare earth facrlmes) and decreased annual" B

DRI ‘jfees for two classes (non-power reactors and uranium recovery) For the small matenals users

L ;[T_;f'and transportatlon classes some categones of llcensees wrll have increased annual fees and
e others will have decreased annual fees .{

- N
=




STy ;tj':‘on the basis of economic consrderatlons could set an untenable precedent for the NFlC wrth the

S "'} ‘j potentral to unravel the stabllrty and vrabihty ot _the entrre tee system Not only would other

' -‘f“;};’experrencrng economic downturns ;;{

The annual fees tor the fuel facllrty class retlect Increased budgeted costs for actrvitles that

= f f'are not subject to cost recovery under part 170 pnmanly homeland secunty actrvitres related to

. f}'fuel facilrtres Such actrvitles include the issuance and follow-up of orders drrectmg the fuel

IER ,:f.ifacllrty llcensees to take intenm compensatory measures to increase secunty, and a senes of STt

. nsk-informed vulnerabrlrty assessments the NRC ls conducting on tuel facrlrties

.. 6. Annual Fees for Spent Fuel Storage/Reactor Decommissioning -~~~ .

Comment One commenter stated that the proposed 29 3 percent increase in annual fees

- fi‘*for spent fuel storage/reactor decommrssronrng Ircensees is not equrtable and places an undue

it ';_ b _burden on this partlcular class of Ircensees, which do not generate revenue through the sale of




Lo : esponse The NRC has responded to similar comments In previous rulemakings Annual

\ 7ees for the classes of lioenses are based on the budgeted costs for the classes, as well as a A

g ‘surcharge to recover the costs ior NFiC actMtles that are not attnbutable tc en existlng NRC

__llcensee or class oi llcensee including acttvltles ,hat are exempt from part 170 fees by law or
J? Commisslon polzcy Slnce budgeted costs for one class oi Iicenses may nse or fall at dlfierent
Y. ""“ates than for other classes of Iicenses so w:ll annual fees The increase In annual fees for the

S spent fuel storage/reactor decommissioning class of Ilcensees reflects an increase In budgeted

NC costs allocated to this class since FY 2002 Recovenng the costs assocrated wrth spent fuel ,‘ L

storage and reactor decommissloning from operatmg power reactors, power reactors in

. M decommlssioning or possession only status if they have fuel on site, and independent spent fuel :;

LU\)? o storage part 72 Ilcensees who dc not hold a part 50 Ilcense, is oonslstent \mth the lntent of |

:":*: OBRA-QO to assess annual fees to Iicensees or classes of ||censes, oommensurate with the 3 ‘«

o E"expendlture of the NRC‘s resouroes The Commission believes it would be inequitable to grant
fee relief to one class of Itcenses (except to address smali entity issues ln accordance thh the

| Regulatory Flexrbility Act) on the basrs of economic consrderatlons, since this class wouid then f ;-

,;:-s need to be subsldized by other classes of Iicenses o B

7 D Otherlssues




1. Security Costs

Comment. The majority of comments did not support the NRC collecting security-related
costs from licensees. These commenters noted that the FY 2003 NRC budget includes $29.3
million for homeland security activities, and stated that these activities should be funded through
the General Treasury as part of the nation’s protection of critical infrastructure. Some of these
commenters also stated that significant security costs are being incurred for nuclear vulnerability
assessmenfs without due consideration of the evaluated threats or rigor of the methodology for
conducting these assessments, which is not the best way to allocate the nation’s resources in
defending against terrorist attacks. Other commenters noted their belief that there is overlap
and duplication of functions in Nuclear Security and Incident Response with those of other
Federal agencies, particharIy the Department of Homeland Seéurity. One comment suggested
that the increased fees for FY 2003 did not appear to reflect a consideration for the substantial

work and engineered solutions that have already been implemented in the area of security.

Response. The NRC appreciates the concerns raised by commenters with regard to
homeland security costs being funded through licensee fees. The NRC notes that the
President’s FY 2003 budget requested that NRC’s funding for homeland security activities be
excluded from the fee base, as was the case.in FY 2002. However, the Energy and Water
Development Appropriations Act, 2003, contained in the Consolidated Appropriations
Resolution, 2003 (Pub. L. 108-7), included NRC'’s budget for homeland security activities on the

fee base. Therefore, the FY 2003 fees must include the $29.3 million budgeted for NRC's

homeland security activities. The Commission agrees that licensees should be treated in the

24




same fashion as other owner/operators of critical infrastructure that do not generally pay user
feesbfor Federal agency homeland security costs. Although the requested fee relief is not
avéilable for FY 2003, the NRC will continue to request that Congress provide funding from the
General Funds of the Treasury for the agency’s security activities. The NRC notes that S. 1043,

the “Nuclear Infrastructure Security Act of 2003,” recently approved by the Senate Committee or[/

Environment and Public Works, weutd provic

at amounts appropriated to the NRC for
homeland security activities would be excluded from the fee base except for costs associated

with fingerprinting, background checks and security inspections.

addressing the issues raised regarding the costs of vulnerability assessments and NRC's

o ?,rm\/

The NRC recognizes tihat the cost of preparing vulnerability assessment dexpensw but it

relationship with the Department of Homeland Security.

is imperative-tivertin this evolving threat enVIronmentAthe Nﬁé has an obligation to reassess the
s
adequacy of existing safeguards and security programs[ and to develop additional safeguards \/
and security requirements, as warranted. The NRC is closely coordinating its efforts with the
Department of Homeland Security and other Federal agencies to best ensure our efforts are
consistent with Federal law and policy. While the NRC recognizes that the Federal Government
is conducting a number of vulnerability assessments, some of which address critical /
infrastructure, the facilities regulated by the mesent a distinct set of security concerns that
oA <6 undershreds

must be the subject of focused reviews. ’#Hﬁ'e-the NRg\recogmzes‘tha-t there may be limited
ol

efforts among the agencies with homeland security responsibilities, in part because of

25




"2 NRG Bdgr 5 '
Comment Many commenters offered ‘suggeshons for reducing NRC‘s budget and for more |
etfcient/drfterent use of NFiC's resources Many of these comments addressed expenditures on |
homeland secunty. while others suggested more generally that NFiC reduce expenditures S
: i':streamline processes, or otherwrse periorm’ activntres more efirclently Commenters suggested
o 'vf"i;that changes in NRC’s regulatory approach such as the reactor oversight process and nsk-"' o o
',."5ﬂ'inforrned changes to inspection, assessment and enforcement processes shouid result in

S : ‘f'—?reduced fees One commenter suggested that increased cooperation between the NRC and L |

N _"industry could increase etficiency and conservation of Irmited resources A e

P Response The NRC’s budgets and the manner in wh:ch the NRC cames out its activmes : : =
P i;{fare not wrthln t_he scope of this miemakmg Therefore this jinal ruie does not address the
T ’fl—: commenters suggestions concemmg the NRC’s budget and the use of NRC resources The

y f. ‘;-NRC's budget is submitted to the Offrce of Management and Budget and to Congress for review

However, it shouid be noted that the Nacs budget reﬂects its efforts to be effective and

B effrcuent Over recent years the NRC has ehminated programs, improved processes, reduced




;overhead requrrements, and lmp!emented efflciencles and cost savnngs The Commlssion -~ TR
- icontinues to search wgorously tor addltlonal opportunitles to streamltne lts operatlons and to

' I'achleve eft” crencres

3. Cost Recovéry for Agreement State Activities

o Comment One commenter stated that lt supported the approach to allocate Agreement

State Program actrvrtres to user fees rather than the General Fund Another commenter _
: }suggested the opposrte approach and stated that the costs for actlvrtles Ilke Agreement State
~Programs should not be allocated to user fees, but rather pald for from the General Fund g

vk

Response The FY 2003 proposed fee rule drd not prepeseto change how the NFtC

. "Areoovers costs for Agreement State Program actlvrtles, nor does this fmalAnake any changes
o wlth regard to recovery of these costs The Commlsslon has the authonty to. but as a matter of
o jpolrcy does not assess part 170 fees for speclﬁc semces rendered to an Agreement State Gl

» s Agreement States deetze slgnlflcant monetary and staff resources toﬁadr‘a’tlon control programs | a

- -}l:and this effort assists the NHC and other Federal agencles ln protectlng publlc health and 3

o safety The NRC costs for these Agreement State actzvltres are funded through a Surcharge, .

Varians
S whlch Is allocated to. thewtcense classes on a prorated basls

the Treasury's General Fund the NRC notes that thts ls outslde the soope of thls rulemakl" 1y,

wr- -

4 Fee lncrease Communtcatron a d T‘mln




;'.C‘omment Several commenters suggested that the NRC communicate the potentrai

magnrtude of fee increases earirer In the process The commenters stated that this LIPT :

commumcatron would allow Ircensees to forecast and mrtrgate f‘ nancial Impacts These

,commenters expressed drsappointment that the NRC ga\{e rts Ircensees no waming that

o ‘fsrgnrﬁcant Increases were bemg contemplated Several commenters expressed concern that

NRC fee increases are seen by IIcensees almost a year after their budgets have been Imtrally
-:set and suggested that NRC shift Its process by one year (e g the 2003 fee collectron would be_ " S

L """‘fthe 2004 fee projectron) One commenter specrfrcally requested that NRC revrew and forecast )

’ongoing costs and fees over the next f ve years so that lrcensees can make accurate business;_a ‘ L
Ea : forecasts One commenter stated that NRC’s method of collectrng retroactrve fees dunng the
o last government quarter for the prevrous three quarters wrll create a signifrcant and unantrcrpated' S

o : negatrve frnancial impact

v ' ‘Fiesponse The NRC appreciates the concems raised by these commenters However. as a ‘
e ";f.-":'-fr'{;_rmatter of Iaw (OBRA-QO as amended) and polrcy the NRC must collect the statutorily mandated
e -}“»“V-Ievel of fees by the endof the flscal year-September 30 2003 The NRC does make every -

) ';_'}feffort to issue its proposed and frnal fee rules In a trmely manner to glve lrcensees as much time | |

B j}as possible to plan for fee Increases However, the agency must ensure that |t fully complr se

| ;f':innth all applrcable legrslatron, regulatlons and polrcies, as well as perform the require

. calculatrons, in a relatrvely short time each year to produce lts fee rules ThIs year Congress drd T

o “snot enact NRC appropnatrons for FY 2003 untrl F b 0 2003 Because the NRC does not e

L know in advance what its future budgets wrll e Gopos '_ budgets must be submrtted to the

Offrce of Management and Budget for its revr g' " = ore the Presrdent submits the budget to
Congress for enactment), the agency belleves it |s not practrcable to set fees based on future
s estrmated budgets nor would such an approach be consrstent w:th lts statutory mandate The




