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NUCLEAR REGULATORY COMMISS!ON -
o 1OCFR Parts170and171
RIN 3150-AH14 '

' Revision of Fee Schedules; Fee Recovery for FY 2003 -

'AGENCY:  Nuclear Regulatory Commission. .~~~

" ACTION:  Finalrule.

: ETSUMMARY': ,The Nuclear Regulatory Commtssnon (NRC) is amendmg the Ircensing,‘ R

- mspectaon, and annual fees charged to lts appllcants and Itcensees The amendments are -

- » amended WhICh reqmres that the NRC recover apprommately 94 percent of |ts budget authonty

in flscal year (FY) 2003 tess the amounts appropnated from the Nuctear Waste Fund (NWF)

g ,v' ' _The amount to be recovered for FY 2003 is apprommately $526 3 mrlllon

 EFFECTIVE DATE: (Insert date 60 days after publication). =~

5 ADDRESSES The comments recetved and the agency work papers that support these fmal

| '_ fchanges to 10 CFR Parts 170 and 171 are ava'table electronlcally at the NRC’s Pubhc Electronlc

: !necessary to |mp!ement the Omnlbus Budget Reconc:hatton Act of 1990 (OBRA-QO), as ', R .



Reading Room on the Internet at http://www.nrc.gov/reading-rm/adams.html. From this site, the
public can gain entry into the NRC’s AgencyWide Documents Access and Management System
(ADAMS), which provides text and image files of NRC’s public documents. For more
information, contact the NRC Public Document Room (PDR) Reference staff at 1-800-397-4209,
or 301-415-4737, or by email to pdr@nrc.gov. |If you do nbt have access to ADAMS or if there

are problems in accessing the documents located in ADAMS, contact the PDR.

T Comments received may also be viewed via the NRC'’s interactive rulemaking website

(http://ruleforum.linl.gov). This site provides the ability to upload comments as files (any format),
if your web browser supports that function. For information about the interactive rulemaking site,

contact Ms. Carol Gallagher, 301-415-5905; e-mail CAG @nrc.gov.

For a period of 90 days after the effective date of this final rule, the work papers may also
- be examined at the NRC Public Document Room, Room O-1F22, One White Flint North, 11555

Rockville Pike, Rockville, MD 20852-2738.

FOR FURTHER INFORMATION CONTACT: Ann Norris, telephone 301-415-7807; or Tammy
Croote, telephone 301-415-6041; Office of the Chief Financial Officer, U.S. Nuclear Regulatory

Commission, Washington, DC 20555-0001.
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- ,‘_lV. 'Q Voluntary Consensus Standards
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g . , For FYs 1991 through 2000 OBRA~90 as amended requxred that the NRC recover )
approxrmately 100 percent of rts budget authonty, less the amount appropnated trom the U S
Department of Energy (DOE) admtmstered NWF by assessing fees To address faimess and |
equlty concems ralsed by the NRC related to chargmg NRC ttcense holders for agency _ |
budgeted costs that do not provrde a drrect benetlt to the lrcensee. the FY 2001 Energy and o '
Water Development Appropnattons Act amended OBRA~90 to decrease the NFtC’s tee recovery B e

o P amount by 2 percent per year begmnmg ln FY 2001 untrt the tee recovery amount is 90 percent
ln FY 2005 As a result the NRC ls requlred tc recover approxrmately 94 percent ot tts FY 2003
budget authonty Iess the amounts appropnated trom the NW F thrcugh fees ln the Energy andr T
Water Development Appropnatron Act 2003 contalned |n the Consoltdated Appropnatlons ,
Resolutlon, 2003 (Pub L 108- R Congress appropnated $584 6 mllllcn to the NRC for FY 2003 : ) |
ThIS sum mcludes $24 7 mllhon appropﬂated trom the NWF The total amount NRC ls requlred 5 N : '

to recover in tees tcr FY 2003 is approxrmately $526 3 mlll‘cn. . ff




The NRC assesses two types of fees to meet the requirements of OBRA-90, as
amended. Fifst, license and inspection fees, established in 10 CFR Part 170 under the authority
of the Independent Offices Appropriation Act of 1952 (I0AA), 31 U.S.C. 9701, recover the
NRC's costs of providing special benefits to identifiable applicants and licensees. Examples of
the services provided by the NRC for which these fees- are assessed are the review of
applfcations for new licenses, and for certain types of existing licenses, the review of renewal
applications,y the review of amendment requests, ‘and inspections. Second, annual fees
- established in 10 CFR Part 171 under the authority of OBRA-90, recover generic and other

regulatory costs not otherwise recovered through 10 CFR Part 170 fees.
Il. Response to Comments

The NRC published the FY 2003 proposed fee rule on April 3, 2003 (68 FR 16374) to
solicit public comment on its proposed revisions to 10 CFR Parts 170 and 171. The NRC
received 26 comments dated on or before the close of the comment period (May 5, 2003) and
several additiohal comments thereafter, for a total of 32 comments that were considered in this

fee rulemaking. The comments have been grouped by issues, and are addressed in a collective

response.

A. Legallssues.

Information Provided by NRC in Support of Proposed Rule.




Comment Several commenters urged the NRC to provrde llcensees and the pubhc with a

‘ "more detailed explanatron of the actlvrtnes and assocnated costs that form the basrs for NRC’

o '.s'fees Some commenters stated that the NRC should provrde specrflc accountlng of the major

: elements that compnse the annual tee, includmg detarled mformatnon on the outstandlng major

contracts thelr purpose and their costs Other commenters lndloated that thts informatlon

. ,s‘hould also be avallable for part 170 fees. clarmtng |t |s drfflcult to understand exactly what ls e

- N .mcreased flscal responsrblllty

S v':fncluded in the hourly rate One of these commenters also stated that more detalled mformatlon .
e -'on the total costs assocrated wrth each component of reactor regulatron and all other genenc L

ey . costs would allow stakeholders to provrde more effectlve feedback on the effncnency of NHC'

regulatory actrvutles and would propel the Commlssmn to exerclse |ts authonty to promote -

Several commenters ratsed concems that the NRC could not specrflcally |dent|fy where

‘:"«; ,resources are belng applled as the agency ldentlfled approxlmately 76 percent of the NRC'
'budget for recovery under part 171 and only 24 percent under the dlscrete fee provlsnons of part
o . 170 These commenters stated thls meant that the NRC could only ldentlfy 24 percent of its o

E "expendrtures as dlrectly supportlng the Ilcensees and that nelther NRC nor mdustry

5 f\managernent can determme whether appllcable resources are belng applled to appropnate

o N prlontles |n such a case These commenters further stated that the aggregatlon of a substantlal »

L 'portlon of non-dlscrete expendltures to be recovered through part 171 fees makes rt vrrtually

o 1mpossrble for Ifcensees to understand and comment on the appropnateness of these

| : f, expendltures and that the NFtC should rewse parts 170 and 171 to dlscretely allocate generrc

i - _vprogram costs to mdlwdual dockets ln order to |mprove the vrsrblllty of management oversrght

. B j.’ 'and assocrated accountabllrty of these programs BEER




Response. Consistent with the requirements of OBRA-90, as amended, the purpose of this
rulemaking is to establish fees necessary to recover 94 percent of the NRC's FY 2003 budget
authority, less the amounts appropriated from the NWF, from the various classes of licensees.
The efficiencies of NRC’s regulatory activities and the manner in which NRC carries out its fiscal
reéponsibilities are outside the scope of this rulemaking. The proposed rule described the types
of activities included in the proposed fees and explained how the fees were calculated to recover

the budgeted costs for those activities. Therefore, the NRC believes that ample information was

-.--available on which to base constructive comments on the proposed revisions to parts 170 and

171 and that its fee schedule development is a transparent process.

In addition to the information provided in the proposed rule, the supporting work papers
were available for public examination in the NRC’s Agencywide Documents Access and
Maﬁagement System (ADAMS) and, during the 30-day comment period, in the NRC Public
. Document Room at One White Flint North, 11555 Rockville Pike, Rockville, MD. The work
papers show the total budgeted full time equivalent (FTE) and contract costs at the planned
accomplishment level for each agency activity. The work papers also include extensive
inforration detailing the allocation of the budgeted costs for each planned accomplishment
within each program of each strategic arena to the various classes of licenses, as well as

information on categories of costs included in the hourly rate.

The NRC has also made available in the Public Document Room NUREG-1100, Volume 18,
“Budget Estimates and Performance Plan, Fiscal Year 2003" (February 2002), which discusses
the NRC’s budget for FY 2008, including the activities to be performed in each strategic arena.
This document is also available on the NRC public web site at
http://www.nrc.gov/reading-rm.html. The extensive information available to the public meets all
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Iegal regurrements and the NRC beheves it has provrded the pubhc wrth suffrcrent mformatron on
L l ‘_'A;,'" whlch to base thelr comments on the proposed fee rule Addmonally. the contacts hsted in the o -
| proposed fee rule were avallable dunng the publlc comment penod to answer any questtons that
: commenters had on the development of the proposed fees No inqumes were recerved about

the fee development process

Wrth regard to the oomments that expressed concern that 100 much of the NRC's budget

o hv’ ¢qu"‘ Jﬂ/?t ,[ ﬂ‘:
was desrgnated for recovery under part 171 the NFtC notes that it do’%e\'s‘breeoter-asmuchoﬂts “ M

ey el
budget as possrble under part 170 conssstent wrth exrstmg Federal faw and polrcy ?he—NRG
:' ; makes- ever—yL attempt-torecover—eosts—under—paﬂ—f—'r‘@ For example in FY 1998 the agency L
began chargmg part 170 fees for resrdenf lnspectors and ln FY 1999 the agency started

chargfng part 170 fees for pro;ect manager actrvrtres assocrated wrth oversrght of the assrgned '

Ilcense or plant The NRC assesses part 170 fees under the IOAA and consnstent wrth OMB S

/ Clrcular A-25 to recover the costs mcurred from each |dent|f|able recrprent for specral benefrts
o : ( : denved from Federal actrvrtres beyond those recerved by the general pubhc Generlc costs that
{ d J, P ) do not prowde specral benetlts to rdenttfrable recrplents can not be recovered under part 170
[ i

ot ""“ \ The NHC ctearly sets forth the components of these genenc costs in its workpapers and how
r\)- h :
, J‘/ e -those costs are recovered through annual fees

,r
.Allol("rf"'

:"S ecific Part '17'01 Issues. R
(‘t (& <((.._

Jurt

hourly rate for the matena!s program One commenter stated that there seems to be no reason




that the hourly rate for the materials program is higher than the hourly rate for reactors. This
commenter also thought that the rates are out of line with rates paid by industry for safety

professionals and managers.

Response. The NRC's hourly rates are based on budgeted costs and must be established
at the revised levels each year to meet the fee recovery requirements. The hourly rates include
not only average salaries and benefits for professional employees, but also a prorated share of
~ overhead costs, such as supervisory, secretarial, and information technology support, as well as
general and administrative costs, such as rent, utilities, supplies, and payroll and human
resources staffs. These hourly rates are not developed in relation to one another but are based
on budgeted costs for the reactors program and the materials program. Since the budgeted
cosfs are different for each program, different rates result. These rates do not necessarily track
with private sector rates, nor should they be used as a benchmark for indLlstry standards.

~ Instead, these rates reflect the budgeted costs of the reactors and materials programs.

A major reason for the four percent increase in the hourly rate for the materials program is
the salary and benefits increase resulting primarily from the Government-wide pay raise. While
salary and benefits also increase similarly for the reactor program, the increase is offset by a
reduction in the average overhead cost per direct FTE for the reactor program. The hourly
rates, coupled with the direct contract costs, recover through part 170 fees the full cost to the
NRC of‘providing special services to specifically identifiable beneficiaries as provided by the
IOAA. The revised hourly rates plus direct contract costs recover, through part 171 annual fees,
the required amount of NRC’s budgeted costs for activities not recovered through part 170 fees,
as mandated by OBRA-90, as amended. The NRC is establishing in this final rule the revised

hourly rates necessary to accomplish the fee recovery requirements. For part 170 activities, the
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rates wrll be assessed for professronal staff trme expended on or after the effectrve date of thls S

flnal rule

2. Project Manager Billing lssues -

Comment Several commenters expressed concern wrth the rncrease in charges for Pro;ect R

Manager (PM) trme to uranrum recovery trcensees and other matenals lrcensees Some of these
7 commenters would Irke clanfrcatron of the status of the NHC's Offlce of Nuclear Matenals Safety , |
o and Safeguards (NMSS) pol'cy change that was implemented in July 2001 whrch states that a

PM s costs are not brlled to the Ircensee as part 170 fees |f that PM spends 75 percent or less of

hlslher trme in any two-week perrod on dutles to support that Ircensee Other commenters said S N

that after an mrtlal drop in part 170 charges for PM dutres to uramum recovery licensees these '
7. f f ’ charges had mcreased recently even though dutres related to the sites had not changed and
| stared that PM tlme should not be charged to part 170 fees whenever possrble Some |

commenters thought the Commlssion should reduce the |mpact of the hourly rate mcrease on '

B uranlum recovery hcensees by dorng everythlng possrble to reduce the amount of tlme spent by

B Vj staff worklng on l‘censrng issues’ related to uranium recovery llcenses They suggested that thrs
could be accompllshed through the streamlmlng of the regulatory process. includmg delegatrng v/

| regulatlon of m-srtu leach wellflelds to the States through Memoranda of Understandmg and N

more rehance on Safety and Envrronmental Ftevrew Panels and performance based lrcensrng

Response NMSS modrfred |ts polrcy for pro;ect management fee brllmg effectlve July 29

2001 The modrfred pohcy states that an NFtC employee must spend more than 75 percent of - ) :



his/her time in any two-week period performing duti'es to support a facility’s license or certificate
review to bé considered a PM for full-cost fee billing purposes (Full-cost fee billing causes a
prorated portion of a PM’s indirect time to be charged to the licensee. The modified NMSS
policy reduced the number of PMs whose indirect time is billed to the licensee.). The NRC has
not changed that policy, nor how it is being implemente-d. ;I‘he FY 2003 proposed fee rule did
| not propdsé to change the NMSS PM fee billing policy, so there was no need for the proposed
rule to address its implementation status. If licensees have specific questions about particular
" mvoices, they may request more details from the NRC and the staff will provide additional
information. This has always been an option available to licensees and épplicants who feel they

need more information on the costs billed.

The NRC only charges fees to uranium recovery (or any other) licensees based on its
budgeted costs. Regarding the comments suggesting that staff time devéted to regulating
- uranium recovery facilities should be reduced, the NRC notes that the manner in which NRC
carries out its regulatory responsibilities is not addressed in this final rule, since this issue is
~outside the scope of this rulemaking. Nonetheless, the Commission strives to ensure that all of
its efforts are needed to carry out its health, safety, common defense and security
responsibilities and frequently modifies its regulatory regime to reduce unnecessary burden on
the regulated community. Concerns about specific licensee review efforts conducted by the staff

should be directed to the appropriate program office.

3. Fee Waivers for Special Projects

Comment. One commenter raised a number of concerns with NRC's fee waiver policy. This
commenter stated that this policy is flawed, unworkable, and counterproductive to regulatory

10




efflcrency and effectlveness In partrcular, thrs commenter stated that NFlC's fee walver pollcy |s
o ;: not consrstent wrth the deflmtrons of part 170 and part 171 fees as descnbed fn the FY 2003

proposed fee rule The commenter stated that the Offlce of the Chlef Frnancral Offlcer (OCFO) -

had been chargtng part 170 fees for documents that drd not fall under the descnptton in the FY T

2003 proposed fee rule of documents for Wthh part 170 fees shoutd be assessed Thrs
5 commenter challenged as flawed vanous reasons that OCFO had prevrously grven to deny fee
walvers in the past The commenter advocated cooperatrve efforts between NRC and lndustry,‘ : .
B } e and expressed concern that OCFO posltrons blocked thrs cooperatron. The commenter |
suggested changmg NRC’s fee warver pollcy to elrmmate dusmcentrves for lndustry to be _

proactlve in eddressmg genenc regulatory issues o -

Response The NFtC dad not prcpose to revrse tts polzcy for those servrces whlch part 170 o

S ".)f - fees are assessed nor the exrstlng fee walver polrcy m thls rulemakmg The proposed rule’ s

- descnptlon of purposes for whlch part 170 fees would apply is mtended to be rllustratrve, not |
exhaustrve The NRC clarmed lts fee warver polrcy in the FY 2002 frnal fee rule (67 FR 42612 7

| June 24 2002), and responded extensfvely to comments snmtlar to the one summanzed above ln
the Response to Comments sectron of that fmal rule The Commrssron S posmon wrth respect o |

rts exlstmg fee warver pol:cy has not changed ln bnef the NRC has consrstently apphed fts |
pobcy of warvmg the part 170 fees for a specral prolect submltted to the NFtC for the purpose of
supportxng "NPC’s" genenc regulatory rmprovements and assessmg part 170 fees for the revrew

of a spectal pro;ect that is submltted for other purposes, includlng those that support mdustry"

genenc |mprovements The NRC fmds no justlflcatlon for grantmg a part 170 fee warver as the L ) - o

) comment suggests whenever a nuclear fndustry orgamzatlon submlts a proposal for genenc
regulatory tmprovement Fee walvers wnll be granted only ff the NRC deterrnfnes the submrssxon

o K'- wrll be used for NFlC's genenc regulatory improvements and the mltfatrve was submrtted e




- specifically forthat' purp'ose 'Thus" fée‘viaivérs a"re:only' appropriate Wh'e're" th‘e ':NFtC's review of

the industry initiative is part of the process of developing the NFtC's generic regulatory program Vo

and the reView actiVitres are similar to other NFtC generic regulatory actiVities whose costs are

recovered through part 171 annuai fees

The NFtC does not believe its fee waiver policy discourages cooperative efforts between the
agency and industry. and that its assessment of part 170 fees for a special pro]ect is fully
S consrstent w1th the NFtC’s policres on industry initiatives Under the eXisting fee waiver criteria,
NHC Wl|| waive the review fees for a special project submitted for the purpose of supporting the |
agency‘s reguiatory improvements as Iong as the NRC staff agrees With the applicant at the time
of submissmn that it wrll be used by the NFtC in developing or improvmg its regulatory
framework The NFtC encourages any special proiect applicant who beiieves that its proposal
Wlll help improve NFiC's regulatory process to discuss its proposal With the cognizant NRC

program office staff prior to requesting a fee waiver from the Chief Fnanciai Officer

. cosp ecificvyPart 171lssues. -

R 'AnnualiFeesvs'."Hourl _Fees RTINS

Comment One commenter stated that rt prefers annual fees to hourly fees smce iti is eaSier
to plan and aIlocate resources related to annual fees, while hourly fees are more unpredictable
T " and more difficuit to incorporate into a licensee s finanCiaI plan Some commenters complained o

however that a disproportionate amount of the budget is recovered through annuals fees




o Response Whrle the NRC apprecrates the concerns ralsed by thrs commenter the agency r

B notes that rts collectton of part 170 fees ls conslstent wrth Federal law The NRC assesses part"
- 170 fees under the IOAA whnch allows Federal agencles to assess fees to recover costs -

| mcurred |n provrdlng specral benef ts to identlf" able reclprents ln addrtron, the Conference - o

Report accompanymg OBRA-QO specrfrcally states that the Conference Commrttee expects

the NRC to contrnue to assess fees under the [IOAA] to the end that each hcensee or apphcant

| } e pays the full cost to the NF(C of aII identrfnable regulatory servrces such llcensee or applrcant |
e ‘tecerves (1 36 Cong Hec H12692-3 daily ed October 26 1990) The NRC has recerved ‘

v addrtlonal dtrectlon on thls |ssue m the Offlce of Management and Budget (OMB) Crrcular A-25 -
in whlch OMB states |t is Federal polrcy that a user charge wrll be assessed agalnst each
tdentrflable recrplent for specral beneflts denved from Federal acttvmes beyond those recelved by

| the general publlc The NRC abrdes by thls dlrectlon in chargrng part 170 fees to recover the

L : costs of provndlng specral benefrts to tdentnflable recrptents Further the NRC notes that as -

. >'>_ » requrred by OBHA—QO the part 171 annual fee recovery amounts are offset by the esttmated part-,
170 fee collectrons As explamed above the NRC ls not at Itberty to allocate fees , " L
mdrscrtmlnately between parts 170 and 171 as statute controls fee allocatlon Thrs apphes both -
to comments that more of the budget should be shifted from part 170 fees to part 171 as to the

- f posmon advocatmg the reverse
2 AnnualFees for Materials Users, Including Small \E;n'tlties . R

Comment Two nuclear densny gauge users commented that therr fees are too hlgh and

o create a slgmfrcant flnancral burden on small busmess owners One of these users rndlcated

only a small fractlon of the company s revenues was generated from NFtC Ilcensed actrvitles but ; = ;

that these actrvmes are essentral to support prolects |t deS|gns and monltors Wrth respect to T



the NRC’s upper fee level for small entitles thts commenter stated that the broad revenue range R

' f i encompassrng $350 000 to $5 000 000 in gross annual recelpts tends to favor Iarger firms while T

burdemng smaller busmesses Thus. they urge the NRC to consnder addlng more tlers for small

busunesses to reduce the license fee burden on smaller entlties The other oommenter stated

that llcense fees make it dlfflcult for small prolects to recover expenses, and requested smaller L

fees

e oy Response The NRC stated in the FY 2001 fee rule (66 FR 32452; June 14, 2001). that it
o would re examine the small entlty fee every two years. in the same years in which it conducts . | a
the blennial revnew of fees as reqmred by the Ch|ef Fnancual Offlcer (CFO) Act of 1990 (Pub L.
101-578 November 15 1990 104 Stat 2838) Accordlngly. as dlscussed in the FY 2003
- proposed fee rule, thls year the NRC re examlned the small entlty fees. and determined that no
change to the small entlty fee is warranted for FY 2003 The NRC last revrsed its small entity
fees ln FY 2000 (65 FFi 36936 June 12 2000) when it lncreased the small entlty annual fee
and the lower tler small entlty fee by 25 percent For FY 2003 the NRC has determined that the .
| current small entity fees of $500 and $2 300 contlnue to meet the objectlve of prowdmg rellef to
many small entitres whrle recovenng from them some of the NFtC costs assocrated wnth o

regulatory actlvmes that benefit them

The NFtC l-as addressed comments regardlng the lmpact of fees on industry in prewous fee o
rulemakmgs The NRC has stated sunce FY 1991 when the 100 percent fee recovery
requrrement was flrst |mplemented that tt recognizes the assessment of fees to recover the )

T agency’s costs may result in a substantlal fmancral hardship for some Ilcensees However. = |

consnstent wuth the OBRA-QO requrrement that annual fees must have to the maxrmum extent
practlcable a reasonable relatnonshlp to the cost of provrdxng regulatory servnces the NFlC s




L annual fees for each class of Ircense reflect the'NRC s budgeted cost of rts regulatory servnces to
the class The NRC determmes the budgeted costs to be allocated to each class of rcensee -_ L

through a comprehenslve revrew of every planned accompllshment in each of the agency’s

major program areas Furthermore. a reductlon in the fees assessed to one class of llcensees L

S would requrre a correspondlng lncrease |n the fees assessed to other classes Accordrngly. the

NRC has not based |ts annual fees on Ilcensees economrc status, market condrttons, or the C

mablllty of Ircensees to pass through the costs to rts customers lnstead the NFlC has only o

‘A ,A : .. e consndered the lmpacts that it rs requrred to address by law o L

Based on the prowsrons of the Regulatory Flexlblllty Act (RFA), the NFtC provrdes reduced |
| annual fees for llcensees who quallfy as small entrtres under the NRC’s srze standards The .
matenals users class has the most llcensees who quallfy for these reduced fees of any class ’
As such the matenals users class recerves the largest amount of annual fee reductnons of any _
o class About 24 percent of these llcensees (approxrmately 1 200 llcensees) have requested
o ; small entlty certlflcatlon in the past The FY 2003 total estrmated fee amount that wnll not be
coIIected from Ilcensees who pay reduced annual fees based on thelr small entlty status ls
approxrmately $4 5 mlllton, which must be collected from other NFtC llcensees ln the form of a
surcharge Further reductlons in fees for matenals users would create an addrtlonal fee burden
_ on other ||censees thus rafsmg falrness and equ:ty concerns | - 7
- As stated in 10 CFR 2, 810 the NRC uses the Small Busmess Admlmstratlon s (SBA) |
deflnltlon of recelpts Based on the SBA deflnltlon, revenue from all sources not solely recelpts | o
- -. : from NRC llcensed actrvrtres ls consrdered ln determlnrng whether a llcensee quallfles as a

small entlty under the NRC‘s revenue-based srze standards SR e




The NRC belreves that the two tiers of reduced annual fees currentlyin place prowde ‘
substantlai fee rehef for small entities mcludmg those thh relatrvely low annuai gross revenues -
As noted prevrously, reductions in fees for smafl entltles must be pard by other NRC ficensees in : -
order to comply wrth the OBRA-QO requrrement to recover most of the agency s budget authontyv
through fees Whrle estabhshlng addltlonal tlers would provrde further fee relref to some small
entitnes |t would result |n an increase of the small entity subsidy pald by other Ilcensees The
| NRC must matntarn a reasonable balance between the provnsrons of OBRA-QO and the RFA
| : : :. i ““‘requuement that an agency must examine ways to mrnimize S|gmf|cant impacts that its rules
8 may have on a substantlal number of srnall enttties Therefore, the NRC does not plan to modrfy
its small entnty fee structure, nor prowde any further reductron in annual fees beyond that already

establlshed for small entitles The NFtC wrll re-examme the small entity fees again in FY 2005 _' o
B 3. 4Annual 'Fvees for Uranlum"RecOVevgg?’ Licensees "

Comment The NRC received several comments regardmg annual fees for uramum |
'recovery ltcensees These comments supported the reductron in annual fees for these facilities -
that resulted from the decrsron to rebaselrne FY 2003 annual fees One commenter also

i supported the contmued mplementatron of last year’s determmatron that the DOE must be
assessed one~half of all NRC budgeted costs attnbuted to genenc/other activmes for the
3 uramum recovery program However desplte the proposed reductrons these commenters
| ri' stated that there continues to be the lack of a reasonable relatfonshlp between the cost to ’, '
uranlum recovery Iicensees of NRC’s regulatory program and the beneflt derwed from such
i servnces These commenters belleve there is excessrve regulatory overslght by the NRC of thex
E uranlum recovery mdustry. especrally in light of the NRC’s performance-based llcensmg

approach whtch they contend should result m a reduced regulatory effort The commenters i‘j,, . g




' ‘assert that the NFtC should consrder a more balanced approach to uramum recovery regulatron, o

o : _, 'resultrng in Iess regulatory oversrght and lower oosts

Addrtlonally, the commenters stated that the NRC has falled to adequately address the |ssue :
R Aii:of decreasmg numbers of uranlum recovery Ilcensees Specrﬂcatly, as more states become o
) 'Agreement States and/or addrtronal srtes are decommrssroned the number of NRC regulated
5 ' :snes contlnues to decllne, teavrng fewer Ircensees to pay a larger share of the NRC’s regulatory kl
- g "“eosts These commenters urged NRC to contmue |ts etforts to seek oost effrcrencres through its .A -
| 51"}annual revlews conducted as part of the budget process One commenter stated that uranlum E
B recovery llcensees contlnue to be subject to unnecessary oosts due to overlapping Federal or j
."--State agency jurlsdlctron The commenter stated that in non-Agreement States, the NRC should. ' »_ . -
:‘"_t'accept the groundwater quallty assessments conducted by the state or the Envrronmental A
. Ar Protectlon Agency rather than perl‘ormlng dupllcatlve enwronmental assessments Several |
rk-'"commenters suggested that the agency proceed expedltrously wrth extensron of the reactor o
: 7\ :overS|ght process for these and other facrlrtles as a nsk-informed performance-based oversrght

) ) ‘proceSs that recognrzes the mherent safety of these operatlons should further reduce -

e 'unnecessary regulatory burdens

Hesponse The NFlC has responded to srmtlar ooncerns ralsed by commenters in several
o ;‘prewous fee ! emakrngs Frrst in response to the specrflc suggesttons about how the NFtC
- should regulate these lrcensees or operate more ettrclently, the NRC agam notes that the |
S _ purpose of thls rule is to recover the requlred percentage of |ts FY 2003 budget authorrty, and

S _ that the manner tn whlch the NRC cames out rts regulatory actrvltres fs outsrde the scope of th|s

IR 'ru!emaklng




The NRC must assess annual fees to NRC licehsees to recover the budgeted costs not
recovered through part 170 fees and other receipts. The NRC recognizes that this presents
fairness and equity issues as costs must be recovered from licensees for activities that do not
directly benefit them. To address these fairness and equity concerns, as previously noted, the
FY 2001 Energy and Water Development Appropriatioﬁs Act amended OBRA-90 to decrease
the NRC's fee recovery amount by two percent per year beginning in FY 2001, until the fee

recovery amount is 90 percent in FY 2005.

. e

The Commission is Lf_g/_xoau}(;?concerned about the issue of decreasing numbers of licensees
and its implications. Although a decreasing licensee base is only one of several possible factors
affecting annual fees, it presents a clear dilemma for both the uranium recovery group in its
efforts to maintain a viable industry, and the NRC, which must by statute recover its budgeted
costs from the licensees it regulates. Potential remedies to this problem involve establishing
- arbitrary fee caps or thresholds for certain classes of licensees, or combining fee categories.
However, alternstives involving caps or thresholds, and combining fee categories, also raise
potential legal and fairness and equity concerns. As noted previously, given the requirements of
OBRA-90, as amended, to collect most of NRC’s budget authority through fees, failure to fully
recover costs from certain classes of licensees due to caps or thresholds would result in other
classes of licensees bearing these costs. Combining fee categories would also have the
potential to increase the annual fees for certain licensees in the new combined category to cover
part of the cost for the licensees whose fees were reduced by this action. At this time, the
Commission is not prepared to adopt any of these approaches. The NRC notes that the annual
fees for the Uranium Recovery class decreased from FY 2001 to FY 2002, and remained stable
for FY 2003 due in part to the concerted efforts by the program offices to reduce budgeted costs
associated with this program. However, the NRC recognizes the concerns expressed and will
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o contrnue its efforts to seek cost effrcrencres and reduce regulatory burdens wrthout

| compromrsrng |ts commrtment to publrc health and safety

4. Annual Fees for Power Reactor Licensees ™

Comment One commenter stated that there is insuffrclent basrs to support the requrred

costs to the power reactor trcensees for actrvltres not drrectly attnbutable or benefrcral to therr

Operatron Another commenter expressed concern about the 15 percent increase in the , ‘ .

B Operatlng power reactor annual fee, desplte the two percent drop in the agency’s overall

_recovery rate as mandated by the FY 2001 Energy and Water Appropnatlons Ac‘ Both

o _ commenters rarsed farrness and equrty concerns regardmg utrlrtres payrng for agency actrvrtres o

| ; that do not provrde a dlrect beneftt to them

(e ge a,"c' ")

Response The part 171 power reactor annual fee are establrshed to recover the costs for- :

B 'generrc actrvrtres related to power reactors such asAemakrngs and gurdance development as A .

e well as costs for other actlvrtles for the class not reoovered through part 170 fees (e. g o'

S allegatrons, most contested hearmgs specral projects for whrch fee waivers are granted ordersf
| ‘rssued under 10 CFFt 2 202 or responses to such orders) The annual fees for each class also .

a ; mclude a share of the total surcharge costs The surcharge is establtshed to recover the costs |

o -tfor NFtC actrvrtres that are not attrrbutable to an exrstrng NRC Ircensee or class of ||censees,

i ] such as actrvrtles that are exempt from part 170 fees by law or Commissron pollcy The

SR o tsurcharge rs required in order for NRC to meet rts statutory fee recovery requrrements To

- i :t'_address fairness and equrty concerns related to chargrng NRC Ircense holders for these , |




: expenses that do not drrectly benefrt them, the FY 2001 Energy and Water Developme"t ,
.VT‘V,'::'Approprratrons Act amended OBFlA-QO to decrease the NFlC’s fee recovery amount by two R
L percent per Year beglnnrng in FY 2001 untrl the fee recovery amount is 90 Pe“’e"t i FY 2005. —h“ " :
' C‘eo\.ccw—!— ) M 7hc:,~f‘oc«- ‘:1 202/* /o.: “WA'LJ ;‘oz,:f @fdaf(c Wﬂ”‘]v"
The annual fee for the power reactor class includes a_poﬂwn.g@-the[age:lcy' s homeland ” -

L e Tffr\&.‘} R /.Lﬂ."'ff_-
’ securrty costs or this frscal year which srgnlfrcantly contnbuted to the 15 percent Increase in

o e Wpower reactor tees Addrtlonally. the mcreased workload for the new reactor llcensrng actrvrtres '

; .and—reacteurcense.:enewatactrvrtreicontnbuted to the mcrease

The agency workpapers supportrng both the proposed and frnal fee I'ules show the budgeted _
—‘ costs for each actrvrty at the NRC’s planned acccmplrshment level and the classes of Ircenses to -
! ‘5 hrch these costs are allocated Furthermore. the workpapers show by class the total costs
B ’__;"allocated and the estrmated part 170 collectrons The annual fees are establrshed to recover
o the drfference between the NRC’s total recoverable budgeted costs (less the Nuclear Waste -

. Fund) and the estrmated part 170 collectrons in accordance wrth OBRA-QO as amended
" 5. Annual Fees for Fuel Fadiities Licensees =

Comment Several commenters expressed concems wrth the annual fees for fuel facrlrtres
o : j‘{trcensees One commenter stated that these fees are unreasonably hlgh and not ln accord wrth
’NFlC's Strategrc Plan Fscal Year 2000 l'-‘rscal Year 2005 Other commenters drd not L
SR Junderstand why there was a srgnrfrcant drscrepancy between the lncrease in annual fees for tuel

E ":4 fabrrcators (43 percent) |n comparlson to power reactors (15 percent). when much of the annual




fee mcrease was attnbuted to the costs of secunty-related actlvrtres and these actrvmes are

e '..f"ff"fslmllar for both types of facrlltres These commenters requested that NFtC rewew th|s
o drscrepancy and consrder revrsnons to more equrtably allocate these costs Another commenter ,

SN _"expressed concerns about the annual fees for gaseous dsffusfon plants (GDPs), statlng that |t

o drd not belleve that the annual fee for a GDP should be equal to or more than the annual fee for '

2 ,-f;’i_ja,a power reactor Thls commenter suggested that NRC reevaluate its methodology to establ:sh

o : vx ,the FY 2003 fees wrth the objecttve of achrevmg a fee structure that is falr and equltable when . K

o vrewed in rts entlrety Another commenter stated that low enrlched uranrum fuel facllltres
:'constltute a very small part of the nuclear fuel cycle and pose only mtnlmal rlsk and that thelr

o facnlrty operated in a very competrtlve lntematlonal market and SO the magnrtude of the fee

e f '.lncrease represents a senous economrc burden The commente, asked that the pr0posed fees

. for fuel facrlltles be revrewed and that the amount of the mcrease oe reduced to amore

- '_ireasonable Ievel (on the order of 10 percent) to be conslstent wuth other facrlltres and the general -

increasmg costs of NRC operatrons R

l?esponse The part 171 annual fees for each class of Ircenses are establlshed to recover v 1
i the costs for generlc actlvmes related to that class of llcenses, lncludrng rulemaklngs and
o guudance development as well as costs for other actrvntles for the class not recovered through
o .. pa."t 170 fees The NRC beheves thls methodology fs consrstent wrth all apphcable laws,
S l.}regulatlons and polncnes Because the costs for one class of Ircenses may mcrease or decrease,’i o

o "at drfferent rates than the costs for other classes of llcenses fees for dlfferent classes wrll

. j':»‘_._-‘-"_rncrease or decrease at drfferent rates accordmgly The NRC has consudered capplng fee o e




o mcreases for classes of Ilcenses, but has not chosen to do so for potentlal legal and falmess

S and equnty reasons

The NRC apprecrates the concerns raused about fee predlctablhty and stabrlrty In order to E S

| recover rts budgeted annual costs in complrance wrth the OBRA-90 as amended the NRC
o annually promulgates a rule establrshmg llcensee fees ln Irght of concems about annual

: fluctuatlons in these fees the NRC announced in FY 1995 that annual fees would be adjusted ,: | y’

,f only by the percentage change (plus or mrnus) In NRC‘s total budget authorlty, adjusted for

‘ changes tn estlmated collectrons for 10 CFR Part 170 tees, the number of lrcensees payrng

annual fees and as othenrvlse needed to assure the bllled amounts resulted in the requrred :

R collectrons The NRC mdrcated that it there were a substantlal change in the total NRC budget - p

base would be recalculated by rebaselunlng Commlssron pollcy sets the maxrmum interval

between rebaselmed fee schedules at three years Based on the change m the magnltude of

the budget to be recovered through fees, the Commrssion determlned that lt was appropnate to e

rebaselrne |ts part 171 annual fees in FY 2003 Rebaselrnmg fees resulted in rncreased annual

R _ fees compared to FY 2002 for four classes of Ircenses (power reactors, spent fuel

storagelreactor decommlssronrng. fuel facrllties and rare earth facilltles), and decreased annual 3

fees for two classes (non-power reactors and uranrum recovery) For the small matenals users o |

-3

RO and transportatlon classes, some categones of Ilcensees wrll have rncreased annual fees and

o others wil have decreased annual fees




Regarding the comment that fees to fuel facilities represent an economic burden, since
FY 1991 the Commission has consistently taken the position that it will not consider economic
factors when establishing fees, except for reduced fees provided for small entities based on the
policies reflected in the Regulatory Flexibility Act. Granting fee relief to the fuel facility licensees
on the basis of economic considerations could set an untenable precedent for the NRC with the

poiential to unravel the stability and viability of the entire fee system. Not only would other

classes of licenses be required to subsidize fuel facilitie_s through increased fees, but other

categories of licensees may also request similar treatment based on analogous economic
considerations. Thus, it would be difficuit to develop a rationale for waiving the fees for one
class of licenses while denying similar requests from other NRC licensees which may also be

“experiencing economic downturns.

The annual fees for the fuel facility class reflect increased budgeted costs for activities that
are not subject to cost recovery under part 170, primarily homeland security activities related to
fuel facilities. Such activities include the issuanée and follow-up of orders directing the fuel
facility licensees to take interim compensatory measures to increase security, and a series of

risk-informed vulnerability assessments the NRC is conducting on fuel facilities.

The NRC initially established a fuel facility “effort/fee” matrix in the FY 1995 fee rule (60 FR
32218, June 20, 1995), further revising it in the FY 1999 fee rule (64 FR 31448; June 10, 1999).
The purpose of this matrix is to accurately reflect the NRC'’s current costs of providing generic
and other regulatory services to each type of fuel facility. The matrix depicts the categorization

of licenses according to their activities, level, scope, depth of coverage, and rigor or generic
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o regulatory programmatuc effort apphcable to each facmty category from a safety and safeguards o o

o perspectlve The relatrve welghted factors for each facrhty type for the vanous fee subclasses

o Jare deplcted in Table Vll The matnx has been qurte valuable in helpmg the NRC assngn

S ‘f_f_»» ‘ fappropnate fees for each type of fuel taclllty lt ls routlnely avallable among the workpapers

:_,dunng the publlc comment process of each year's rulemaklng for rev:slon of fee schedules and . |

R , .the fact that tt has w:thstood thls scrutmy for many years contlnues to Iend support to the NFtC’s_ '

o confldence in it as a robust tool ln the fee development process

. o

““"* " Annual Fees for Spent Fuel Storage/Reactor Decommissioning .~

Camment One commenter stated that the proposed 29 3 percent mcrease m annual fees

for spent fuel storage/reactor decommrssionmg lrcensees |s not equrtable and places an undue S

_ burden on thls partlcular class of llcensees. whlch do not generate revenue through the sale of

A ", electnclty and do not have a guarantee of recovenng addltlonal costs by petltlomng Iocal publlc R

K "utrhty commrssuons The commenter further stated that raptdly nsrng annual fee mcreases for :

o Aspent fuel storage/reactor decommlssionlng llcensees place undue budget constraints that could

B affect the resources avallable for performrng plant decommrssnonlng actlvrtles

Response The NRC has responded to simllar oomments in prevnous rulemaklngs Annual

o f fees for the classes of llcenses are based on the budgeted costs for the classes as well as a :

: surcharge to recover the costs for NRC actlvntres that are not attnbutable to an exlstmg NRC

Sl f_ hcensee or ctass of hcensee, mctudmg actxvmes that are exempt from part 170 fees by Iaw or

e ) Commlssron pohcy Smce budgeted costs for one class of lucenses may rlse or fall at dlfferent '_ jf S




PR

. "'D. Other lssues."_,“;f B s

rates than l‘or other classes of Ircenses so wrll annual tees The mcrease in annual fees for the B

spent fuel storage/reactor decommrssronrng class of lrcensees reflects an mcrease in budgeted

o costs allocated to thls class smce FY 2002 mcludmg homeland secunty actrvrtres that are on the

fee base for FY 2003 Fiecovenng the costs assoclated wrth spent fuel storage and reactor o R

decommrssronrng from operatlng power reactors, power reactors in decommlssroning or

possessron only status lf they have fuel on site, and mdependent spent fuel storage part 72

lrcensees who do not hold a part 50 hcense, |s consrstent wrth the intent of OBRA-QO to assess B EE

annual fees to licensees or classes of Ircenses, commensurate wrth the expendrture of the

NFlC’s resources The Commissmn belreves |t would be mequrtable to grant fee relref to one . .

class of lrcenses (except to address small entlty issues in accordance wrth the Regulatory RE

FleleIllty Act) on the basrs of economic ccnsrderations srnce this class would then need to be .

subsrdrzed by other classes of lrcenses

, Commenf The majority oi comments dld not support the NRC collectlng secunty related

costs from rcensees These commenters noted that the FY 2003 NRC budget mcludes $29 3
mlllron for homeland secunty actrvrties and stated that these activrtres should be iunded through

the General Treasury as part of the natron s protectton of crrtrcal rnfrastructure Some of these

commenters also stated that signlf’ cant secunty costs are being incurred for nuclear vulnerabrlrty L

- f assessments wnthout due consrderatlon of the evaluated threats or ngor of the methodology for

conductmg these assessments, whrch rs not the best way to allocate the natlon s resources in_.

defendrng agalnst terronst attacks Other commenters noted therr bellef that there ls overlap




and duplrcatlon of functrons in Nuclear Securlty and lncident Response wnth those of other e

that the lncreased fees for FY 2003 d|d not appear to reflect a consnderatlon for the substantlal

work and engmeered solutrons that have already been rmplemented in the area of secunty

Response The NFiC apprecnates the concems ralsed by commenters wnth regard to

homeland secunty costs being funded through trcensee fees The NRC notes that the

L i Pres:dent's FY 2003 budget requested that NRC’s fundlng for homeland secunty actlvmes be

excluded from the fee base as was. the case in FY 2002 However. the Energy and Water

. j Development Appropnations Act 2003 contalned in the Consolldated Appropnatlons -
Resolutlon 2003 (Pub L 108-7) mcluded NRC’s budget for homeland secunty actrvrtres in the ', |
fee base Therefore. the FY 2003 fees must include the $29 3 mllllon budgeted for NRC’

CtewOnt Meuds pu (are, R XY WJ
homeland secunty actlvmes The Commlssion agrees that’licensees should be treated in the o

same fashron as other owner/operators of cntrcal infrastructure that do not generally pay user

fees for Federal agency homeland secunty costs

avarlable—for—FY—zsoa—the-NRG-wrllcontmueio_;_equest that Congress provrde fundlng_ftom_the -

Federal agencres partlcularly the Department of Homeland Secunty One comment suggested y " : -

General Funds of the Treasury for the agency’s secunty actmtres.j’he NRC notes that S 1043 o :

the “Nuclear lnfrastructure Secunty Act of 2003 recently approved by the Senate Commrttee on: .
Enwronment and Publlc Works provrdes that amounts appropnated to the NRC for homeland
o security actwmes would be excluded from the fee base except for costs assocrated wrth

R | flngerpnntrng. backgr °U“d checks and secunty inspectlons

ln response to the comments that expressed concern regardmg how the NRC is expendrng

homeland secunty funds, as stated prevrously. the NRC's budget and manner in whrch the B

S agency carnes out tts actlvmes are not wuthm the scope of thls rulemaking Nonetheless. the o ' o :




NFtC is addressmg the issues ralsed regardmg the costs of vulnerability assessments and NRC’

: -_ ,’ ,,91 - i
L relatlonship wnth the Department of Homeland Secunty L :*‘,‘( o a B 'if /i""7,,r /«U"‘ |
lt iS the NRC’s posrtion that vulnerabriity assessment while expenélve |s |mperativ |n this B

L : evolvnng threat envrronment The NFtC beheves |t has an oblrgation to reassess the adequacy of ’

. : _exrstrng safeguards and secunty programs and to take rapld action to develop addrtional

T " ' J_requnrements as warranted The facmties regulated by the NFiC present a distmct set of secunty

- " :
: et .
__,—-—r—'"*"’ [

e concerns that requrre focused review and whrle the NRC acknowledges that other Federal

S

agencres are also conductmg vulnerabmty assessments addressrng cntical infrastructure, the S

NFiC is closely coordrnatrng its efforts W|th those agencres and the Department of i-lomeland

Security to mmlmlze redundancy and to ensure consrstency wrth Federal law and pollcy \\_~J '

. l
-

2. NRCBudget -

Comment Many }commenters offered suggestlons for reducmg NRC’s budget and for more -
| effrcnent/different use of NRC's resources Many of these comments addressed expendltures on'.
homeland secunty, whiie others suggested more generally that NRC reduce expenditures. f EEEE
| streamilne processes, or otherwrse perform acttvntres more efflclently Commenters suggested
that changes rn NRC's regulatory approach such as the reactor oversrght process and nsk- )

= ’-; informed changes to mspectron assessment and enforcement processes should result in

' reduced fees One commenter suggested that increased cooperatron between the NRC and -

lndustry could mcrease efficrency and conservation of limited resources

Response The NRC’s budgets and the manner in Which the NRC carnes out its activltresi

: “are not wnthm the scope of thts rulemakrng 5 ‘Therefore, thrs f' nal rule does not address the




R w-‘commenters suggestuons ooncetmng the NRG’s budget and the use of NRC resources The |

R :: NRC's budget is. submrtted to the Offrce of Management and Budget and to Congress for revrew ‘ | R o
".’ and approval The Congressronally-approved budget resultrng from thrs process reflects the ‘

: resources deemed necessary for NRC to carry out lts statutory oblrgatrons In complrance wrth

?»f:JOBFtA-QO the fees are establlshed to recover the requrred percentage of the approved budget '

e S____COSt PecoVegg"'ifor Agreement State Activities . ORI

Comment One commenter stated that |t supported the approach to allocate Agreement

o 'f-"State Program actlvmes to user fees rather than the General Fund Another commenter f I

" _‘ suggested the opposrte approach and stated that the costs for acttvrtres Ilke Agreement State E |

= X Programs should not be allocated to user tees but rather pald for from the General Fund

- Response The FY 2003 proposed fee rule dld not propound to change how the NRC

B recovers costs for Agreement State Program actrvrtres, nor does thrs flnal rule make any

S ‘changes wrth regard to recovery of these costs The Commlsslon has the authonty to but as a

= matter of polrcy does not assess part 170 fees for specrfrc servnces rendered toan Agreement

i surcharge whrch Is allocated to the varlous llcense classes on a pro a( d basis.- T{( yols rdm%

e Farzoo' sgu %‘:‘M w@owﬁ fffpfza

e MeasutVSrGeneralFund—the‘NRC'noteS’tha't thrs’is'b"‘f's'lde the scbpe of thrsrulemakmg

- 7 State Agreement States devote srgnrfrcant monetary and staff resources to natlonal radratron o |
ERRR control programs, and thls effort assrsts the NFlC and other Federal agencles fn protectlng publrc .

i health and safPtV The NRC costs for these Agreement State actrvrtres are ftg‘;tdefatgrough a

Md\ (esw“"‘ .",%

+n—response-ttr greementState—Pregram—actMtres.should.he.funsLd erm




!

. ) R e
s

Howewer; to address fairness and equity concerns related to charging NRC license holders for
agency budygeted costs that do not provide a direct benefit t the licensee;jthe FY 2001 Energy
and Water DeveJopment Appropriations Act amended OBRA-90 to decrease the NRC'’s fee
recovery amount b§/2 percent per year beginning in FY 2001, until the fee recovery amount is 90
percent in FY 20057 This 2 percent per year reduction fron;1 the fee base accounts for activities
such as Agreement State Oversight and Agreement State Regulatory Support thatpravide-na.
direct-benefit-to-NRCticensees.

s g

4. Fee Increase Communication and Timing

Comment. Several commenters suggested that the NRC communicata the potential
magnitude of fee increases earlier in the process. The commenters stated that this
communication would allow licensees to forecast and mitigate financial impacts. These
commenters expressed disappointment that the NRC gave its licensees no warning that
significant increases were being contemplated. Several commenters expressed concern that
NRC fee increases are seen by licensees almost a year after their budgets have been initially
set, and suggested that NRC shift its process by one year (e.g., the 2003 fee collection would be
the 2004 fee pfojection). One commenter specifically requested that NRC review and forecast
ongoing costs and fees over the next five years so that licensees can make accurate business
forecasts. One commenter stated that NRC’s method of collecting retroactive fees during the
last government quarter for the previous three quarters will create a significant and unanticipated

negative financial impact.

‘Response. The NRC appreciates the concerns raised by these commenters. However, asa -
matter of law (OBRA-90, as amended) and policy the NRC must collect the statutorily mandated
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. ‘:level of fees'by the end of the flscal year to whlch they are attnbuted m thls case, September

"\,fj30 2003 (The NRC does make every effort to issue lts proposed and frnal fee rules rn a trmely SRS

e manner to grve lrcensees as much trme as possrble to plan for fee rncreases However, the -

2 R agency must ensure that 1t fully complles wrth all apphcable leglslatron regulatrons. and polrcles; S

as well as perform the requrred fee calculatlons ln a refatrvely short tlme each year to produce

R rts fee rules Thrs year Congress drd not enact NRC appropnatlons for FY 2003 untll February i ERA

- 20 2003 Because the NRC does not know |n advance what rts future budgets wrll be (l e, -

;_' 'proposed budgets must be submltted to the Offlce of Management and Budget for |ts revrew

i l'; | before the Presrdent submlts the budget to Congress for enactment), the agency belleves it is S
=N not practrcable to set fees based on future estrmated budgets ‘nor would such an approach be o s

e consrstent wrth |ts statutory mandate The NRC wrll contlnue to strlve to |ssue rts fee regulatlons L .

: as early in the process as is practrcable rn order to grve as much trme as possrble for Ircensees

to plan for changes in fees

lll F’nal Actron A

The NFtC ls amendmg lts lrcensrng, inspectron, and annual fees to recover approximately 94

',vpercent of its FY 2003 budget authonty, mcludmg the budget authorrty for its Offlce of the ‘

o “lnspector General less the approprratlons recelved frcm the NWF The NRC S total budget

Sl . authonty for FY 2003 is $584 6 mrllron of Wthh approximately $24 7 mlllron has been L - : I_ '

_ appropnated from the NWF Based on the 94 percent fee recovery requrrement the NRC must R

o recover approxrmately $526 3 mrllron rn FY 2003 through part 170 llcensing and rnspectron fees, o R

‘ ".'i;»‘_*:'part 171 annuat fees. and other offsettrng recelpts The total amount to be recovered through




fees and other offsettmg recelpts for FY 2003 is $46 8 mllhon more than the amount estlmated

o f°" 'ec°Very mFY2002 e

The NFlC estrmates that approxrmately $127 5 mﬂlron wnll be recovered in FY 2003 from part

170 fees and other offsettlng recetpts For FY 2003 the NHC also estlmates a net adjustment

the t” scal year, and tor payments recelved ln FY 2003 for FY 2002 lnvorces The remammg

of approxtmately $1 9 milllon for FY 2003 mvonces that the NRC estrmates wrll not be pald dunng RS

o - S $396 8 mlllron wrll be recovered through the part 171 annual fees, compared to $345 6 mrlllon for - f S

I'Y 2002

A pnmary reason for the tncrease in total fees as well as the annual fee amount for FY

2003 compared to FY 2002 is that the amount to be recovered for FY 2003 includes $29 3 .
m||||on for homeland secunty actlvutles whereas the FY 2002 fundlng for homeland securlty was |
excluded from fees Whlle the Pre5|dent's FY 2003 budget requested that NRC's fundtng for
homeland secunty acttvrtles contlnue to be excluded from the fee base the Energy and Water _
B :_ } Development Approprratlons Act 2006 contalned |n the Consolrdated Approprtatrons | :
Resolutron. 2003 (Pub L 108-7), mcluded NFtC’s budget for homeland securlty actlvmes in the
fee base Therefore the FY 2003 fees Include the $29 3 mlllron budgeted for NRC's homeland B

' secunty actlvmes Other reasons for the fee lncreases include the 2003 Federal pay ratse. and

the mcreased workload for new reactor llcensmg actlvmes and reactor Itcense renewal

Table I summanzes the budget and fee recovery amounts for FY 2003 Due to roundmg. , E

one shown.

addrng the mdtvrdual numbers in the table may result tn a total that |s sltghtly dtfferent than the . o




| TABLE I - BUDGET AND FEE RECOVERY AMOUNTS FOR FY 2003

[Dollars in Mrtlrons]

Total Budget Authonty U ogse46
Less NWF K |
Balance | -‘1-f_v"-'$5599 ~

Fee Recovery Rate for FY 2003

— Total Amount to be Recovered For FY 2003

'-L\—N‘ o

Less Carryover from FY 2002

s $_526.3 |

S 0
Amount to be Recovered Through Fees and Other Recelpts o 71:"’ B 85263
| Less Estrmated Pa't 170 Fees and Other Receipts o ] R -127.5

S Part 171 Fee Collectrons Requrred & $393,;,3 .‘

g j,‘ ! Part 171 Brllrng Adjustments

Unpald FY2003 Invorces (estrmated) 2.4 _' '

‘?" Less Payments Recerved in FY 2003 for Pnor Year Inv0|ces (estrmated) = 43 -

Subtotal - 18

B Adjusted Part 171 Collecttons Required R '$396.8 o

The FY 2003 f‘ nal fee rule isa major fmal actlon as defrned by the Small Busmess -

: ff-vRegulatory Enforcement Falrness Act of 1996 Therefore, the NRC's fees for FY 2003 wrll

o become effectrve 60 days after pubhcatlon of the fmal rule in the Federat Regrster. The NRC will
: send an tnvorce for the amount of the annual fee to reactors and major fuel cycle facrlrtres upon f::': R
EAn ‘: ipubr catron of the FY 2003 flnal rule For these trcensees payment wrll be due on the effectrve

o date of the FY 2003 flnal rule Those matenals tlcensees whose llcense anmversary date dunng i 7;{ e

"FY 2003 falls before the effectrve date of the f nal FY 2003 rule wrll be bllled for the annual fee JERIRI




