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UNITED STATED OF AMERICA
NUCLEARVREGULATQRY COMMISSION
| + 4+ o+ o+
ATOMIC SAFETY'AND LICENSING BOARD PANEL

ORAL ARGUMENT OF COUNSEL

IN THE MATTER OF:

-

CFC LOGISTICS, INC. : Docket No.

(MATERIALS LICENSE) 30-36239-ML

Wednesday, September 10, 2003
_ Courtroom 1A
rLehigh County Court
of Common Pleas

Allentown, Pennsylvania

The »abover-rentritled matter came on for

hearing, pursuant to notice, at 5:30 p.m.

BEFORE:

MICHAEL C. FARRAR, CHAIRMAN
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(202) 496-0780
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of: Sugarman & Associates, P.C.
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DIANE CURRAN, ESQ.
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(5:30 p.m.)

CHAIRMAN FARRAR: Good evening. We are

here to hear oral argument of counsel on several

questions related to the.pétition of certain named

citizens of Milford Township for an evidentiary

héaring for which they_would‘challenge CFC Logistics’

application for an. NRC' license 'fdr a cobalt-60
irradiator.

Two of us here are Judges from the Nuclear

Regulatory Commission. My name is Mike Farrar, and I

am the presidingibffiter, and my colleagﬁe, Judge

Charles Kelber, who has a doctorate in;physiés is here

as my special technical assistant. The third person

is Susan Lin, who is our law clerk.

Wouldﬁ couﬁsel introduce themseives,
please. For the petitioners,

MS. CUR?AN: Diane Curran, co-counsel for
the petitioners.

MR. SUGAﬁMAN: Rob Sugarman, co-counsel
for the petitioﬁe#é,

CHAIRMAN FARRAR: For the company.

MR;»THOMPSON: Anthony Thompson, counsel
for CFC.

MR. PUGSLEY: Christopher Pugsley, counsel
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for CFC.

CHAIRMAN FARRAR: And for the NRC staff?

MR. LEWIS: Stephen Lewis, counsel for the
NRC staff.

MR. FAﬁRAR: Karl Farrar, co-counsel.

CHAIRMAN'F%RRAR; All right. In case
there is any question, Mr. Farfar and I are not
related. Before we start, I want to thank the judges
of the Lehighr County Court of Common Pleas,
particularly the Piésident Judge Platt, and Judge Ed
Readman, whose courtroom this is, for making this
magnificent and épa¢ioﬁs facility a&éilable to ﬁs.

And a pérticular note of thanks to the
deputy court administrator, Bill Burnt, who has been
not only helpfulréﬁd éfficient, but extraordinafily
gracious. So much so you wonder{why can't everybody
treat everybody eise:iike he tréated us. And thénks
to the Sheriff’s Department for providing their usual
support to the courtroém. |

Before we start, let me cover three
preliminary tmatters‘ that may' you in the. audience
understand exadtly what is happening herertonight.
The first is the role of the NRC staff and Mr. Lewis,
and our role. |

The NRC as you may know is headed by five

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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Presidentially-appointed ant Senate-confirmed
Commissioners. On the oné ”hand,' they have working for

them a large regulatory staff. It is those people who

‘have processed the company;é application, and in fact

awarded the license recently.

Our roié 'is ‘entirely different. We are
employéd for the solg purpose ofr being independent and
impartial judges, vgritrh no allegiance to the staff, and
for that matter, to thé citizens, or to the company.

We have nothing to do with the staff. We
have no communircatrion with them or with any of the
parties other than through the formal papers that pass
in the proceeding. |

We work for the Commissioners. They don’t
give us performancebreviews, and they can’t fire us
for what we do. They can aﬁfim, just 1like the
Supreme Court can do, they can affirm or reverse our
decisions, but they don’t talk té us in advance or
afterwards about Vthe' content of those decisions.

So that is to help us be independent.
Counsel will as you hear them argue tonight, they will
use words NRC staff, referring to the regulatory
péople; the licensing board referring to us; and the
Commission, or t;he Commissioners, referring to the

five people who head the agency.

- NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
(202) 2344433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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Let me tell you a little bit about why we
have oral argument in case some of you have never been
to something 1like this. ’This is not a time for
speeches by the lawyérs. They have all filed
extensive briefs in writing. o

This is a time for them to hone their
remarks and to zero in on the weaknesses of the other
side’'s case, and more important, it is an opportunity
for us to ask questions. We are going to have to
write a decision When this is over, and we have to
leave here fully understanding the case.

So you will hear us ask a lot of
questions, and we will interrupt them if they are not
on point, because the argument is nét so much for
their benefit as it is for ours.

Don't read too much into the questions.
Don’t try to guess where we are going with a
particular question; and don’t think that it favors
somebody. It may do exactly theropposite.

I hope tﬁat most of you were able to pick
up the handout. That shows you kind of the order of
proceeding the path‘wiil follow tonight. Can you all
hear me in the back a little better now? Let’s go off
the record.

(Brief recess.)
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CHAIRMAN ?ARRAR: I was télking about the

handout which givesrthe order of proceeding, which

also includes our press releése, and then at the

request of our Sedur;ty people, it gives the rules of

decorum that are typical fdr a Jjudicial type
proceeding. |

This is ﬁot a public forum or a bublic

hearing. It is fofrus'to'ﬁear as I said oral argument

of counsel, and we Will get right to that. Before we

start with the argument of the petitioners on

standiﬁg, in re;eadiﬁg all the ﬁaterials last night,

Mr. Lewis, I thought at first that theiNRcrstaff was

on the petitioner’s side on standing.

But I am not sure if that comeé thrbugh at
every part of your brief. Do you 6r do you not favor
their standing? | |

MR. LEWIS: We do.

CHAIRMAN FARRAR: On which theory, the
proximity presumption, or on the causation?

MR. LEWIS: Not sblely on the proximity
presumptioﬁ. Also on injury in fact.

CHAIRMANZFARRAR} Then for this purpose,
you are on as we indicated in the original allocation
of timé, you are on their side, and so we will have 10

minutes for the petitioners and 10 minutes for you to

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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support them, _and  20 ‘minutes for the company in
oppdsition; | |

Mr. Sugarman, or you or Ms. Curran going
to argue?

| MR.‘SUGARMAN: I am going to handle this
or try to.

CHAIRMAN FARRAR: Allyright;

MR. SUGARMAN: Your Honor, I am going to
go right the point that Your Honor discussed with Mr.
Lewis. While I appreciate the staff’s statement that
he support us in sténding, I uﬁderstand the argument
to be of an obvidgs potential for éignificant harm to
be set forth as a claim or an objeCtibn to our claim,
partially on the basis that it denies standing.

That is, that there is no standing if
there is no obvious poﬁential. ‘We'don't‘agree'with
that characterization. We don’'t think there is any
such standing, but the staff in its supplemental brief
said that we have not shown obvious potential of
significant harm.

I don't see how they can support our
standing and at the same time that we have an obvious
potential of significant harm. That’s why I tdok the
position that theyrdon't really support us. On the

one hand, they say that they support us, but on the

NEAL R. GROSS ,
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other hand, they t;ke it'awaf.

So that is why Ibraised the issue théﬁ i
did. I am glad the staff sees it differently, and as
to the fact that we have standing, and I hope that the
boérd won’'t follow my logic. |

I hope that the Board will follow the
staff’s logic thatrwe have standing, and that the
obvious potential issue doesn’t dimihish.ouf standing.
The obvious potential issue was raised by the
applicant as a -- vyes, initially raised by the
applicant, and the Board properlf bﬁt,it to the staff
to take a positiop'on it.

The Obvioﬁs potentiai issﬁe'gets us right
to the heart of whéﬁkyoﬁ have to qubOth in terms of
standing and Qgrmaneness, and thefér is no such
standard as far as éséablishing standing or a right to
a hearing.

If you look at the Georaia Tech case,
which is the most récentrcaée that refe#s to that
standard, it simplf says that it is a threshold issue
as to whether:théré is standing, and the Board has to
find that the claim of the petitioner-ihtérvenor is,
quote, extravagaﬁt;r quote, a stretch of the
imagination; éuote, incredible; quote, irrétidnal, on
page 117 of the ﬁUGiear Regulatory report quoted in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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our reply brief.

CHAIRMAN FARRAR: There was, however, a

~ reactor case, even though it was only a research

reactor, it was not ah irradiator.

MR. SUGARMAN: That is the case that the
applicant cites that we  have to adhere to that
standard, and so that case does not éupport the
appliéant at all. It supports us, because it says
that if the claim is»rétional, and if the claim is not
a stretch of thé imagination, or extravagant, then it
is a claim that both confers standing and is also
germane.

And again taking the applicant’s standard
ffom the Geofgia Institute supports us. So the --

CHAIRMANirARRAR: But even in that case
there was an obyibus'pathway to the dispefsion of
Noble gases that you don’t have present in this case.

MR. SUGARMAN: Yes, and there is an
obvious pathway here to it. The issue is not whether
there is a pathway that is propounded. The issue is
whether we have to*prove our case at this stage. We
don‘t have to prove our case at this stage.

By obvious pathway, we have to articulate
a pathway which could occur, and Which would involve
gignificant disperéion. Just to give you one

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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illustratién, the crashing of the load, the cast,

would be an obvious potential ‘incident that would

create a significant risk.

That wmuld'be érfiskgpbtentially to the
air, and potentially to the water. It is an obvious
potential that can happen, All‘Werhave in,the final
briefing by the NRC staff ié a document thét we have
never seen beforé.;v -

It is an in-house e-mail memorandum
talking about how much they esﬁimate the strength to
be and what they'think, and we know the name of the
author, but wé dmn%t know his qualifications, and we
don't know the'adeguacy qf his study.

We dbﬁ;t'know whether the tests described
a fail safe condition. Clearly they don't describe
the fail safe condition. They describe what the
engineer estimates is a satisfactory situation, and
that that estimate:may or may not be true. Qur expert
says that it is not,tfue.

CHAIRMAN FARRAR: Let me ask you this.
How close is YOurrnearest petitioner? Isrit a third
of a mile? 7

MR. SUGARMAN: ' How close isrwhat?

CHAIRMAN FARRAR: The residence of the

nearest of your clients.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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MR. SUGARMAN: ‘Well, there are residences

withiﬁ a mile-and-é-harlf',r or I'm sorry, a half—ra-mile'
approximately. Les.é—than a half-a-mile.

CHAIRMAN FARRAR: And given that closeness

don‘t we still have to envision some pathway that this

‘material can get to them for them to have standing?

I didn’t say prove it. I said don’t we need to be
able to at least envision it?

MR. SUGARMAN: Well, that is what I am
about to say. Unless somebody establishes that there
is an air pocket, »a'v'écpum tube, anrd' theryit is not ;'.n
his pathway, and the rtermrs of ob\fious potential applyk.

Let’s sa;y ybu have a big gust of wind that
actually causes 'ther room of the building to blow off
and causes the cast to drop,. andvc;auseé the cast to
break, and caﬁrsres the materials to '7 frly out in a
hundred mile an hour wind. |

And that part of the hurricane that caused
the roof to blow off and caused the cast to crack,
that hundred miie an hour wind is going to blow out a
heck of a lot of r'adioactive'méterbial for a 1long
distance.

Colorédo is a‘ heck of a long distance, and
it might be down in Philadelphia. That is 30 miles

away. It might be 5 miles, or it might be 40 miles.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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It might bé to Néw‘York '(_:ity, blit it sure as heck is
an obvious potential for a third-of-a-mile or a mile.

Where is the aﬁalysis thaf shows that it
is not? It is an obvious potential in the sense that
you and I woﬁld be 'éoncérned. I can envision the
Emergency Management personnel, if and when they found
out about that type of incident, evacuating.

whererwrvo'uldr -they stop the evacuating?
Would they stop iﬁ'at a third-of-a-mile, or would they
stop it at a mile? 1Iréuggest that they wouldn’t.
They wouldn’t: hafe that; assurance, gnd they wouldn'’t
say there is no obvioﬁs potential.' They would say
there is an obvious poﬁential.

And if the Emergency Management peop;e
would do that, why shouldn’t we? Over at Limmerick,
they have sirens that are 10 miles away. Now that is
a nuclear plarit, but who is propagating thé.t a 30 mile
radius of Limmerick shouldn’t be at least a mile in
this case?

So is theré ‘an obvious potential from that
type of an accident? Of course, there is.

CHAIRMAN- FARRAR: Well, let 'me ask you
this. Do you read the ~words in the Commission’s
standard in any of the cases, where it talks about the

significant source of radiocactivity producing an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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obvious potential’for off-site consequences?
| Do you see that as two different factors
and that you have to have a large enough source, and
you have to be able to-envision a pathway, or do you
think that obvious pdtential means just from the size
of the source itself?

MR. SUGARMAﬁ: Just in thé,eYes of who?

CHAIRMAN FARRAR: Just int he size of the
source itself.

MR.:SUGARMAN: No, it :elaieS'fo the fact
that almosﬁ - any sizred source can have ah obvious -
potential for -significant dispersion, and a
significant sourcé‘ié one that produces radiation.
There is no --'IAméan; you don'ﬁ ha?e to certainly
agree with me on this in order to decide my way, but
there is no suCﬁrthing_as an insignificant source of
radioactivity witha'CobaIt-Gd féciiity. |

I mean, I grant you that there could be an
insignificant source and there érobably are sources,
but when you 'are7lta1king about Cobalt-60, the
Commission itself treats Cobalt-éo as a signifiéant
source.

And this is a 2 million curies max, and 2
million curies is é lot of curies. You know, I have

not seen anything to suggest that this is not a

- NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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significant source. 8o again our burden at this age

"is to formulate something‘, and in the words of Georgia

Tech, which is not extravagant, and not a stretch of

the imagination, and ont irrational.

| In Georgia Tech, the Commission said that
a triple safety factor, a double redundancy, three --
well, I will read the Commission's words.  "Three
independent, redundant safety systems would be
required to fail."

And that is one, plus two, redundancy.
But apparently Vthere were three indepéndent
redundancies, aﬁd the CQmmission said that it does not
strain credibility, nor is it irrational, to say that
they could all fail,,all‘three. |

CHAIRMAN FARRAR: Okay. Well, fofrthis
irradiator, is youi“principle obviéus pathway that you
are talking about; a cast drop accident under the
material that is inrthe pool, or are you conceined
about the material in the cast?

MR. SUGARMAN: VNo, that is certainly --
the cast drop failure, it was my illustration for
example, because having only 10 minutes, I can’t
describe all the myriad failures that we have
described in our eiéhﬁvpages. I had to be selective.

That was a fairly obvious one and so I

NEAL R. GROSS
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chose it. Anotherrone WOﬁld be torrosion, undetected
corrosion, and that would be a longer source, a longer
pathway ﬁroductidn, thether with the fact that the
irradiator facility is located within the ground
water, would result in an off-site source, off-site
consequences, thatrcould not be reééonably'confined
because of the natﬁrg'of the aquifer which we know and
we have alleged.

And we could prove that it is going to
travel to drinking water wells that are within a mile
or two miles, ahd there is no way of preventing that.
So that is another one.

The third one is the securiﬁy concerns of
illegal parties. Irmean, lately we had somebody that
was arrested for trying to export unsafe orrweapons of
mass destruction ffom the United Statés.

Not a terrorist, butfé businessman, who
wanted to supply terrorists. So we don’'t have to
actually talk abouﬁrterrorists,rbut we could talk
about terrorists and we see it every day.

We pick uﬁ the newspaper and see it, and
we watch it‘ on television, and is a terrorist an
irrational source? And éould a terrorist destroy this
facility, Your Honor, today? It is no more than a

repair bay in au automobile garage in terms of its

- NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW. -
{202) 2344433 " WASHINGTON, D.C. 20005-3701 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

137
security.

CHAIRMAN FARRAR: Lét’s do this. You have
used more than your 10 minutés,rand I wiil let you
come back in rebuttal, but let’s hear from your --

MR. SUQARMA&:‘ I was going to ask for some
rebuttal time, ahd if my time is up, i will save what
I can, and certainly I have more to say on this
subject. | |

But I will say this. That the issue of
standing and ge:mahenéss are ﬁobviously somewhat
overlapping and so I'will cover itrthere.

CHAIRMAﬁVFARRAR: MrifLewis.

MR.VLEWiS: I appreciété the opportunity
to try to clarify fof'you the stéff}s'position on
standing; We have found that there are -- that the
standing issue inrﬁRc proceedings hasibeen addressed
by the Commission; ana by licensing boards, and appeal
boards until they went out of existence iﬁ a variety
of manners.

And.whichvare not totally -- which are not
easily recbncilable. iNow on the one hand, we have‘
this test of obvious potential significant source,
with obvious potential for off-éite impacts.

- The staff in particular had a problem

intellectually in terms of the concept of obvious

- NEAL R. GROSS
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potential. I don’t know. They almost seemed a little
bit self-contradictory to us, bﬁt we dealt wit it,
okay? |

CHAIRMAN FARRAR: Exceptrthat has been the
test that has been repeated over and over in these
different decisions.

MR.,LEWié: And it is Commiséion.case law,
and I am bound by it.’ Thefe is also other Commission
case law -- Geérgia Tech, APRI -- which suggests a
standard that is ébmewhat more liberal. I don’t knbw
what the right word is. I will use liberal -- in
saying that as 1ohgras a petitionér who has close
proximity to the facility in one manner or another
puts forward areas of conéern -- well,'puts forward
impacts, injury in fact, redressability, and puts them
forward in a manner that is rational, and can be
considered a reasonable possibility.

CHAIRMAN FARRAR: Why isn’t this in the
Armed Forces Irradiator? What isn’t that case begin
and end the discussion here? The people live thee
times as far away as these people do, and the
irradiator was only a third as big, and I believe that
the appeal board.said that’s it. Okay. So now you
have people living only --

MR. LEWIS: Well, even though that case
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had significant factual similarities to this case, we
can’'t ignore the othér cases simplyvbecause they were
dealing with other types of facilities.

We have reséarch reactors, and we have
power reactors, aﬁd I'admitrthat APRI is a case that
is strongly in suppoit‘ of' the petitioher' getting
standing here. |

I do thinkrthat the significant proximiﬁy
of a number of the petitioners is'an important factor,
but we do not rely on it in its entirety. Later when
I have a chance,#o addreSs areas of concern, and as
Mr. Sugarman said, I will pick up on éome’points that
I think also cut ih?fa§or of the petitioner getting a
hearing. |

CHAIRMAN FARRAR: Let me ask you this. If
the petitioners forrsomerreéson don't,get the benefit
of that proximity presumption have they put forward
enough to come inrunder'the classic standing theory,
where you have to sho& injury in fact, causation, and
redressability. |

MR. LEWIS: Ii think not. I think the
proximity is an iatrical bart of their case, and
colors the nature of what theyrhave to say in all of
these things. I think that it 1is a strong

contributing factor to their claim of injury in fact,
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and I think our argument is really based on the
totality of those cdnsideratioﬁs.i

I don’t think we could come to that same

conclusion if they Were much more distant from the

facility.

CHAIRMAN FARRAR: Do you think that I read

' the company’s briefs correctly in saying that because

of their belief in the'élégance of the design of their
facility that no 6nerhas‘étanding, no matter how close
they live?

MR. LEWIS£ 7 It sort of seems -- my
reaction and my reading of the company'’s pleading is

close to that, although‘I would not necessarily want

to speak for them as to what they were trying to say.

CHAIRMAN FARRAR: They will get their
chance.

MR. LEWIS: Yes. That would be an extreme
cléim, and I don’t know that that is what they
intended. That does not mean that thé'specifics of
this facility do not have to be completely recognized
by the petitioners, and they have to address it.

CHAIRMAN FARRAR: And that is what I think
this case is all abbut, Do the words of obvious
potential mean just to some casual person thinking

about it, or do you have to take into account the
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design of the specific faﬁility which may be different
from the design of the'Armed Forces Irradiator from 20
years ago?

MR. LEWIS: Well, I think that we are

~talking about an impfoved facility, and safety

thinking has progressed during those years, and there
are many irradiators inrthe'country, and so there has
been ample opportunity for safety thinking to progress
in that area. |

CHAIRMAN FARRAR:  Excuse me. Off the
record, Mary Ahn.

(Wheréupon, at 5:57 p}m., the oral
arguments were recessed and resumed atrs:OO p.m.)

CHAIRMAN FARRAR: All right. Sorry for
the delay. |

MR. LEWIS: Your Honor, where do I stand
on my time? |

CHAIRMAN,FARRAR: It got all used up with
the microphone problem. Go on for 2 or 3 more
minutes, and we were in the midst of asking has safety
has progressed through the years is there an obvious -
- is this a‘significant source, which so far'you and
the petitioners agree,bn, and isrthere an obvious
poteptial.

And the question is that as you are
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- envisioning a pathWay do you have to haveras part of

your vision the specific safety features of this

particular facilirty, or do you just kind of envision
it without takingi; into account those features?

MR. LEWIS: You have to be addressing this
specific facility, and I think that one thing that the
staff has noted in the progression of pleA‘adings by the
petitioners is an increasing awarenéss of this fact.

We found there their statement of concerns
most recently filed to be a significant progression
from their earlier statement of concerns. And I think
that there is a recognition on ther part of the
petitioners that t::_rh‘ey do have to deal with this
facility. | | |

The? s8imply cannot cite to the fact that
Davis-Besse had a nuclear power reactbr,head corrosion
problems, or some other problem that happened
someplace else.

CHAIRMAN FARRAR: They have to take into
account the passive safety features? |

MR. LEWIS: That is an important part of
this facility, vyes. |

CHATRMAN FARRAR:  Mr. Lewis, in the
interest of time, unless you have something to wrap up

with, let’s hear from the Company.
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MR. LEWIS: That would be the Staff’s
position. | |

| CHAIEMAN.FARRAR: Mr. Thompson.

MR. THOMPSON: Thank'you, Judge Farrar,
and Judge Kelber. My undefééanding, Judge Farrar, ofA'
the standard that ié épplied when originally it was
alleged that mere proximity'was enough. That standard
changed aft the Air Force Institute case by Commission
poliéy.

And There are a'ﬁﬁmber of cases which
discuss this standérd of a significaﬁt source, with an
obvious poteﬁtial fof off-site consequences.

CHAIRMAN FARRAR: Eﬁtrthe Armed Forces
case is still appiicable, and you lose on standing,
right? | |

MR. TﬁOMPSON: No, bécaﬁserI think that
the other thing that you have to 1ook‘at, Your ﬁonor,
and I am going €§ get to that, is that we are not
going to argue tﬁat the soﬁrce up to armillioﬁ curies
wouldn’t be considéréd significant.

It isrnotras the petitioners’ brief seems

to suggest something outlandishrér é'huge wrap-up.

- The average is about 4 million curies, and so we are

at about 25 percent.

CHAIRMAN FARRAR: Well, let’s talk about
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that, becatlise there is some conflict in the different -

briefs. The petitionérs - and I am exaggerating
slightly, but they think this'ig ﬁhe largest thing
they have ever seén,'and YOﬁ aré telling us how small
it is. | | |

How many irradiatorsrare there in the
United States? | |

MR. THOMPSON: I think'there are about 10.
One is 10 million curies, and the average is about 4
million curies. Now, we are not arguing that this is
insignificant. We are just sayiﬁg'that it is not some
great --

CHAIRMAN FARRAR: Okay. vAﬁd the license
that you are asking for is for 1 million?

MR. THOMPSON: Yes, i million, or up to a
million. | 7

CHAIRMAN FARRAR:' Right. But how many
commercial irradiators are there?

MR. THOMPSON: Mine ﬁnderstanding is that
there are 15. 'if’you would like, we can supplement
with something.

CHAIRMAN FARRAR: And from the staff, I
got the notibﬁrin'oné of their papers that there are
60. Let me heaerrém:that;

MR. LEWIS: That is the information that
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our expert has provided to us.

CHAIRMAN‘FARRAR: Si#ﬁ&:b From what size
éo what size or what fadioactivity ievel?

MR. LEWIS: I don’t khow the range, but I
do know that Mr. Thgmésonris éorrect'when he says that
there are a nuhber of such facilities ﬁhat have
authorized capaCityrhigHér than this facility.

CHAIRMAN FARRAR: But you are not saying,
and I don’‘t knowthaﬁyou can say in light of the
Armed Forces,case,‘;hat 1 million is not a significant
source --

MR. THOMPSON: We are not tryihg to say
that. Well, we do believe that you have to look at
whether there is a significant potential for off-site
consequences, andrwhenVYQu do that; you have to look
at the licensed'fa¢i1ity that is in question here, and
the licensing action that is béing addressed.

And‘yoﬁ have to look at the Commission’'s
rulihg in the "proceeding aﬁd. “developing the
requirements that this licensee had to fulfill to get
a license. |
And in that licenéing procedure the Commission said in
several different'ways that you can put an irradiator
any place that you‘can put an industrial facilitator.

You can put it near an airport if you

.~ NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

146
allow people to live there. They said there is little
likelihood of suCh‘an irradiator causing radiation
exposurés off-site in excess of Part 20 limits. And
irradiatoz'experiénée'today'indicates that irradiators
do not present a threat to people outside the
facility.

Now, givéﬁ - those findingsr by the
Commission, which aferréflected presumabiy in the
regulatory requiféﬁents that they passed, if we
satisfy those fequirements, they must show that we
don’t satisfy. Becéuée_if &e do, then presumably -~

CHAIRMAN FARRAR: But that is what they
are trying torshoh.r They want a hearing to try to
show that you don’trsatisfy the requirements, and I
guess the tone throﬁgh.your brief that sin¢e‘you filed
-- anﬁ I know tha£ yoﬁr client is very proud of this
facility.

But beqause‘yéur client is proud of it,
and ﬁhe staff has Bleséed it, it is as though that
there is nothing left possibly to do. You two have
decided, and I am getting the flavor thattin your mind
no one could ever challenge this because you all are
all very proud of it.

MR. THOMPSON: No, that is not really the
point. I mean, we do say that we comply with all the
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requirements to the regulations; and if we comply with
that, then they'would have to show how we don't cpmply
or allege.

CHAIRMAN FARRAR: They don’t have to show
it té say that théy have standing. If they get a
hearing; then they have.to show it or they lose at the
hearing. |

MR. THOMPSON: Don’t théy,have to allege
a reasonably viable?threat or failure on our part to
satisfy the regulations? At léastfto'satisfy the
regulations, it seems to me that they have to say,
okay, you did sométhihg that the NRCVdidn'tiaddress in
the past, or here is why the hazard is greétér;

They'één(t just say, well, yqu,know, you
can have a 25 ﬁbn,cast, which won‘t fit anyWay. I
mean, those are -

CHAIRMAN FARRAR: Well, how do you explain
the Armed Forces case, which had the appeal board, and
one 'of its. members was Reed Johnson, Qho was a
respected professor of nuclear engineering, who knew
his way around this field, and he said that it was
almost like a given.

If you have a source that big, andryour
source is threertimes bigger, and you had people
living that closely, and these pedple only live --
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they live three times closer, andrthey live a third as
far away, why -- .

MR. THOMPSON: Well, we had a rule making

proceeding. ' 7

CHAIRMAN FARRAR: Yes, but that rule
making proceeding és I look at it -- and tell me if I
am wrong -- indicated or was concerned aﬁout locale.

In other words, are these things génerally'safe enough
that you can put ‘them in an industrial park or
wherever.

And the Commission said‘yés, but that does

not mean thatvin a specific case that the citizens

don’t have a right to'try to show that that particular

facility does not comply with the,rggulations that
enabled the Cdmmission to say put'it whérever you
want, because if it is done right, it is going to be
a safe facility. |

MR. THOMPSON: Well, the Commission does

" a lot more than that. I mean, they go in and they

discuss airplanercrashes, and they discuss seismic
events, and they discuss the fact that, for example,
talking about the cobalt water. It is insoluble.
CHATRMAN FARRAR: Well, let’s talk about
airplane crashes,"{and let’s not get into the

probability, and I will get to that question which I
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am dealing with in another case. fLetfs just take or
let’s just assumeifor'the purpoéeskofithis discussion
that a plane, a largé plane, accidenﬁallchrashes into
the facility. |

Are yQursayiﬁg that there is no -- that if
that happens that there is no obvious pathway, and
that anyoné draw&ﬁé ﬁéll Water a third --

MR. THOMPSON: Yes, that is what the
Commission rulermakihé said. It isrright,in there.
It said if a planéc:ashed, and a building roof falls
in, there is no obvipus pathway.

CHAIRMANV FARRAR: Where did the rule
making say that? 'éecause one thing that you cited
from the rule,mékingjwas somebody with a comment said
that they wanted'to‘ have a negative proximity
presumption that'énybﬁe liﬁing‘fﬁrther than 5 miles
aﬁay necessarily ;didr not have standing; and the
Commission rejectedrthaﬁ negatife proximity, which
says to me that'théf;wgre‘in favor ahd‘not rejecting
positive proximity. |

MR. THOMPSON: I don’t have the -- it says
aircraft crashes, Vgnd _whether there should be a
prohibition against irradiators

MR.,SUGARMAN: What page is that?

MR. THOMPSON: I can‘t tell from this.
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'CHAIRMAN FARRAR: That was a prohibition -

MR. THOMPSON: Well, wait a minute. They

say that with this protection, and they are talking

‘about the type of protection _the regulatory

requirements provide, the radiological consequences of
an airplane crash, an irradiator would not
substantially'increése the seriousness of an accident.
And all I am sayingris that --

CHAIRMAN FARRAR: Is that the regulation
or is that part of the comments on the document?

MR. THOMPSON: That is part of the
discussion of why the Commission ééid that we don’‘t
think there are 1likely to be large off-site
consequences, and ifryou accept that, then I believe
the test is that you have to show injury in fact.

And I think that the staff’s position is
in conflict, because'they have said that you have to
show -- or that théy have not—éhown that there is an
obvious potentiai fér off-site consequences, and if
that is the case, then the poéitive proximity argument
doesn’t work and théy have to show injury in fact.

CHAIRMAN FARRAR: The material that you
just cited, do they say that we are not generally

worried about aircraft crashes, and so you can put
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these anywhere'YOu want; or ddes it say nobody, no
matter what the‘aif’traffic sitﬁation is, nobody can
ever raise an aircraft issue in this kind of
proceeding?

MR. THOMPSON: No, of course it doesn’t
say that. I am‘sayin -- |

CHAIRMAN FARRAR: Well, if it doesn’t say
that, then how can Ibsay that these people can’t walk
in the door and try to'méke that claim? Now, they may
lose that claim on the merits. Take my case out in
Utah that you probabiy are familiar with.

MR. THOMPSON: Yes, I am familiar with it.

CHAIRMAN FARRAR: It is a private fuel
storage case, whererthe electric utility industry
wants to put the spent nuclear fuel from around the
country on an Indian reservation until it goes to
Yucca Mountain.

| We ha@ a major aircraft issue there as you

know, and we held fhéE the probability of a crash was
too high to permit licenSing on that‘basis. But let’'s
back off from‘that probability finding that we made.

You a:eté rancher living a half-a-mile
from the site in Skull Valley, and you say what if a
plane -- what if one of the F-16s8 from Hill Air Force

Base hits these casts. There is an obvious pathway
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you say, tryingrtorget standing, and I want to come in
and litigate that aircraft issue.

Now YOu may lose that issue because the

- facts may prove that there is not a high probability

for the benefit of the audience, and --

MR. THQM?SON: Well, we are not just
talking about prdbability here.

CHAIRMANFARRAR: And there may be no
consequences, bu;_wh?1is a plane hittingAthe cast an
issue that we areitryingrto be trying later this year,
why is that issﬁe n6£ sufficient to get yoﬁ in the
door to try torréfSé your complaint, or raise your
claim? ‘ |

MR. THOM,PSON: Well, all I can éay’ is that
the Commission says that there ié no volatility in
this source term. 'Ybﬁ héve got to look at this source
term. These sourcefterms are double-encapsu1ated.
They keep talkingrabout.the fact that i; could get in
the water, and it éouldrgét out. |

It is that sort of general accusations
that don’t haﬁe any basis in fact, and they aré not
credible. None of them are crediblg.

CHAIRMAN FARRAR: - Okay. We were --
counsel and the boa:d'tbok a site visit today per a

conference call arrangement to the site. Suppose,
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which therk isn‘t, that Vﬁheté was a house right
outside your fence, aﬁd that persoﬁ said, wow, I am
worried becauserif a éléne hits this facility, I am
only a hundred yards away from it.

Youraxeréaying that what thé Commission
said in the document that you cited'to us says that
person, even though he is only a hundred yards away,
an airplane crash destroying that facility cannot
possible -- there is no viable pathway fgr that to
affect that personfsrwell water or whatever.

CHAIRMAN PARRAR: Basically, I am saying
yes, that’'s right. There is no volatility in this.
This is Cbbalt metal. It is not powder or anything
that can dispersé.

They talk about it digpersing in the air.
How is it going ﬁd disperse in the éir? It is 20 feet
below the surface. Iﬁ is in a armoréd -~ and that is
the point that the CommisSion is making,ris that it is
in an armored pool, and it ié not volatile.

It is in sealed sources, and it is not in
contact with the water. I suppose -- well, maybe if
the nose of the plane landed right in it, I suppose
you could -- but is that really -- is that --

CHAIRMAN FARRAR: 1Is that really likely?

The answer may be no, and they may lose at the trial
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of that isSue, but is it sufficiently plausible that
it gets them in tﬁeAddor?

Now, they may fail on the merits and for
the benefit of the aﬁdienée, all of this that we are
arguing about tonight is there going to be an
evidentiary hearing.

The Géorgia‘Tech casertalks about it was
not beiﬁg —-— it was too great a stretch of the
imagination. Why is é plane crash not to great a
stretch of the imagination? 7

MR. THOMPSON: We are talking about
obvious potential consegquences, and not any possib;e
thgoretical -- it is not supposed to be theoretical.
There is supposed to be -- if YOuVCan't show that
there is some obvious potential, and it seems to me
that you are going uphill on that with the nature pf
the source and the fécility, and What the conditions
found --

CHAIRMAN FARRAR: But if I go too far with
that argument, then I get into the -- then I have
moved out of the proximity presumption and into the
injury in fact?

MR. THOMPSON: Yes, and I think that is
what you have to do. |

CHAIRMAN FARRAR: But aren’t these two
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MR. THOMPSON:  No, the proximity
presumption is only gding tb‘work for yourif you can
show the obvious potentiai éonsequenées off-site, and
we have estabiished that._

CHAIRMAN.FARRAR: I was surprised to réad
those old cases becéuée the obviousrpotential assumed
three dramatic, independent failures that nobody ever
expected to happeﬁ; and --

MR. THOMPSON: But it als'or', Your Honor, it
dealt with a reactof; and the Commission has said in
this Part 36 rule making that you aoﬁ;f have the high
beans and the nbbie géses, andryou'doﬁft'haVe the heat
source that creates the kind of energy that would
force stuff out of tﬁe facility., 

That is part of the point why the
Commission made thé findings that they made.

CHAIRMAN,RARRAR: Okay. ‘But how do you --

MR. THOMPSON: So if you say there are no
obvious potential bff-site consééuences -~

CHAIRMAN FARRAR: But what do you do with
the appeal board inithe Armed Forces case, where some
respectedrpeople'on a case that is one-ninth of what
you are dealing with --

MR. THOMPSON: Well, I think that the case
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law has prbgressed,raﬁd I'think the standard is that
no obvious potential qusequences, and if you can’‘t
show that, then yOu don‘t get the proximity
presumption. Then you must show injury in fact.

aAnd if you show injuryrin fact, then you
have to allege somé reasonably possibie path. It does
not have to be certain, but it can’t be speculative,
and it can‘t be ébstract.

CHAIRMAN’FARRAR: What can of irradiator
was the Armed Forcés one?

MR. THOMPSON:_ Panoramic? The source of
that water. |

CHAIRMAN’?ARRAR: Is that your answer? Is
that it?

MR. THOMPSON: I don’t know.

CHAIRMAN FARRAR: Is that the distinction
between those two cases; that if we look at the design
that one had a source in the air, and yours is a
source of water?

MR. THOMPSON: A source of water, whatever
comes out in the water. I actually don’t know if it
was Panoramic, and I am not positive.

' CHAIRMAN FARRAR: Okay.
MR. THOMPSON: But that is alvery'distinct

difference. It is a totally different kind of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 - * WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

157
irradiator.

CHAIRMAN FARRAR: Okay. Well, I know that

- your company does not make this irradiator. It is

supplied by a coﬁpany’called,Grey Star?

MR. THOMPSON: Right.

CHAIRMAN FARRAR: What do I do with a case
2 years ago wheré Grey Star wanted to have a cesium
reactor. The staff said no. | |

MR. iHoMPSON: Right;

CHAIRMAN FARRAR: érey Star brought a
proceeding in front of a Board like ours and said the
staff is wrong; andrthat cesiuﬁ'is”bad. The staff
wants us to use cobalt; and they'gave'a whole bunch of
reasons why cobaitirradiators are not a good thing.
What do I do withrfhat case?.

MR. THOMPSON: Well, I will tell you what
you do with thatfcasé, You gotrbaék,énd look at what
they said, and Irknow -- because I waéirepfesenting
them, but what they said was thaﬁ one of the thiﬁgs
about a cobalt irradiator that differs from the
proposed cesiﬁmrirradiator was ﬁhat,the cobalt had
higher activity, but it has to be éhanged'out more,

So to the extent that you think changing

things out poses'potentially an occupational safety

- risk to workers who are doing the changing out. That
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is one aspéct pfra cobalt irradiatbr that is not as
efficient as putting one in there and leaving it
forever.

CHAIRMAN FARRAR: Now let’s leave out the
workers for the momént}_even'though the petitioners
are attempting to raise concerns on behalf of the
workers. So let’s leave them out’for'the moment.

One Vof the st:ongrrpoints in the
petitioner’s papers, standing,‘germaneness, and maybé
the stay motion, is the problems that happen in your
irradiator when ﬁhé‘sources are changed.' So why isn‘t
what you just said about the previous Gre? Star case
something that we should take into account here?

MR. THOMPSON: I was explaining to you why
they were saying what the difference was between a
cesium-137 source term and a cobalt irradiator. All
I can say is that Ehe staff evaluated, and it was
referenced, that ﬁhose»were not cfédible scenarios to
product a radiologicalvthfeat.

CHAIRMAN FARRAR: And I know that Grey
Star is not your qlient in this case, andkso I am not
trying to raise sbmé,eétoppel arguments, but it still
concerns me that the manufacturer was talking about
the problems. of,'ébbalt irradiators, and you are

telling me that these people can’t come in and even
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try torraise a casé'about~theiprob1ems with cobalt
irradiatoré. |

MR. THOMPSON: I didn’t say that. I just
said that we are talking about standing in general.
I am notrsaying that if ﬁhey got in that they couldn’t
raise an tssue, but I dog't believe that the rules
that exist now don’'t réise those questions about
cobaltrirradiatoré; 

They say in Pért 367that if you do this
and you do that, it-is okay. And tﬁey don’t even cite
rules. They don’t go to any of this étuff'that is in
the Part 36 rulé making context. They don‘t addfess
the rules.

The fact, for example, that a sealed
source is not the licensee’s responsibility during
transport, and'thét thé sealed source is registered,
and thereby approved by the NRC. It goes through all
kinds of testé. It is by definition as insoluble and
non-disperable as érac’:ticai. It is a registered
sealed séurce. |

CHAIRMAN fARRAR: Okay. Butghefe is a
problem hererthatiirhave wiﬁh what runs through all of
your papers.r Your‘view that because your client
thinks they have cohplied with the regulations, and

the staff has agreed that they have complied with the
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'ButAthatTWOuld.meén that every case ié the
end of the case, and we would néver have a hearing on
anything.

MR. THOMPSON: No, it would just mean that
somebody has to come in and make some sort of a
credible allegation tﬁat either there is some failure
in what we have done that is not addressed by the
regulations, or if there is some'ingremental hazard
because of the Wéf that we are proposing to operate,
that raises an issue it seems té'me.

Otherwise, all you havekto do is come in
and say, well, you know, we don’t even address the
regulation. Thén_you raise some geneial allegatiohs,
and that means that evérybody gets a hearing in every
case, and that ¢an't be right either.

CHAIRMAN-FARRAR: Well, doesr everybody get
2 hearing in every case or are we~106king at it is
very easy to get a hearing in a materials license
case? Now, you kndw some of the other cases, and you
have been practicingrin this area for a long time.

In the reactor cases, in the spent fuel
storage cases, we have the contingents rule. I thin
that it is Section 2.714, where to get into a hearing

you have to -- I won’t characterize what you have to

- NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

161
do, but you have to éven go so far as to put'in the
technical basis. -

Thefé is a whole lot that you have to put
in, and I thought that méterials license cases were
deliberately drawn exactly the opposite. So that you
can come in with a'véryrflimsy showing and the reason
that you can comg'iniwith a very flimsy showing in a
materials license éaée is that there is no -- that the
burden on the company, if we allow a hearing, is very
minimal because théré is nd discovery allowed; no
depositions, no document discovery.

There is not a trial with cross-
examination, and | fhere are written evidence
presentations; unless we decide to ask questions. So
it seems to me that ﬁhere is a flavor in your case
that you are tr&ing to import into the informal
materials license cases, where the rule is written
that says, héy,,you can come in pretty easy.

But then Vthe compéhy gets protected,
because you then have to prove your'case, You are
trying to import into a materials license case some of
the regquirements of the contingence cases for
reactors.

MR. THOMPSON: Well, I think where there

is less risk invdlved, and the regulations are clear,
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if you are going térbe an intervenor, you have got to
point to éomethingnéboﬁt it.

I mean, for example, it sounds like sort
of what you are suggésting, Judge Farrar, is that if
somebody comes in and makes an allegation based on
misinformation, that ﬁhat can get you inéo a case, and
I just don’'t thinkrthat is what is meant.

CHAIRMAN FARRAR: Well? let’s take a
frivolous example. If someone came in here and said
tha£ we live a hundred yards away, and we are afraid
that the hydrogen will escape from the irradiator.

And you come back and you say there is no
hydrogen in this irradiatqr. Then that concern is not
-- you win on germaneness or a lack ofrgefmaneness.,

But that is not what we are fécing here.
These people livé'very close,'and'you éonceded that
this is a significant source. |

MR. THOMPSON: It is. But,rfdr e#ample,
if you allege that there is a threat to the people
living close by because the cooling water in the pool
isnft'going to cool it enough, and it is gging to
cause an explosion of someusort, then that is just
plainly inaccurate, incorrect. There is no
possibiliﬁy of that. -

There is no coéiing pool and the
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Commission itself said that there is no heat generated
source to result in that sort of explosion. So that
is not the --

CHAIRMAN FARRAR: What would a person
living a hundred.'yards Vaway' have to say in your
judgment to have standing in'this case? I think you
are telling me that~thére’is nothing that they can say
about this. |

Your  sgpplier has madé an elegant
irradiator, and the staff has said it is éll right,
and that is the:eﬁd.; I am afraid that is where you
are trying to téke ué; 

MR. THOMPSON: No, no, I think there has
to be some viable péEhWay so that if you come in and
say, look, if itrcqﬁrget to the Qroundrwater -- I
mean, you can’t juét’séy, well, there is ground water
here. |

You have to say, well, if such and su;h
happens, and it gbt iﬁﬁo the ground water, then how do
you deal with the fact that gobalt is insoluble? I
mean, frankly,,thé Commission has buckled this up
quite a bit if you read the Part 36 materials.

It really has. It has addressed a lot of
these issues. They are not worried about

sophisticated radiological monitors in the water
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because they say thaﬁrcobalt is inside it.
Plus, itris in sealed sources, and even if
it was leaking, itris inside of it. So there are a

lot of issues that frankly have already been

Vadd:essed.

CHAiRMAN FARRAR: And you say that is not
the merits? Them saying that things'couldrgo wrong,
and méybe the éource that is certified by somebody
comes in here, and even though it is doubly
encapsulated, it was manufactured incorrectly.

And if Vt%,hat happens, and the material
leaks, and the planeihits it -- now these are all far-
fetched, but the Armed Forces case or the Georgia Tech
case says, yes, you could have threé of these far-
fetched failures, and that isrsufficient not to win
the case, but to come in and get a hearing to try to
prove it. |

MR. THOMPSON: They did at least in the
Armed Forces case, they addressed a potential pathway.
So ﬁell me what the pathway is that ié associated with
a particulér allegation, and then maybe we are
narfowing the fieldra bit. | |

Because if you can coﬁé in and make any
kind of allegationrbaSed on a total lack of knowledge

of anything about the irradiator or the source term,
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or how it béhaves. and hbﬁ it is protected, and that it
is certified by the NRC Vto put 1t 1n 'the reactor, then
anytimeA anybody has éi licenééi application, or a
license amendment, all you have éot ﬁo do is say that
could be a problem, and VI"rhave got standing. |

CHAIRMAN FARRAR: All right. I think that

your time has expired. If you have horwrap up, I will

hear from --

MR. THQMPSONE No, i tﬁihk we have covered
everything. |

CHAIRMAN FARRAR: All right. I understand
your position. Mr. Sugarman. | |

MR. SUGARMAN: Thank you, Your Honor.

When I exceeded my time-before,VI was in the process

of referring to the security concern pathway, and I
would like to complete that thought ,arid Vtr:hen go on to
rebuttal. |

Clearly there are téri'orist threats. The
security regulations that have been adopted by the
Commission, which we have not -- which we believe
leads to some kind of a plan that has not been shared
with us, and I am sure Your 'Honorr knows that the
September 5th release by the Commission to Your Honor
talked a lot about different thinés, but did not

provide us with a security clearance for this project,
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and'éaid we can’'t talk'aboﬁtrthrough the security.
That is on pege 2 of the September 5th memorandum to
you.

I find that to be totralrlyr contrary to Your
Honor's ruling 7t':ﬁat ;we could not be excluded on the
basis of information that we don;t have.

CHAIRMAN FARRAR: Mr.rLewié, what do we do
about that? The preci'se security plran, the details of
the security plan for this facilit? are what we called
safeguards information.

MR.VLEWIS: Yes. Your Honor, Why don‘t I
address that whenri get into those arees Qf concern,
and I can address it rather -- |

CHAIRMA& FARRAR: Well, no, I want to deal
with it now. |

MR.'LEWiS: Okay. If you want to hear
about it now. |

CHAIRMAN FARRAR: And here is ‘all that I
want to know.w VNumber' 1, are the detaiis of the
security plan sefeguafds information? |

MR. LEWIS: Yes.r

CHAIRMAN FARRAR: Then why cen't>ﬁe just:
like we did in the Utah case pass this safeguards
information aréun& to counsel and their experts, and

not to the public.
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And the reason that the public doesn’t get
to see this is the classic -- thét if you are tryiﬁg
to protect againstﬂte?forism, you can’t have the plans
for how you aie protecting against terrorism out
there. |

So I am not trying to keepvthingsr-Q yeah,
I am trying to keep things secret from you, but what
we do -- well, éhatidoesn’t mean that Mr. Sugarman
doesn’'t get it. it méans that he gets it under severe
protections.

And‘anybody who gives‘it away, they are
subject to criminal charges, and we h;ve a closed
hearing back at,rourr headquarters, from which the
public is excluded.’rr

But howvcan we say that he doesn’t have
standing to raisé seéurity plaﬁ'issues if he hasn’'t
gotten the documénts?'; |

MR. LEWIS;: Your Honor, theré‘ is a
sighificant impediment to proceeding in the way that
you are suggesting. ' The safeguards procedures, the
so-called compénsatory measures for this facility, are
safeguards; and they were implemented deliberately by
the commission as it has with respect to all
compensatory measures by an order.

If we proceed in a licensing proceeding,
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with the standards of standing for a 'licenéing
proceeding, andrihto the realm of an order, we are'
obviating the sténdardévfor interventién on an order,
which are different. Now --

CHAIRMAN FARRAR: Well, he is not
intervening. He said my'people are nervous aboﬁt the
security plan. So we send him the security plan under
the proper protections, and he can't‘challenge as I
understand the Commission’s decisions, is that we are
not going to hold a hearing on whether that order that
you have given tﬁem is'the right order.

The Cbmmission has said that is notra
matter for licensing. But we can hold a hearing on
whether this compényris in fact pfeparing'to, and is
equipped, to comply with that order can we not?

MR. LEWIS: Not as part of the licensing
basis of this plant. The order does not change the
licensing basis for this plant, and deliberétely so by
the Commission.

It is interim and it is something that the
Commission has done as a step in advance of deciding
what the_regulations shbuld look like.

CHAIRMAN FARRAR: But the company has to
comply with it today?

MR. LEWiS: It is immediately effective,
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and the date forséompliahce is DeceMbef 3rd, 2003.

CHAiRMAN FARRAR: éut they will comply
before the source material ié in théré,1but why is
this not just a ciassicrcése, where Mr. Sugarman is
entitled to say thét I don’'t think they are complying;

He één}tﬁ say as I underétand the
Commission precedénéé, hé can’‘t say I don’t like that
plan, becaﬁse the'Coﬁmission has said that is not
something that we*fw‘iii deal with.

But ﬁhy,Can't he say that I don‘t think
they are up to coﬁbliant with it? Why is that not
just a classic issue‘that we have always dealt with?

MR. LEWIS: ‘Okay. Let me come at it from
this point of viéw; iThere are ways in which if the
presiding officer orders the staff to make the order
or the compensatdfy ﬁeasures/order available to the
parties to the p#oceeding, and the staff will deal
with that ordergﬂéﬁd‘we will develop the kinds of
protections that are necessary.

Theyrareractually fully set forth in the
materials that I have already provided, the so-called
safeguards information modified handling; which --

CHAIRMAﬁ fARRAR: And we have dealt with
that in the Utah case. It is a big deal, but it is

manageable.
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MR. LEWIS: It is more manageéble than it
was now that they call it modified handling.
CHAIRMAN FARRAR: But meanwhile Mr.
Sugarman was abbut,tb séy to me how can you tell me
that I don’'t have standing to raise an issue that I
don’t have the dcéﬁménts to raise the issue about? If
you were sitting heferwhat would you tell him? Don’'t
worry about it? |

MR. LEWIS: I would say that if the Board

directs us to make that order available, we will do

so.

CHAIRMAN FARRAR: Answer ;tly'question. The
gquestion is can I say to Mr. Sugafman you have no
standing, your péopie have no standing to raise this
igsue, and it is too bad that you didn’t get to see
the documents by which you could have. raised that
issue? |

MR. LEWIS: No, you cannot say that. You
can order us to make it availéble. . -

MR. SUGARMAN: I have a problem with it,
Your Honor. We are here on September 10th, and the
proposal to'delivér the material on Septémber 22nd,
and they have knoQﬁrthis for some period of time, and
it is another caser where they have deliberately

withheld material from us.
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Now, if you look at the memo of September
5th, and it was sent regular mail, and so it arrived
on the eve of thié néaring, and not sent e-mail like
they are supposed-tn,;and it séYs that the information
is considered.poﬁennially'rélevant and material to the
above proceediné{ beqause the question of adequate
security from a terrorist threat at the subject
facility is an issue;before the presiding officer.

That ié;right here in this memo, and I
think that the dasnal way that they have done this
will be relevant to a number of’considera&ions, but
one of them is theiféct that it is standing an& it is
also germaneness{r

This is a germane iséue, and I will talk
about that when Wérgegbto germaneness, but the pbint
that I wanted to Vmake"at this point is that the
Commission statemenﬁjthat I just read to you from that
September 5th memorandum makes it clear that it is an
issue which has obvious potential for significant
releases.

And if the terrorists choose -- and there
are people in this vicinity who have family who were
in the World Trade Center on September 11th. This is
not the central part, but especially around here,

these are people who will commute to New York.
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And thesé are people who were in the World
Trade Center, and to suggést that this not an obvious
potential for significant "feiéése is offensive,
especially when this memoVCOmésrout and deliberately
withholds relevant information.

So, Your Honor, ‘I - think you were
indicating your'cphcern, but aé'youréaid, I am not to
interpret your queSﬁions as opinions. So I feel it
necessary to drive that point home, because it is such
a serious point,

CHAIRMAN FARRAR; Let merinterrupt. Mr.
Thompson, do they have standing to raise terrorist
concerns, oOr torraise inadequacies in your client's
ability to compiy with the measures that the
Commission has ordered?

MR. THOMPSON: If you follow my line of
reasoning, I would have to say that Qas not something
that was dealt with in the Commission proceeding, and
is a new issue, and therefore I wbuld have to probably
acknowledge on that issue given what has happened
certainl& that that makes some sense. |

MR. SUGARMAN: Now I wduld like to address
the regulations that Mr. Thompson was referring to,
and I would like to direct Your Honor'’s attention to
page 58, Federal Register 7715, on page -- I am giving
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So it may fiot be thé,same.ii

And 7726 is the Federal Regisﬁer‘page, and
the theory that the'Commission is discussing --

CHAIRMAN FARRAR What is the date of
that?

MR. sUGARMAN: ‘That is February 9th, 1993,
Your Honor, releasé; And there the Commission is
discussing the intent of the regulations, aﬁd what it
is saying is quite the70ppdsi£e of what Mr. Thompson
said, and much more like the questions that you were
asking.

Thatr tbesé are indeedr performance
standards, but theseiarernbt the only issues. First
of all, you have-the-issue does the facility meet the
performance standards, and we hévé réised that issue
on a number of occasions,

Secondly, you look at the standards and a
lotrof them are general. The facility shall meet a
safety and adequate‘éafety standard with respect to
certain features. ' " |

Now, some of them are éuantitative, and I
will acknowledge that. But they are noé quantitative
taking the design of this facility into mind. You

will remember ‘that ‘the staff determined that the
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features of thisrfaéility were trade secrets beéause
they were proprietary.

It is'our point that there has never been
a construction of arfacility like this at a commercial
site. They have not answered that. They have said,
yes, there are facilitiés of this size,'but are they
constructed like this one.

And thatrbrings us to their presentation
to the Commission of G:ey Star, which is after,ali the
source of this,fécility, and the one whose integrity
in terms of design ié at -issue heré, much more so than
CFC.

And Gréy Star, and Your Honor asked about
that, but Grey Star made all these points about the
dangers of cobalt. One was weight, and another one
was entry into the chamber, which YourrHonor could see
today as totally -- well, not totally, but telatively
available. The higher amount of stfength,of the --

CHAIRMAN FARRAR: Wait, wait, wait. I
thought that one of the features of this‘facility is
there is not a.chamber that the matefial could be
irradiated and a source as the operations proceeding,
and there is no chamber.

It is in the bottom of a pool, and that is

one of the protections to both the source and the
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"food, is at the bottom of a pool, and so there is no

chamber.

MR SﬁGARMAN: You are saying that they
can’t use the contfolsrto access the material. Well,
how are they going,totchange it when it wears out?
They are going to use:thé controls to access it.

CHAIRMAN FARRAR: Okay.

MR. SUGARMAN: They are gbing to usé the
controls to acceés it,rand I saw those controls there,
and of course they would have to access it. They
can’'t change it wifhout accessing it.

So, Yes, they might have a pathway where
they put it inﬁb -e'where they purportedly put it into
a closed chamberrinlorder to remove it. But suppose
the control system doesn't work, and I heard them say
there is going to bé~a computer, and we all know how
computers handled the blackout last month.

CHAIRMAN FARRAR: Well, after you left,
they did explaiﬁ hoﬁ the méterials changed out with
hand tools. Weli, let’s do this. We have spent over
an hour on this.issue which is much longer than we
could.

MR. SUGARMAN; Well, our expert is of the
opinion based onrhié analysis of the application,

including the confidential portions, that this is not
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a faiisafe systemfihrthat regard, and that there can
be access to the soufce materiais.

But again the timerto,prove that is after

we get to a hearing”toﬁight, and not based on what

’they told me this aftérnéon. And I certainly don‘t

dqubt the good faithrdf the young lady who conducted
the tour, but there is érloﬁ morertorit, and i_don’t
know that she had'thé credentials or did theranalysis
to be able to reassure y°u. |

CHAIRMAN;FARRAR:' Wait. Nothing that was
-- that tour was for the purpoée of counsel aﬁdrthe
boatd, and making sufékthat they saw wbat this device
looked like. It was not -- we did not take from it
any reassurance. All we saw is what we saw;

MR. SUGARMAN: Thank you. I understood

that to be the case, but I thank you for saying that.r

As to Grey Staf --

CHAIRMAN FARRAR: Mr. Sugarman, let me
give you -- wéll, go aheéd w;th Grey Star, and then
wrap up. | |

MR. SUGARMAN: Well, that goes to one of
two issues, or maybe both. I was astounded to hear
Mr. Thompson confess that Grey Star has not

credibility. But I don’t think he quite meant to make

it that broad.
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But what he said was that the Commission

found | in - Greir Star'{s" cbnteﬂtions the 1lack of
credibility. So how;éan the board determine tonight

that Grey Star’s contentions as to safety have

credibility.

This 'is aﬁ operator who has made serious
allegations to the Coﬁmission as to the lack of safety
at Caldwell, and Mr. Thompson says that the Commission
decided they don’t have credibility.

Well, I know as a rule of evidence that
says the failure to tell the truth in onerthing allows
you to assume that they are not telling the truth
about other'things.

CHAIRMAN FARRAR: Mr. Sugarﬁan --

MR. SUGARMAN: it isrso'simple in such a
complex area as nuclear to say that somébody who makes
these allegationé'aéaiﬁst cobalt, and then says that
they weren'’t crgdiblé, and then sayé that you should
believe them in makihg 6pposite claims, is all very
well and good.

But I want t6 go bagk to the regulation
for just one sentence, and'then I will finish. If you
read the regulation aé a whole. Your Honor will see
that it does not support Mr. Thompson’s claim that the

Commission established performance standards and
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eliminated the case by case determination.

Yes,r:they did establish a performance
standard. Yes,,wé do contest whether Grey Star met
thém, but beyondrfhat the Commission also -- and, for
exaﬁple, airports. |

The Commission at page 7726 says that in
general irradiatdrs can be located anywhere thatrlocél
governments would bermit an industrial facility to be
built. : |

They did not put in the regulations that
the board shou1dihot consider specific cases where
airports may beké problem.

CHA;RMAN FARRAR: It seems that the
Commission in theVCOmments said in general that they
can be located?’

MR. SUGARMAN: Anywhere.

. CHAIRMAN FARRAR : Anywhere, and you don‘t
read that, and so you are saying that did not mean to
e#clude gpecific attacks, challénges to specific
facilities?

MR. SUGARMAN: That’'s exactly what I am
saying, because what they are saying, what the
Commission is saying is that they are refusing to
issue a rule prohibiting irradiators near airports.

And what they are saying is that in
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general -- and that sépteﬁéé ‘that I read to you was in
their general desériptioﬁof _sitting. And then they
repeat the se‘ntencej in théir discussion of 'airports,
but they dropped the phraée,’ '"in generarlr.,"

So what rt'hreyv aie'saying -- but if you read
the whole thing ahdhfékeh aé a whole, what they are
saying is that they are not going to enact anﬁr blanket
prohibition onrr_sitting' near éirpqrté,' or other
features, becauser in ':g'e:neral it can be done.

Butlobviousiy the Commission could not
have had in mind the aésign of this facility, since .
this facility is a proprietary design that didn’t
exist in 1993 .7 7

CHAIRMANFARRAR: All riéht.

MR. SUGARMAN: So theréfore whether the
design of this Vfacility’ meeté the .standards, and
whether the standérrdr.s;allo‘w for 'quéstions~about things
like airports is a question that needs to be addressed
in the hearings ana ﬁ6t ét,the standing'stage.

CHAIRMAN FARRAR: Thank you, Mr. Sugarman.
Mr. Thompson, I wili rgifre you 10 seconds if you wish
to point out that ygu'did not concede that one of your
clients lack credibiiity.

MR. SUGARMAN: Thank you, Your Honor. So

said.
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CHAIRMAN FARRAR: We will look at the

record of exactly what it Wés thét you said. It would
surprisé me if you had said that. Let’s -- we had

planned to take a break after the next session of

argument. Let’s keep on that plan, and we will try to

make things -- and if we don’t have the microphone
problems, we Wili tryrto keep better to the time.

In ﬁerms'of germaneness, Mr. Lewis, I put
you on the side:of'the petitioners in terms of the
time allocations; and,xeading the papers more closely
last night, you are right in betweén, right?

MR. LEWIS: Yes. |

CHAIRMAN,FARRAR: They think that all
their areas are germéne, and the company thinks none
of them, and you think half of thém.

MR. LEWIS: I think some of them. I don’t
know whether it ié hélf exactly or not .

CHAIRMAN FARRAR: Okay. Then why don’t we

give each side -- and we have three sides now, and

.let’s give each side 15 minutes. No, let's give each

side 10 minutes, because we have got to make up some
time here. |

Let’s give each side 10 minutes. Are you
doing this, Mr.isUgarman; or is Ms. Curran?

MR.'SUGARMAN: Yes, Your Honor. Before
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I forgét, may I réserve ﬁwo mi'nutes?r
CHAIRMAN FARRAR: Yes.
MR. SUGARMAN: Thank you.
CHAIRMAﬁ FARRAR: Well, let me clarify a
couple of thingérat‘thé beginning.' In your latest
filings, you are no longer raising as an area of

concern the question of whether irradiation of food is

‘'a good thing for the country; is that correct?

MR. SUGARMAN: Whether irradiation of
what?

CHAIRMAN FARRAR: Wheir:rher irradiation of
food is a good thing for the country.

MR. SUGARMAN: Oh, I don’t intend to argue
that here.

CHAIRMANFARRAR In other words, that may
be germane in a Vprroéreéding in front of the Food and
Drug Administré.tiovnr,r or germane in a proceeding in

front of the Department of Agriculture'’s Food Safety

'Inspection Service, but can we agree that is not

germane to arNuc':lear Regulatory Commigsion pfoceeding?
Whatever people may think about the
irradiation of foéd, can we agree that that is not our
business?
MR. SUGARMAN: The only area that 1

suggested that it was germane, and I would
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respectfully just say one 'sentenc’e and leave it at

that, is that the qyestioné that have been raised
about gefmaneness creaté a doubt as to the long term
commercial viability of ifradiation; and therefore, it
would create a decommissioning issué;

CHAIRMAN.FARRAR: Okay.

MR. SUGARMAN: That’s all.

CHAIRMAN FARRAR: But as far as whether --
you are not asking us to have a hearing on the wiédom
of irradiating food? 7

MR. SUGARMAN: No, sir. I wéuld not be
competent to participate.

CHAIﬁMAN FARRAR: How about the worker
exposure issue thatyou still are raising? Can we get
a concession that neighbors havé no Standing to raise
issues about worker safety?

MR.VSﬁGARMAN: Yes, because workers are
carriers, and secondly sources, but4again I don't want
to emphasize that. i don’t want to take my limited
time to discuss that'issue; I jﬁst put it there that
théy are secondary sources if they walk out with
irradiation.

CHAIRMAN FARRAR: Okay. So you are not
making the édncession? I asked you if you would
coﬁcede that ﬁhey -- | |
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MR. SUGARMAN&VV Well, I don’t want to
concede it, but‘I am not preSSing it as.a'pfimary
point. - If you twistrmy'arm, I might -- my arm might
break.

MS. CURRAN: We don’‘t concede that.

MR. SUGARMAN: We don't concede it. My
wise advisor is talkiné and we don’t concede it; and
if Your Honor asks her that-ques;ianwhen she gets up
to discuss the stay, I am sure that she will be able
to articulate it.

CHAIRMAN FARRAR: Weli}'MSQ Curran, for
some reason or another,'has been:at every proceeding
that I have been in,'and she knows ﬁhat we don’t allow
any tag team matéhes here. |

MR. SUGARMAN: Your Honof, on the issue of
germaneness, I have aiready spoken to éecurity, and I
just have I think basically -- well, I think that I
dealt with that as much as I need to do, bearing in
mind that is a pgimary issue in the stay'moﬁion and so
Ms. Curran will be addressing that.

But I don{t want to be taken as suggesting
that security isinotra critical area that is an issue
of concern. It—ié,germane.
'CHAIRMAN FARRAR: Let me ask‘you about

your other issues generally. If you raise a concern
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that doesn’t fit with,thié'irradiator's design, then

by definition that is not'germahe. In other words, I

am not getting yet to --

MR. SUGARMAN:V Well, Your Honor, I would
agree with that to thisrextent; to therextent that our
concern dependsrén ifradiétor design. Many of our
concerns have nothiﬁg'tp do with irradiatbr design.

For examplé,'ﬁhé seismic. An earthquake
éffects almoét anfirradiator, and when they are
talking about the régulations, the Commission’s
regulations recognize the need téArequire special
protections in seismic zones. |

Seismic zones are defined as those that
are classified as such by USGSiaécording to certain
degrees of horizontal movement. Well, unfortunately
nature does not abiderby USGC classifications all the
time.

And whether or not USGS has classified
this area as a seismic area, nature has; and we had a
3.5 magnitude quake about 2vweeks ago, and I attached
that to our documents,rto our reply.

So I think that the seismic episode is one
that also has to be ¢onsidered, aiong with security,
and along with ther drop of the «cast, and
transportation is énother'major'pathway.
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CHATRMAN ‘FARVRAR: Hold on. Mr. Lewis, do
these have to be designed like other facilities to
withstand earthquakes?"Doryou do the same type of
earthquake analeis that we do on reactors?

MR. 'LEWIS: ' There is no specific
requirement that they be seismically designed.

MR.VSUGARMAN: The regulatibn says that
there is, but if it is in a seismic zone, I don’'t know
whether this isciassified as a seismic zoﬁe by USGS,
but dependihg,on when you ask the USGS, and if you ask
them this week‘aftef the 3.5, théy might'classify it
as a seismicrzone.

And obﬁiously the Commission did not mean
to freeze the seismic zones, despite the fact that
nature changes earthqdéke zones from time to time. So
therefore to say:that -- well, I don’t know what Mr.
Lewis means.

There clearly is a requirement for
additional piotection in seismic zones and it is in

the regulations, and in my reply I will give you the

citation.

vAnd it is defined according to the
regulation, butrgoing on from seismic to -- I wanted
to go to rtransportation, and clearly the

transportation is an -area of high'vulnerability to
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and it is moving, -and it is riot passive, and it is
active. | ) |

CHAIRMAN FARRAR: But your clients can

only raise'the'tréﬁéportation issues to the extent

- that they are lccal. In'other words, you are raising

‘transportation in the sense of once it gets in the

neighborhood --

MR. SUGARMKN: That’s correct. In that
case, I agree, énd Ms. Currén is overruling me, and I
agree that we are taikingrabout local transportation.
But local is vefy:iﬁpbrtant, ahd Your Honor was out
there with where’isrthe nearest railroad sitting and
there wasn’t. . |

What;are'théy going to dq, move it on a
truck? Every déy;fwe'have on either one part or the
other of the Pennsylvania Turnpike jammed up because
of trucks or cars:baﬁging into each 6ther, and turning
upside down.

How aré,they Qbing to prevent that here?
I will grant you that the probability of all these
things is small fortunately. But small is not a
synonym for none.rr

Andr émail is a synonym for areas of

concern when we are talking about multiplying these
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areas of concern especially. So we have something to

- which a large number of thingsrc'an happen, and again

I go back to Grey Star saying that one of the problems
of cobalt waé 't;ha't it reéuired more often and more
frequent movement, and more transportation.

CHAIRMAN FARRAR: One of the area that you
mentioned is the loss of electricityr, but the company
says that a loss of electricity for a passive sort of
facility like this kis inconsequentiai.

MR. SUGARMAN: Well, agaip I heard the
word computer today rigﬁt before I ieft, and as far as
I know, computers‘run on electricity. So it is not
passive. o

CHAIRMAN FARRA;Q: well, it is passive in
the sense that 1f the"c’omputer stops, and the food is
in there, nothing happens. -

MR. SUGARMAN : What about he controls?
How do the controls operate? |

CHAIRMAN FARRAR: They don‘t. The food
just sits wherevér’ it is, and the soﬁi‘ées keep
emitting radiation,ﬁ nd nothing happens.

MR SUGARMAN: Well, this is not again not
the time to prové ;it':, but oﬁly the time to identify it
as a logical or a nqn—irrational stsibility. What

can happen if the 1lights go out? Well, a million
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And this facility is totally vulnerable to
the lights going oﬁﬁ,}and I just don’t mean through
possible eleetricityron the grid. That happened very
recently and we 1¢st'§6Wer for 14 hours last weekend
down éentral Bucks ebeﬁtllo miles away.

And thefcoméany that operates in this
general area is PP&L eﬁd PP&L is tied into First
Energy. |

CHAIRMAN FARRAR: Well, what I was saying
was that if thekgrid:goee down, what happens? Given
the design of this facility, the company I think has
said that the grid can be down, and this thing wili
sit there and ﬁothing will happene,

MR. SUGARMAN: I understand Your Honor’'s
guestion, and the answer is that Dr. Resnikoff has
spoken to that in his declaration,: and I don’'t
remember as I stand here what he said. But I will
give you an answer to'thaerquestion.

CHAIRMAN FARRAR: Well, let me talk about
another issue. Two of your areas of concern are that
this is anruntried installation endrassembly, and it
is an experimental‘design.r Tha;eis almost like an
anti-progress sort of area of concern.

In other words, if people who have been
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making irradiators'and they keep improving them, you

would say that theykshouldn't. We have an area of

- concern that they improved it and we have never seen

the new one work.

But if they kept the old one, then you
would say that you'don't like the oidjone,either. In
other words, I ﬁndérstand you are challenging --

MR. SUGARMAN: Your Honor is throwing me
a softball and that is easy. The answer is some
improvements are improvements, and somérimprovements
are not improvements;

' When YOu chénge things, you might intend
to improve them, but you might intend to make more
money, or you might inﬁend a lot of things. But it
might not improve them.

CHAIRMAN FARRAR:V Okay. Then don’‘t you
have to come in with:a specific4a11egation that this
particular improvemént rather | than being an
improvement is inrfact a step backwards, rather than
just say that generally you don’t vlike new and
improved things.‘ | |

MR. SUGARMAN: Yes, and no. Eventually we
do, but at this étage what we have to say is that it
is a legitimate area of concern that this is untried

system that the NRC considers to be a trade secret,
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and at one point the applicant did as well, at least

verbally, in our discussions, and that they claimed

-that this was trade secret material.

CHAIRMAN FARRAR:  Wait a minute. I
thought that we had solved the trade secret problem,
and again for ﬁhe,béﬂefit of the audience --

MR. SUGARMAN: Oh, we did. I don’t want
to put too much on that,'because the company did
change its position.and say that they had never said
it was a trade secret,'bﬁt --

CHAIRMAﬂ.iFARRAR: Wait 'a minute. I
thought wé solved that, that companies are entitled to
claim things arerltrade secrets to; protect their
business, but tﬁen when an allegation is made, they
have to turn over the‘tﬁade secrets under a protective
agreement. And I‘thbught that theyréventually did
that.

MR.VSUGARMAN: Well, theyrtried to claim
itrwas security, aﬁd'—— |

CHAIRMAN”'EAERAR: Never mind if they
tried; Ydu now haVé~a11 the materiai'that you need.

MR. SUGARMAN: O©Oh, I have a<9ubstantia1
amount of material for which they claim protection,
and that is Very trﬁe, and I don't have the security

plan, and we talked about that before.
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But :if Yqur Honor wants me to focus 6n the
material, and to be precise for everybody here, the
answer is, vyes, 1 —ég’ree with Your Honor. We did
mention it thanks to you to get the material.

My only point is that the NRC staff said
it was trade secr'et, and Your Honor had to rule that
it was not a trader secret, or that it had tro be turned
over, and when we gbt Ai.t, we got it subject tq a
confidentiality order, b’ecapse the staff hé.d asserted
that it was a trade secret.

Now if the staff, with all of its
expertise, believes t;hat this material is -- this
informatiori is propriety, then it is nqt standard. If
it was standard, it w’ouldn;t be proprietary, and those
are two incomparf::ir.blé, categories. |

CHAIRMAN FARRAR: But if I am an inventor,
and I come up w;’.th something new and different,  of
course that doesn’t mean f:hat is bad,‘ but it does mean
that I am going to try to protect the world frém
finding‘out about 1t

MR. SUGARMAN: I don’t argue that it is
necessarily that. I Vdo' ‘argue that we have various
concerns about it that we wou1d< show& at a hearing, and
Dr. Resnikoff again in his affidavit points out some

of those areas of concern.
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Just  1¢6king: at the ‘facilityriﬁhis
afternoon, I can séei;feaé¥of'¢6ﬁcern about it. ;I am
not expert enough torkhow where it is different from
the standard irradiatOr,'if there is such a thing.

But I canisee that there are areaé of
concern about that desién, and'the staff also had
areas of concernfabOUt the design, ahd went back and
asked gquestions more than once, and when you réad‘the
reports written by the staff that were attached to
their latest briéf,inrresponse tb'the;stay motion, you
see that they had guestions thatrhad to be addressed.

And'af the public hearing on August 21st,
they admitted,'fof‘example, that théy didn’t do any
drop tests. They :elied on enginéeringjudgment, and
when you look at the'memo of duly 29th, which was
released by the s;aff yeéterday, and that was never in
the file as far as I know availabie,torus or the
public.

And you ‘will see that there a very
informal review of fhércast handling that was done by
somebody named Russell,and Ivdon't know -- and in fact
it appears to be a review or appears to be a
submission by CFC when you look at it carefully, but
I can;t tell.

But in any event, there is no other
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description by the Commissipn_staff.‘ Then you look at
the letter to Mr.rfurner,—or Ms. Turner rather, from
CHL, and you see tworﬁages oh discussion of how this
bell is going to work. |

Now, these are all site specific and these
are all apparently ihnovator. We can’‘t tell in a
short time since we just got this information, and we
do reserve the fighﬁ,f-'ahd I think it is a normal
thing for us to have thé right to make amended areas
of concern if necessaryito reflect new dbcuments that
we just receivéd, iné;uding Mr. Kinnerman’s affidavit
yesterday.

So we havé,a moving target here,rbut there
is no question that e&erybody is scrambling to respond
to a new and different, and unique facility. Now,
does that translate iﬁto probf'ﬁhat it is bad, or that
it is a steprbackwaid? No.

Does it translate'into there being an area
of concern that it might be, or,ﬁhatrit might have
unintended adverse'conseqUenCes? Yes. So if there is
this much»paper generated that was attached to the
staff’s brief yesterday. some of which at least was
unavailéble to us until yesterday or today.

And then I don(f think we can or in a

position to exclude the unique status of the thing as
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an irradiator as an area of concern, and I would go on
to again go back tbl-Qiénd 1 héﬁé to do this, but go
back to Grey Star’s pfévious statements in the year
2000 or 2001, that forfail intents and purposes
characterized cobaltrso‘facilities as dangerous.

And yet they ate designing one and they
didn’t want to désign one. They wanted to use cesium,
and now they are'designing one since the year 2000 is
certainly an area ofréoncern.

CHAIRMANVFARRAR: why don’'t we do this?
You are out of tiﬁé; and take any 6né of the 8 or 9
areas of concern,that:the ébmpany says arévnot germane
other than the ones that we have talked about, and
which one is your strongest one that you need in.

MR;réUGARMAN:‘ Whichrones arerﬁhat?

CHAIRMAN EARRAR: The'strongest one..

MR, QUGARMAN: The étrbngést?

CHAIRMAN FARRAR: Yes, of the ones that we
have not discussed.'»'

MR. SUGARMAN: Well, I was going to say
that_I described scéﬁérios of failure, and i have not
talked much aboutrbathWays because I didn’t have time
to get to pathwayé.

When you;ask,whichrare the strongest, I am
réally Eaking you.fasrifocusing on both Vpotential
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scenarios of failure on the one hand, and also
potential éor dispersion on thé other.

And Vi'fr I am dealing with both of those
issues, I think that itris hard to prioritize them of
the four thart' I dealt with, meaning security, cast
drop, seismic, and t#ansportation.

I thinkr that those are the four most
probable, and most serious, and most uncontrollable,
and most unplannecilrforr' é\fents. And théée are only the
four most. So I _hope that I have answered Your
Honor’s question. " 'i‘hank you. |

CHAIRMAN FARRAR: You have. Mr. Lewis.

MR. LEWIS: Your Honor --

CHAIRMAN,FARRARJV By our count, Mr. Lewis,
there are some 16 ’areasr of concern and you said 7 of
them were good and érqf:thentwere bad. Do you want to
reevaluate that in light of tonight’s discussion, or
are we going to -- |

MR. LEWIS? Well, actually that does not
sound like thatr is a,totélly correct characﬁerization,
because there aré a number of areas of concern that I
said would be dependent on further information to be
provi'ded under trher,confidentiality agreement.

And we should await to hear what Mr.

Sugarman says in regards with that.
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CHAIﬁMAN FARRAR: But if I wait too leng -
- I mean, Wwe ha§ejgeﬁ'a stay ﬁoéidn comingrup here.

MR. ﬁEWIS: You have heard it. He has
made his points;'

| CHAIRMAﬁ;éARRAR: Okay.

MR.LEWis;We were clear as to what we
said was the reaeonﬁhyit should be dependent upen
this further information and he has just mede his
presentation on areds offeqneern, and so I:think that
is it, and you heve heard it.r The areas of concern
that -- |

CHAIRMANt%ARRARJ One of the ones tﬁat you
wanted to keep eﬁteis the'security plan, and the
terrorism. Do yoﬁrsﬁiilrthink that those shoﬁidrbe
out? |

MR. LEWIS: VWell, I think that in termsrof
licensing basis that we relyyupeﬁrthe affidavit of
John Kinnerman, which says thet the regulations that
currently exist, and which he desc:ibes, for

controlling access to this faeility are fully met.

CHAIRMAN FARRAR: Right, that is what he

says, but that is why we are here, to see if we are
going to test what he says. So he'says that they are
fully met, and these folks say we don’t know that. We

want to challenge that and we don’t have the documents
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yet.

MR. LEWIS#HVWeli, I have no objection to
their challenging thé 'exiéting reg. I have no
problems with their challenging whether or not Mr.
Kinnerman is correct in his statement that the
existing regulatioﬁsrafeiﬁet; |

CHAIRMAN FARRAR: So that is his valid
area of concern? .

MR. LEWIS: ~Sure. I mean, the concern
that I was raising waé abcut the compensatory'measures
and I will say that'jﬁst to wrap up my thinking on
that, the only thingkthét I am conceding ﬁoday is that
certainly if Youf'Honor'difects the staff to provide
that document, wé wiil provide that'doéument.

I am not cbnceding anything at this time
of what the petitioners may or may not be able to
protest in this proceeding, or in this proceeding,
regarding ground wéter, and the main reason that I am
not conceding it is because I havé ﬁot,had a chance to
think about it.

CHATRMAN FARRAR: | Okay.

MR. LEWIS: Or do you want me to just
hypothesize aboﬁﬁ it?

CHAIRMAN FARRAR: Am I right that the

standard for letting in areas of concern as germane is
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far, far lower than the standard for letting in
contentiofis into the other kind of proceedings?

MR; LﬁWIS: I understand it is completely
different. Lower'is -- I don't think in terms of
lower. What I woﬁld say is that the contentions are
a very exacting formal pleading, and I think that
germaneness -- I don’t prefer to call it lower than
anything. | |

Germaneness still has to’deal with the
specific matter fér thé presiding officer.

CHAIRMAN FARRAR: Right, but you have to
do precious littig in terms of peaking at the merits
or a contention in the otherrkinds of proceedings, you
really have to begin to show your hand on the mérits.

The gérmanéness and aréas of concern seem
to have to ﬁevalmost no elements of the contentions
rule. 2Am I right'about that? 7

MR. LEWIS: No, I'don'trthinkryqu are
completely righﬁ. I mean, the contentiqns rule does
require a partici’parnt to demonstrate how. they are
going to support their case, and whaﬁ éxpert, and
based upon what documents.

I mean, it goes far beyond what a person
has to do to show germaneness. But I just don’t want

to minimize in any way the significance of germaneness
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They afe stili significant standards and
they still havé to be mét. "I don’t want to call them
lower than anything else. Theyrjust differ.

CrHAIRMAN' FARRAR: All right.

MR. LEWIS: I think the point that I would
most rest on is ;hat When the petitioners’of the type
that we are'dealingfwith here, and by which I mean
people who live very élose,to the facility, bring in
areas of concern; |

As long as those areas of concern have or
meets some minimum'ﬁhreshdld test of béing relatedrto
the facility in- quéstioﬁ, and ,béing articulated
cleérly, I thihk,will come in. And in that sense,
yes. VV

MR. SUGARMAN: And how do you argue that
you should keeprout their transportétion hazard. I
think the transportation as an area was set forth with
-- well, there were qu éroblems'that I'had'with that.

It was set forth with ‘tremendous
generality, and it was also set forth as to local and
national. So putting apart the natioﬁal; I don’t
think that is part of this proceeding.

But a problem that I had tﬁroughout the

areas of concern was the paucity of reference to the
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regulations. Now the reason that I say thaﬁ is not
because I think the regulations are sacrosanct. I am
not sugges;ing that at all. |

But I think that in ﬁany of these areas,
with no reference to the regulations, the area of
concern becomes extremely general in nature, andiwhere
we found it to be sQ,Vwe opposed it.

CHAIRMAN FARRAR: Do you give them a
chance to amend?

MR. LEWiS: That is up to the board. I
don't see why they should have a chance to amend. For
example -- |

CHAIRMAN FARRAR: Because they amended
once already? 1In othér words -- |

MR. LEWIS: Well, I mean, yes. They have
had several chances, and as I pointed out, I think
that their most redent pleading was a significant
improvement over their earlier one. I personally
believe that the Board has enough befofe it to rule on
thosé poihts.

'CHAIRMANfRARRARJ But they do get to amend
if they have not gotteﬁvdocuments that would have
helped them draw their pleadings properly?

MR. LEWIS: I think that is true alﬁays.

The one that that I heard that bothered me in this
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regard was that'ﬁhey felt that they had a right'to
amend because 6fléﬁétementsvthéé were made by Mr,
Kinnerman in oﬁrliesponse,to a motion for stay.

'And;és to that I stay not necessarily. It
depends upon what‘WQ;are_using them for, and we are
using them at'thié time only to refute their motion
for a stay.

Now;”Ifﬁéar some laughter from counsel,
and I am not quite,éﬁre why. But in any event, I take
it as a seriousrpdiht; ;héther he does or not.

CHAIRMANFARRAR And your point being the
motion for the sﬁay'ééis'much closer to the merits of
the proceeding thanrtr;rhe étanding’ and german‘eness test?
In other words -f’

MR. LEWIS;".Well, I think the motion for
a stay, as reflected in the amount of time that you
devoted and is set asidé for does probably get to the
heart of things.i ‘

| But actually the point that I was making
is that if we raise inforﬁation for a certain purpose,
I don't think that automatically confers upon any of
the parties a chance to respond to it, wunless wé
choose to assert that that information relates to
germaneness and that's it.

CHAIRMAN FARRAR: All right. You urged
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that the first six of the areas of concern were in,
and do you still subscribe to that view? |

MR. iLEWIS: Our position is as stated. We
have no reasdn_tochangerur position, éndrwe are not
changing our poéitionron'any of those areas.

CHAIRMAN:FARRAR: All right. Do you have
anything else tﬁat,you‘need to tell us about?

MR.V,”LEWVIVS‘:‘  Well, what I would say is
this. That sometimeéron the rhetoricron this subject
to me seems straight to the point, and so I will
emphasize what I think from the staff’'s péiﬁt of view
is an essential.ﬁoint.: o

We are hét“opposed té areaé'of concern
that one can seé,randrthat a person analeing them can
see that they érelogic;lly related to the matter at
hand, and are unders#andable as tb the dégree to which
they have to be possibie, probable. | |

I think that those matters really go to
the person addreSsing the facility in question, and I
think that is what takes care of those matters. If
they are addressing‘the facility ih guestion, then I
think they are takingrcare of that issue.

CHAIRMAN FARRAR: Thank you, Mr. Lewis.
Mr. Thompson. | |

MR. THOMPSON: I guess I don’t think that
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the standard forfgétting iﬁ to a proceeding is so low
that if Y6ﬁ hire a licensgd attorﬁéy, and you come in
and you make statémeﬁﬁs, and théy are based on
misinformation; and a total lack of understanding of
the regulations and the proceedings, that just because
you can make anY' étatement that you could have
standing. A

And thén'you’can say, well, it is germane
if it is sort of generally in the aréa. I mean, it
seems to mevthat:yoﬁican then contihuélly amend your
pleading every timé sbmebody points-out that you have
got something sideWays.r That-jUSt is not right, and
that is not fair to the licensee and the applicant.

CHAIRMAN FAREAR: But you would agree
though that they ¢én amend when they get new
documents? 1

MR. THOMPSON: Yes.

CHAIRMAN FARRAR: Okay. And you would
agree that the contentions rule has a much higher
threshold for getting:it and we are way below that?

MR. THOMPSON: Yes. |

CHAIRMAN FARRAR: Okay.

MR. THOMPSON: Bﬁt as I said before, if
you are making conﬁentions about things that simply

are not correct, such as the cooling water in the
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pool, which is not:oooling water because there is not
a heat source. o

The Coﬁmiésion has said that, and if you
are supposed to'oe a,ouclear physicist, you look at
Cobalt-60 and you'sﬁould know that it is not the same
thing as reactorrfuéi,gg

So if you look ét these areas of concern
that are raised, transportation, first of all, IC,doéé
not have transportation,rand it is not under the --
the licensee doesn’t doothe transportation. It is
done pursuant to DOT ’én'd NRC regulatiorié by the

licensee, who is the manufacturer of the seal source

in this case.

Theré are ho: allegations of aocideots
involving transportation~of'coba1t-607sourcos that I
am aware of, and so,thofe has to be -- I meah, you
can‘t just say tranoportation; If,you are going to
stay in the'local'area, you haﬁorto éay, well, we are
going to have more trucks; |

You cénft' just say that the truck is.
carrying the cast and it is ooming in that
neighborhood. That is not good enough. It is in a
cast that is designed to prevent any radioactive
exposure to the person driving thé truck, much less

anybody in the neighborhood. So there has to be some
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plausibility.

CHAIRMAN FARRAR: Assume for the moment
that there is some‘plauéibility, and you weren’‘t just
suggesting that there is nérlawrof agency going on
here? |

In other words, if they are saying that
thése things afé éoming in, you can't'escape that by
saying, yeah,'but it is not us bringing them in. Thaﬁ
is somebody elséf -

MR. THOMPSON: But they would have to say
that the regulations that apply ;o people bringing
them in somehow are not protecting them, and to do
that just by sayingyou'are tranépdrfihg radioactive
material, well, that doesn’t fly.

I mean, Part 51 of ther-f the preamble of
Part 51 says DOT and the NRC havé ‘looked at the
transportation ofépent nuclear fuel, and it is not an
environmental haéard.r

You have had a FONZI (phonetic) finding
here in- this rule making addressingr issues 1like
transportation, and you pointéd out that if you are
going to say that this is a new deéién, it'seems to me
that you need ténsay how it ié new. This is an
underwater reactor or,irradiator;.'

CHAIRMAN FARRAR: And how it is new and
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how it is bad.

MR. THOMPSON: And how it is bad. You
have got to say somefhing. You héﬁé ééﬁ to say, well,
there is a computer involvedrif the electricity goes
off, because as'was:pointed out, if the electricity
goes off, it just'stops.

If it is down there, it stays down there,
and if it is ovefithere, it doesn't get there. You
are not bringing the source. Aﬁd'the question of
dispersion in air ahd.water, it seems to me that you
have to be able torsay; like the mishandling of cobalt
rods could emit radiation into the air.

,Now,,whéﬁ;are we talking about here with
radiation? Are weﬂtélking about gamma rays from the
sealed source,’orAare we talking aboﬁt radioactive
material in the form of cobalt.

Now, a wdrker who gets expéSed to gamma
radiation can go of£1the gite and won’t expose anybody
any more than you,do'if‘you get'a dental X-ray and you
go home. |

If a worker somehow got into a sealed
source and contaﬁinated material went ouﬁ thatris
another matter, but Ybu have got to pose some sort of
credible or reasonably’ believably, and Vreasonably

plausible, thought about how this material is going to
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get out when it SaYs non-dispensable and insoluble as
possible by definition. |

CHAIRMAN FARRAR: 'Lert me shift gears here,
and this would 'be é long and pérhaps rambling question
and I apologize to the audience. Throughout your 50
page brief, you had énumerablé references to' why thisr
is not germane, that different iésues are hot germane,
because they doﬁ't pose a | significant incremental
threat above and i beyqﬁd previloﬁslyr approved R-36
activities. | | |

MR.:THOMPSON: Right;" |

CHAIRMAN FARRAR: And I think the only
citation you givrer- us for tﬁat propoﬂsi‘tion is the White

Mesa case.

MR. THQMPSON:V Yes.

CHAIRMAN FARRAR: Let me tell you how I
analyzerthe Whitefﬂesa case, andyqutell me how I am
wrong, okay? |

MR.AIHOMPSONE Okay. |

CHAIRMAN'FARRAR: And that was your case.

MR. TﬁoMPSON: Yes.

CHAIRMAN FARRAR: Or of your 10 cases.

MR. THOMPSON: Yes.

CHAIRMAN,iRARRAR: - And that was Judge
Rosenthal’s case. |
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MR. ‘VI’HQM'PWSONE” There were a number of
cases. N

CHAIRMAN FARRAR: | Okay. But it was mostly
Judge Rosenthal.

MR. V'VI'HQMPS‘ON: Yes.

CHAIRMAN FARRAR; | This is your client who
has a uranium reéycling operation in Southeast Utah,
where he brings' in wastté streamé containing uranium
for recycling purpoée’s,'

MR. THOMPSON: Yes.

MR. SUGARM : And the people in Utah hater
this, at least »ac¢ording to the préss up there. They
don’'t like this. S‘o' eery time your qlienf: brings in
a new waste stream, the peopie V'inr Utah say, un-huh,
let’s challenge not oﬁly the new waste stream, but the
wholeroperation -of this facility.

MR. THéMéSON: Right. -

CHAIRMAN FARRAR: And Judge Rosenthal, if
I am not mistaken, hés said aﬁy nﬁmber of times that
all they are talking about ‘in thié proceeding is the
incremental waste stream.

MR. THOMPSON; Yes. 7

CHAIRMAN FARRAR: I afn n§t going to reopen
all the things that hawrrer been Vp:Feviously approved
about  this ope‘ratibrrxr.r |
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MR. THOMPSON: Yes.

CHAIRMAﬁ FARRAR: Citizens may not like
them,:but that has béen approved.

MR. THOMPSON: Yes.

CHAiRMAN FARRAR: So we have the same
understanding of that case. How do you get from that
to calling what has happened here withrthis irradiator
previously approVed,rbecauSe the only people who have -
been previously approved by is ouf client, who wants
to buy it from Grey Star, the staff, who has approved
it, but it has ne#er been approved'by us. So how do
you get previoué approval out of it?

MR. THOMPSON: Well, it is my view that --
well, I recognizé that there is a very narrow
distinction in the White Mesa case with the serious
things that we wete'dealing with, license amendments.

CHATRMAN FARRAR: Right.

MR. THOMPSON; But it does not seem to me
that it is very differently. If you are talking about
a fundamental licenéing action that does not -- that
addresses the funaamental requirements Vin the
regulations, and unless you are going to say that this
gsomehow is diffeient ih a Qéy that poses an issue,
then I don’t see how it is any different.

CHATRMAN FARRAR: But rather than the
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petiﬁioner's Saying -- isn’t all that they are saYing'
is that this doesiﬁoﬁ comply with Part 36?

MR. THOMPSON: No.

CHAIRMAN FARRAR:  Now, they may never
being able to prove that.

MR. TEOMPSON} " But they are not sayiﬁgrit.

They don’‘t say i;., They never say it. They just

7through a whole buhCh pf'stuff up against the wall and

see what sticks.

CHAIRMAN FARRAR: But one of the things
that you are entitled to do here is say that you can’t
attack the Commissidn'é regulations, but yoﬁ can say
that this facility’isrfaulty, andrit is a defense for
you to say, but it complies with the regulation.

And I,tﬁink the staff hés said on the
decommissioning, thé petitioners have made a
decommissioning argumént, and the staff has said or
the regulation's&ys come up with $75,000 and that isr
the regulation and that is all yourhave to do.

MR. THOMPSOﬁ: Right.

CHAIRMAN FARRAR:  But other than the
things that you wouid'thrqw out, I don’t see how you
get there.

MR. THOMPSON: Well, I don’t know how you

can allege dispersion in the air of solid metal that
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is doubly encapsplated‘without somé plausiblé force
that creates this.

CHAIRMAN FARRAR: Do we have to assume
that the double éncapsulation exists, and that there
is no possibility thqserwelds cbuld be faulty?r

MR. TH'OMPSONzr No, I wouldn’t say that you
don’t have to, but you have to come up with something
and say -- you just cén't say it can disperse it in
the air. I meaﬁ,fthat's all we aré getting; it can
disﬁerse in the air ahd it can disperse in the water.

'CHAIRMAN'FARRAR: So unléss they say we
want to challenge the -- even though these are
certified sources; we want to challenge -- we have a
whistleblower who told us that these weldé are badly
done. |

MR. THOMPSONQ, Well, that would certainly

be one example. Now on the other hand, we have agreed

here that an issue that was not really addressed in

the rule making was the ter?orists, and I acknowledged
that was not addressed in that ruling.

Now, - when you are talking about
electricity, you have to look at the irfadiator that
we are talking about. We are not talking about an
irradiator where you lift the irradiator out of the

water in a room, and that is a panoramic irradiator.
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The Gré? :Star was ,:ulédr a panoramic
irradiatof because you could Eéchnically get a man
into the radiatiop chamber, okaj? Now if the
electricity goes offrﬁhen, you haﬁé got the source out
of the water unprotécted,,and yéu have to have some
fail safe mechanisms;v

But as: you observed earlier, if the
electricity'was,éffiand the thing was in the source or
the plenum, nothiﬁgfhappens, whether‘that bell is down
there or on its way. It just stops.r

So just to say the electricity, they have
not provided it, that is just a general ébnclﬁéionary,
and it is not'fair'torsubject somebody to that kind of
generalized allegatioﬁ. You have got to have
something out of it. -

And e?en if germaneness is a much lower
standard, or a differeht standard than contentions in
reactor proceedings,,the risk is lower, too,'beéausé
you are not dealing with the same kinds of iséﬁes.

AndVI aiWays thought thét germaneneés as
an issue before in reagtor;proceedings waérbécause you
had proximity. Bo you got standing right away;iand if
someone came in énd say that I don’'t like nuclear
reactors, that was ﬁot germane.

CHAIRMAN FARRAR: Let me ask you this
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question, and in my opening remarks, which the
audience was poiite enough Vhét to say that -they
couldn’t hear, I'pointéd out’the difference between us
and the staff and our independence from them.

MR. THOMPSON: Yes.

CHAIRMAN:fARRAR: But what you are faced
with in this case’is tﬁe petitioners have come up with
a number of aréasrof conéefn, and here is the staff,
which has approvéd your iicense, ang yet the staff has
said that 6 or 7 of these areas of concern are valid.
And that is kind éf'ﬁhat we would call in law an
admission against interests.

MR. TﬁOMPSON: Right..

,CHAIRMAKV FARRAR: You say that your
irradiator is finé} bu; it looks to me like these are
valid challenges, and why shouldn’t we put special
stock in that.

Andrnotfbecause they are the staff, but
because they;areﬂaémitting somethiﬁg against their own
interests. 7

MR. THOMPSON: Well, I wondered when I saw
some of these thihgsrthat the sﬁaff had run this
through technicalﬁreview to be guite honest. Let’s
take one. The crééking of the vessel containing

Cobalt-60; what is the vessel?
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It is asserted that the vessel containing

the Cobalt-60 would ‘ﬁfequire continual water cooling

and may crack from loss of cooling. I don’t know how
the staff c»:oul:d say ;hat-ié getmane.

It ié so utt'érlyrrbased on misinformation.
It has absolutely no validity to it at all on its face
and it is clear.

CHAIRMAN FARRAR: And we should not read
into that what vess'e_]:.':t;.hey might be meaning?

MR. THOMPSON: Well, it,would bé nice if
they explained what 'véssel, but that is a reactor
term. |

CHAIRMAN FARRAR: Right. |

MR. 'I'HOMPéON: And tilat Vis 'éontinually be
confused here, and so that seems to me to be a perfect
example of one that' rés a technical mat;'tér has no-
validity on its facev, :a'.hdrtherefore"rrit is not germane.

CHAIRMANVFARRAR: And YOu also say on the.
loss of electricity trha’t' is not Egerrrnane.because it
does not cause anything?

MR. THOMPSON : Right, and on the storage
of radioactive wasté. We don'’t store any radiocactive
waste at the facilivty. V‘I‘hrey'dorn"tr explain where the
waste is generated and who is storing it. You can’t

just make a statement like that.

‘NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS -
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 : (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 215

CHAIﬁMAN FARRAR: How about this notion
that either through some one or another mishap the
food that youfare irtééiating'is lost into the pool
and clogs it up, and causes --

MR. THOMPSON: Well, first of all, I don’t
know what clogging it up is. There are no drains and
there is nothiné in the pool, and the bell has about
that much clearance all around, and once it goes down
there with the air, it ié not going to.

And in fact‘What we have here is a little
difference in the  p1eading between what the
petitioner’s experts have said, whichgis that the
cobalt in the pienum;’that things couid get messed up
because the product WOuldr-- you know without saying
what the productisbrﬁhat form it is in the bell, it
could clog up, énd I don’'t know what it could clog up.
But it could clog'ﬁp?something.

Whereas,xthe petitioners plead it as the
Cobalt 60 in thé“bellrin both céées,' Clearly the
Cobalt-60 is notrin>the bell, and that is not a valid
concern on its face.

I think'thgre is still -- and I will

finish because I don’t want to dress this out, but I

think that there has to be some -- and as Mr. Lewis

has suggested,'somerminimal level of specificity, of
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plausibility aschiatedi with these fundamental
standing aﬂd germaneneSS'being shown, because it just
can’'t be anything that somebody throws up and says.

CHAIRMAN FARRAR: But the first thing you
have to do, even th¢ﬁghrthe germaneness standard is
much relaxed fromfthé’con;ention standard, is to make
sure that the area méntioned fits with your facility.

MR. THOMPSON: Yes.

CHAIRMANFARRAR: And ybu just used the
example of the Cobaltééo and the bell, and that ain’t
what happened. | :

MR. THOMPSON: That ain’t what happened;

CHAIRMAN FARRAR: Okay. |

MR. THOMPSON: And I might say that if you
go back and look at a numberVOfthesg Subpart L
proceedings, ﬁhéré have been a ﬁumber of them were
people were not granted standing or tﬁat'all of their
issues were germane. So there clearly is and has been
a level above sbeFOEV;hf0wn out on the table, and
let’s roll.

CHAIRMAﬁFARRARJ And you would take
offense if we said fo;the petitioners, okay, you have
heard all these aféuméhts; and now and then --

MR. THOMPSON: VYés.

CHAIRMAN FARRAR: That historically in
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these cases théiipetitioners get a second filed
document, and thénrthey'édme'ih andhfhey find out what
theAproceeding ié, and I think thaﬁ'Mr. Sugarman was
hired 2 days befgrerhe had to file his first document.

So they come -in and historically Judges
have allowed themtoamend ohce, but ?ou ére saying
they had that chance other than for new documents.

MR.THOMPSON: Right. Because there is a
fundamental fairness issue here for the licensee, and
it is also quite’different, too, Your Honor, in some
of the cases that weVWere dealing with on some 6f the
other Subpart L ﬁhihgs, where they were prd se.

And theJudges actuaily went way out of
their ways and said, look, here is what you have got
to show, andrheré'is:what you have got to plead, and
if they didn’'t plead it, they said you don’t get it.
But here there is competent counsel, and théy can't
keep amending. -It‘isnotfai:.

CHAIRMAN FARRAR: Mr. Sugarman, I will
give you 5 minutes.r

MR. SUGARMAN:'I appreciate the suggéstion
of the company, Your Honor, but I;would refer to the
fact that I don'ticlaim the physics degrees that Mr.
Thompson apparentiy has, and I make the point because

Mr. Thompson is telling you that Dr. Resnikoff, as a
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ph'ysricist, should know better. Well, who is Mr.
Thompson to tell Dr. Resnikoff that?

Dr. Resnikoff isra physicist, and this
Board has to at least deal with areas of expertise and
acknowledged expert;.ise Va'.'s,maﬁ‘be having something to
say that is wortﬁwhile, and not being subject to
contradiction by a mere,lewyer,saying that it doesn’t
meke sense. Mr. Thompsonﬂremirnds me of
my --

CHAIRMAN FARRAR: Wait, wait. Surely
after reading the plans that have been provided and
after being on the tour, I would heye to throw out an
area of concern thaﬁ says that cobalt in the bell
would be a problem,: because there is ,ne cobalt in the
bell.

MR. SUGARMAN: That's correct.

CHAI‘RMAN FARRAR: I don’‘t have to be a
physicist to understand that.

MR. SUGARMAN : We are 'net sayingr that we
are error-proof, 'especielly given the £act that they
withheld the dOCuments until the very last minute and
we are operetinéien a moving trainehere.

So it really angers me to hear fairness
talked about when | they still are not producing
documents and asking us to be specific. It reminds me
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of my daughter when my Wife goes into the room and
says this foom is a ﬁesé, and my daughter says prove
it. |

You know, which'afticle of clothing are
yoﬁ pointing to torpféve'that this room is a mess. We
have an unavoidabiérrmess.r I say that non-
pejoratively, because anything of this complexity has
many, many aspec£3;'

And réo »énybédy, like my daughter; can
stand up and'sayigive,me—a specific. Tell me which
article of clothing:youtére'referring to. So what I
am saying to Your Hoﬁorris that Mr. Thompsoh does not
want Your Honor to see anything specific enough.

So that as an advocate,  he simply is
saying that he does not see anything specific. But
the point that I -- wéll} where IAdo agree with him is
that there has torbe-SOmething that is plausible. I
think that is a goodl;esp, and I think we meet that
test in all of our conténtions.

And in talking about the effect of the
regulations, I want'to get to that, and I doh't have
much time, and Your Honor haé been vefy patient. But
I want to point out a couple of things about the
regulations because th¢y are very germane to some of

the questions that were raised.
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First off, the page where the refefence is
to seismic fegioﬁsrrequiring‘gréaﬁef'protection.is the
same page, and it is down ;t thé bottom, page 7726.
"The NRC decided that irradiators could bé built in
any area of the' ébuntry, but that irradiators in
seismic areas as defined in 36.2 would need" -- and I
don‘t have the. néxt page; but it basically says
additional shiélds.'

So I waé:figh£ and they were wrong. So it
is their regulations and they work with them every
day. And if they,mgant to say that this is not a
seishic zone as definéd'in the regulations, and I have
addressed that issue; but that is not what they said.

They said there is ju: requirement for
seismic, and it is in the section under other
criteria, and it‘réfers to page 7726.  Now I would
like to turn to the,eiectricity issue, and I promised
Your Honor that vabuid get back on that.

And Dr{' Resnikoff addressed that at
paragraphs 21 to 24 of his affidavit-ih support of the
stay, and that was'filéd on Septéﬁber 4th.' The dog
didn’t bark. CFC did not respond to that'allegation;
paragraphsr 21 :tﬁ 724, the effects of 1loss of
electricity in the stay ﬁotion were npt responded to.

So where is their proof that Dr. Resnikoff
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is off-base? Dr. Resnikoff, in paragraphs 21 to 24,
expressly explains how the loss of electricity can be
a problem.

Now, in their reply brief to the staff,
CFC had severelepages about loss of electricity,Abut
what they pointed:to‘at one point was the fact that
they have complied Qith the emergency procedures in
paragraph 36.37,ﬁIlthink‘it is, in the regulations.

But in faet 36.37 of the regulations is
the section -- and if I have therright'number -- that
says that you have to have a backﬁp electrical source
for a prolonged outage, and that is what Dr. Resnikoff
cites, and theydonft respond to that. |

| TheYVEimﬁly don‘t respond to that. They
cite another section'ef,the regulations that says you
don‘t need a beekup eiectrical source to deal with
short term power failﬁre, and thet is 36.37. What,I
should have saidiwae 36.57, emergency procedures. It
is either 53 or 57.

Well, it is 36.53(b)(6); shall have
emergency or abnermal‘event procedures appropriate for
the irradiator,type'for Item 6, a prolonged loss of
electrical power. 'They say that it is not appropriate
to this irradiator type, but they have not shown that.

They have not shown that and that is a
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matter of proof. The issueris not whether they have
proved it, but whether we héve enunciated a plausible
problem, and ifiyou look at paragraphs 21 through 24
of Dr. Resnikoff;éiéffidavit,Vyou will see a plausible
scenario thatwquldreéult from a loss of electricity,
namely the graduélr héating up of the material,
including the sé;CAiled shield, which is the water,
thrbugh the evenﬁualiorrthe gradual build up of heat.
And then the risks»tﬁat'are associated with heat.

So theregis four électrical scenariorthat
you asked me aboutrbefbre. Your Honor may disagree,
and I have no basié!t§ disagree. I ha#e to éccept
what Dr. Resnikoff éayé;rat leastvfor purposes of
stating a Vplausibie .argument, and a plausible
pathwéy, and a plaﬁsible scenario.

So there:it;is. It is right there in
paragraphs 21 through 24Vof his affidavit. They never
respond to it, and what they'cite does not apply to
it. | | |

The last boiﬁt thaﬁ I would make is the
FONSI policy. Mr. Thompébn points out that there is
a FONSIron»the regs.v fesr'thee is a FONSI on the
regs, and it goesrright toftherpoint that Your Honor
made to him eaflier.

In therFONsi, they,gaid this is not a
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procedure that determines the granting of any
licensees. We need not have an EIS, and we need not
have an EA, because this is not a procedure that
grants a license.

Well, thét.-éoes right to Your Honor’s'
point. The regulaﬁidné were not meant to preclude
site specific issues, and Your Honor goes back to the
question, andrI dq héve to remind you, that when'you
say fit with the facility, most of the'scenarios here
are a combinationr of 7facility design ahd outside
factors. |

You canft isolate the facility in most
situations frbm the environment, énd for example, the
accident, and for example, the transportation, and for
example, the terrorists.

The design of the facility is a relevant
factor, but it is not a sufficient factor to exclude
an area of concé?n in 99 percent of the cases. And
the last thing I waﬁt to say is that in regard to the
incremental pointrthat'Your Honor made.

' I read that case and, ves, it does deal
with a change in the license of an already existing
facility, and it comes back to the point that I made,
and that Your Honor raised in questioning me, that it

is one thing to talk about incremental harm from a
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facility that has already gone through";a licensing
proceeding.

It is nothing thing to talk about abstract

regulations and "say' that there has to be some

incremental harm, espe‘qially when there is not a
single word from the Commission that says that. Thank
you..

(Whereupon, at 7:47 p.m.; the oral
arguments were fecessed and resumed at 7:49 p.m.)

CHAIRMAN FARRAR: I will allow 60 minutes
for argument by the pafties on the mbtion to stay. We
will keep to the times and I think I asked once for at
least a 'general’statement of when these shipments are
coming in, and so we w:Lll sﬁart off with that, a brief
statement from you, and then, Mr. Curran; yoﬁ can
argue the stay motion. So let’s do a 5 minute break.

(Whereupon, the oral 'argume'nts ‘were
recessed at 7:49 and resumed at 7:55 é.m.)

CHAIRMAN 7FARRA7R: We have allowed 60
minutes f.or this pbrtion of the argument. For the
benefit of the audience the next part of the argument
on the motion for stay, the rclassic standards are that
whoever is asking fbr é stay»has to show a likelihood
of success on the 'merits,r"meajning',that in this case

that they would uitimately win at the hearing.
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Second, that there is irreparable injury

to them if they don’t'getra stay. ‘Third, you discuss

‘the injury to the company if a stay were granted; and,

fourth, you consirderv thg pnblic interests, which is
not what yourbthre public think, but is there an
overriding public ,polich interest that rwould be
served.

So that is _t;o ‘help you understand the
argument that you will Vl‘irear for the next 60 minutes.
Mr. Thompson, you had preViously indicatedr that the
first shipment of séurce material in would not be
until the week of -- beginning Mnnday, Septémbér 22nd.

Can you £ill us in then on some more detail on the

'schedule without being so specific as to give away

information that we don’t want to talk about?

MR. THOMPSON: All ircan say is that at
this point is that I don't believe we ha#e received
notice as to a specific date. They will nntify the
NRC staff as soon as they récei#erthat notice, and we
will make sure that the Bnard ié notified.

As fari'asb I know, ther most specific
information I have is that it Will.not start out of
there until that week.

CHAIRMAN FARRAR: But”are’you bringing in
a million curieéﬁ in the first gweék, or are you
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bringing in 17,000'per'wéek? What ére we dealing
with?

MR. THOMPSON: I have no idea.

CHAIRMANVfARRAR:. Well, if Irdon‘t know
that, it makes it kind of hard to deal with a stay
motion if I don’t kﬁow Qhat we are trying ;o stay.

MR. THCMPSON: There wiil be one single
shipment, and it will be less than 1 m;l;ion curies.

CHAIRMANFARRAﬁ: Less thanra million?

MR. THOMPSON: Yes. |

AUDIENCE;‘wa much less?

CHAIRMA&V FARRAR: I will ask the
questions. I know the next question and I éon't need
the audience’s help. How much less, because it makesﬁ
a difference. 1If Wé ha§e,got 17,006,ithen ﬁhe injufy
to the petitionefs 15 1ess. If We;haVeva‘million --

MR. THOMPSON: A third of a million.

CHAIRMAN FARRAR: Okay. All right. Ms.
Curran, let’s gut Ypurrtime down to zsr@inutes, and we
will cut the others accb:dingly. In fact, if you can
do it faster, we Qould appreciate it.r |

MS. CURRAN: I willrtry. We believe that
the petitidner has satiéfied; all of the elements
required for a stay. The two most important of course

are the 1likelihood »of success on the merits and
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irreparable harm;

And I just want to -- I would like to just
emphasize what I think is the relevance of the case of
the State ofVOhib and Celebfasi véfsus the NRC,,as it
is a very similar casetoéurs. The petitioner was
the State of Ohio, who waﬁted an obportunity to have
the impact on emergénéy'plans that were being prepared
in the wake of Chernoble and an earthquake in Ohio.

And apparent1y ﬁhe NRcrhad not provided
that opportunity and the couft said that the affidavit
submitted by the State had listédvdeficiencies in the
emergency plan. The court fouﬁd that, yes, indeed,
this is the kind,of 1ikelihood,of success on the
merits that we are lqoking for,‘and we think we have
that here.

And I would also like to juét jump to the
irreparable harm standard for a'hinute, because CFC
gave a quote -- | "

CHAIRMAﬁ FARRAR&, What coﬁrt was that?

MS. CURRAN: That wa the Sixth Circuit.

CHAIRMAN FARRAR The Sii:th Circuit.

MS. CURRAN: Thé CFC gave a quote from a
Wisconsin Gés Company versus 'FERC, and I can’t
remember which circuit»it is in, but 758 Activity 669
on irreparable héim, saying that the movant must
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provide pfoof that the harjtﬁ has occurred in the past,
and is likely torogcuf agaiﬁ.

The rest of that sentence reads,; "or proof
indicating that the lr'rxarnir,is certain to occur in the
near future." .And ast I think the court ‘explained in
Celebrasi, the harm in fhis case is the risk.

We donft héye torprove that there will be
an accident. Wejﬁave'to prove that there will be an
increased immiﬁent risk, and I think that we have done
that here. So now I would 1like to ‘rtrtove to the
substance of what‘ﬁé'havevto say.

First, I think there are three issues that
stand out for us in t:e:.;msrof our likelihood of success
on the merits, ahd in which CFC has made j.mportant
concessions or failed,to address important issues, and
where the staff has also maderconrcessions.

The firstrrissue is security. We know that
the staff told the public in a meeting a couple of
weeks ago that the current situation'with respecf to
security at this fécility is not adeqﬁate, and that
the NRC needed to impose better measures.

There has been a discussion about that' 80
far a 1little earliér; and  I want to clarify my
understanding of this,' because I think it runs a

little deeper than what you think, Jﬁdge Farrar.
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I think what is going on hefe is that the
access control regﬁiaﬁions in Part 36 are not very
stringent, and it may be, and I don’t know, but it
certainly is possible that CFC needs theh, because
they are very limited in their scope.

They héverto do with alarming the doors,
and making sure that someone finds out that there is
someone is coming in. And I think that everyone would
agree after September 11th that just doesn’t do it -
anymore.

And ’i ;anlrﬁot privy to what has been
imposed by the NRC, but I would guess that whatever
measures there are probably envision a greater force
and more sophisticated situations. |

So that is in the nature of amehding the
license, and Irthink it is very notable that before

the license was iSSUed the NRC staff écknowledgéd that

- the license application was not sufficient to protect

against a 9/11 Qf,pbétf9/li threat.
They'ﬁevértheless granted the perﬁit, and
then therday after they granted the permit, they;sent
CFC a letter modifying CFC’s license to imposé new
requirements.
We think that is circumventing the public

participation requirements of the Atomic Energy Act.
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We think that we have a right to a hearing on whether
the security measufes fér this facility provide
adequate protection against a terrorist threat, and I
think that we have a likelihood of success on the
merits on that, a very strong likelihood.

CHAIRMAN,EARRAR: A likelihobd of success
in showing that'he,éompény has not measured up, or
there is likelihothhat you can show enough that you
ought to get a héariﬁg?_

MS. CURRAN: ‘Wéli,,certainly that we ought
to get a hearing. e 7

CHAIRMAN:FARRAR: In othér words, as I
understand it, theCommiSsion itself is setting the --
at least that is wﬁat they said in the decision, that
they were éoing to set the terrorism related
requirements themselﬁeé.

I assumé; that the staff tékes those
requirements seriously, and wouldrtherefofe enforce
them fairly rigordusif} and so given that, wh? should
we assuﬁe that you Wiii meet your burden of succeeding
on the merits, and thét these thihgs'that aré supposed
to be done aren’t beiné done.

And you can see where I am going here.
The first half ofrtonight's argument, yQur burden was

very light. You come in and you show that there is
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some germaneness, and this fits, and you kind of get
in.

Now the‘cbmpany says yéd’don't get in, but
the test is pretty -- there is a low threshold for you
to get an area of céncern admitted.VWit seems to me
reading the standards for a stay that now the burden
has shifted, aﬁd»thefe is a very high bﬁrden on you to
show that not only will you get in and get a hearing
on this, but you ér¢ g0ing to win tha; hearing.

Now, I know'that you are at é disadvantage
because you have not'éeen these plans'yet, but you are
almost asking me to ;ésume that this ié going to --
that the staff isﬁétreally going to»enforce this.

MS. CﬁRRAN: If you want to label this as
success on the merits by default, the staff and the
applicant have defaultéd their obligatiohs to handle
this matter in é liéensing context in whichrwe can
participate. AhdrI thinkAthat --

CHAIRMAN FARRAR: Well, yoﬁstill have an
opportunity to come in with an aréa of concern here, a
nd so I don’'t know how they have -- | |

MS. CURRAN: Okay. Well, let’s talk about
that, all right? The way the situation is right now,
this is being handled as an enforcement matter and

that is not at the same proceeding as this one.
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That’'s what I ambguess,irnvg, is that thisrr was done this
way. |
So ;he first #hing that we have to prevail
on then on the merits is --

CHAIRMAN FARRAR: Hold on. Is that right,

.~ Mr. Lewis?

MR. LEWIS: Yes. It is“anr enforcement
proceeding, yes. Iti,is an enforcement ordef.

MS. CURRAN So the first thing we have to
prevail on is réveréing that, and we can'rt go past
that for a little while. So I think that it is
appropriate to judge 'ithe likeliﬁood rof ”sruccess on
that. )

CHAIRMAN FARRAR: I,,don"t;'get it, Mr.
Lewis. Help me out here. Why is ,thi_s not -= I
understand that we aré not going to deal with setting
these .standards inf' these plans in a : licensing
proceeding: But:rAw'hy was this not part of the
licénsing basis for this faciiity that there be
complriance with whatever the' Commissionr séysr the plans
ought to be?

MR. LEWIS: I am prepared torargue that,
but I do want to point out to Your Honor that I think
what Ms. Curran ,isr réferring - ;to in terms of

probability of success on the merits is that she
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believes that she is going to win --

CHAIRMANV FARRAR: No, no, no, that is your
argument. I want to 'knov\} why this was not part of the
Iicensing basis.

MR. LEWVIVVS: _ Because the Commission ha‘s not
changed the licensing basis for this facility. The
Commission has articuiafed, and I Vdon'tr have the
papers in front of'mé to qguote to you, that until it
changes the regulatio‘nﬁsr, it is té.king interim steps
through orders, and thhos'erbrders --

CHAIRMANVFARRWAVVk:, This is the Commission
and not the staff? |

MR. LEWIS i‘he Commission, and the
Commission is thev‘v one that ‘i.é making the
detérminations categoiy by category ofi facilities, and
so stating, and then iorders are issued.

CHAIRMAN FARRAR: Okay. But if some -
citizen says, un-huh, I can’t 'challenge what the
Commission has done. The Commission has issuedr this
order, and this is going to be the Anti-Terrorism Plan
at this facility. Why can’t a’citizen come in and say
that is a great plan, but they are not following it?

MR. LEWIS: Well, they probably could say
that. |

CHAIRMAN FARRAR: But not in this
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proceeding?

MR.'LEﬁIS: Well, ydu know, I just don’t
think that this proceeding -- I had not anticipated
that this proceediné today on whether or not the étay
should be grantéd'wouldvget into that point, and I
have to tell you tﬁat.Ilém,not prepared to argue it.
It seems to me that the métionr--

CHAiRMAN FARRAR: Wait a minute. Of ali
the claims in this éége, Mr. Thompson héé done a good
job of representinghisvclient and saying those things
are not going to happen. We have this elegant design
of our facility, and those things you might have
worried about with a different irradiatéx'aren't going
to happen.

But it seems that anti—terrorism concerns
are not something that the design of the reactor takes
care of, or I'mrsorry, ﬁhe design'of the irradiator.

MR, LEWISQ The position that we have
taken is that we are asking the Board to rule on the
basis of what is sét'forth in.our affidavit, and is
reflected in our response to the motion for a stay,
which is that the current fegulations require certain
things related toracceSS control. VThey are basically

in Part 20.
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And that' is what we are asking the Board
to rule ﬁpbn: in thi‘s proceeding. Nov}, we are not
blind at all tot her relevance of the order, and that
is why we made a Board notification. I am going to
stop right there andf see what exactly it is that you
are asking me to commént Von. 7

CHAIRMAN FARRAR: Go ahead, Ms. Curran.

MS. CURRAN:V,’ I would like to say one more
thing about that; topic and move on. There is an
overall statutdfy | standa.fd, and I can’'t remember
exactly what it is for byproduct facilities. They are
all fairly similar.

But thet‘ NRC' has an obligétion not to
license a facility uniess it finds that it can provide
protection of the public healthr and safety, and
protect the common défénse and security.

We have got a case here where béfore
licensing this fécilq’.ty, the NRC said that it is not
a good enough license application, and gave it a
permit anyway.

If we are'-going to put ou:;' blinders on and
look at this application as it relateé to the current
terrorist ﬁhreat todray,: we are going to prevail on the
merits. There i”sb no doubt about it.

And there 1s some finagling of the
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‘procedures going'on here;that I would like to get to

and strai{:fhten out, because thi's"is not the only case
whefe it is happening. This isrno't the oniy case
where the NRC says an applicant has worked together to
remove securitywiésues fiomrthe licensing hearing.
It Zirs ,happenin'g in the LTA proceeding for
Metag (phonetic) and Mcéuire, in whichrrthe applicant
says we are going tro.rpjut in our revised security plan
on the side, ev:erli'i;trl'ibugh wé are going to be handling
plutonium. o
CHAIRMAN;FARRAR: You are not going to
cite the PrivateFuJel Storage case in Salt Lake?
MS. CﬂRRAﬁ:V I know that it was happening
there, but we cou*lrd:mreht';ibn another oner. |
CHAIRMANiFARRAR: Well, there we through
out a State contention because they said their
security plan was nortr:i adequate, and we léaid there is
not going to be any spent fuei there for a year-and-a-
half.

MS. CURRAN: Well, that is a little bit

rdifferent issue, I think.

CHAIRMAN FARRAR: Yes.

MS. CURRAN: In the Moux case, for

‘example, and which involves handling plutonium, the

staff said originally that we are 'going' to judge the
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application againstrthe revised design basis threat,
whi;h has come out in the last year.

And then a couple of weeks ago, they made
an announceménﬁ in an oral argument that we are not
gbing to judge;'it é.gainst a revised design basis
threat. We are going to jﬁdge it against the previous
outdated regulaﬁion 73.1, and then later on we are
going to issue én order modifying their license.

So that -is a practice thatris going on
throughout the agenéy, and it is not just in this
case.

CHAIRMAN-?ARRAR: Oral argument in front
of whom? o

MS. CURRAN:_This was in front of Judge
Moore on August Sth. Okay. I would like to move on.
Another issue is'the issue of a cast droppea accident.
I think that it is important to note thére is no cast
dropped accident'analy§is in the application. None
has been done by the Nﬁc staff.

There is or apparentiy 'there was én
analysis of a bell drop. A bell weighs about 4,000
pounds and a cas;rweighs 12,000 pounds, and another
difference is that the bell drop accident that was
looked at involved where the plenum was in the pool,
and we saw this,todéy.
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The sburce_is in the plenum in the pool,
and the bell drops. We are talkihg about a different

accident here, where the plenum is empty and it is out

of the poeol. And on one sidé of the pool is the .

source, which is in -- I'think they call it being in
a table.

Now, the cast can move over that source,
and the person,who led the tour said that she would
never let it go'ﬁheré. But there is no physical
impediment to the éést going there; There is no
analysis of the poteﬁtialkthat that cast could drop on
to the source. 7

'CHAIﬁMAﬁ FARRAR: And you are saying that
these should be just like reactor cases, where you
analyze all the'bossibleraccidents?

MS.' CURRAN:- | Well, Qe analyze some
credible events,rrigﬁt? ‘You don'txanalyze everything
that could happén.',But certainly the did ¢1aim that
they analyzed é'heil d:oppiné, and they analyzed,
well, what if oné,‘of cables failed and the bell
dropped. 7 ;

VCHAIRMAN'EARRAR: Okay. In reactor cases,
you analyze thingsr Qith. a certain. probability of
happening, and'@eréotrihto that in the BFS case that
you analyze things,;and you don’t worry quite so much
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about things; because thgrrisk is lower with a spent
fuel facility £han with a reactor.

| And woﬁidn’t;it be infinitely lower here
than with a spent fuelrfacility?

MS. CURRAN; You know, I wish that Dr.
Resnikoff wefe hére. He ﬁéppens to be in Florida on
a family emergéncy and he would have beén here if he
could have, bu@; iirthihkb it certainly appeared
significant to me;thatrthé staff/relied on a bell drop
analysis that they ,aid; and a bellr weighs 4,000
pounds. - :

Why they didn’t do an analysis of a case
that weighs 12,6067pounds and it could actually fall
on the source, because an empty cast might be carried
over the sourcé, aria -to me it seems 1like a very
significantrquestioh;rr o

And also,{I don’'t know rif the single
failure criterion applies, but I think it does. It
may apply to the crahes that handle casts, and so they
still need to do an analysis for»that.

CHAiRMAN:FARRAR: i thiﬁk you said you had
three key pointsron pfébability 6f success on the
merits? VAV

MS. CURRAN: Yes. Okayir

CHAIRMAN’FARRAR: You héve given us two of
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them.
MS. CURRAN: All right. The other one is

the loss of electricity accident. We strongly

'disagree with Mr. Thompson that the heat up of the

source is not an issue, and I wantr‘to point to
paragraph 28 of Mr. Stein’s declaration, where he
says there is no overheating of the sources under any
circumstance.

And I believe that CFC claims to rely on
the analysis that théy,did to support that. In fact,
the calculation thatCFC did was based on 17,000
curies in 6,300 gélldns'ofrwater. That doesrhof even
pertain to the sitﬁation here.

The situation here involves a million
curies and air,,aﬁd there is not an analysis of that.
Dr. Resnikoff set out a --

CHAIRMAN FARRAR: Saywthat again? You
just said a milliénrcuries in air? |

| MS. CURRAN: Right. If there is a loss of
electricity, the source is inside the plant in air,
and it is not inrﬁéter.

CHAIRMAN'FARRAR: Right.

MS. CURRAN: And there is a question as to
howl long if théréis no air dirculating there, how
long it would take to begin to degrade.
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CHAIRMAN FARRAR : Degrade meahing?

MS. CURRAN: To eat up, I believe, and I
believe that this is addressed in Dr. Renikoff'’s
declaration.

CHAIRMAN FARRAR: Okay. Well, we will --

MS. CURRAN: ’And if you would like for me
to provide you wifh’a citation of where this analysis
is by CFC of a source in water, the 17,000 curies in
water, I would begladto:érovide that. I spoke to
him in Florida and he did not have it with him, and he
couldn’t give me élpage."'

CHAIRMAN FARRAR: But it is sémewhere in
the record of théir appiication?

MS. CURRAN: Yes.

CHAIRMAN FARRAR: Yes, why don'ﬁ you send
us that by Friday night if you could.

MS. CURRAN;'VBy Friday night?

CHAIRMAN FARRAR: Yes.

MS. CURRAN:  Okay.

CHAIRMANiFARRAR: Just the citation.

MS. CURRAN: Okay.

CHAIRMAN FARRAR: So these are your three

MS. CURRAN: Well, there were three things
-- sercukrity, accidents, and the finél,thing is lack of
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emergency procedures.

CFC concedes 'fhat':they do not have
emergency procedures. There is two paragraphs in
which they say we do not have specifié emergency
procedures.

CHAIRMAN FARRAR:  AhdAthey say it where?
Find it and tell me on'febuttal.

MS. CURRAN: Okay.

CHAIRMAN FARRAR: ~ Let's do the other
factors. You said ftheA'irreparable injury is
subjecting youf'clien§s to thé risk;

MS.ifCURRAN:V Well, Vthéyr are related.
Taking into éccount'the potentialréecurity threat,
first of all.

CHAIRMANbFARRAR: I thought there were
cases that said you have to have sbmething more
substantive thanra'risk. It has to be something that
is going to happen té you. The highWay comes through
and it is goiﬁg'torbe there, ahdiit is gﬁing to be
noisier, and thef afé'going tortake your héuse'or
something.

MS. CUREAN:' Well, if you look at the
State of Ohio, it,séys that the harm ié the increased
risk, and I think that we have given you7severa1 very

concrete examples of an increased risk posed by this
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facility bécéuse it doesn’t have adeduate measures.
The anéiyées*have_nbt been done énd sécurity measures
have not been demoﬁétrated.

CHAIRMAN FARRAR: ~ Now, in the third
factor, you_will,cdncedé»if they make a case that
there will be some écénomic harm if the stay is
granted, and that;is:a factor we can consider?

MS. CURRAN: I think it is very limited,
the degree to which you consider it in general, and
the courts do not favor cdnsidering economic harm. I
believe CFC cited é éase saying that the NRC does
consider it; but I think that youkshould also take
into account that it is generally diéfavored, because
it is something'that.canrbe‘cured. |

CHAIEMA& FARRAR: Well, cured by them
suing your cliehté ,fér getting a stayr that was
undeserved? 1 meén, suppose you get a stay, and then
you lose on the merits, and they said,vwdw, we lost
four months. We'héarto'pay some'fqrféitures because
we couldn’t meet ourobligations, and then we lost
business.

That is remediable only ifrthey turn around and sue
your clients for,soﬁé kindrof damagés.

MS. CﬁRRAN: Well, that was not the kind
of remediation tﬁétllrhad in mind.
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CHAIRMAN FARRAR: I didn’t think so.

MS.'CU?RAﬁ; But the idea is that you can

‘recoup economic losses, but if you die, or if you get

sick, you can‘t fix that.
CHAIRMAN'FARRAR: Okay. All right. And
public interest, there is no public -- well, I am not

talking about these good people and their interests,

‘the public interest in the case. There is no public

interest factor oné~way or another.

In ofher wo:ds, we don’t have a plague of
bad food that théFobdénd Drug Administration is
saying we have got to get these irradiators up and
running asAfar,as we can.

MS; CURRAN: No, i certainly don’t.

CHAiRMAleﬁRRAR: There is a citizen's
interest. They don’f,want this for,the feasons that
have been statéd; _fhere is the c§mpany's interest in
having it, butﬁhe;eis no overriding public policy-
interest one way_brthe other 6n this is ﬁhéfe?

MS. CURRAN: Well, if yourlorok at the
cases involving NRCvstay cases when they go up to the
courts, I think they tend torsay'that the public
interest is really the safety, WhiCh is protected by
the Atomic Energy,Aég.rrThey are one and the same.

CHAIRMAN FARRAR: éut if YOu are right
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that you have a probability of success'onrthe merits,
that subsumes -- | |

MS. CURRAN: They kind of blend together.

CHAIRMAN FARRAR: rRight. But there is no
outside public policy that we are worried about?

MS. CURRAN: We have notkraisedrthat.

CHAIRMAN FARRAR: Okay. Ms. Curran, I
will give you a fewminutes for rebuttal. Mr. Lewis.
Is Ms. Curran rightrthat these accidents have nét been
analyzed?

MR. LEWIS: I don’t think that that is
correct. I'thinkﬂtbat the adminiétrative'controls
have been reliéd upon, and I think that accident
scenarios have been analyzed as the outlook had
considered to be apprﬁpriate.

_ CHAIRMAN fARRAR: Now we don't‘haver—-

MR. LEWIS: Well, outlook, that is not a
good word. That is not the’wofd I even mean. There
are accident considerationé, and there are emergency
procedures.

CHAIRMANFFARRAR: Where would we find in
the record that thefe.are analyses? In other words,
over the last few months, you and the applicént have
had a lot of interchéﬁgerof doéuhents and information

requests.
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would not necessarily_héve it in front of us at this
stage any of»the countless analyses you’br they did
would we? | N

MR. LEWIS: iWell, can I havé uhtil Friday,
just as Ms. Cgrréﬁrdid; to give you those exactly,
because I could spend my time trying to find them
right now. |

The éoiﬁtrébout security isré point that
I want to emphési@é, that é lot turns upon the fact
that there has been a lot of argument here based upon
a public meeting, where’we can see such ana such, and

such and such, which I was there and I don’t think we

did. So to the bestjof my recollection --

CHAIRMAN fARRAR: I don’t care what you
said at a public meeting. I want to know about the
merits of this caéé and whéther it is in front of me.

MR. LEWIS: And that’s right. And even if
we said it, the herits are addressed in Mr.
Kinnerman’s affidavit, which is a matter of record.

CHAIﬁMAN FARRAR: But that is subject to
challenge. B o

MR. LEWIS: Of coursé it is subject to
challenge. but we havé addfessed it. And whatvwe have

said is that the security requirements are X, and they
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are met.

CHAIRMAN'FARRAR: And you are going to
check that they are met béfore any shipments come? I
know that some when you are an applicant that you
don’t have a sechity c}aim, because there is nothing
happening.

If you have arlicense and they are telling
me that they may bring iﬁ whatever they said they
would bring in ﬁext:weék, or the week after next.

MR. LEWIS; We reqﬁired in the licensing
that we get 5 dayéradvanced notiCeﬁi

CHAIRMAN FARRAR: No, ﬁb}:at one point it
looked like they wereh(t going to have to comply with
the securityrplan until December; and counsel for the.
petitioners said Wait a minute. If ;hey are going to
have stuff on site'in Septembéf’how can they not
comply with the sécurity plan untiirDecember, and now
the company sa:i'.rcif we will comply by next week or
whenever. -

MR. LEWIS: I'm sorry,:Your Honor. I
misunderstood your question. I:thought that you were
talking about rco$pliance with the | existing
regulations, buf hoW I'understand thét you are talking
about compliance;'

There will be NRC inspection of compliance
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with ﬁhé'compensatory'measures in the order. I cannot
represent to ybu'right now exacély what the date of
that inspection.'ﬁill be. But there will be an
inspection of it.

CHAIRMAN,FARRAR: Don’'t give me the date,
but tell me whether it is before or after they start
bringing stuff iﬁ.; |

MR. 'LEWiS: I mean, i don't know the
answer.

CHAIRMAN FARRAR: Wéll{ I have a stay
motion in front of'me.

MR. LEWIS: Well, I will go back to my
Friday request. ‘I mean, on things that I don’t ﬁave
the answer, I‘wi11 -F7

CHAIRMAN FARRAR: I understand that you
don’'t have the answer, bﬁt --

MR. LEWIS: Are you granting me that time?

CHAIRMAN FARRAR: Yes.

MR. LEWIS: Thank you. Let me go back to
my notes. I left my notes over here. |

CHAIRMAN FARRAR: I guess while you are
walking away I will ask you this question. I don't
understand what is goiﬁg on here. I went on vacation
a couple of weeks ago, and I knew that this case was

hot, and so I issued an order saying nothing happens
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in this case while I am on vacation unless you give us

24 hours notice so I can get my colleagues to help me

 deal with it while I am away.

And all of a sudden the staff announces
without tellingrme that‘they'are going to issue a
license the:next,day;' Does anyone here read our
orders and kﬁowrwhat‘is gding on? |

MR. LEWIS: Well, that was the one that
was addressed inrthe --

CHAIEMAN_FARRAR: No, the staff was going
to issue the license,andthey told the peopleVWe are
issuing the licensértbmorrow, in blatant disregard of
our order saying ﬁdbody doés anything withoﬁt giving
us 24 hours notice. |

And I found out about that by -- well, I
don‘t know.howri fbund.éut about it. |

MR. SUGARMAN | There was arconfefence call
and I asked the éﬁééfion.

CHAIRMAN FARRAR: Right. Right.

MR. LEWiSi There was a éonference call
and we said thatfthé license was going to bérissued --

MR. SUGARMAN: That is accurate.

MR. LEWIQ: Lét,me finish. It was issued
the nexf déy.

MR. SUGARMAN: Because His Honor told you

- NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

250
to. |
_ CHAIRMAN"'FARRAR: okay. In the meanwhile,'
now I haver a stay ﬁbtibn'ih front of me, aﬁa the
staff isn’'t saying, wow, we haVé:a stay motion here-
and the company,is sﬁéftihg td'brihg in stuff, and we
had better get 'thatijsécurity plan in place and
inspected. | |

MR. LEWIS: 'VYour Honor, we have not
accepted the argument, which is simply an argument, by
the petitioners ﬁhat in{orderrfor these sources to be
brought in safely ﬁhat or&er has to bé,in compliance.

In fact;_the order allowed this licensee
until December 3rd, and all Other licensees, until
December 3rd of 2003; to meet the requirement. No@
that was a consideréd decision byrthe Commission.

I would éuggest to yéﬁ.that that meant
that they were wiiling to allow an implementation
period.

CHAIRMAN RARRAR:' ';So if you were Van
existing licensee doing business, you are cémplying
now with a previous Commission order, and the
Commission said here is a new o:der; all of you, even
though those of ydu who now have material on site have
a certain period to'comply with it?

MR. LEWIS: Correct.
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CHAIRMAN FARRAR: So you are arguing that
we should Say"even thoughr'tﬁeée people are just
starting out, they gét the same implementation period
that the Commission gave everybody else, and that is
the answer to my quéstion'a moment ago thaﬁ I didn't
understand? |

MR. LEWiS: That is the answer to your
question.

CHAIRMAN;FARRAR: But th§y have come back
and said we will be in compliahce?'

MR.VSﬁGARMAN: Your Honor, at this point,
we don’t know whaﬁfthéy are goingrto 5e in compliance
with. N

CHAIRMAN FARRAR: Well, in any --

MR.rLEﬁISE Vi'believe I aﬁ the one Qho has
the podium. |

CHAIRMAN'FARRAR: Yes,ithat’s correct.
But now Mr. Sugarmah reminds me --

VMR. THOMPSON: We afe jﬁmpiﬁg all around
and this is getting oﬁt of hand.

CHAIRMAN FARRAR: Well, thét is Eecause I
am runniné it the way that I want to in:order,to get
the most information that I can, rather than the
classic oral argument where you listen to one side,

and then you have -a question and you have to wait a
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half-an-hour to ask the other Side. So I will run

things if that is all ‘right_: with you.

MR. THOMPSON: Yes, sir.

CHAIRMAN FARRAR: Itseemsto me that if
the company can say that we are not going‘to take the
two months to get this donerthatfthe Commission has
allowed us t0<do‘in these.doéuments that Mr. Sugarman
has not seen, and that the staff can get over there
and sée if in fact,théﬁrthey have abﬁe it.

MR.ﬁEWIS; And we may very well be able
to do all of that.'i |

CHAIRMAN' FARRAR: Weli, I have a stay
motion, and I can’t take what we,ﬁéy very well do.

MR. LEWIS: And I can’t make statéments to
you that I cahnpﬁ éﬁaté with cohfidence; I'm sorry,
Your Honor, butthatié“all I can dé,:and I will give
it to you as promptlf"aérl Can. |

CHATRMAN FARRAR: o;«.ayg Go ahead.

MR.rLﬁWIS: Thank,you,r’Theré are two
other points that were emphasizéd, and I believe they
were the cast,dfqp aﬁd the heat'up'of'the water. As
to the heat up §f the'water, the staff has addressed
this to some extéﬁt'in the affidavit of Mr. Kinnerman.

VWé would,hot take the position that there
is not going to'beréome heat uprbwaater, and when I
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say some,'the reason éhat I am emphasizing that so
much is'tﬁét we are not to the_best of my knowledge
talkiné about anything approaching a spent fuel rod
which has to'qool for 5 years in a spent fuel pool
before itris' considered for moving to a dry cast
storage. | |

We}aré.ﬁélking about a’dobaltrsource that
because it is so intense in terms ofrthe'radioactivity
that it gives off does have some residual heat
associated with it.

But we are noﬁ in the mode of considering
a motion for a stay. So the question becomes has the
petitioner providéd:information that shows that there
is a substantial likelihood that that water is going
to heat up in such ardegree that there is irreparable
harm during this periodkof tiﬁe.,»,

CHAIRMAN FARRAR: Hold on one second.

(Brief Pause.)

CHAIRMAN'FARRAR: Mr. Lewis, what do you
think about the petitioner’s allegation that if these
analyses have ndt been done, and if plans have not
been implemented, that the risk alone is sufficient
irreparable injury?‘rNot proof that something dreadful
will happen, but the risk.

MR. LEWIS: No, I do not agree. I think
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that --

CHAIRMAN FARRAR: Did they misread that

State of Ohio case?

MR. LEWIS: I anlnof,going to specifically
address that case, but I'am going to say that in this
area I think, ‘as opposed to germaneness, the
probability of any pafticular thing occurring becomes
central. |

I meanL,Irjust don’t think that you can
dismiss it invfhe area of a moﬁidn for a stay, and
with respect to héat ﬁp; the technical analysis that
is given in our affidavit indicates that we are
talking about months, and perhaps'yeéfs, that you can
go without a source of electric poWér;,and the heat up
can be readily addresééd. 7

CHAIRMANV FARRAR: | So they  don’t need
diesel generators? |

MR. LEWIS: No. No, theyrneed a garden
hose. The cast drop'éﬁalysié;?ﬁhe information that we
have been providéd on this -- and once again I think
that this is in Mr. Kinnerman’s affidavit,rbut the
record will showrif it is there or not. I don’t have
that right in front of me -- is that the analyses that
were done by therliceﬁéée were‘driveﬁ by the operating
procedures they were gding to use.
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And the operating proéedures that they
were going to use per event, the cast, with the
replacement sourcesnin it or new sources in it, from
moving ovér the éources, and that Was discussed in
today’s site visit.

Coﬁldrsomething happen that resulted in
that not being met? Yes. Does it rise to the level
of believing thét there is irreparable harm associated
with that event? 'I;think not. |

In order for that to have to happen, I
think that theré‘WOuld,ﬁave to either be a serious
mechanical background, ﬁhich could happen, or the
operators, whom Qe met today, would have to somehow
not properly stop the cast motion where it was
supposed to.

CHAIRMANVFARRAR: Let's jump\to the third
factor. Do we cbnéider in balancing this economic
harm to the company?

MR, LEWIS: Yés. And I believe they have
stated in documents 6n thé redord, but once again the
record will stand on those points.

CHAIRMAN FARRAR: And is there a public
interest factor different.from the factors that we
have talked about so far?

MR. LEWIS: Not much. We basically
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analyzed the'publiC'iﬁterest factor with tﬁe -;

CHAIRMAN FARRAR: Blit there is no separate
public policy implications that'W¢ are dealing with?

MR. LEWIS: The answer is that I will
agree with Ms. Curran’s statement that I think
basiéally the public policy issues, when you were
talking about NRcrréctioﬁs, are drivén By the
protection ofrpublic;heal;h and safety. |

CHAiRMAﬁ'FAQRAR: But we don’t need this
irradiator to séve'the'NaEion fromvfoulrfood?

MR.,LEWIS:V Well, I don’t know whether we
need that or not. Thatvmay or may not be so.

CHAIRMAN:FARRAR} That is enough of an
answer. |

MR. LEWIS¢' And I was going to get into
other things, but I think we are totally beydﬁd the
NRC's -- |

CHAIEMAN’EARRAR: Well, we'aré running out
of time. Mr. Thompéoh.

MR. THOMPSQN: I believe Your Honor hit it
on the head when you éay that there may be a lower
threshold or a very low threshold, and I think that
there ié a threshcld,ﬂand I am sort of not getting the
feeling that you think there is a threshold.

But there,éertainly is a difference here.
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The burden ofrpéféuaéion is on them, and it is a merit
space batEér, and sé making vague claims about 25 ton
casts that wouldn't.fit'theré anyway, and that there
aren’t any of, and ;hgt it is not a 12,000 pound cast,
all this stuff doesn’t cut it.

You aré_ going to have to show the
likelihood of winning on the merits; and now you have
got to at leas;show why you are not satisfying the
licensing requireménts in the constfuction of this.
facility.

For :example, one ofr'the licensing
requiremeﬁts is the péol, and the pool has to have a
liner, a metal liner,'rand other design features.
Well, this pool haé.got a metal liner, 6 inches of
concrete and anothefimetal liner; 3 feet of concrete
around that. |

CHAIRMA& EARRAR; How is heat removed from -
the facility durihg,hormal operation?

MR. THOMPSON: Thee is not any heat
generated. You just.fiiling the pool. There is not
any significant amount of heat generated by this type
of source. It is undérfwater, and if the source -- if
you ran out of water‘o:'something, that might be a
problem |

CHAIRMAN FARRAR:  So there 4is no
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eiectricity needed £¢ remove the heat?

MR.>THOM‘PSON: No, and in fact, arlthough
we did not addreéé ihat, they wefe reporting from Dr.
Resnikoff’é affidavit,” and Mr.  Stein‘s affidavit
addresses that,issﬁe aﬁd that was attached to our
brief. |

CHAIRMAN FARRAR: Before I férget, let’'s
turn quickly to thé last two factors. You are not
arguing that theréf~is any-,public7 interest --
overriding public;interégt factor?

MR.VTHCMPSGN: No, I would not say there
is an overriding pubiic'interest. I would say that
there appears td,bera p6licy thatrthe Department of
Agriculture is very;muchvin favor of food irradiation
to help protectrghe pﬁb1ic against E-coli and other
things. | |

Peopier¢aﬁrhaﬁe a choice between whether
they want to buy food that has been irradiated or not,
and so I am not gding to dwell on that. I do believe
that we have set féfth that there will be economic
harm.

CHAIRMAN FARRAR: Well, the economic harm
I found was a little vague. You said that because you
didn’t, there are'dniy a couple of suppliers who made

these sources.
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VMR. THOMPSON:. Right.

CHAIRMAN FARRAR: Because you could not
take them when ryc;u wanted to, ﬁhey sold them to
somebody else.

MR. VTVHOMPSON: Right.

CHAIRMAN:FARRAR: But itrwas ﬁnclear to me

from the next sent;ehée' whether you were going to have

- to wait a week to get some new ones or weeks, or 6

months.

MR. THQMPSQN:V We will not get our full
supply -- my'understanding is thaﬁ a fﬁil supply would
not be forthcomingfof perhaps between 4 and 6 months.
It could be that,lohg; |

And okaOurse that impaéts what you can do
in the irradiator when you are operating. Now,VI
think the test on irteparable harm -- and actually I
was going to add oiji as Ms. Curran did that the
Wisconsin Gas Sténdard, you havé Qot to show that it
has happened befbrerand it is likeiy to happen again,
or that it is certain to happen in the near future.

I mean, this is a whole another standard
of proof, and just questions about -- for example,
cast drops, Your Honor. Cast drops. There are under
water irradiators where casts have been loaded

regularly using similar procedures and if there had
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- have beén all kinds of analyses. These are regularly

done.

Aﬁa by the way also I would mention that
with respect to casts loading into that pool, it is
not done from a computer console. The opérator has
those controls right on the voice mechanism, and he is
standing -- he orVSheris standing right by the pool.

CHAIRMAN FARRAR: Let me ask you this,.
No, go ahead.

MR. THOMPSON: I am just saying that it is
-- you know, now the time has come to show where we
fail on the regulatory requirements, and that there
really is a likelihdod of winning tﬁis on the merits.

And if the regulations say that we satisfy
the requirements,'and you find that we do, or it is
found that we may need to change something and that
license is conditioned on that, then we win, and they
don’'t win, and we get the license.r

CHAIRMAN fARRAR: Let me ask you a couple
of questions. For purposes of our rulihg on the stay
motion, we should g0'aheéd -- it does not hurt you if
we go ahead and assuﬁe they have standing and that
some of their areas of concern are germane because

that does not get them where they need to get.
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So if Vwé assume that, they have the
heavier bﬁrdén of saying andﬁwé are going to win on
some of those. . |

 MR. THOMPSON: Yes.

CHAIRMAN FARRAR: Second, if the stay
motion is denied,'you and your client understand that
anythihg you do‘iéaﬁ‘your own riék?: Thatris, if we
were to deny the staykMOtion, andiyou bring in the
source and you stért operating it énd‘irradiating
things, and 6 mopthsrdbwnrthe road we have our hearing
and say that therpetitioners win, you understand that
stuff comes out? |

MR. THbM§SON:7 of course.

éHAIRMAN FARRAR: Meaning that you don’t
gain any credit by coﬁing in now in thé'ébsence of the
stay and saying;kbh,'geé;rcan't make a stay, and get
out, because you leﬁ us bring it in. That is all at
your own risk; am i correct?

MR. THOMPSON: Yes. But if we are filing
a license appliéation and following therfules and
convincing thé:stéff;fthen 36.13 says if we satisfy
these requirements; we geﬁ a license.

CHAiRMAN FARRAR; Right, but we can stay
the 'effectivenessr of it,‘ or --v‘and we have two

choices. We can stay the effectiveness of it.
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MR.. THOMPSON: Yes.

CHAIRMAN FARRAR: We could stay the
effectiveness of itrﬁending the outcome of our entire
proceeding. We ceule stay the,effectiVeness of it
temporarily until thei bring in their evidence.

Orkwe cenﬂthen let you move to dissolve
the stay if you felt that that evidence was ﬁot
substantial, or we could deﬁy the'stef, and you go
ahead, but then -- | |

MR. THOMPSON: Yes, I understand that, but
it seems to me:that it is tremendeﬁely prejudicial to
a licensee to tempofafily stay it without a strong
showing that they are going to winren the merits, and
that it is goinjrtO'happen, and there,ie a strong
likelihood -- itihas happened before aﬁd it is going
to happen againirr | |

'And again we would point to the fact that
there is nothingrinP;he record from them or anybody,
the NRC staff or anYEOdy, pointing to a whole lot of
accidents involving;eeees and uhderwater irradiators,
and overheating;eand electricity out, et cetere, et
cetera. |

So as far as I am concerned, it would be
a grave injustice;:aﬁafwe wouldiberin keeping with the
law of stays te grent.a temporary stay unless they
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reallyrhavé satisfiea this burden.

And baséd on what he has offered, a lot of
genefalized and éoncluéionary statémenﬁs, I don’t see
how they possibly could satisfy'eitherrqf the burdens,
the first two.

CHAIRMAN FARRAR% What do we do with the
stay motion ifione of the feasons -- and assuming that
they have not met their burden, and bﬁe of the reasons
that they have not met their burden is they have not
had documents oh'time?

MR. THOMPSON: Well, firrs,t of all, I don’t
know what documeﬁ;sl,We are télking ~about. The
Commission has made a decision to apply this not just
to this irradiatpr, but to all ir:adiétors, and the
Commission says right in there in these materials what
do we do with ﬁé& abélications.

When;hey become a licenseg,'we issue new
safeguard orders, and they said they must think there
is adequate p?dtectioh of public health and safety to
allow them this time until December 3rd to comply,
whether you arernéw or old. |

And és we said, we will comply;byrFriday,
and we welcomerthe'NRC'td come by on Saturday and take
a look. And ifrﬁe'are deficient somewhere, then we

will fix it, and we will fix it before they bring the
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stuff in.

CHAIRMAN FARRAR: Okay. Thank you, Mr;
Thompson. Ms. Cﬁrrén} I will give you about 2 or 3
minutes;

MS. CURﬁANQV Okay. I will be quick. First
of all, I think Mr{ Thompson was making fﬁn of us for
asserting about'he 25 tohlcast. Thévreason why we
said 25 tons is bééaﬁgé the applicationrsays nothing
about specificationsvfor the cast. |

What kind of cast is gcing to be allowed
in here, nothing, énd SO Dr. Resnikoff; bésed on his
expertise, saidr 25  E6ns. It déesn;t Vméke much
difference. The:e ié $ti1l nothing in the application
that says this cast»islimited to,lZ,OdO pounds, and
there is no analyéi$ §f»thé 12,000 pouhd cast either.

Okay  Ifthink that by iféelf the security
threat here conStifutes “irreparable harm without
question. -

CHAIRMAN FARRAR: But as I now understand
it, I have got Var : ér'oblerm accepting yoﬁr argument
because thererismap?afently a Commiésion order that
says here is how we ére,going to do it, and you know
after September 11thtthere was a big issue about what
we,bring into licensing hearings, and the Commission
said we will héndie this ourselves.
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ThisrriS‘ not ‘a subject for individual
proceedings, and for everyone to try,td be dreaming up
what the terioﬁists will do, andrso the Commission
says that they wilirdo it.

Now, what I am told, if it is true, is
that they said here is what we will do.’ Existing
licensees and new ones have until December to get
their act in o:der,rin ﬁermé of these new proceedings.

MS; CURRAN:; Well, the guestion is thié
question of likelihood of success on the merits, and
we may not succeedron tﬁe merits until we get to the

Court of Appeals; We anticipate that. Then there is

the Question of irrepafable harm.

CHAIRMAN FARRAR: Right.

MS.'CUﬁRANi' You were at that facility,
and that facility is right on the turnpike. It is
very vulnerable and it is very open, and there was no
sign of activity:there to uégrade the old cyclone
fence around it. There was nothing. There was not
any kind of upgrade and that is irreparable harm to
us. We have no idea of --:

CHAIRMAN FARRAR: Irreparable ﬁarm being
the risk to your petitioners who live near there?

MS. CURRAN: My clients’ safety, and here

is another issue. Okay. We are all kind of assuming
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that theée cbr’npensatiofy " measures are - very
prescriptive. |

You know, thou s‘halt build "X" or "Y" and
very spec;ific.r rWeil, Whé.t' if it is that you must
protect agains; nxe “ threé.t; and then there is a
qguestion of, weli,rv did they dvo'y,vha:.t they needed to do
to protect against' V“}V("N ‘tlﬁreat;. |

You know, there is no way for us to
determine whethér web are being protected'or'that my
clients are beihg rpfo:tected in that event. |

CHAIRMAN FARRAR Ms. Curran, take about
30 seconds and wrapup |

MS. CURRAN: Okay. The -Stein affidavit,
paragraphs 23 and 2 8',, ‘concede a lack of emergency
procedures, and als’oA I found in Dr. Resnikoff’s
declaration thatr Fcroty_not”e 5 fives a citation to the
document, where CFC did the analysis of the 17,000
curies under wateﬁrr,]"vandrwhether there was a heat
upburst. o

| CHAIVRMAiNf FARRAR: All right.  Thank you.
Here is what we will do. VI will give everyone until
Friday to file Withrz; us and oppésing counsel any
answers to factual quéistionrsr that were asked tonight.

It wciulgir-ja:ir.kd our deliberations if the

staff would see if Mr.’ Thompson'’s client does by
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Friday what he sé?s he'is going to do by Friday. 1

don’t know what -- and if he can’t do that, then that

puté'a different lighﬁ»on things.

The material is coming in beginning -- ther
weekAbeginning Mondéy,‘September 22nd, and I usua;lyr
don‘t make these kiﬁds:of prémises, but we ﬁill haﬁe
a ruling on the stay'mdtion by next Friday night. Not
2 days from now, but'Q:days from now.

Andv we wiil not have our ruling on
standing and gérmaneﬁeés that quickly because we will
focus on the stay'mépion._ I want to thank counsel for
their excellent présentations and their willingness to
handle things.

Andff,o’r',the erxt:raordinarirl? good work that
you have done ihrfiling ah awful lot of papers quickly
the last 2 weeksi'Ai thankrthe audienée'for their
coming up the;’rdad 20 miles to observe this
proceeding, and for their courtesies and decorum, and
we will have in 9'days a rulingron the stay motion.
Thank you. |

(Whereqpon, at 8:52 a.m., the oral

arguments were concluded.)
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