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UNITED STATES OF AMERICA,
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Thomas S. Moore, Chairman

Charles N. Kelber
Peter S. Lam

DOCKETED
USNRC

September 18, 2003 (2:46PM)

OFFICE OF SECRETARY
RULBMAAINGS AND

ADJUDICATIONS STAFF

In the Matter of )
L ~~~~~~~~~~)

DUKE COGEMA STONE & WEBSTER )

(Savannah River Mixed Oxide Fuel )
Fabrication Facility) )

. ~~~~~~~~~~~~~~~)

September 9, 2003

Docket No. 070-03098-ML

ASLBP No. 01-790-01-ML

DUKE COGEMA STONE & WEBSTER RESPONSE TO
DIANE CURRAN'S REQUEST FOR DETERMINATION OF

RELEASABILITY OF INFORMATION

By letter dated September 8,2003 Ms. Diane Curran, Counsel for Georgians

Against Nuclear Energy,has requested-that the Atomic Safety and Licensing Board

(Board) in the above-captioned proceeding determine whether certain statements by the

NRC Staff, paraphrased in Ms. Curran's letter, contain any proprietary information that

must be withheld from public release.1

By Order dated September 8, 2003, the Board has indicated that it is treating Ms.

Curran's letter as a motion, and has directed DCS and the NRC Staff to file responses

stating their positions on whether the identified material may be publicly released.3

Letter, Diane Curran to Thomas S. Moore "Request for determination of
releasability of information from closed hearing on MOX Facility Construction
Authorization Request, Docket No. 70-3098" (Sept. 8, 2003).

2 Order (Sept. 8, 2003).

I-WA12048631.1

ernpI4te= Ec o : 0 AiI SECY-0a



The two sentences provided by Ms. Curran in her September 8 letter which are

the subject of her request contain no DCS proprietary information. As a result, DCS is

not aware of any legal basis for withholding such information from public disclosure.

However, DCS does not agree that the second sentence of the passage which

Ms. Curran desires to release accurately characterizes the NRC Staff position in this

proceeding. In ruling on DCS's Motion for Summary Disposition on Contention 2, the

Board should keep in mind that the fact that the NRC Staff is properly using existing law

(as reflected in applicable NRC regulations) to assess the adequacy of DCS's pending

Construction Authorization Request does not suggest anything about the requirements

that may be imposed on DCS by Order, regulation or license condition in connection with

the license to possess and use radioactive material at the MOX Facility. NRC actions at

the operating BWX Technologies and Nuclear Fuel Services facilities, as well as the

Staffs July 28,2003 transmission of certain design basis related information to DCS,

strongly suggest that Ms. Curran's statement regarding the "licensing review for the

proposed MOX Facility" is too broad.

Dated: September 9, 2003

Respectfully submitted,

DU EM STONE & WEBSTER

Donald J. Silverman
Alex S. Polonsky
Majan Mashhadi
Morgan, Lewis & Bockius LLP
I 1 1 Pennsylvania Avenue, N.W.
Washington, DC 20004
Telephone: (202) 739-5502
Facsimile: (202) 739-3001
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CERTIFICATE OF SERVICE

I hereby certify that copies of "Duke Cogema Stone & Webster's Response to
Diane Curran's Request for Determination of Releasability of Information," dated
September 9, 2003 were served this day upon the persons listed below, by e-mail and first
class mail.

Secretary of the Commission*
U.S. Nuclear Regulatory Commission
Attn: Rulemakings and Adjudications Staff
One White Flint North
11555 Rockville Pike
Rockville, Maryland 20852-2738
(E-mail: HEARINGDOCKET(anrc.gov)

Administrative Judge Peter S. Lam
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Two White Flint North, Third Floor
11545 Rockville Pike
Rockville, Maryland 20852-2738
(E-mail: pslanrc.gov)

Administrative Judge
Thomas S. Moore, Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Two White Flint North, Third Floor
11545 Rockville Pike
Rockville, Maryland 20852-2738
(E-mail: tsm2Q )nrc.gov)

Administrative Judge Charles N. Kelber
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Two White Flint North, Third Floor
11545 Rockville Pike
Rockville, Maryland 20852-2738
(E-mail: cnk()nrc.gov)

Ms. Glenn Carroll
Georgians Against Nuclear Energy
139 Kings Highway
Decatur, Georgia 30030
(E-mail: atomrgirl(rmindsprin.com)

Dennis C. Dambly, Esq.
Office of the General Counsel
One White Flint North
11555 Rockville Pike
Rockville, Maryland 20852-2738
(E-mail: dcd~nrc.gov)

John T. Hull, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
One White Flint North
11555 Rockville Pike
Rockville, Maryland 20852-2738
(E-mail: ithftnrc.gov)

Office of Commission Appellate
Adjudication -

U.S. Nuclear Regulatory Commission
One White Flint North
11555 Rockville Pike
Rockville, Maryland 20852-2738
(E-mail: hrb(Lnrc.gov)
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Mitzi A. Young, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
One White Flint North
11555 Rockville Pike
Rockville, Maryland 20852-2738
(E-mail: mavynrc.gov)

Shelly D. Cole, Esq.
U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop: O-I5D21
Washington, D.C. 20555
(E-mail: sdc1I0nrc.gov)

Donald J. Moniak
Blue Ridge Environmental Defense League
P.O. Box 3487
Aiken, S.C. 29802
(E-mail: donmoniakiearthlink.net)

[* Original and 2 copies]

HarmofiXurran, 

Spielberg, & Eisenberg,

L.L.P.

Diane Curran, Esq.
Harmon, Curran, Spielberg, & Eisenberg,
L.L.P.
1726 M Street N.W., Suite 600
Washington, D.C. 20036
(E-mail: dcurran(aharmoncurran.com)

Louis Zeller
Blue Ridge Environmental Defense League
PO Box 88
Glendale Springs, N.C. 28629
(E-mail: BREDL@skybest.com)

Date
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