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UNITED STATES BANKRUPTCY COURT
NORTHERN DiSTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
In re: g
PACIFIC GAS AND ELECTRIC § CaseNo.01-30923
COMPANY, a California - T 05
-Corporation § ’
‘Debtor. . &
) . §

'Rel'ief Frbm Stav Cover Sheet

Instructions: Complete caption and Secnon A for all motions. Completc Section B for moblle homes, motor vehicles, and pcrsonal property. -
Complete Section C for real property. Utlhzc SectionCas nemsary 1If movnng party isnota secured crednor. briefly summanze the nature of -
the motion m Sect:on D. :

Gy

- (B)

©

» Dam Petition Filed: Apnl 19,2001 - 7 11 " _Chapter: -+ -

Pnor hearings on this obligation: - . : N/A
Dscnpnon o!' pcrsona! property collatcral (cg 1983 Ford ‘l't.ums)

‘ SecuredCteditor O orlessor O

Fair Market Value: 3 __ Sourceof value: )
Contract Balance S -~ Pre-Petition Default S
~ Monthly Payment: 3 No. of Months:
Insurance Advance: Y " " Post-Petition Default:
NoofMonths: -~~~

- Description of rea! property collateral (e g Single family residence; Oakland CA)..

Fmr Market value S Sourcc of v:lue If appraisal, date

Movmg Pmy (] poswon (ﬁrst trust deed second lhsmct, etc.)

. Approx.Bal: © - - -~ S_ ' - -Pre-Petition Default: _ §
As of (date): No. -of Months:
Monthly Payment: S - -Post-Petition Default:  §

" Notice of Default(date) -~ ______ - - 7 -‘Noof months: .

(D)

" of certain rights by PG&E.

Nonee of Trustee's Sale ~ Advances Senior Lines  §

-+ Specify name and status of other Ilcns and cncumbranees. if Imown (cg trus: deeds, tax liens, eic.)

Position ) o Amount ) 1 _ Monthly Paymmt Defaults

l. T;ust : R B : Z ,‘V _ s T <. s N e - s .

2" Trust Deed -8 -8 S
(o) §____ 3 5

Other pemnenz information: o - '

SMUD is s potential plaintiff in aix :cnon ngamst PG&E proposed o be fi Ied bcfore FERC, concemmg alleged wrongful termination

Dated September 4, 2003 : A : L
MR C Sgawre . »“rpﬂu.’”i'ad%

-Wendy K, Laubach
Print or Type Name -

~ Attomney for Sacramento Municipal Utility District

MOTION FOR RELIEF COVER SHEET
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Wendy K. Laubach

Diamond McCarthy Taylor leey Bryant & Lee, L.L.P.
909 Fannin, Suite 1500

Houston, Texas 77010

Telephone: (713) 333-5100

Facsnmle (713) 333-5195

Attomeys for Claxmant Sacramento Mumc1pal Utlhty District

UNITED ST ATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNLA
SAN FRANCISCO DIVISION
Inre: Case No. 01-30923
| MOTION AND NOTICE OF MOTION

OF SMUD FOR RELIEF FROM
AUTOMATIC STAY IN LITIGATION

PACIFIC GAS AND ELECTRIC
COMPANY, a Cahforma

Corporation
Date:  September 26, 2003

Time:- 10:30 A. M.
Place: 235 Pine Street, 22™ Floor,
- San Francisco, CA

Debtor.

0P O D O O COD DD OB 0D WO D DD

Judge: Honorable Dennis Montali

PLEASE TAKE NOTICE that on'the date and time set forth above, or as soon thereafter
as the matter inay be heard, Sacramento Municipal Utility District- (“SMUD”) will urge this
motion for an order for relief from the automatic stay in the above-captioned bankruptcy case in
order to proceed with an actio‘n‘to be filed before the Federal Energy Regulatory Commission
(“FERC”). SMUD’s motion will be made pursuant to 11 U.S.C. §362(d)(1); 28 US.C. §§
157(c)(1) and 1334 (c)(1), Federal Rules of Bankruptcy Procedure, Rule 4001, _and Local
Bankruptcy Rules, Rules 4001-1 and 9015-2(f), and on the grounds that cause exists for lifting the
automatic stay.

This motion is based on the accpmf:anying Memorandum of Points and Authorities,
Declaration of Harvey L. Reiter, the pleadings, records and files herein, and such eQ:idence, oral

and documentary, as may be produced at the hearing on this motion. The relief from -stay sought

MOTION AND NOTICE OF MOTION OF SMUD FOR RELIEF FROM AUTOMATIC STAY

54757_1.00C
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by SMUD is necessary to perm1t SMUD to ﬁle an actlon before FERC to require PG&E to extend
the term of 2 200 MW transnussron contract by and between SMUD PG&E Southern California
Edison Company (“SCE”), and San Dlego Gas & Electnc Company (“SDGE")

In order to name PG&E asa defendant in the FERC actlon, SMUD must ﬁrst seek relief

from stay m thls case. However, SMUD does not seek monetary damages against PG&E’s estate.

(

SMUD seelcs only a determmatren o£ uts rlghts nnder applicable FERC guidelines to require
PG&E to extend the term of the transnussron contract

SMUD believes that there is “cause" to lift the stay pursuant to ll U.S.C. section
362(d)(1). “Cause" exnsts to lift the stay because allowmg SMUD to proceed before FERC
promotes the congressional pohcy of allowmg specrahzed energy proccedmgs to be conducted
before the admrmstranve ageucy that has becn entrusted by Congress with this ﬁmctron It would
not serve the mtercsts of Judxclal economy for the Bankruptcy Court to be required to immerse
itself in such specialized conﬂrcts Rchef from the stay would result in little or no harm to PG&E
in sending this dispute, like many slmﬂar dlsputes rthat have arisen in this case to date, to FERC
for disposition. g ST ey | :7

PLEASE TAKE FURTHER NOTICE -that  this ‘motion - is made pursuant to Local

-Bankruptcy - Rule- 4001-1. . A - preliminary; hearing on - this motion will be held on

September 26, 2003, at 10:30 a.m. at 235 Pine Street, 22™ Floor, San Francisco, California.

- Pursuant to Local Rule 4QOl~l(f),.’res§ondent:-is not-,mquire_d to, but may, file objections to this

- motion. Any objections filed must-also be served on:counsel for SMUD at the address listed at

the top lefi-hand comer of this Notice. -

IO o . Ty
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WHEREFORE, SMUD requests that the Court enter its order granting relief from the stay

to permit SMU"D to file an action before FERC to require PG&E to extend its transmission

contract with SMUD.
Date: Seﬁtembér 4,2003  DIAMOND McCARTHY TAYLOR FINLEY
BRYANT & LEE,LLP.
By: | . Lol
el
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. PROOF OF SERVICE
c.c.p. § 1011; §1013(a)(c)(e)

I Wendy K. Laubach, declare that:

I am a citizen of the Umted States, and employed in the County of Hams, Texas Iam

over the age of eighteen years and not a party to the w1tl'un actlon My busmess address is: 909
Fanmn, Smte 1500, Houston, Texas 77010 e _

On September 4, 2003, 1served the followmg document(s),

' MOTION AND NOTICE OF MOTION OF SMUD FOR RELIEF FROM

THE AUTOMATIC STAY IN LITIGATION

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
SMUD’S MOTION FOR RELIEF FROM STAY IN LITIGATION

DECLARATION OF HARVEY L. REITER IN SUPPORT OF SMUD’S

MOTION FOR RELIEF FROM STAY IN LITIGATION

(x) by placing a true copy thereof enclosed in a sealed envelope with postage fully prepaxd in
the United States mail at Houston, Texas following ordinary busmess practlces '

addressed as shown below.

( .) | causmg a true copy thereof enclosed in a sealed envelope to be hand delivered.

() Iby causmg a true copy thereof enclosed m 2 sealed envelope to be dehvered byUPSor

other over-mght dellvery service.

() by facsxrmle to the facsnmtle numbers below

- Counsel for PG&E

Howard, Rice, Nemerovski, Canady, Falk & Rabkm
Attn: James L. Lopes, Esq.

Three Embarcadero Center, 7% Floor .

San Franc:sco, CA 9411 1 '

Cooley Godward LLP

Attn: Stephen C. Neal, Esq :
One Maritime Plaza, 20"‘ Floor
San Francisco, CA 94111 '

Counsel for PG&E — ..
Dewey Ballantine LLP. o

“Attn: -Alan S. Gover -

Bank of America Center
700 Louisiana, Suite 1900
Houston, TX 77002-2725

T e
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Weil, Gotshal & Manges LLP
Attn: Michael P. Kessler, Esq.
767 Fifth Ave. ,
New York, New York 10153

Office of the United States Trustee
Attn: Patricia Cutler, Esq.

250 Montgomery St., Suite 1000
San Francisco, CA 94104

Counsel for the Official Committee of Unsecured Creditors
Milbank, Tweed, Hadley & McCloy T
Attn: Paul Aronzon, Esq. -

601 South Figueroa St.

Los Angeles, CA 90017

Counsel for the California Public Utilities Commission
Paul, Weiss, Rifkind, Wharton & Garrison LLP
Attn: Alan W. Komberg

1285 Avenue of the Americas

New York, New York 10019-6064

On September 5™ and/or 6th, 2003, I also served the fo_llowing document(s);

MOTION AND NOTICE OF MOTION OF SMUD FOR RELIEF FROM
THE AUTOMATIC STAY IN LITIGATION

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
- SMUD’S MOTION FOR RELIEF FROM STAY IN LITIGATION

DECLARATION OF HARVEY L. REITER IN SUPPORT OF SMUD’S -
MOTION FOR RELIEF FROM STAY IN LITIGATION

(x) . by placing a true copy thereof enclosed in a sealed envelope with postage fully prepaid in
the United States mail at Houston, Texas, following ordinary business practices,
addressed as shown on the Special Notice List Dated July 24, 2003.

I declare under penalty of pegury that the foregomg is true and correct. Executed
September 4, 2003 at I-Iouston, Texas. - :

/9?77ﬂl$$lo-q
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' Corporatlon

Wendy K. Laubach o RO
Diamond McCarthy Taylor leey Bryant & Lee L L P T

Two Houston Center : , .

909 Fannin, Suite 1500

'Houston, Texas 77010
; ,Telephone (713) 333-5100

Facsimile: (713) 333-5195 D RS

'Attorneys for Claimant Sacramento Mumclpal Utlhty Dlstnct

: mm;srms BANKRUPTCYCOURT.; |
'NORTHERN DISTRICT OF CALIFORNIA
~ SANFRANCISCO DIVISION -

Case No 01-30923

MEMORANDUM OF POINTS .

- AND AUTHORITIES IN SUPPORT
OF MOTION OF SMUD FOR j
- RELIEF FROM AUTOMATIC STAY
' IN L[TIGATION '

PACIFIC GAS AND ELECTRIC
COMPANY, aCallforma

"Date: - Septembcr 26, 2003

. Time: * 10:30 AM.

~'Place: 235 Pine Street, 22™ Floor,
" San Francisco, CA

) Judge: " Honorable Dennis Montali

Sacramento Mumclpal Utxllty Dlstnct (“SMUD”) hereby submlts this memorandum of

‘;pomts and authormes m support ot‘ 1ts motxon for rehef from the automatic stay re non-

Abankruptcy lmgatlon. SMUD. seeks rehef from the stay to ﬁle a complamt against PG&E before

the Federal Energy Regulatory Commission (“FERC”) under Section 206 of the Federal Power

| Act.‘The purpose of the comp1amt is to obtam an order of FERC dlrectmg PG&E to comply with

certam FERC gu1delmes assunng transmxssxon customers the nght to extend the term of existing

3transrmssron contracts on certain condmons in order to perrmt customers to continue taking

transmission service from their existing transmission providers.

$4758_2.00C
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I BACKGROUND
On August 1, 1967, SMUD entered into an agreement for 200 MW of firm physical

transmission capacity with the Debtor, Southern California Edison Company (“SCE"), and San |

Diego Gas & Electric Company (“SDGE”), entitled “Contract Between California Companies

and Sacramento Municipal Utility District for Extra High Voltage Transmission and Exchange

Service (as amended, the “Transmission Cvontra_ct").l . PG&E’s chapter 11 plan calls for the
assumption of the Transmission Contract. The contract currently is set to expire in January 2005.

However, as set forth below, applicable FERC guidelines authorize SMUD to extend the

contract’s term.

Under FERC Order 888 (“Promoting Wholesale Competition Through Open Access Non-
Discriminatory Ti ransmis_sion Services by Public Utilities’_'),

all firm transmission customers (requn'ements and transmission-only),
upon the expiration of their contracts or at the time their contracts become
subject to renewal or rollover, should have the right to contmue to take
transmission service from their existing transmission provider.

The limitations are that

the underlying contract must have been for a term of one-year or more and
the existing customer must agree to match the rate offered by another
potential customer, up to the transmission provider’s maximum filed
transmission rate at that time, and to acce;pt a contract term at least as long
as that offered by the potential customer.

* The purpose of this right-of-first-reﬁxsal procedure is “to preserve the certainty and continuity of

transmission service.”

! Though all three companies entered into the Transmission Contract with SMUD, PG&E is the sole owner of the
capacity made available to SMUD under the contract. .,

2 FERC Stats. & Regs, Reg. Preambles, para. 31 4036 at 31,665 (1996) affdin relevant part sub nom. Transmission
Access Policy Study Group v. FERC, 225 F.3d 667, 735 (D.C. Cir. 2000), aﬁ"d New Yorkv. FERC 122 8. Ct. 1012
(2002). .-

‘.
* Transmission Access Policy Study Group v. FERC, 225 F.3d at 735.

2
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' , SMUD plam]y quahﬁes for 2 term extensron under Order No. 888, It is an existing

customer under a contract wrth 2 term of one year or more, and has offered to match the rate and

e R

term offered by otheér potentlal ‘customers.” Nevertheless, PG&E has refused, asse_rtmg (1) that its
vcontinued ability to provide servrce is' rendered uncertain by the fexpiration of contractual

arrangements ‘with third‘ partresthat 'PG&Ehelieves are necessary 'to fulfill its contract with

open-access transmission system managed by the Calnforma Independent ‘System Operator (“Cal

50",

SMUD believes that these defenses have no merit. - There is no need, however, for the
Bankruptcy Court to take up the ments of PG&E’s defenses Instead the dispute over whether
PG&E’s refusal vrolates FERC Order No 888 should be submxtted to FERC for decrsron

SMUD would cxpenence an undue hardshlp and risk - if it were requxred to wait untrl

‘ PG&E emerged from batﬂcrupt_cy hefore rmtr_atrng the proposed FERC complaint. SMUD has

attempted to resolve this issue with'PG&E informally since early'2003 without success.

‘Although SMUD 1ntertds to request fast-track processrng from FERC, which may reasonably be
'expected to lead to a resolutxon wlthm two to three months aﬁer filing, there can be no guarantee

" that FERC will grant this request If FERC declmes to fast-h'ack the complamt, resolutlon may

be delayed for a substantral addmonal penod SMUD needs to ﬁle its FERC complaint
1rnmedrately in order to permit sufﬁcrent tune in the event of an unfavorable drsposmon, for |

SMUD to make alternatlve arrangements for the 200 MW of capaclty that will be lost when the

Transmrssron Contract expxres Prudent mdustry practlce requlres lead trrnc of many months to

arrange for alternatlve sources of transmrssron‘capacxty on the scale mvolved in this dispute.

IL CAUSE EXISTS TO LIFT THE STAY TO ALLOW SMUD TO FILE ITS ACTION
BEFORE FERC

Seotron 362(d) of the Bankruptcy Code provrdes in relevant part that

. 3
A S e ———————
‘MEMORANDUM OF POINTS AND AUTHORITIES
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[o]n request of a party in interest . . . the court shall grant relief from the
stay . . . such as by terminating, annulling, modifying, or conditioning such
stay — (1) for cause. ...

11 U.S.C. sectior; 362(d)(l). The burden is on the debtor to show that there is no cause for relief.’

Because there is no clear definition of what constitutes “cause,” relief from stay must be
determined on a case-by-case basis.® . Four factors are most applicable in the contest of
determining cause to lift the stay to allow litigation to proceed in another forum: *“(1) the harm to
the party seeking relief from the stay if the stay is not lifted; (2) the harm to the debtor if the stay
is lifted; (3) the interests of creditors; and (4) the effect on the fair and efficient administration of
justice.”” All of these factors support SMUD’s request for relief.

'A.  The Balance-of-Harm Analysis Favors SMUD.

In determining whether cause exists to grant religf from the stay, courts apply a balancing
test, “finding ‘cause’ when the stay will harm the creditor and liﬁing the stay will not unjustly
harm the debtor oi' other c:rf:ditors.”_8 In this case, the balance-of-harm test clearly favors SMUD’s
request for relief. Regardless of whether the stay is lifted, PG&E is obligated to comply with all
applicable FERC regulations. The only issue is whether the dispute over what those regulations
require will be resolved in thi§ Court or before FERC. There will be no harm to PG&E in
submiﬁing its dispuie with SMUD before FERC. FERC is in a unique positidn to provide an
efficient resolution of the dispute over the Transmission Contract. FERC is a specialized tribunal

that handles Federal Power Act disputes of this sort as a matter of routine. In contrast, SMUD

s ﬂlll U.S.C. section 362(g); In re Ellis, 60 B.R. 432, 435 (B.A.P. 9® Cir. 1985); In re Gavin, 24 B.R. 578, 580 (B.A.P.
9% Cir. 1981). o '

® In re Tucson Estates, Inc., 912 F.2d 1162, 1166 (9"' Cir. 1990) (citing /In re MacDonald, 755 F.2d 715-717 (9"l Cir.
1985)); see also In re Conejo Enterprises, Inc., 96 F.3d 346, 352 (9" Cir. 1996); In re Castlerock Properties, 781
F.2d 159, 163 99% Cir. 1986); In re Beguelin, 220 B.R. 94, 93 (9" Cir. BAP 1998).

? Peerless Inc. Co. v. Rivera, 208 BRR. 313, 315 (D.R.L: 1997) (citing Tﬁcsqn Estates, 912 F.2d at 1166).

* In re Silverling, 179 B.R. 909, 911 (Bankr. E.D. Cal. 1995) (emphasis in original); see also In re C&S Grain Co.,
47 F.3d 233, 238 (7* Cir. 1995) (“In determining whether cause exists, the bankruptcy court should base its decision
on the hardships imposed on the parties with an eye towards the overall goals of the Bankruptcy Code.”).

4

-~ MEMORANDUM OF POINTS AND AUTHORITIES
54758_2.DOC




-4

DIAMOND MCCARTHY TAYLOR PINLEY BRYANT & LEE, L.L.P.

HOUSTON, TEXAS 77010
(713) 333-5100 o fax (713) 333-5199 :

SUITE 1500,

909 FANNIN,

(]
—

[

V- TR - - S S NV S G SR XY

N e — o b b — Pt b o p—c
N~ O 90 ~J o\ Lh““h- w N bt o

NN NN
OO: ~3 (=, elh sg W N

,_92083&313 315(DR.I 1997) o
) |old at316-l7 ST fi__,'_‘_' -7

| 'wnll lose unportant nghts of ﬁrst refusal under FERC Order No 888 if it is not penmtted to seek a

timely resolution of thls dlspute sufficiently in advance of the- contract’s currently scheduled

expiration date. |

'B.  Lifting the Stay Will Have No Impact on Creditors..

" “The court in Peerless Inc. "C_‘o.’v."Rivera’ found that the important issue for ereditors was
not where a particular dispute-{i'itﬁfthe debtor was decided, but what the outcome was The court
also found that the interests of 'thév eredi'-toreWOuld-be ‘best served by proceeding in the non-
bankruptcy forum, whicﬁ would 'ina:tir“nize. the ehancee of settlement and minimize litigation
costs.! Similarly, PG&E’s creditor'svehoixld be indifferent even to the resolution of the merits of

this dispute, let alone the forum;""-i?SM«UDeis’ not seeking'monetary damages against PG&B’s

 estate. If anything, creditors should support an' extension of the Transmission Contract, bec'adse

SMUD currently is paying below"tna)tithum tariff ‘transmission 'prices“ and may have to increase

' 1ts rates to posted tariff levels in order to obtain an extenslon

C.  Relief from the Stay Wou!d Promote the Fair and Efficient: Administratlon ol'
Justice.

The Nmth Ctrctnt recogmzes that “[t]he the stay may be lxﬁed as a matter of judxclal
economy. it In In re Umversal Ltjé Church Inc a Cahforma bankruptcy eourt acknowledged
that the mterests of Judlclal economy were best served by penmttmg the IRS to proceed with a tax

clatm before the spec1ahzed tax eourt wlnch was “hkely to produce a more umform and prompt

ERCRL

*

" In re Beguelm, 220 BE 94 98 (9" Cir. BAP 1998) (cxtmg In re Wemvood Broadcasnrg Iuc., 35 BR.47,48-49

__(Bankr D. Hawaii 1983) (granting the plaintiffs” motion for relief from stay to allow them to proceed with litigation

in state court)); In re Kemble, 776 F.2d 802 £06 (9"’ Cir. 1985) (lifting stay for purposeés of judicial economy to
allow litigation to proceed in district court-was ot abuse of discretion); see also Conejo Enterprises, 96 F.3d at 353
(“Judicial economy and efficient administration of the estate [are] properly comtdered by the banlcmptcy court” in
determining whether or not to grant relief from stay).

5
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resolution of the tax issue.” '? Similarly, in the present case, judicial economy will be best served
by sending this Federal Power Act dispute to FERC, which handles such specialized disputes as a
matter of routine. |

The Second Circuit has explicitly acknowledged the relationship between the existence of
a specialized noﬁ;bmléﬁptcy tribunal and the promotion of judicial economy. The Second
Circuit considers 12 factors when deciding whether or not to lift a stay in order that litigation may
continue to completion in another tribunal.”® Although “[n]ot every one of these factors will be
relevant in every case,”* the fourth factor, “whether a specialized tribunal with the necessary
expertise has been established to hear the cause of action,” is instructive in the present case. Like
the “efficient administration of justice” factor in the Ninth Circuit, this factor militates in favor of
sending specialized F. ERC disputes to FERC for efficient resolution.
III. CONCLUSION

This Court should grant SMUD’s motion for relief from the automatic stay. The Court
has permitted other claimants to pursue their claims before specialized non-bankruptcy forums in
this bankruptcy proceeding. In so doing, the Court has avoided being caught up in highly
specialized energy-section proceedings that are most efficiently left to other regulatory bodies.

The Court should follow its pﬁor practice and rule in SMUD’s favor.

12127 B.R. 453, 454-55 (E.D. Cal. 1991) (citing H.R. No. 595, 95® Cong, 1% Sess. 343, 1977 U.S. Code Cong. &
Admin. News 5787, 6300, for the proposition that the need to pursue litigation in another tribunal may provide cause
for relief from stay).

13 In re Bogdanovich, 292 F.3d 104 (2d Cir. 2002). The Second Circuit considers “(1) whether relief would result in
a partial or complete resolution of the issues; (2) lack of any connection with or interference with the bankruptcy
case; (3) whether the other proceeding involves the debtor as a fiduciary; (4) whether a specialized tribunal with the
necessary expertise has been established to hear the cause of action; (5) whether the debtor's insurer has assumed full
responsibility for a defense; (6) whether the action primarily involves third parties; (7) whether litigation in another
forum would prejudice the interests of other creditors; (8) whether the judgment claim arising from the other action is
subject to equitable subordination; (9) whether the movant's success in the other proceeding would result in a judicial
lien avoidable by the debtor; (10) the interests of judicial economy and the expeditious and economical resolution of
litigation; (11) whether the parties are ready for trial in the other proceeding; and (12) the impact of the stay on the
parties and the balance of harms.” /d. at 110 al.

“1d
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Respectfully subrmtted

- Date: Septemb¢r4 2003

DIAMQND McCARTHY TAYLOR FINLEY

:By:

BRYA‘I\TI‘&LEE LLP.

Wendy K Laubach
- Attorney for Claimant
Sacramento Municipal Utlhty District
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

Inre: -

PACIFIC GAS AND ELECTRIC
COMPANY, a California
Corporation

Debtor.

L0 UOn WO O U L O U DD D U U D O

I, Harvey L. Reiter, declare as follows:

1. I am a partner in the Washington, D.C., office of the law firm of Stinson Morrison

Hecker LLP. My areas of concentration include practice before the Federal Energy Regulatory

Commission (“FERC™).

2. 1 represent Sacramento Municipal Utility District (“SMUD”) in matters pertaining to
SMUD’s rights under an agreement for 200 MW of firm physical transmission capacity with
PG&E, Southern California Edison Company (“SCE”), and San Diego Gas & Electric Company
(“SDGE"), entitled “Contract Between California- Companies and Sacramento Municipal Utility
District for Extra High Voltage Transmission and Exchange Service,” dated August 1, 1967 (as
amended, the “Transmission Contract”). (Though all three companies entered into the
Transmission Contract with SMUD, PG&E is the sole owner of the capacity msde available to

- SMUD under the contract.) - -

Case No. 01-30923

DECLARATION OF HARVEY
REITER RE MOTION OF SMUD
FOR RELIEF FROM AUTOMATIC
STAY IN LITIGATION

Date:  September 26, 2003

Time: 10:30 A M.

Place: 235 Pine Street, 22™ Floor,
San Francisco, CA

Judge: Honorable Dennis Montali

3. PG&E’s chapter 11 plan calls for the assumption of the Transmission Contract.

AFFIDAVIT RE SMUD MOTION FOR RELIEF

C:\MY DOCUMENTS\SMUD MOTION FOR RELIEF AFFIDAVIT ON CALIFORNIA PAPER.DOC
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4. The Transrmssmn Contract currently is set to expire in J anuary 2005. I have prepared
a draft complamt to be ﬁled by SMUD agamst PG&E before :FERC under Section 206 of the

Fedcral Power Act, in w{nch SMUD seeks an order of FERC dlrectmg PG&E to extend the term

of the contract As set forth in SMUD s Memorandum of Pomts and Authorities in support of its

Motion for Rehef from Stay, apphcable FERC guldehnes authonze SMUD to extend the
contract’s terrn. ,These FERCZ.'gmdelmes assuretransmrssron customers ,the nght to extend the
term of existin'g*‘-transrnis‘sion !contrn‘cts, on certéin conditrons, in order to permit customers to
continue taking transmission serﬁce from their :e:tisting transmission providers The purpose of

the FERC guxdelmes mcludmg a nght-of first-refusal procedure, is to preserve the certamty and

continuity of transxmssron service.

5. SMUD plainly qualifies: for a term extension under FERC guldelmes Iti xs an exnstmg
customer under a contract with g term of one year or more, and has offered to match the rate and
term offered by other potentlal_c_ustomers: Nevertheless, PG&E has refused, assertmg (1) that 1ts
continued ‘ability ‘to provide. service  is’ rendered uncertain;*by-“the ' expiration of contractuel

arrangements with third parties that, PG&E beheves are necessary- to - fulfill its contract wrth

“ SMUD, ‘and (2) that FERC’s rlght-of~ﬁrstsreﬁlsal mechamsm is incompatible thh the open-

access transmission system managed by:the California In_dependent System Operator (“Cal ISO”).

SMUD ‘disagrees. " SMUD- has been-attempting to resolve this issue with PG&E since at least

" early 2003, without success, and now tias'no zlternative to seeking an immediate resolution of this

dispute before‘?ERC

6. SMUD ‘would experience an undue hardslnp a.nd nsk if lt were requxred to wait untll
PG&E emerged from bankruptcy before 1m"txatmg the proposed FERC complamt Although
SMUD mtends to request fast-track processing from FERC, which may reasonably be expected to

lead to a resolution within two to three months aﬁcr filing, there can be no guarantee that FERC

.2‘
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will grant this request. If FERC declines to fast-track the complaint, resolution may be delayed
for a substantial additional period. SMUD needs to file its FERC complaint immediately in order
to permit sufficient time, in the event of an unfavorable disposition, for SMUD to make
alternative arrangements for the 200 MW of capacity that will be lost when the Transmission
Contract expﬁ'es. Prudent industry practice requires lead time of many months to arrange for
alternative sources of transmission capacity on the scale involved in this dispute.

7. Regardless of whether the stay is lifted, PG&E is obligated to comply with all
applicable FERC regulations. The only issue is whether the dispute over what those regulations
require will be resolved in ﬁﬁs Court or before FERC. There will be no harm to PG&E in
submiiting its dispute with SMUD before FERC. FERC is in a unique position to provide an
efﬁcient resolution of the dispute over the Transmission Contract. FERC is a specialized tribunal
that handles Federal Power Act disputes of this sort as a matter of routine.

8. In contrast, SMUD will lose important rights of first refusal under FERC guidelines if
it is not permitted to seek a timely resolution of this dispute sufficiently in advance of the
contract’s currently scheduled expiration date.

9. PG&E’s creditors should be indifferent to the resolution of this dispute is resolved.
SMUD is not seeking monetary damages from PG&E’s estate. If anything, creditors should
support an extension of the Transmission Contract, because SMUD currently is paying below
maximum tariff transmission prices and may have to increase its rates to posted tariff levels in

order to obtain an extension.

3
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1 decIdre'uﬁder penalty of pequry under the laws of the United States of America and the

State of California that the foregomg is true and correct Executed this 28 # day of August, 2003,

at ﬁsmy D C.
,%Wf%«é«

TT-larve}/L Reiter

STA OFa/SEU*O/—(:cLuH&* L

CQUYTY OF __

Sworn to before me, a notary public, on this day of August, 2003.
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