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Capitol Complex
Carson City, Nevada 89710
(702) 885-3744

April 2, 1986

Ms. Catherine Russell

State/Tribal Liaison Officer
Division of Waste Management

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Cathy:

For your information, enclosed is a full set of documents
from the State of Nevada's motion to clarify and enforce the
mandate of the Ninth Circuit Court of Appeals for funding indepen-
dent technical studies.

N Sincerely
/‘

/.

Carl Johnson
Chief - Technical Programs
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| COURT OF APPEALS
FOR THE NINTH CIRCUIT

NO. 84-7846

STATE of NEVADA, ex. rel.,, ROBERT R. LOUX, DIRECTOR OF
THE NEVADA NUCLEAR WASTE PROJECT OFFICE,

Petitioner,
v.

JOHN HERRINGTON, SECRETARY OF THE UNITED STATES
DEPARTMENT OF ENERGY.

Respondent.

On Petition for Review under the
Original Jurisdiction of
the Court of Appeals

PETITIONER'S REPLY BRIEF

BRIAN McKAY Malachy R. Murphy

ATTORNEY GENERAL James H. Davenport

Harry W. Swainston Special Deputy Attorneys General
Deputy Attorney General Evergreen Plaza Building

201 N. Fall Street 711 Capitol Way

Carson City, NV 89710 Olympia, WA 98501

(702) 885-5866 (206) 754-6001
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* % £ NUCLEAR REGULATORY COMMISSION
o & WASHINGTON, D.C. 20555
June 7, 1985
Bob Loux

State of Nevada

As we discussed today, enclosed are the following
materials: :

1. Background for the NRC/DOE meeting
- on Appendix 7 of Site-Specific Procedural
Agreement, 6/14/85, at noon in Washington, DC.

- Ltr to WPurcell, DOE, fm RBrowning, NRC,
2/21/85

- Ltr to RBrowning, NRC, fm RStein, DOE,
6/4/85

2. Draft Generic Technical Position,
Design Information Needs in the Site
Characterization Plan

Please let us know if we can be of further assistance.

Sincerely,

“/%4&”4 et

Nancy Still
Division of Waste Management

cc: DMattson
CRussell
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FEB 2 1985

William J. Purcel)

Associate Director

Office of Geologic Repositories

Office of Civilian Radioactive
Waste Management

U. S. Department of Energy

Washington, DC 20585

Dear Mr. Purcell;

Please refer to J. W. Bennett's letter to me dated September 19, i984.

which transmitted the signed DOE/NRC Project-Specific Procedural Agreement for

geoclogic repository site investigation and characterization programs. The
Agreement was complete with the exception of Appendix 7 concerning the NRC
on-site representatives. Enclosed is a proposed appendix which is acceptable
to the NRC. If you have any questions we will be happy to discuss them with
you.

Sincerely,

R S
- - etww w,
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g ]

/. Robert E. Browning, Director
(/s Division of Waste Management
S Office of Nuclear Material Safety
and Safeguards

L
Enclosure:
Appendix 7 to the Project-Specific
Procedural Agreement

N



APPENDIX 7

AGREEMENT CONCERNING THE NRC ON-SITE REPRESENTATIVE (OR)
FOR THE REPOSITORY PROJECTS
DURING SITE INVESTIGATION AND CHARACTERIZATION

The purpose and objective of the on-site representative (OR), as identified in
item 1. of the Procedural Agreement*, is to serve as a point of prompt
informational exchange and consultation and to preliminarily identify concerns
about investigations relating to potential licensing issues.

This appendix is intended to supplement the base agreement and to detail the
guidelines which will govern interaction between the NRC OR, including any NRC
personnel assigned to the OR, and DOE project personnel, including any DOE
contractor personnel (prime and sub) involved in the project. Any interactions
between the OR and DOE, its contractors, or subcontractors identified in this
appendix will not constitute "meetings" within the intent of item 2. of the
Procedural Agreement and therefore will not require the preparation of written
reports and will not be subject to State/Tribal and public notification and
participation or schedular requirements of item 2. of the Procedural Agreement.
The interactions of the OR with DOE and its contractors and subcontractors are
not intended to interfere with or replace other channels of NRC/DOE
communications and procedures for information release identified in sections
2., 3.A., and 3.B. of the the base agreement and sections 2., 3. and 7. of the
Procedural Agreement.

The following points are agreed to:

1. The OR can attend any meetings on-site or off-site dealing with technical
questions or issues related to work required as part of site
characterization and site investigation (e.g., any items to be covered in
Site Characterization Plans under the Nuclear Waz. . Policy Act) following
notitication of the cognizant DOE project represe..tative responsible for
the meeting. Such notification shall be by memorandum, telephone or
personal contact and will be given at least 24 hours in advance where DOE
has provided adequate prior notification to the OR. The meetings may
involve solely DOE or solely DOE's contractors (prime or sub) or any
combination of DOE with their contractors. The OR may be precluded from
attending only those meetings or portions of meetings which concern
budgets, personnel actions or contract performance not dealing with
technical/peer reviews and QA audits of contractor's work.

*"Procedural Agreement between the U.S. Nuclear Regulatory Commission and the
U.S. Department of Energy Identifying Guiding Principles for Interface During
Site Investigation and Site Characterization" (48 FR 38701, 8/25/83) herein
referred to as the Procedural Agreement.



The OR may communicate orally (in person or by phone) with project
participants (persons) employed by DOE, DOE's prime contractors or the
prime's subcontractors, on-site or off-site. The OR will avoid discussions
with personnel when it would appear to disrupt their normal duties and
will schedule a discussion period at a mutually convenient time. The OR
will keep DOE or cognizant DOE prime contractor supervisory personnel
informed of near term (approximately 1 week) areas for intended review and
the project participants who may be contacted. It is the option of DOE

or the person contacted by the OR as to whether or not the presence of a
supervisor or third party is to be present. Concerns which arise as a
result of the above interactions and which may affect NRC's ability to
license the DOE to receive and possess source, special nuclear and by-
product material at a geologic repository operations area will be

reported to the NRC Division of Waste Management and to the cognizant DOE
project personnel by the OR as soon as practical.

DOE field office(s), DOE prime contractors and their subcontractors will
provide the OR access to records which would be generally relevant to a
potential licensing decision by the Commission. Upon request by the OR,
the DOE or the DOE contractor or subcontractor shall provide copies of any
records of raw data provided that the gquality assurance checks specified
in section 3.a of the Procedural Agreement have been performed. Records
which document the analysis, evaluation, or reduction of raw data or
contain information deduced by reason will be made available to the OR, by
the entity having the responsibility to produce the record, for copying
after the quality assurance checks have been taken to assure the quality
of the logic and analysis. Records at any stage of completion shall be
available for review but not to copy or to receive a copy for retention
until quality assurance checks have been made.

Drafts of DOE documents required by the Nuclear Waste Policy Act of 1982,
such as the EA, and SCP, which have not yet been approved by DOE, will not
be provided by DOF . contractors to the OR without DOE approval. Documents
of this type will _e made available by DOE, and not the DOE contractor.

The OR does not have the authority to direct DOE, their contractors or
subcontractors to perform any work. Any formal identification of
questions or issues for investigation by DOE that could result in
significant contractor or subcontractor work must be formally presented to
DOE through the NRC Division of Waste Management in writing.

The OR will attend on-site meetings upon request by the DOE field office
or prime contractor on-site whenever possible. The OR will provide any
records which would normally be available under 10 CFR Part 2.790 of the
Commission's regulations to project participants upon request to copy. If
convenient, copies of such records will be provided by the OR.



The OR shall be afforded access to the site, research facilities, and
other contractor and subcontractor areas to observe testing or other data
gathering activities, in progress, as part of site characterization and
site investigation. Such access shall be immediate upon display of an
appropriate access identification badge, or, if badging is not possible
for national security reasons, upon prior notification to DOE or
cognizant contractor supervisory personne! {by memorandum, telephone or
personal contact). When an access identification badge is available to
DOE or DOE's contractors and subcontractors on a routine basis, it shall
be made available to the OR upon completion of the required security
clearances and appropriate radiological and personnel safety training.
DOE will ensure that any training required is provided to the OR.

The OR and 00E will make arrangements which will allow for at least weekly
information exchanges to discuss pending DOE plans and program status, and
any problem areas requiring attention of either or both parties.

DOE will assure that all of its contractors (prime and sub) involved in
the repository projects observe applicable provisions of this appendix.
This appendix will be distributed by DOE to all project specific prime

contractors and subcontractors.
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Mr. Robert E. Browning

U. S. Nuclear Regulatory Commission
Division of Waste Management

SS§ - 623

Wwashington, D.C., 28555

Dear Mr. Browning:

This letter is in reply to your letter of February 21, 1985
to William J. Purcell concerning Appendix 7 to the DOE/NRC
Project Specific Procedural Agreement. Your letter forwarded
a proposed version of Appendix 7 to DOE for consideration.

We have reviewed your proposal carefully, both at headquarters
and at the repository project offices. While we agree that
your proposal incorporates several useful clarifications, we
consider that it omits a number of key provisions, many of
which were previously agreed upon in the preliminary nego-
tiation conducted by your BWIP on-site representative (OR)

and our BWIP project office. We consider the provisions of
that agreement of fundamental importance in the relationship
of the OR to our Project Offices. Accordingly, we have
developed a revised Appendix 7, enclosed with this letter, for
your consideration. The enclosed proposed Appendix 7 has been
prepared by typing your latest proposed version in entirety,
striking out wording which we believe should be deleted, and
inserting in brackets wording which should be included. The
reasons for the changes which we have made are as follows:

1. Paragraph 1 - Your proposed wording would require that
the NRC OR's be allowed to attend any meeting, held by
any OGR program participant, no matter how preliminary
or unendorsed by program management the subject matter
may be. Although we agree with NRC that it is in DOE's
interest to allow the NRC OR's to attend as many meetings
as possible, we consider that DOE must retain the right to
exclude the OR from some meetings - such as those we hold
to get our position on an issue worked out internally.
Accordingly, we have reinserted provisions for DOE to hold
meetings that are closed to the OR's.




Paragraphs 2 and 3 - Your proposed wording would allow

the NRC OR's to discuss program business with any
individual involved in the program, without informing
DOE or the program management at any level. This would
create several problems including the following:

a. Contacts by the OR with contractor personnel
without DOE or prime contractor program manage-
ment being present would almost certainly lead
to instances where NRC is understood to be (or
is alleged to be) directing the contractor, thus
leading to a breakdown in program management and
possible contract claims against DOE.

b. Similarly, uncoordinated contacts by the OR with
contractor personnel could result in the OR being
provided information (and subsequently making an
issue on information) that is wrong, or does not
represent DOE's or the contractor's position.

c. Finally, by conducting such contacts without
involving DOE or prime contractor management,
the OR would be hindering DOE's ability to gain
a benefit from the interaction, limiting such
benefit to the information the OR recognizes to
be of interest or importance to DOE and takes
action to pass on. This contradicts the very
purpose of the DOE/NRC prelicensing coordination.

Thus, although we do not object to the OR contacting
any individual involved with the OGR program, we
consider that such contacts must be coordinated through
DOE or prime contractor management, and that the OR
should make such contacts with the designated DOE
contacts whenever practical to maximize the utility of
the contact to DOE. We have reinserted the provisions
that require these coordination actions.

Paragraphs 4 and 5 - Your wording would allow the NRC

OR's to acquire records and documents from the program
prior to their being reviewed and approved by DOE or DOE’s
prime contractor. This could result in a preliminary
document or one undergoing management review appearing in
the NRC's PDR.




5.
6.

7.
8.

Thus, although we consider that it is in DOE's interest
to share draft or early information with NRC in most
instances, DOE must reserve the right to not share a
draft or unapproved subcontractor information when
necessary. We have reinserted the provisions allowing
us to do so.

Paragraph 6 - The change we propose to make in this
paragraph is simply to remove the ambiguous word
“significant".

Paragraph 7 - No change.

Paragraph 8 - This paragraph is a new section inserted

by NRC headquarters. It implements requirements for
site access from paragraph 1 of the body of the DOE/NRC
project specific agreement. The revisions that we are
proposing insert references to identification, security
clearance, radiological protection and personnel
protection requirements that are also stated in
paragraph 1 of the body of the project specific
agreement. We have also proposed references to other
sections of Appendix 7 to clarify that they apply during
site inspection tours by the OR, and have replaced NRC's
provision for "immediate access"™ with provisions that
allow NRC access as timely as DOE allows for its own
employees.

Paragraph 9 - No change.

Paragraph 1¢ - This paragraph requires DOE to inform
its employees and contractors of the requirements of
appendix 7 and assure that the requirements are
followed. We have modified the requirement to make
it applicable to NRC and its contractors as well.




I hope that you will agree with the points discussed above and
In antici-

will join with us in signing Appendix 7 at this time.
I have also enclosed a signed version of

pation of this event,
Appendix 7, revised to incorporate the revisions discussed above.

Sincerely,

(f’%z,

Ral Stein
Director, Engineering and

Licensing Division
Office of Civilian Radioactive

Waste Management

Enclosures:

l. OGR Proposed Appendix 7 of May 29, 1985
(line in - line out version)
2. Appendix 7 (version for signature)

cc: H., Miller, NRC



OGR PROPOSED APPENDIX 7
May 29, 1985

AGREEMENT CONCERNING THE NRC ON-SITE REPRESENTATIVE (OR)
FOR THE REPOSITORY PROJECTS
DURING SITE INVESTIGATION AND CHARACTERIZATION

The purpose and objective of the on-site representative (OR), as
identified in item 1l. of the Procedural Agreement*, is to serve

as a point of prompt informational exchange and consultation and
to preliminarily identify concerns about investigations relating
to potential licensing issues.

This appendix is intended to supplement the base agreement and to
detail the guidelines which will govern interaction between the
NRC OR, including any NRC personnel assigned to the OR, and DOE
contractor personnel (prime and sub) involved in the project.
Any interactions between the OR and DOE, its contractors, or
subcontractors identified in this appendix will not constitute
"meetings"™ within the intent of item 2. of the Procedural
Agreement and therefore will not require the preparation of
written reports and will not be subject to State/Tribal and
public notification and participation or schedular requirements
of item 2. of the Procedural Agreement. The interactions of the
OR with DOE and its contractors and subcontractors are not
intended to interfere with or replace other channels of NRC/DOE
communications and procedures for information release identified
in sections 2., 3.A, and 3.B. of the base agreement and sections
2., 3. and 7. of the Procedural Agreement.

The following points are agreed to:

1. The OR can attend any meetings on-site or off-site
dealing with technical questions or issues related
to work required as part of site characterization and
site investigation (e.g., any items to be covered in
Site Characterization Plans under the Nuclear Waste
Policy Act) following notification of the cognizant
DOE project representative responsible for the meeting
[as discussed below]. Such notification shall be by

*"procedural Agreement between the U.S. Nuclear Regulatory Commission
and the U.S. Department of Energy Identifying Guiding Principles for
Interface During Site Investigation and Site Characterization" (48

FR 38761, 8/25/83) herein referred to as the Procedural Agreement.
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memorandum, telephone or personal contact and will be
given at least 24 hours in advance where DOE has
provided adequate prior notification to the OR. The
meetings may involve solely DOE or solely DOE's
contractors (prime and sub) or any combination of DOE
with their contractors. ®he 6R may be preeiuded £rem
atkending eniy these meetings or portiens ef meetings
whieh eoneerrn budgetsy persennel actions ereontraet
perfermanee net deaiing with teehniecalyfpeer reviews and
QA audiee of eentracterls werkr [If objections to the
OR attendance are voiced for any reason, the reason
should be specified. If the OR does not agree with the
objection to his attendance, it will be raised to a
higher management level for resolution. 1f resolution
cannot be achieved, the OR will not attend the meeting
in question.]

In order to facilitate orderly and useful conduct of
the various DOE/NRC information exchanges, the OR
contacts with the DOE program shall be made with the
DOE and DOE contractor personnel identified in
Appendices 1, 2 and 3 of the base agreement whenever
practical.]

The OR may communicate orally (in person or by phone)
with the project participants (persons) employed by DOE,
DOE's prime contractors or the prime's subcontractors,
on-site or off-site {(providing that the following
procedures are followed. The OR shall arrange for all
individual sessions with prime contractor and subcon-
tractor staff by contacting the proper prime contractor
section or department manager or proper DOE Team Leader].

The OR will avoid discussions with personnel when it would

appear to disrupt their normal duties and will schedule a
discussion period at a mutually convenient time. The OR

will keep DOE or cognizant DOE prime contractor supervisory
personnel informed of near term (approximately 1 week) area
for intended review and the project participants who may be
contacted. 1t is the option of DOE or the person contacted

by the OR as to whether or not the presenee ef a

supervisor or third party is to be present. |[No record of

these discussions is required, however questions that are
raised or other issues that] €eneermns arise as a result
of the above interactions ard whieh may affeet NREls
abiliey te iiecense the BOE te reeeive and possess seureey
speeial nuelear and by preduet material at a geelegie
gepoesitory operatiens area will be reported to the NRC
Division of Waste Management and to the cognizant DOE
project personnel by the OR as soon as practical.
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DOE £ield[project] office(s), DOE prime contractors

and their subcontractors will provide the OR access to
records which would be generally relevant to a potential
licensing decision by the Commission [as follows]. Upon
request by the OR, the DOE or the DOE contractor or
subcontractor shall provide copies of any records of

raw data provided that the quality assurance checks
specified in section 3.a of the Procedural Agreement

have been performed. Records which document the analysis,
evaluation, or reduction of raw data or contain information
deduced by reason will be made available to the OR, by £he
entity having the respensibiliey teo preduee the reecerdy for
eepying after the quatity assuranee eheehs have been taken
to assure the guaitity ef the legie and analyeier Reeerds ai
any stage ef eompietienshall be available fer zeview but na
te eepy or teo receive a eopy for retentkion until qualiey
agssuranee eheeks have been made[after the documentation
has been peer reviewed by the prime contractor, and cleared
and approved by DOE].

Drafts of POB documents required by the Nuclear Waste
Policy Act of 1982, such as the EA, and SCP, which have not
been approved by DOE, will not be provided by BOE!s
eentraeters to the OR without DOE approval. Documents of
this type [may)wiii be made available by DOE, end

[but] not the DOE contractor.

The OR does not have the authority to direct DOE, their
contractors or subcontractors to perform any work. Any
formal identification of questions or issues for investiga-
tion by DOE that could result in sigrifieant contractor

or subcontractor work must be formally presented to DOE
through the NRC Division of Waste Management in writing,

The OR will attend on-site meetings upon request by the
DOE £ield[project] office or prime contractor on-site
whenever possible. The OR will provide any records which
would normally be available under 1¢ CFR Part 2.790 of the
Commission's regulations to project participants upon
request to copy. If convenient, copies of such records
will be provided by the OR.

The OR shall be afforded access to the site, research
facilities, and other contractor and subcontractor areas to
observe testing or other data gathering activities, in
progress, as part of site characterization and site
investigation [subject to compliance with the applicable
requirements for identification, and applicable access
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control measures for security, radiological protection and
personnel safety, provided that such access shall not
interfere with the activities being conducted by DOE or its
contractors (see point 6 above) and that any discussions
conducted during such access shall comply with point 2
above.]

Such access shall be immediate [allowed as rapidly as

it is for DOE or DOE contractor employees] upon display of
an appropriate access identification badge, or, if badging
is not possible for national security reasons, upon prior
notification to DOE or cognizant contractor supervisory
personnel (by memorandum, telephone or personal contact).
When an access identification badge is available to DOE

or DOE's contractors and subcontractors on a routine basis,
it shall be made available to the OR upon completion of the
required security clearances and appropriate radiological
and personnel safety training. DOE will ensure that any
training required is provided to the OR.

The OR and DOE will make arrangements which allow for at
least weekly information exchanges to discuss pending DOE
plans and program status, and any problem areas requiring
attention of either or both parties.

DOE [and NRC] will assure that all of its (employees

and] contractors (prime and sub) involved in the repository
projects observe applicable provisions of this appendix.
This appendix will be distributed by DOE {and NRC] to all
project specific prime contractors and subcontractors.



APPENDIX 7

AGREEMENT CONCERNING THE NRC ON-SITE REPRESENTATIVE (OR)
FOR THE REPOSITORY PROJECTS
DURING SITE INVESTIGATION AND CHARACTERIZATION

The purpose and objective of the on-site representative (OR), as
identified in item 1. of the Procedural Agreement*, is to serve
as a point of prompt informational exchange and consultation and
to preliminarily identify concerns about investigations relating
to potential licensing issues.

This appendix is intended to supplement the base agreement and to
detail the guidelines which will govern interaction between the
NRC OR, including any NRC personnel assigned to the OR, and DOE
contractor personnel (prime and sub) involved in the project.
Any interactions between the OR and DOE, its contractors, or
subcontractors identified in this appendix will not constitute
"meetings" within the intent of item 2. of the Procedural
Agreement and therefore will not require the preparation of
written reports and will not be subject to State/Tribal and
public notification and participation or schedular requirements
of item 2. of the Procedural Agreement. The interactions of the
OR with DOE and its contractors and subcontractors are not
intended to interfere with or replace other channels of NRC/DOE
communications and procedures for information release identified
in sections 2., 3.A, and 3.B. of the base agreement and sections
2., 3. and 7. of the Procedural Agreement.

The following points are agreed to:

1. The OR can attend any meetings on-site or off-site
dealing with technical questions or issues related
to work required as part of site characterization and
site investigation (e.g., any items to be covered in
Site Characterization Plans under the Nuclear Waste
Policy Act) following notification of the cognizant
DOE project representative responsible for the meeting
as discussed below. Such notification shall be by
memorandum, telephone or personal contact and will be
given at least 24 hours in advance where DOE has
provided adequate prior notification to the OR. The
meetings may involve solely DOE or solely DOE's
contractors (prime and sub) or any combination of DOE
with their contractors.

*"procedural Agreement between the U.S. Nuclear Regulatory Commission
and the U.S. Department of Energy Identifying Guiding Principles for
Interface During Site Investigation and Site Characterization" (48
FR 38701, 8/25/83) herein referred to as the Procedural Agreement.
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If objections to the OR attendance are voiced for any
reason, the reason should be specified. If the OR does
not agree with the objection to his attendance, it will
be raised to a higher management level for resolution.
If resolution cannot be achieved, the OR will not
attend the meeting in question.

In order to facilitate orderly .and useful conduct of
the various DOE/NRC information exchanges, the OR
contacts with the DOE program shall be made with the
DOE and DOE contractor personnel identified in
Appendices 1, 2 and 3 of the base agreement whenever
practical.

The OR may communicate orally (in person or by phone)

with the project participants (persons) employed by DOE,
DOE's prime contractors or the prime's subcontractors,
on-site or off-site providing that the following
procedures are followed. The OR shall arrange for all
individual sessions with prime contractor and subcon-
tractor staff by contacting the proper prime contractor
section or department manager or proper DOE Team Leader.
The OR will avoid discussions with personnel when it would
appear to disrupt their normal duties and will schedule a
discussion period at a mutually convenient time. The OR
will keep DOE or cognizant DOE prime contractor supervisory
personnel informed of near term (approximately 1 week) areai
for intended review and the project participants who may be
contacted. It is the option of DOE or the person contacted
by the OR as to whether or not a supervisor or third

party is to be present. No record of these discussions

is required, however questions that are raised or other
issues that arise as a result of the above interactions
will be reported to the NRC Division of Waste

Management and to the cognizant DOE project personnel

by the OR as soon as practical.

DOE project office(s), DOE prime contractors and their
subcontractors will provide the OR access to records
which would be generally relevant to a potential
licensing decision by the Commission as follows. Upon
reguest by the OR, the DOE or the DOE contractor or
subcontractor shall provide copies of any records of

raw data provided that the quality assurance checks
specified in section 3.2 of the Procedural Agreement

have been performed. Records which document the analysis,
evaluation, or reduction of raw data or contain information
deduced by reason will be made available to the OR,

after the documentation has been peer reviewed by the
prime contractor, and cleared and approved by DOE.
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Drafts of documents required by the Nuclear Waste
Policy Act of 1982, such as the EA, and SCP, which have
not been approved by DOE, will not be provided to the
OR without DOE approval. Documents of this type may be
made available by DOE, but not the DOE contractor.

The OR does not have the authority to direct DOE, their
contractors or subcontractors to perform any work. Any
formal identification of questions or issues for investiga=-
tion by DOE that could result in contractor or
subcontractor work must be formally presented to DOE
through the NRC Division of Waste Management in

writing.

The OR will attend on-site meetings upon request by the
DOE project office or prime contractor on-site whenever
possible. The OR will provide any records which would
normally be available under 18 CFR Part 2.790 of the
Commission's regulations to project participants upon
request to copy. If convenient, copies of such records
will pbe provided by the OR.

The OR shall be afforded access to the site, research
facilities, and other contractor and subcontractor areas to
observe testing or other data gathering activities, in
progress, as part of site characterization and site
investigation subject to compliance with the applicable
requirements for identification, and applicable access
control measures for security, radiological protection and
personnel safety, provided that such access shall not
interfere with the activities being conducted by DOE or its
contractors (see point 6 above) and that any discussions
conducted during such access shall comply with point 2
above.

Such access shall be allowed as rapidly as it is for
DOE or DOE contractor employees upon display of an
appropriate access identification badge, or, if badging
is not possible for national security reasons, upon
prior notification to DOE or cognizant contractor
supervisory personnel (by memorandum, telephone or
personal contact). When an access identification badge
is available to DOE or DOE's contractors and
subcontractors on a8 routine basis, it shall be made
available to the OR upon completion of the required
security clearances and appropriate radiological

and personnel safety training. DOE will ensure that
any training required is provided to the OR.
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9. The OR and DOE will make arrangements which allow for at
least weekly information exchanges to discuss pending DOE
plans and program status, and any problem areas requiring
attention of either or both parties.

1g. DOE and NRC will assure that all of its employees and
contractors (prime and sub) involved in the repository
projects observe applicable provisions of this
appendix. This appendix will be distributed by DOE and
NRC to all project specific prime contractors and
subcontractors.

FOR DOE: FOR NRC:

DATE: 5/3/35' DATE:
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Mr. Robert L. Loux, Director
Nuclear Waste Project Office
0ffice of the Governor
Capitol Complex

Carson City, Nevada 89710

Dear Mr. Loux:

This is in response to your letter of April 16, 1985 in which you
requested a meeting with the Commission to comment on the proposed
amendment to 10 CFR Part 60, "Disposal of High-Level Radioactive Waste in
Geologic Repositories: Amendments to Licensing Procedures." These
proposed amendments were published for comment in the Federal Register on
January 17, 1985 (50 FR 2579). In your letter, you indicated that such a
meeting would provide affected states and Indian tribes with a good
opportunity to discuss their concerns directly with the Commission.

The Commission appreciates your concern that the issues in this rulemaking
be fully aired and that the public be given adequate opportunity to
comment. However, the Commission believes that in this particular
rulemaking it has provided adequate opportunity for public comment;
indeed, the Commission, in recognition of the possibility of heightened
interest in the proposed changes in Part 60, has gone beyond the
procedures it customarily follows in promulgating a rule. These
additional procedures included the provision of a preliminary draft of the
proposed rule to states and other interested persons during the spring of
1983 and the Commission's staff discussion of this preliminary draft with
states and other interested persons at a meeting held in Dallas, Texas\in
August 1983. Following that meeting, the staff prepared a proposed rule
which it submitted to the Commission in June 1984. At the same time, the
proposed rule was made available to interested states. Comments were
received on the proposed rule and the staff prepared a second paper in
November 1984 which considered those comments. More recently, the
proposed rule was published in the Federal Register on January 17, 1985
and comments were solicited and received. Thus, i1t is clear that the
Commission has actively sought and obtained comments from states and other
interested persons on several occasions.

Moreover, the Commission does not generally hold meetings as part of its
notice and comment rulemaking proceedings but rather solicits written
comments. The Commission conducts such meetings only when it is clear
that the opportunities for written comments have been inadequate. This is
not the case here for the reasons discussed above. Finally, if such a
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public meeting were to be found necessary, simple fairness would require
the Commission to invite all commenters and not just affected states and

tribes.

For the above reasons, the Commission has decided that the meeting you
requested is not advisable. The Commission appreciates the concern and
interest of the State of Nevada on this important matter. The Commission
will give all of the comments which you submitted on the proposed rule
full consideration in our deliberations on the final rule.

Commissioner Asselstine disagrees with this response. He believes that a
public meeting with all interested parties on these very important rule
changes is warranted.

Sincerely,

W@ <

amuel JMNLhilk
Secretar
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For t. above reasons, the Commission has decided that the meeting you
reques :d is not advisable. The Commission appreciates the concern and
interes of.the State of Nevada on this important matter. The Commission
will giv2 all of the comments which you submitted on the proposed rule
full consideration in our deliberations on the final rule.
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Sincerely,

— Criginal Signed by,
Somuael J. Chilk -

Samuel J. Chilk
Secretary

Identical letters sent to:

Mr. Melvin R. Sampson, Vice Chairman
Yakima Tribal Council

Cleared with all Cmrs' Offcies by C/R Yakima Indian Nation
Ref.-CR-85-40 Confederated Tribes and Bands
— P.0. Box 151

Toppenish, ‘lashington 98948

Mr. Steve Frishman, Director
Nuclear aste Programs Office
0ffice of the Governor

State Capftol

Austin, Texas 78711
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