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J. A. Savage

July 24 2003
Carol Ann Reed

NRC FOIA Officer

NRC

Washington DC 20277-2904

Re: FOIA Appeal 2003-0310 (
Dear Ms. Reed:
This is an appeal under the Freedom of Information Act.

On June 9, 2003, | requested documents under the Freedom of Information
Act. My request was assigned the following identification number: 0310. On
July 21, 2003 in a document dated July 10, 2003, | received a response to
my request in a letter signed by Carol Ann Reed in which one document was
denied by William F. Kane, deputy executive director for reactor programs. |
appeal the denial of my request. :

The document, a June 13, 2002 Differing Professional Opinion authored by
Ross Landsman,was withheld must be disclosed under the FOIA because it

is a statement from staff and is not exempted under the “deliberative

process’ exemption. That exemption is meant for documents like private
notes taken.in meetings or natas to.oneself or other staff asking questions. . .
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on outstanding issuss. it is not meant to keep statements of staff that should
otherwise be public out of the public eye. In addition, even if it was part of a
deliberative process it is no longer under deliberation as the date to resolve
the issues—June 13, 2002—was not kept and thus, the process was ended,
although, apparently unofficially.

| am a reporter seeking information as part of news gathering and not for
commercial use.

Thank you for your consideration of this appeal.

Attached are the original request and the relevant denial forms.
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NRC FORM 464 Part| U.S. NUCLEAR REGULATORY COMMISSION] FOIA/PA RESPONSE NUMBER
{g-1998) | RE
W, 2003-0310 1
& RESPONSE TO FREEDOM OF
INFORMATION ACT (FOIA) / PRIVACY RESPONSE 3
ACT (PA) REQUEST TYPE FINAL ] PARTIAL
REQUESTER ‘ DATE JUL 10 2088
J.A. Savage
r PART |. — INFORMATION RELEASED
D No additional agency recards subject to the request have been located.
D Requested records are avallable through another public distribution program. S se Comments section.
APPENDICES Agency records subject to the request that are identified in the listed appendi css are aiready available for
A public inspection and copying at the NRC Public Document Room.
APPENDICES Agency records subject to the request that are identified in the listed appendi ces are being made available for
B public inspection and copying at the NRC Public Document Room,

Enclosed is information on how you may obtain access to and the charges for cop ying records located at the NRC Public
Document Room, 2120 L Street, NW, Washington, DC.

APPENDICES
AB Agency records subject to the request are enclosed,

Recbrds subject to the request that contain information originated by or of int erest to another Federal agency have been
referred to that agency (see comments section) for a disclosure determination a nd dirett response to you.

We are continuing to process your request.

See Comments.
PART |.A - FEES )
AMOUNT * D You will be billed by NRC for the amount listed. Eﬂ None. Minimum fee threshold not met.
[ (§ D You will receive a refund for the amount listed. D Fees waived.
. commeants
or details

[
Vi
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PART 1.B — INFORMATION NOT LOCATED OR WITHHELD FROM DISCLOSURE

No agency records subject to the request have been located.

Certain information in the requested records s being withheld from disclosure pursuant to the exemptions described in and for
the reasons stated in Part I,

This detarmination may be appaaled within 30 days by writing to the FOIA/PA Officar, U.S. Nuclear Regulatory Cornmission,
Washington, DC 20555-0001. Clearly state on the envelope and in the letter tha tit is a "FOIA/PA Appeal.”

1sxemwne-mesnom OF INFORMATION ACT yv ACT OFFICER /
Carol Anp Raed ( M Wt ca i J
7 /

PART I.C COMMENTS (Use attached Comments continuation paae if required)
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NRc FORM 464 Partl US. NUCLEAR REGULATORY COMMISSION] FOIA/PA DATE o 1
""RESPONSE TO FREEDOM OF INFORMATION ML 10 28
ACT (FOIA) / PRIVACY ACT (PA) REQUEST 2003-0310

 — N PART ILA — APPLICABLE EXEMPTIONG
i Records subject to the request that are described in the shclosed Appendices are being withhald in their antirety or In part
[ z Exemption No.(s) of the PA and/or the FOIA as Indicated below (5 &%BC 552a am:/org U.S.C. 552(h)). 'y orin part under tha

[:] Exemption 1: The withheld information is properly classified pursuant to Exacutive Order 12058,
[] Exemption2: The withheld information reiates solely to tha intemal personnal rules and pracedures of NRC,

D Exemption 3: The withheld Informaticn is specifically exempted from pubiic disclosure by statute indicated.

D g_legtii?zr%ls?bms of the Atornic Energy Act, which prohibits tha disclosure of Restricted Data or Formerly Restricted Data {42U.8.C.

D Section 147 of the Atomic Energy Act, which prohibits the disclosure af Unclassified Safeguards Infonmation {42 U.5.C. 2167).

D 41 U.S.C,, Section 253(b}, subsection (m)(1 }, prohibits the disclosure of cantractor proposals in the possession and control of an
executive agency to any person under section 552 of Title 5, U.S.C. {the FOIA), excapt when incorporatad into the contract betwaen the
agency and the submiiier of the praposal.

D Exemption 4: The withheld information is a trade secret or commarcial or financial informati on that is being withheld for the reason(s) indicated.

[] Theinformation is considered to be confidential business (proprietary) informa tion.

The Information is considered to be proprietary because it concems a licensee’s or applicant's physical protection or material control and
accourting program for special nucisar matertal pursuant to 10 CFR 2.780(d)(1).

The information was submitted by a foreign source and received in confidence Pursuant to 10 CFR 2,790(gd)(2).

Exemption 5: The withheld information consisis of interagency or intraagency records that are not avallable through discovery Quring litigation,
A 4 Applicable priviieges:

Deliberative process: Disclosure of predacisianal information would tend to In hibit the open and frank exchange of ideas essenilal to the

M deliberative process. Where recnrdsp ara withheld in their entirety, the facts are moxmcggiy intoriwined with thg predecisional Information.
There also are no reasonably segregable factuat portions becausa the releass of the facts would permit an indirect Inquiry into the
predecisicnai process of the agency.

U
0

D Aftomay work-product privilege. {Documents prepared by an atiomey in contemplation of littigation)
[} Attomey-ciient privilege. (Confidential communications betwesn an attoney and hisher client)
Exemption 6:  The withheld information is sxempted from public disciosure because iis disciosure would resuit in a cleady unwarranted

D invasion of personal privacy.
D Exemption 7: rréwgdhald informatton consists of records compiled for law enforcement purposes and is bsing withheld for the reason(s)
n .

D {A) Disclosure could reasonably be sxpected to Interfere with an enforcement proceading (e.4., it would reveal the scope, direction, and
fogus of enforcement efforts, and thus could possibly ailow recipients 1o take action o shisid potential wrongdoing or & violation of NRC
raquirements from investigators).

[:[ {C) Disclosure would constitute an unwarranted invasion of personal privacy.

D (D) The information consists of names of Individuals and other information the disclosure af which could reasonably be expected to reveal
identities of confidential sources,

D {E) Disclosure would reveal techniques and procedures for law enforcement investiga fions or prosacutions, or guldelines that could
raasonably be expected to risk circumvention of the law,

D (F) Disclosure could reasonably be expacted to endanger the lifa or physical safety of an individual.
OTHER (Spacify)

PART ILB — DENYING OFFICIALS

Pursuant to 10 GFR 9.25(g), 8.25(h), and/or 9.65(b) of the U.S, Nuclear Regulat ory Commission regulations, it has been detenmined
mz';sthe information withh(a% is ex(en)1 t from (c)tion or disclosure, and that itggroductign or dis;o?gsur is coniri%m the public
interest. The person responsible for the denial are those officials identified below as denying officials and the FOIA/PA Officer for any
denials that may be appealed to the Executive Director for Opgrations (EDO).

APPELLATE OFFIGIAL |
DENYING OFFICIAL TITLE/OFFICE RECORDS DENIED s aeon oA

Willian F. Kane Deputy Executive Director for Reactor Programs Appendix C v

Appeal must be made in writing within 30 days of receipt of this response. App eals should be maiied to the FOIA/Privacy Act Officer,
Upg Nuclear Regulatory Comgission, Washlt,:gtun. DC 20556-0001, for action by th e appropriate appeliate official(s). You should
clearly state on the envelopes and Istter that it is a "FOIA/PA Appeal.”
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APPENDIX A '
RECORDS ALREADY PUBLICLY AVAILABLE

ACCESSION
NO. DATE NUMBER DESCRIPTION/(PAGE COUNT)
1. 9/20/00 ML010580158 Office of the Inspector General, Review of NRC’s

Differing Professional View/Differing Professional
Opinion Program, OIG-00-A-07 (33 pages)
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APPENDIX B :
RECORDS BEING RELEASED IN THEIR ENTIRETY

DATE DESCRIPTION/(PAGE COUNT)
5/23/01 Memorandum to J Dyer from R Landsman, Subject: Differing

Professional View Concerning the Startup of the Dry Cask Storage
Loading Campaign at Dresden Units 2 and 3 (3 pages)

4/30/02 Memorandum to R Landsman from J Dyer, Subject: Resolution of
Differing Professional View on Startup of Cask Storage Loading
Campaign at Dresden Units 2 and 3 (17 pages)
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APPENDIX C ,
RECORDS BEING WITHHELD IN THEIR ENTIRETY

NO. DATE DESCRIPTION/(PAGE COUNTYEXEMPTIONS

1. 6/13/02 Ross Landsman Differing Professional Opinion Concerning the Dry
Cask Storage Campaign at Dresden, Units 2 and 3 (4 pages) EX. 5



