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Department of Energy
Washington, DC 20585

WM Regord File
A WM Project
WAY 26 1931\425‘,2* Docket No, Ll

Honorable George Bush
President of the Senate
wWashington, D.C. 20510

Dear Mr. President:

The Department of Energy is required by Section 117(c) of the D ’27‘
Nuclear Waste Policy Act of 1982 to submit to Congress a report Kenityrd
on the status of negotiations leading to Consultation and B?qgmnfwub'
Cooperation Agreements, if such Agreements are not completed

within six months after notification that sites have been

approved for site characterization for a nuclear waste

repository. :

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

M wrctsz

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management
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Department of Energy
Washington, DC 20585

MAY 26 1307

Honorable J. Bennett Johnston

Chairman, Committee on Energy and
Natural Resources

United states Senate

wWashington, D.C. 20510

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characteriration for a nuclear waste
repository. :

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director

Office of Civilian Radiocactive
Waste Management

Enclosures |

cc: Honorable James A. McClure
Ranking Minority Member
Committee on Energy and
Natural Resources
United States Senate
Washington, D.C. 20510
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Department of Energy
Washington, DC 20585

MAY 2 6 1387

Honorable J. Bennett Johnston

Chairman, Subcommittee on Energy
and Water Development

Comnittee on Appropriations

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with. their comments on those reports.

Sincerely,

(e C. ke

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

.

Enclosures

cc: Honorable Mark O. Hatfield
Ranking Minority Member
Subcommittee on Energy
and Water Development
Committee on Appropriations
United States Senate
Washington, D.C. 20510
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Quentin N. Burdick

Chairman, Committee on Environment
and Public Works

United States Senate

washington, D.C. 20510

Dear Mr. Chairman:

The Department of Energy is regquired by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. '

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

/@b—/C. &,«A—

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste ‘Management

Enclosures

cc: Honorable Robert T. Stafford
Ranking Minority Menmber
Committee on Environment
and Public Works
United Gtates Senate
Washington, D.C. 20510
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable John B. Breaux

Chairman, Subcommittee on Nuclear
Regulation

Committee on Environment and
Public Works

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

The Department of Energy ie required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to subnmit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the State of Washingten,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Bincerely,

&., Cot

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

cc: Honorable Alan K. Simpson

Ranking Minority Member

subcommittee on Nuclear
Requlation

Comnittee on Environment and
Public wWorks

United States Eenate

Washington, D.C. 20510
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Department of Energy
Washington, DC 20585

Mav 26 1987

Honorable Jim Wright
Speaker of the House of Representatives
wWashington, D.C. 20515

Dear Mr. Speaker:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. “

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

R €.Rok

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

< Celebrating the U.S. Constitution Bicentennial — 1787.1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Tom Bevill

Chairman, Subcommittee on Energy
and Water Development

Committee on Appropriations

Bouse of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. .

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Eincerely,

(e C b

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures =

cc: Honorable John T. Myers
Ranking Minority Member
Subconmittee on Energy
and Water Development
Committee on Appropriations
House of Representatives
washington, D.C. 20515

¢ Celebrating the U.S. Constitution Bicentennial — 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Robert A. Roe

Chairman, Committee on Science, Space,
and Technology

House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the State of Washingten,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

e Rt

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

.

Enclosures

cc: Honorable Manuel Lujan, Jr.
Ranking Minority Member
conmittee on Science, Epace,
- and Technology
House of Representatives
Washington, D.C. 20515

REC,
1 il
o> Celebrating the U.S. Constitution Bicentennial — 1787-1987



oy

- w O

Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Marilyn Lloyd

Chairman, Subcommittee on Energy
Research and Developxent

Committee on Science and Technology

House of Representatives

wWashington, D.C. 20518

Dear Madam Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear wvaste
repository. '

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Texas, the State of Nevada, the sState of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Eincerely,

Lo CBonte

Ben C. Rusche, Directer
Office of Civilian Radioactive
Waste Managenent

Enclosures ~

cc: Honorable 5id Morrison
Ranking Minority Member
Subconnittee on Energy
Research and Developnment
Committee on Bcience and Technology
House ©of Representatives
Washington, D.C. 20515
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Department of Energy
Washington, DC 20585

MAY 26 1387

Honorable Morris K. Udall

Chairman, Committee on Interior and
Insular Affairs

House of Representatives

washington, D.C. 2051$

Dear Mr. Chairman:

The Department of Energy is regquired by Section 117(c) of the
Ruclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. .

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Aol Mt

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures :

cc: Honorable Don Young
Ranking Minority Member
Committee on Interior and
Insular Affairs
House of Representatives
Washington, D.C. 20515

BT,
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Department of Energy
Washington, DC 20585

MAY 2 ¢ 1387

Honorable John D. Dingell

Chairman, Committee on Energy
and Commerce

House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with :
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

o O et

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

cc: Honorable Norman F. lLent
Ranking Minority Member
Committee on Energy
and Commerce
House of Representatives
wWashington, D.C. 20515
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Phil Sharp

Chairman, Subcommittee on Energy
and Powver

Committee on Energy and Commerce

House of Representatives

wWashington, D.C. 20515

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department'’s reports to Congress on
the status of consultation and cooperation negotiations with

the Etate of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservaticn, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

/?LWC-@,.,,_,L.__

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures °

cct Honorable Carlos Moorhead

Ranking Minority Member

Subcommittee on Energy
and Power

Ccommittee on Energy and
Commerce

House of Representatives

Washington, D.C. 20515

* Celebrating the U.S. Constitution Bicentennial — 1787-1987



* Department of Energy
Washington, DC 20585

MAY 26 187

Honorable Jim Chapman
House of Representatives
Washington, D.C. 20515

Dear Mr. Chapman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. <

Enclosed is a copy of the Department's report to cbngress on
the status of consultation and cooperation negotiations with
the state of Texas together with the State's comments on this
report.

Sincerely,

/ .710-' C. /\2,«..‘,&—

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

RS, |
4 Kl
> Celebrating the U.S. Constitution Bicentennial — 1787-1987



Department of Energy
Washington, DC 20585

NMAY 2 6 1987

Honorable Charles Wilson
House of Representatives
wWashington, D.C. 20515

Dear Mr. Wilson:

The Department of Energy is regquired by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Departmentts report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

1o C et

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Steve Bartlett
House of Representatives
Washington, D.C. 2051%

Dear Mr. Bartlett:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification-that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Departmentfs report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

B C.AL.te

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

ol .
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Honorable Ralph M. Hall
House of Representatives
Washington, D.C. 20515

Dear Mr. Hall:

The Department of Energy is
Nuclear Waste Policy Act of

Department of Energy

Washington, DC 20585

MAY 26 1987

required by fection 117(c) of the

1982 to submit to Congress a report

on the status of negotiations leading to Consultation and

Cooperation Agreements, if

within six months after not
approved for site character
repository. -

such Agreements are not completed
ification that sites have been
ization for a nuclear waste

Enclosed is a copy of the Department‘®s report to Congress on
the status of consultation and cooperation negotiations with

the State of Texas together
report.

Enclosures

with the State's comments on this

Sincerely,

e C. fort

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

* »* Celebrating the U.S. Constitution Bicentennial — 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable John Bryant
House of Representatives
Washington, D.C. 20515

Dear Mr. Bryant:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. d

Enclosed is a copy of the Department's report to Congress on

the status of consultation and cooperation negotiations with

the State of Texas together with the State's comments on this

report. :
Sincerely,

l@wd-&w—

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

*

* »* Celebrating the U.S. Constitution Bicentennial — 1787-1987




\J \/
Department of Energy
Washington, DC 20585

MAY 2 6 1987

Bonorable Joe Barton
House ©of Representatives
washington, D.C. 20515

Dear Mr. Barton:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the state of Texas together with the Etate's comments on this

report.
Sincerely,
Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management
Enclosures
Pode 23

{' % .. “ '
., 4
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Department of Energy
Washington, DC 20585

MAY 26 1087

Honorable Bill Archer
House of Representatives
Washington, D.C. 20515

Dear Mr. Archer:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

R A

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial — 1787-1987




Department of Energy
Washington, DC 20585

MAY 26 1987

-

Honorable Jack Fields
House ©f Representatives
washington, D.C. 2051%

Dear Mr. Fields:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Departmenf's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

/&wc-&,&_

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 2 6 187

Honorable Jack Brooks
House of Representatives
Washington, D.C. 20515

Dear Mr. Brooks:

The Department of Energy is reguired by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with

the State of Texas together with the State's comments on this
report.
Sincerely,

/34,- 0t

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Managenment

Enclosures

Celebrating the U.S. Constitution Bicentennial — 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable J.J. Pickle
House of Representatives
Washington, D.C. 20515

Dear Mr. Pickle:

The Department of Energy is required by Bection 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on _
the status of consultation and cooperation negotiations with
the state of Texas together with the State's comments on this
report.

Sincerely,

L N

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

f w [ 4 i
* »* Celebrating the U.S. Constitution Bicentennial — 1787-1987




Department of Energy
Washington, DC 20585

MAY 26 1387

Honorable Marvin leath
House of Representatives
washington, D.C. 20515

Dear Mr. Leath:

The Department of Energy is requiréd by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with™
the State of Texas together with the State's comments on this
report.

Sincerely, .

(oo Coete

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Managenent

Enclosures

Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 2 6 1387

Honorable Beau Boulter
House of Representatives
washington, D.C. 20515

Dear Mr. Boulter:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy ©of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the state of Texas together with the State's comments on this

report.
Sincerely,

B C ot

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Managenent

Enclosures

£ ;
‘g =4
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Mac Sweene
House of Representatives
wWashington, D.C. 20515

Dear Mr. Sweeney:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. 5

Enclosed is a copy ©of the Department’s report toc Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the state's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

\)
o™

> * Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable E de la Garza
House of Representatives
Washington, D.C. 20515

Dear Mr. de la Garza:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. )

Enclosed is a copy of the Debartment's report to Congress on
the status of consultation and cooperation negotiations with
the Etate of Texas together with the State's comments on this

report. .
Bincerely,
&wc-u
Ben C. Rusche, Director
Office of Civilian Radicactive

Waste Management
Enclosures
SO,

Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Départment of Energy
Washington, DC 20585

NAY 26 1387

Honorable Ronald D. Colenman
House of Representatives
Washington, D.C. 20515

Dear Mr. Coleman:

The Department of Energy is required by. Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not conmpleted
within six months after notification‘that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

P e tte

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

‘g}}
° »* Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Charles W. Stenholm
House of Representatives
Washington, D.C. 20515

Dear Mr. Stenholm:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this

report.
Sincerely,
Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management
Enclosures
Pos 3
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Department of Energy
Washington, DC 20585

MAY 26 1387

Honorable Mickey leland
House of Representatives
Washington, D.C. 20515

Dear Mr. lLeland:

The Department of Energy is required by Section 117(c) of the
Ruclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the Etate of Texas together with the State's comments on this

report. .
Sincerely,
Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management
Enclosures

R
%
L c'

N,

Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable lLarry Combest
House of Representatives ’
wWashington, D.C. 20515

Dear Mr. Combest:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the state of Texas together with the State's comments on this
report.

Sincerely,

[@,wC./é«,wL«_.

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

f z“ *
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Henry B. Gonzalez
House of Representatives
Washington, D.C. 20515

Dear Mr. Gongzalez:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after not{fication that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Departmené's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

'&’“d'/é/.o—véi__

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

-+ Celebrating the U.S. Constitution Bicentennia! — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Lamar Smith
House of Representatives
washington, D.C. 20515

Dear Mr. Smith:

The Department of Energy is required by Section 117(c) of the
‘Nuclear Waste Policy Act of 1982 to submit to Congress & report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. :

Enclosed is a copy of the Department'’s report toc Congress on
the status of consultation and cooperation negotiations with
the ttate of Texas together with the State's comments on this
report.

Sincerely,

ch.M

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

ot Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 26 1387

Bonorable Tonm Delay
House of Representatives
wWashington, D.C. 20515

Dear Mr. Delay:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. '

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this

report.
Sincerely,
Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management
Enclosures

Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Albert G. Bustamante
House of Representatives
wWashington, D.C. 20515

Dear Mr. Bustamante:

The Department of Energy is required by Section 117(c) of the
Ruclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Departmené'a report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

AWC.M

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

- Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 2 ¢ 1987

Honorable Martin Frost
House of Representatives
Washington, D.C. 20515
Dear Mr. Frost:

The Department of Energy is required by Section 117(c) of the

Nuclear Waste Policy Act of 1982 to submit to Congress a report

on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Azreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

AWC/Q-,«AG_.

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

Bt o
\L::" ¢
Ly Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MaY 26 1987

Honorable Michael A. Andrews
House of Representatives
Washington, D.C. 20515

Dear Mr. Andrews:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texus together with the State's comments on this

report.
Sincerely,
Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management ~
Enclosures

JEE,
* »* Celebrating the U.S. Constiwution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 2 6 1387

Honorable Richard K. Armey
House of Representatives
Washington, D.C. 20518

Dear Mr. Armey:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not conmpleted
within six months after notification that sites have been
approved for esite characterization for a nuclear wvaste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

1§ Kl o
o Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Solomon P. Ortiz
House of Representatives
Washington, D.C. 20515

Dear Mr., Ortiz:

The Department of Energy is reguired by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification.that sites have been
approved for site characterization for a nuclear waste
repository. '

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the state of Texas together with the State's comments on this
report.

Sincerely,

P b et

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

> Celebrating the U.S. Constitution Bicentennial — 1787-1987




Department of Energy
Washington, DC 20585

MAY 26 1387

Honorable Lloyd Bentsen
United States Senate
Washington, D.C. 20510

Dear Senator Bentsen:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department®s report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this

report.
Sincerely,
Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management
Enclosures
Potc 2
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Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Phil Gramm
United States Senate
Washington, D.C. 20510

Dear Senator Gramm:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

s Celebrating the U.S. Constitution Bicentennial — 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Bill Clements
Governor of Texas
Austin, Texas 78711

Dear Governor Clements:

The Department of Energy is regquired by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

S O fake

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

ATh -
Y El g
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Department of Energy
Washington, DC 20585

' DEC 2 8 1956,

Honorable Mark White
Governor of Texas
Austin, Texas 78711

Dear Governor White:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must also include the reasons why such
agreements have not been concluded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

Enclosed is a copy of the report which I will be transmitting

to Congress. In accordance with the Act, which regquires that the
Department should transmit this report to Congress no later than
30 days after the end of the six-month period following notifica-
tion of a site, we will be submitting this report to Congress
shortly. We would therefore appreciate receiving your comments
as soon as possible.

We look forward to working with the State of Texas on
consultation and cooperation negotiations.

Sincerely,

6”@ /Q«»aa

Ben C. .Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosure e
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Section 117(c) of the Nuclear Waste Policy Act of 1582 (the Act)
directs the Department ©f Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the .reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not

later than 60 days after Presidential approval of a site for site
characterization.

Oon May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington = be selected for site characterization. On

July 25, 1986, Mr. Jeffersor 0. Neff, manager of the Salt Reposi-
tory Project Office, wrote to Mr. Steve Frishman, director of the
Texas Nuclear Waste Programs Office, to invite the State to
initiate the process of developing a Consultation and Cooperation
Agreement with a meeting of representatives of all States, within
which recommended sites are located, and all three affected India
Tribes. Mr. Frishman replied in a telephone conversation with
DOE Headquarters staff on August 19, 1986, that a joint meeting
between the Department and State and Tribal nuclear waste offices
would not be appropriate at this time, although such a meeting
might be worthwhile in the future.

In response to this interest in individual negotiations, on
November 20, 1986, a letter was sent to Governor Mark White of
Texas to renew the Department's coffer to negotiate a Consultation
and Cooperation Agreement, this time directly between DOE and the
State of Texas. Although a response from Governor White has not
yet been received, the Department is looking forward to working
with the State of Texas to pursue negotiations on a Consultation
and Cooperation Agreement.

Pursuant to the Act, enclosed are the. comments of Governor White
on this report. Also enclosed is a2 copy of the July 25, 1986,
letter to Mr. Frishman and a copy of the November 20, 1986,
letter to Governor White.

Enclosures
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Department of Energy

Chicago Operations Office

St Repository Project Office -,
805 King Avenue '
Columbus, Ohio 43201-2€693
Commercial (614) 424-8616
F!TISU 976'89‘ 5

July 25, 1986

Mr. Steve Frishman

Huclear Waste Program Office
Office of the Governor
General Counsel Division
PoOo BOX 12428

Austin, TX 7871}

Dear Mr, Frishman:

On May 28, 1986, the Department of Energy's recommendation of three sites in
Hevada, Texas, end Washington was spproved for detailed site characterization

:er‘a deep-minded geologic repository for high-level waste and spent nuclear
uel. ‘. ’

In accordance with Section 117{(c) of the Nuclear Waste Policy Act of 1982, the
Qepartment desires t¢ begin the process that would eventually lead to 2 signed
Consultation and Cooperation {C&C) agreement. '

As & starting point, the Department would like to meet with representatives
from the three Stites and three affected Indian Tribes to discuss CiC
activities to date, review the scope and parameters of C&C agreements, and
talk about provisfons that might be in common {n 211 such agreements,

We will be contacting you in the near future to arrange for & time and place
that would be acceptadble to each of the States and Indian Trides. Should you
desire to discuss this matter with me, please do not hesitate to give me 2

call,

Sincerely,

..s...D.:...,.... L
2.0, Neff G
Project Manager
. Salt Repository Project Offfce
SRPO:LKH:max:11845S Tetaa IN#471-86
. ' 1 °d  1pt60 §6/82/20. *§705 QK QUJE WO
So——— . . testude {n Outgofng Mafl Log Fax Humber 45.7- g él! ey

e Vaeltv Number Qb 924/ T



Department of Energy
Washington, DC 20585

NOV 2 0 1386 .

Honorable Mark White
Governor of Texas
Austin, Texas 78711

Dear Governor White:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-

mined geologic repository for high-level radiocactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was regquired to seek to enter into negotiations

leading toward consummation of a written binding consultation and

cooperation agreement. The provisions of such an agreement are
defined by the Act.

on July 25, 1986, Mr. Jeff Neff, project manager of the Salt
Repository Project Office at DOE's Chicago Operations Office,
wrote to Mr. Steve Frishman of your staff recommending that we
initiate the process of developing consultation and cooperation
agreements with & meeting of representatives of all States,
within which recommended sites are located, and of all three
affected Indian Tribes. Similar letters were sent by our project
ofiices to the other two States and to the three affected Indian
Tribes.

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to initiate negotia-
tions for a consultation and cooperation agreement, this time
between DOE and the State of Texas.

To facilitate the commencement of negotiations, the Office of
Civilian Radioactive Waste Management has designated a team to
negotiate with your State. This team will be led by Mr. Neff,
who will be contacting your office shortly to discuss appropriate
arrangenments.
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" We look forward to the participation of the State of Texas in this
1nportant statutory process.

3 Sincerely,.

en C. Rusche, Director

Office of Civilian Radioactive
Waste Management

ot taer sl U SN Y S o

. sl en mec s s g ar
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] OFFICE OF THE GOVERNOR
MARK WHITE : STATE CAPITOL
GOVERNOR AUSTIN, TEXAS 78711

January 16, 1987

Mr. Ben C. Rusche, Director

Office of Civilian Radioactive Waste Management
United States Department of Energy

1000 Independence Avenue, S.W,

Washington, D.C. 20585

Dear Mr. Rusche:

1 have your letter of December 23, 1986, in which you transmit to
Governor Mark White, in accordance with Section 117(c) of the Nuclear Waste
Policy Act, your report to Congress concerning negotiations with the State of
Texas regarding a Consultation and Cooperation Agreement. Governor White has
asgzd that 1 review your report and respond with comments, as provided in the

WPA.

Enclosed you will find our review of your December, 1986, report to be
forwarded to Congress.

Sincerely,

<
AT O S
Steve Frishman, Director

Nuclear Waste Programs Office

SF:dp
enclosure

000212
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State of Texas Comments

Regarding
U. S. Department of Energy
December, 1986

Report to Congress Concerning Negotiations

with the State of Texas
as Required by

Section 117(c)
Nuclear Waste Policy Act of 1982

Mark thte,fGovernor
January 1987

"COMMENT 1

The U. S. DOE report does not state the "reasons why such agreement has
not been completed”, as required by Section 117(c) of the Nuclear Waste
Policy Act of 1982,

The DOE, during the six month period May 28, 1986 - November 27, 1986,
did not pursue the substantive written agreement process in a manner that
could reasonably result in completion of an agreement within the stated
period. Texas did not submit a written request to the Secretary to begin
negotiations seeking an agreement prior to, nor during the 60 days following
the (May 28, 1986) date on which the President approved the Deaf Smith
County, Texas, site for site characterization, This option 1s available to
Texas, according to the Act, therefore, it was the Secretary's duty to ini-
tiate the process during the period of time set out in the Act. The manner
in which the Secretary performed this duty, and the responses of Texas will
be discussed in comments below. Had the Secretary been more rigorous in the
pursuit of his duty to initiate substantive negotiations, other circumstances
of the DOE program progress suggest that completion of a written agreement
probably could not have been accomplished during the six month period,
First, the May 28, 1986, announcement of the President's candidate sites
decisfon, with literally only a few moments prior notice, and the simultan-
eous issuance of final Environmental Assessments for nomination of sites,
left Texas with little to no specific knowledge of DOE's site characteriza-
tion plans at the time of the candidate site decision. In addition, the land
within the Deaf Smith County site is entirely private farmland, and remains
as such as this time, without our having knowledge of DOE's specific plans
for acquisition during the site characterization process. These two factors
put Texas in a position in which it would be undesirable, and impossible to
complete a written agreement, as a result of DOE not having made available
sufficient f{nformation regarding its program plans for us to fully scope the
necessary contents of such an agreement.
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COMMERT 2

- The U, S. DOE regort does not fully state the Texas response to the
referenced July 6, etter.

The report states: “Mr. Frishman replied in a telephone conversation
with DOE Headquarters staff on August 19, 1986, that a joint meeting between
the Department and State and Tribal nuclear waste offices would not be app-
gropriaﬁe at this time, although such a meeting might be worthwhile in the

uture.

The response from Mr. Frishman further stated that the NWPA speaks to a
“separate binding agreement” [Section 117(c)]), and that prior to any discus-
sfon of “scope and parameters of C4C agreements, and talk about provisions
that might be in common in 211 such agreements" (letter of July 25, 1986,
Neff to Frishman), the State of Texas and DOE must address issues of particu-
lar interest and significance to the unique situation of the Deaf Smith
County site in Texas, 3

The DOE report correctly reflects that there was no further communica-
tion of substance on the matter of a written agreement with the State of
Texas until the referenced November 20, 1986, letter from Ben Rusche to
Governor Mark White, dated just eight days before the close of the statutory
six month period.

COMMENT 3

The State of Texas provided timely response to the referenced November
20, 1986 letter. -

Upon receipt of the November 20, 1986, letter from Ben Rusche, a
December 5, 1986, response was mailed to Mr. Rusche., A copy of that letter
is attached to these comments. In that response, the DOE Office of Civilian
Radioactive Waste Management designation of a team to initiate negotiations
with Texas, led by Mr, Jeff Neff, was acknowledged. We have not been
contacted by Mr. Neff on this matter, since his designation as lead
negotiator.

COMMENT 4

The DOE's view of the scope of a written agreement, pursuant to Section
117(cY of the NWPA, i1s unduely restrictive. .

The referenced November 20, 1986, letter states, at the end of the
second paragraph: “The provisions of such an agreement are defined by the
- Act.* This interpretation of the scope of a written agreement is not
supported by the Act, fn that the Act [Section 117{c)], when the key language
is sufficiently distilled, describes a written agreement as “setting forth
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but not limited to) (emphasis added) the procedures under which the require-
mentsS ...y an e provisions of such written agreement, shall be carried
out.” It is our position that the Act does not, nor did the Congress intend
for it to “define" the scope and elements of a written agreement. The Act
does contain a recognition of the minimum scope of activities for which
procedures should be developed, but in no way does it state or imply any
limitation other than the necessity that the provisions not be unlawful,

This is a matter of considerable concern to the State of Texas in view
of the fact that the Deaf Smith County site is located on private land which
includes and 1s surrounded by thousands of acres of prime farmland that is
continually involved in intensive crop, livestock, and seed production.
Agriculture is the mainstay of the economy of Deaf Smith County, which con-
sistently ranks first in Texas in cash receipts for crops and livestock, with
annual receipts exceeding $500 million. Any written agreement with the State
of Texas must take into account this, and other unique aspects of the site
area. A preconceived notion, by DOE, of the scope of such an agreement is
not only unacceptable to Texas, but is contrary to the letter and intent of
the NWPA, '

COMMENT 5
The DOE did not provide adequate time for the State of Texas to review

and comment on 1ts report and submit the report to Congress within the 30 day
statutory period.

The NWPA requires that the Secretary's report to Congress within the 30
days following the initial six month period after candidate site designation,
if a written agreement of not completed. The Act further requires that the
Secretary's report be submitted to the Governor of the affected state for his
review and comments, which comments are to be attached to the Secretary's
report.

The DOE report was transmitted by letter from Ben Rusche to Governor
Mark White dated December 23, 1986, just five days before the close of the 30
day statutory perfod. The December 23, 1986, letter seeking our early
response is attached to these comments. Clearly, it was not possible for the
State of Texas to review and transmit comments on the Secretary's report in a
manner that would have permitted the Secretary to submit his report to
Congress within the statutory period.

enclosures



OFFICE OF THE GOVERNOR
MARK WHITE STATE CAPITOL
GOVERNOR AUSTIN, TEXAS 78711

December 5, 1986

Mr, Ren C. Rusche, Director

Office of Civilian Radioactive Waste Management
United States Department of Energy

1000 Independence Avenue, S.W.

Washington, D.C. 20585

Dear Mr. Rusche:

We have received your letter of November 20, 1986, in which you inform
Governor White that Mr, Jeff Neff, manager of the DOE Salt Repository Project
Office, will serve as the leader of the DOE negotiating team to begin the
process of seeking to develop a consultation and cooperation agreement with
the State of Texas, pursuant to Section 117(c) of the Nuclear Waste Policy
Act of 1982,

Governor White has asked that I acknowledge your letter and the -
information that Mr, Neff will be contacting us to discuss appropriate
arrangements. Mr. Neff may contact me at the Nuclear Waste Programs Office
at his convenience.

Thank you for informing us of your having initiated the C&C agreement
process by naming the DOE's team leader for negotiations.

Sincerely,

ST Erd—

Steve Frishman, Director
Nuclear Waste Programs Office

SF:dp



Department of Energy (j(’/
Washington, DC 20585 @p /l‘ /

DEC 2 3 1986 DEC &7 ¢ l/7

Honorable Mark White
Governor of Texas
Austin, Texas 78711

Dear Governor White:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must a2lso include the reasons why such
agreements have not been concluded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

Enclosed is a copy of the report which I will be transmitting

to Congress. In accordance with the Act, which requires that the
Department should transmit this report to Congress no later than
30 days after the end of the six-month period following notifica-
tion of a site, we will be submitting this report to Congress
shortly. We would therefore appreciate receiving your comments
as soon as possible.

We look forward to working with the State of Texas on
consultation and cooperation negotiations.

Sincerely,

é‘.@ /Q,«-&a.

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosure
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Department of Energy holbple
Washington, DC 20585 addlressets

MAY 2 ¢ 1987

Honorable Chic Hecht
United States Senate :
Washington, D.C. 20510

Dear Eenator Hecht:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the state of Nevada together with the State's comments on this
report.

Sincerely,

,@wa.m

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Managenment

Enclosures
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Department of Energy
Washington, DC 20585

MAY 20 13-

Honorable Harry Reid
United States Eenate
Washington, D.C. 20510

Dear Eenator Reid:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Nevada together with the State's comments on this
report.

Eincerely,

rCfoo it

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Managenment

*
Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1387

Honorable James H. Bilbray
House of Representatives
Washington, D.C. 20515

Dear Mr. Bilbray:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress & report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization tor & nuclear waste
repository. .

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the state of Nevada together with the State's comments on this
report.

Sincerely,

P C Aot

Ben C. Rusche, Director
Office of Civilian Radicactive
.Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 2 6 1387

Honorable Barbara ¥. Vucanovich
House of Representatives
washington, D.C. 20515

Dear Ms. Vucanovich:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1882 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreemente are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. ’

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Nevada together with the State's comments on this
report.

Eincerely,

(o

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

Pats Y
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Department of Energy
Washington, DC 20585

MAY 2 ¢ 1987

Honorable Richard H. Bryan
Governor of Nevada
Carson City, Nevada 89710

Dear Governor Bryan:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 19682 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Nevada together with the State's comments on this
report.

Sincerely,

/o e ot

Ben C. Rusche, Director
Office of Civilian Radicactive
Waste Management

Enclosures

* Celebrating the U.S. Constitution Bicentennial — 1787-1987
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Department of Energy
Washington, DC 20585

DEC 23 1865 -

Honorable Richard W. Bryan
Governor of Nevada
Carson City, Nevada 89710

Dear Governor Bryan:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must also include the reasons why such
agreements have not been concluded. The Act alsoc specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

Enclosed is a copy of the report which I will be transmitting
to Congress. In accordance with the Act, which requires that
the Department should transmit this report to Congress no later
than 30 days after the end of the six-month period following
notification of a site, we will be submitting this report to
Congress shortly. We would therefore appreciate receiving your
comments as soon as possible.

We look forward to working with the State of Nevada on
consultation and cooperation negotiations.

Sincerely,

en C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosure -

-
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Report to Congress Concerning Negotiations
with the State of Nevada
as Required by
Section 117(c) of the
Nuclear Waste Policy Act of 1982
U.S. Department of Energy
December 1986
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Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not

later than 60 days after Presidentiel approval of a site for site
characterization. .

On May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. oOn

July 25, 1986, Mr. Donald Vieth, director of the Waste Management
Project Office at DOE's Nevada Operations Office, wrote to

Mr. Robert Loux, executive director of the Nevada Nuclear Waste
Project Office, to invite the State to initiate the process of
developing a Consultation and Cocperation Agreement with a
meeting of representatives of all States, within which recom-
mended sites are located, and all three affected Indian Tribes.
Mr. Loux replied in a telephone conversation with DOE
Headquarters staff on August 19, 1986, that he did not see the
need for a joint meeting at this time. In a letter dated

August 27, 1986, to Mr. Vieth, Mr. Loux reiterated this, and also
indicated that the State of Nevada would likely be in a position

to initiate direct negotiations with the Department in the near
future. -

In response to this interest in individual negotiations, on
November 19, 1986, a letter was sent to Governor Richard Bryan of
Nevada to renew the Department's offer to negotiate a Consulta-
tion and Cooperation Agreement, this time directly between DOE
and the State of Nevada. On December 16, 1986 Governor Bryan
replied, charging that the implementation of the Nuclear Waste
Policy Act by the Department of Energy has made it "impossible
for the State of Nevada to have any confidence or trust in any
negotiations with the Department of Energy regarding the
implementation of the balance of the program..." In spite of
Governor Bryan's misgivings, the Department is looking forward to
working with the State of Nevada in whatever way possible to
pursue negotiations on a Consultation and Cooperation Agreement.

Pursuant to the Act, enclosed are the comments of Governor Bryan
on this report. BAlso enclosed is a copy of the July 25, 1986,
letter to Mr. Loux and a copy of the November 19, 1986, letter to
Governor Bryan. '

Enclosures
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Department of Energy
Nevada Operations Office
P. 0. Box 14100
. Les Vegas, NV 89114-4100
‘ i

Robert R. Loux, Jr., Executive Director

Nuclear Waste Project Office JUL 25 1985
State of Nevada

Evergreen Center

Suite 252

1802 North Carson Street

Carson City, NV 89701

Dear Mr. Loux:

On May 28, 1986, the Department of Energy's (DOE) recommendation of three
sites in Nevada, Texas, and Washington was approved for detailed site
characterization for a deep-mined geologic repository for high-level waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act (NWPA) of
1982, the Department desires to begin the process that would eventually lead
to a signed Consultation and Cooperation (C§C) Agreement.

As a starting point, the Department would like to meet with representatives
from the three States and three affected Indian Tribes to discuss C&C
activities to date, review the scope and parameters of C&C Agreements, and
talk about provisions that might be in common in all such agreements.

We will be contactiné you in the near future to arrange for a time and place ,".
that would be acceptable to each of the States and Indian Tribes. Should you,
desire to discuss this matter with me, please do not hesitate to give me a
call. , o

Sincerely,

oot i

: Donald L: Vieth, Director '
WMPO:DLV-1778 Waste Management Project Office

-’
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Department of Energy
Washington, DC 20585 |

. - $0V 19 1385
J . ..'.
Honorable Richard W, Bryan

Governor of Nevada
Carson City, Nevada 89710

Dear Governor Bryan:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-~
nmined geologic repository for high-level radiocactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Kuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiatioens
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

Oon July:25, 1986, Mr. Donald L. Vieth, director of the Waste
Management Project Office at DOE's Nevada Operations Office,
wrote to Mr. Robert loux of your staff recommending that we
initiate the process of developing consultation and cooperation
agreements with a meeting of representatives of all States,
within which recommended sites are located, and of all three
affected Indian Tribes. Similar letters were sent by our project
ofiices to the other two States and to the three affected Indian
Tribes. s .

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to initiate negotia-
tions for a consultation and cooperation agreement, this time
between DOE and the State of Nevada. .

To facilitate the commencement of negotiations, the Office of
Civilian Radicactive Waste Management hacs designated a team to
negotiate with your State. This team will be led by

Mr. Don Schueler, the deputy manager of “the Nevada Operations
office. Mr. Schueler will be contacting your office shortly to
discuss appropriate arrangements. ‘ :




-2
We ook forward to the participation of the gtate of Nevada in this
important statutory pr?cess, _.:_ :
s " .

& inceféiy '

ﬁn C. Rusche, pirector

office of Civilian Rradiocactive
wWaste Management



THE STATE OF NEVADA

EXECUTIVE CHAMBER

Carson City, Nevada 89710
RICHARD H. BRYAN TELEPHONE
Covernor (702 085-%670

January 19, 1987

The Bonorable John &. Herrington
Secretary of Energy

U.E. Department of Energy
Forrestal Building

1000 Independence Avenue, S.W.
washington, D.C. 20585

Dear Mr. Secretary:

I bhave reviewed Mr. PFRusche's proposed report to
Congress which is required by Section 117(c) of the Nuclear Vaste
Policy Act, 42 U.S8.C. 10137(c). It is misleading and incomplete
ly describes the reasons why I believe that "it is now impossible
for the State of Nevada to have confidence or trust {(n any
negotiations with the Department of Energy regarding the
implementation®™ of the federal government's nuclear waste pro-
grem. Section 117(c) specifically requires that the Secretery
report "the reasons why [a consultation and cooperation) agree-
ment has not been completed.,®

Those reasons are generally stated in my letter of
December 6, 1986 to you, which is attached (Attachment 1). Those
reasons include the department's repeated unwillingness to
consult with the state or to give the state opportunities to
participate substantively {n departmental decision-making. The
most glaring example of this is, of couree, the department's
refusal to provide for state participation in or knowledge of the
site selection methodology and development of the Environmental
Assessmente., Those documents are now subject to litigation in
the Ninth Circuit Court of Appeals (Nevade v. Rerrington, No.
86-7307 and consolidated cases).

0606155
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Ronorable John §. Herrington
January 19, 1987
Page Two

. I have prepsred and submit herewith & statement of
position regarding the various shortcomings of U.S. DOE's man-
agement of the repository program (Attachment 2). These comments
are escential to a full understending of my letter of December 6,
1986, and to Kevada's reason for declining, at this time, to
enter into negotiations for a consultation and cooperation
agreement with the department. Please include this letter and

‘attachments in your report as reguired by Section 117 (c).

) Ein erely! B
L!g’l '
' llyw
Governor
RHB/dk1

Enclosures
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THE STATE OF NEVADA

EXECUTIVE CHAMBER
Canon City, Nevada 99710

=. = - T

RCHARD H. BRYAN TILLPHONE

Covernge anhcangﬂ ] 1700 MW

PS-

Cecember 16, 1986

The Honorable John £. Herrington S
The Secretary of Energy

U.S. Department of Energy

Washington, D.C. 20585

]
[]
]
]
(]
-l

Dear Mr. Secretary:

1 have reviewed Mr. Rusche's November 1%, 1986 letter
seeking to enter into & binding written agreement with the State
of Nevada pursuant to Section 117(c) of the Nuclear Waste Policy
Act, 42 U.S.C. 10137(c). His letter proposes commencement oOf
necotiations with a "team” of Department of Energy personnel

heaéed by Mr. Don Schueler, Deputy Manager of the Nevada Oper-
ations Office.

I believe that the concept of the development of a
written agreement between an &ffected State, such as Nevada, and
the Department of Energy, &s originally envisioned by Congress,
has considerable merit and Congress shoulé be commended for their
foresight in this recard. However, I do not believe that Con-
gress or any of the affected states envisioned that the Depart-
ment of Energy would have acted irresponsibly and illegally in

——---implementing the Rct as h#s now besome-so_apparent

-a R

2s you know, I, 8long with the Attorney General anéd the
entire congressionel cdelegation have filed actions challenging
the legelity of nearly every major decision that the Cepartment
has made in this program. These challenges are supported by 2
broad spectrum of the citizens of HNevada. These actions
challenge the validity, as well as the legality, of this program,

© Witelauy)
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° Honorable John S§. Berrington
December 16, 1986
-Page Two

and to the extent that they are successful, major program de-
cisions regarding site selection that you have made may be
declareé¢ null and void end the entire siting process restarted.
This may include the development of new siting guidelines,
rescreening for potentially acceptable sites, the édevelopment of
new environmental assessments, ané restarting the second repos-
itory program.

Given the way in which the departrment has implemented
the Act, it is now impossible for the State of MNevadea to have
confidence or trust in any necotiations with the Department of
Energy regardéding the implementation of the balance of the program
until the uncertainties surrounding the aforementiored concerns

oy BT€ Tesolved by the courts, Congress or by the Department. -

To the extent that our concerns regarding the legality
cf the siting gquidelines, the site selection process, the en-
vironmental assessments and the timing of the preliminary deter~-
mination of suitability required by Section 114(f) of the Act and
the second repository program are negotiable, then perhaps
édiscussion regerding a possible written agreement may be appro-
priate, ané 1'd appreciate your consicderation of those matters.

Additionally, the manner in which the Department of
Energy has treated the State of Nevada in attempting to consult
and cooperate, as required by e Act, has compounded this
situation. The Department has conducted its grants application
process in an arbitrary fashion. As you know, Nevada has been
forceéd to seek review by the courts of the way in which the
Department has used the grants process to limit the State's °
participation in the program, and it sppears thet, even though
the court ruled in our favor, we now may be forced back to court
over our current grant application.

This lack of cooperation also diminishes our confidence
that the Department woulé honor the terms of a written acreement
anry more than &t has lived up to the statutory requirements of
the Act. Should the Department be sincerely interested in
consulting ané cooperating with the State of Nevade, it can
éemonstrate that commitment by fulfilling our grant request
without the continuing difficulties which has been present in

nearly every one of our past, 25 well as our current, grant
requests.



The Honorable John S. Herrington
pDecember 16, 1986
Page Three

1'd appreciate your consideration of these concernsg,
and I would be happy to provide any further information you may -
require. Robert Loux, Director of State Nuclear Waste Project
office will be available to discuss our concerns with Mr. Rusche
or Mr. Schueler at any mutually convenient time.

f

Sincerely,

R qgﬁ.’!ﬁfb . 1‘3.\_

Governor

RHEB/@k1

cc: M¥r. Ben Rusche
¥r. Pon Schueler
Mr. Grant Sawyer
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ATTACEMENT 2
NEVADA'S STATEMENT OF POSITION
RE: SBORTCOMINGS IN TBE REPOSITORY PROGRAM

DETERMINED SELECTION O TES

The selection of Yucca Mountain in the State of Nevada (as
well as Hanford in the State of Washington), by the Department of
Energy (DOE) for site characterization was actually made long
prior to the passage of the Nuclear Waste Policy Act (NWPA). The
Department's actions since'passage of the NWPA have merely served
to confirm that predetermined selection. The site selection
process that the Act requires, which was designed by Conagress to
insure objectivity and adherence to some technical criteria, has
been manipulated to insure that its predetermined choices would be
maintained. Nevada has enunciated this concern to the Department
on several occasions, most notably in Nevada's comments on the
Draft Environmental Assessment for Yucca Mountain. (Attachment 2-
A). The Department has not responded to these comments in any

meaningful manner.

The Department, in its Environmental Assessments (EA), as
vell as in public testimony before the Congress and other bodies
both before and subsequent to the issuance of the EAs, cites
diversity of rock type as its primary justification for the

selection of Yucca Mountain. That 5usti£ication is, in the case

1




of Yucca Mountain, entirely pretextual. Otherwise, why was
granite not among the suite from which the sites for

characterization was chosen?

TBE SITING GUIDELINES ARE FATALLY FLAWED

The Department's site selection guidelines, the fundamental
- vehicle which Congress intended to insure the objectivity and
sound technical basis for .site selection in the entire program,
are hopelessly flawed, and violate the fundamental élandard
adopted by Congress in the Act. They are incapable of objective
application, but were rather designed to insure that none of the
current sites wonld be disquélified early, thus maintaining the
Department's predetermination in the selection of sites for

characterization.

In adopting the guidelines the Department jignored relevant
input from the states, tribes, and other interested parties. The
guidelines themselves wholly ignore important areas, such as
national transportation impacts, in the selection of the
repositories. Nevada's concerns on this subject went unheard by
the Department. They are summarized in Attachment 2-A. This
‘problem is the subject of litigation in EP] v. Herrinaton, Ninth
Circuit Cause No. 85-7854 and Consolidated Cases.




ERE_HAS_BEEN EANING SULTAT AND AT W
STATES

Despite Congress' intent, the repository program currently
being implemented by the Department has many of the
characteristics that foreshadowed problems from past efforts. The
program is driven by & schedule that is itself propelled by a
fixed and, some would argue, unrealistic target date. The
framework by which siting and suitability decisions will ge made,
the siting guidelines, is overly §enera1. lacking in specificity

and capable only of subjective application.

There has been a breakdown in the institutional system of
checks and balances that Congress so carefully wrought in the Act,
and the cause of this failure stems directly from DOE's inability
or unwillingness to understand the fundamental nature of the
- state/federal relationship established by the Act. Nevada has
even repeatedly used the information-demand process contemplated
by Section 117 (a)—ocf—the—Rhet—with—very—poor—results~—The—
Department has chosen to pursue a project-oriented role with zeal.
However, at the same time, it has attempted, at nearly every turn,
to limit state involvement in order to thwart states' efforts to
carry out their role under the Act. The Department refuses to
recognize the oversight role of the states; which Congress found
so essential, including technical oversight, and refuses to
cooperate with, and adequately fund, that role. The Department

¢




spoon-feeds information of its choosing to the states and tribes
and has consistently attempted to keep them at argghleéggh. DOE ___
has prohibited the states from attending meetings, from reviewing
documents, and from any involvement in the decision-making

process.

Unless balance is restored to this critical relationship the
federal government will never be able to develop the level of

public confidence essential to success in this controversial

-
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undertaking.
E_ENVIRONMENTAL ASSESSMENTS ARE ADE TE

The environmental assessments themselves, upon which the
Department's nomination and recommendation of sites for
characterization are based, are themselves totally inadequate
under the Act. In the case of Yucca Mountain the EA is based on
incomplete, inaccurate, and sometimes manipulated data.

-Significant State input to and comments upgon the EA have been
totally ignored. (Attachment 2-A). The ranking methodology
applied by the Department in selecting sites for characterization
is ftself flawed, and has been clearly manipuvlated in order,
again, to justify the Department's predetermined selection of
sites. This was confirmed by the Subcommittee on Energy
Conservation and Power, of the Committee on Energy and Commerce

investigation reported on October 20, 1986. (Attachment 2-B).
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One document uncovered by that finvestigation showed that Yucca
Mountain had 994 expected fatalities in the post-closure period
vhereas Dbavis Canyon, Utah had 32 and Deaf Smith, Texas 47. Yet
Yucca Mountain was rated fit;t in the Department's preference.

(See Attachment 2-C).

DISCONTINUANCE OF SECOND REPOSITORY PROGRAM

In abandoning the second repository program, the Secrgtaty of
Energy has violated not only the clear letter of the NWPA, but its
essential spirit as well.' Fundamental to the passage of the Act

was the concept of regional equity. In its abandonment of the

" second repository program, the Secretary has also abandoned this

concept altogether.

At various congressional hearingslbepattment officials have
cited the lack of need for a second repository as the primary
rationale for this unilateral decision, which even the
Department's General Counsel now concedes to be illegal. The
Department's own internal documents show clearly, however, that
the decision to abandon the second repository search was based

primarily, if not exclusively, on political considerations.

PREMATURE DETERMINATIONS OF SITE SUITABILITY




fogethet with the announcement of the selection of sites for
characterization, on May 28, 1986, the Secretary also made a
preliminary determination that each of the sites chosen was
suitable for development as a repository. This further fuels
Nevada's concerns that the Department is attempting to rig the

selection process.

Congress intended, in Section 114 (f) of the NWPA, to insure
that, at the end of the site characterization, DOE would have

three bona fide alternate sites. from which to ‘Eeélect one- for':

development as a repository. Thus the requirement for the
Secretary to certify that three sites were suvitable for
development as a repository after having been characterized (i.e.
studied in detail and at the repository depth). Congress was
concerned that, without such conditions, the Department might
select a preferred site for characterization, along with two less
suitable sites, in order that its preferred site would be the only
site available after characterization. In order to reduce the
likelihood that DOE would be able to choose a repository based on
political and other non-technical criteria, Congress clearly
intended to provide for three real alternatives from which to
choose after testing and evaluvation had been completed. A
determination of suvitability made ptidr to even the commencement
of characterization simply serves to further convince the states
that the entire process of selecting a repository is being skewed

by the Department.

B 2 P,
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FUNDING STATE PARTICIPATION

In FY 1984, the Department denied Nevada's request for
funding to engage in independent technical monitoring and analysis
of the Yucca Mountain site. Nevada challenged DOE in the Rinth
Circuit Court of Appeals. The court determined that the State was

" entitled to funding because of the "independent oversight role

that Congress envisioned for the states.” WNevada v. Herrinaton,
775 F. 28 529, 536 (1985). (Attachment 2-D). Notwithstanding the

court's order, DOE ptocrasiinated funding the requested activities
until after its May 28, 1986, announcement that Yucca Mountain

would be characterized.

Even now the Department has refused to evaluate and fund
Nevada's requests. Nevada's 1987 calendar year gzént application
was submitted in early October 1986. As of Januvary 14, 1987, the
Department had not evaluated the application sufficiently to

advise Nevada what additional information may be required. Nevada

'now faces the likely possibility that the intended technical work

will be compromised. The only conclusion is that DOE does not
wvant anyone looking over its shoulder. Two relevant letters,
dated December 19 and December 29, 1986, are attached and describe
the current sitvation. (Attachments 2-E and 2~F).

ENVIRONMENTAL MONITORING



The Nuclear Waste Policy Act requires that the potential
environmental impacts of site characterization be identified in a
site characterization plan, and minimized throughout site
characterization (Section 113(a)), and that the Department prepare
an Environmental Impact Statement (EIS) after site
characterization (Section 1l14(f)). <The Department proposes to
cbnduct all of its envirohment§1 analysis of activity at Yucca
Mountain without first doing any site specific environmentgl study
to establish the baseline from which impacts might be measured.
This approach is unscientific and a probable legal defect in any
subsequent EIS. The establishment of an environmental baseline
before characterization begins and the site is disrupted would not
slow down commencement of actual site characterization if it were
started now. If the Department persists in its refusal to
establish the current environmental conditions at Yucca Mountain,

Nevada will seek funding to perform this same work.

CORRECTIONS NEEDED

The entire repository siting program is threatened with
collapse. In order to avoid that outcome a restructuring of the

entire program, consistent with the Act, is essential.

The Department should rescind its nominations and

recommendations of sites for characterization, and the




environmental assessments upon which they are based. 1Its siting
guidelines should be withdrawn. New siting guidelines, based on
sound technical criteria and capable of objective application,
should be drafted by a body entirely independent of the Department
of ﬁnergy. All interested parties, including the federal
government, the states, affected Indian tribes, the nuclear
industry, and environmental organizations, should be involved in

drafting those new guidelines.

The new guidelines should then be applied, in a rgstarted
nation-wide search, to all geologic media, including granite, to
find a suite of sites for formal characterization which will
provide the technical confidence that real alternatives will be
available from which to select a site for the nation's first

repository.

Anything less than a new start, with objective, workable

guidelines based on sound technical criteria, will not be enough.

To continue along the—path which DOE insists wpon traveling is to

doom the entire process to failure. Unless we move to address the
problems inherent in this entire process now, the country will
have no solution to the problem of the disposal and isolation of

nuclear waste, even by the turn of this century.




Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Al Swift
House of Representatives
Washington, D.C. 20515

Dear Mr. Swift:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,
256A~/ ':7
Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

* Celebrating the U.S. Constitution Bicentennial — 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1387

Honorable Don Bonker
House of Representatives
washington, D.C. 20515

Dear Mr. Bonker:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. <

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the state of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

A C

Ben C. Rusche, Director
Office of Civiliean Radiocactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1927

Honorable Thomas §. Foley
House of Representatives
Washington, D.C. 20515

Dear Mr. Foley:

The Department of Energy is required by Section 117(c) of the .
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not conmpleted
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. i

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

/@wa-/é.ab—-

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Norman D. Dicks
. House of Representatives
Washington, D.C. 20515

Dear Mr. Dicks:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

/ZV.J,. /Zu_«la._

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

~
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Mike Lowry
House of Representatives
Washington, D.C. 20515

Dear Mr. lowry:

The Department of Energy is regquired by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. g

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

&@.IQM—'

Ben C. Rusche, Director
Office of Civilian Radiocactive
- Waste Management

Enclosures

A .
]‘ -
‘E 24
* »* Celebrating the U.S. Constitution Bicentennial — 1787-1987




Department of Energy
Washington, DC 20585

MAY 2 6 1387

Bonorable Rod Chandler
House of Representatives
wWashington, D.C. 2051%

Dear Mr. Chandler:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, {f such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. “

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

B CAte

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 2 € 1987

Honorable Brock Adanms
United states Senate
Washington, D.C. 20510

Dear Senator Adanms:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the gtatus of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. "

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

/ﬂwc.&ab,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 2 ¢ 1987

Honorable Daniel J. Evans
United states Senate
Washington, D.C. 20510

Dear EBenator Evans:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear wvaste
repository. .

Enclosed are copies of the Department’s reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely, :

1&,._&. /&,..,c._

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial — 1787-1987




Department of Energy
Washington, DC 20585

MAY 2 ¢ 1987

Mr. Allan V. Pinkham, Chairman

Nez Perce Tribal Executive Committee
Box 305, Main Street

Lapwai, Idaho 83540

Dear Mr. Pinkham:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not conmpleted
within eix months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

e Cot

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1977

Mr. Elwood Patawa, Chairman

Board of Trustees

Confederated Tribes of the
Unmatilla Indian Reservation

P.O. Box 638

Pendleton, Oregon 97801

Dear Mr. Patawa:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

B C Ot

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures .
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Department of Energy
Washington, DC 20585

MAY 26 1387

Mr. Melvin R. Sampson, Chairman
Yakima Tribal Council

Yakima Indian Nation

P.0. Box 151

Toppenish, Washington 98548

Dear Mr. Sampson:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. :

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Eincerely,

B C Bt

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Booth Gardner
Governor of Washington
Olyzmpia, Washington 8504

Dear Governor Gardner:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Y A

Ben C. Rusche, Director
Ooffice of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1387

Bonorable John R. Miller
House of Representatives
Washington, D.C. 20515

Dear Mr. Miller:

The Department of Energy is reguired by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. .

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

/‘ZM ¢ 1(,),,,,/@,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable ILes AuCoin
House of Representatives
Washington, D.C. 20515

Dear Mr. AuCoin:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. “

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the state of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

/3,,.«6.@”44.

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1387

Honorable Robert F. Emith
House of Representatives
Washington, D.C. 2051§

Dear Mr. Smith:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Washington, the Confederated Tribes of the Umatilla:
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial — 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Ron Wyden
House of Representatives
Washington, D.C. 20515

Dear Mr. Wyden:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 t¢ submit to Congress & report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not conmpleted
within six months after notification that sites have been

approved for site characterization for a nuclear waste
repository. ’

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima -
Indian Nation together with their comments on those reports.

8incerely,

/b C. &WA_

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Peter A. DeFazio
House of Representatives
Washington, D.C. 20515

Dear Mr. DeFazio:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

,@,,c./é,‘,;..

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1587

Honorable Denny Emith
House of Representatives
Washington, D.C. 20515

Dear Mr. Smith:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to subnmit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with

the state of Washington, the Confederated Tribes of the Umatilla:
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

B C oot

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosures
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Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Bob Packwood
United States Senate
Washington, D.C. 20510

Dear Senator Packwood:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreenents are not completed
within six months after notification that sites have been
‘approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

5. C. /2‘,.‘,44_

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Managenment

Enclosures
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Department of Energy
Washington, DC 20585

MAY 2 6 1387

Honorable Neil Goldschmidt
Governor of Oregon
Salen, Oregon 97310

Dear Governor Goldschmidt:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository. o

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima -
Indian Nation together with their commente on those reports.

Sincerely,

&.&M

Ben C. Rusche, Director
Office of Civilian Radicactive
Waste Managenment

Enclosures
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Department of Energy
Washington, DC 20585

e e

Honorable Booth Gardner
Governor of Washington
Olynmpia, Washington 98504

Dear Governor Gardner:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for & nuclear waste
repository. The report must include the reasons why such
agreements have not been concluded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

On Septémber 26, 1984, the Department of Energy transmitted a
report to Congress describing the consultation and cooperation
negotiations which had been initiated by the State of Washington
on July 27, 183, along with the State's comments on the

report.

The enclosed report to Congress provides an update on the
status of consultation and cooperation negotiations between the
Department and the State of Washington since the last report
was submitted. I will be transmitting this report, as well as
reports for the other States and affected Indian Tribes, to
congress shortly. We would therefore appreciate receiving your
comments as soon as possible.

Sincerely,

(2 Berer

Ben C. Rusche, Director
Office of Civilian Radiocactive
Waste Management

Enclosure



Report to Congress Concerning Negotiations
with the state of Washington
as Required by
Section 117(c) of the
Nuclear Waste Policy Act of 1982
U.S. Department of Energy
December 1986



Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status éf negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization, or at the written request of the State or
affected Indian Tribe within any State notified as having a
potentially acceptable site under Section 1i6(a) of the Act,
vhichever occurs first. ‘ .

On July 27, 1983, the State of Washington initiated consultation
and cooperation negotiations with the Department. These negotia-
tions, which were suspended by the State of Washington pending
resolution of several issues, were described in the enclosed
report transmitted to Congress on September 26, 1984. This
report provides an update on the status of consultation and
cooperation negotiations since that report.

On May 28, 1986, President Reagan approved the Department's
recomnendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. On

July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
Mr. Terry Husseman, progran director, Washington Office of High-
Level Nuclear Waste Management, to invite the State to renew the
process of developing a Consultation and Cooperation Agreement
with a meeting of representatives of all States, within wvhich
recommended sites are located, and all three affected Indian
Tribes. Mr. Husseman replied in a telephone conversation with
DOE Headguarters staff on August 19, 1986, that the State did not
see the need for the consultation and cooperation process to be a
joint effort, and that the State of Washington wanted only direct
negotiations with DOE. The State of Washington requested an
informal meeting to discuss negotiation procedures in a letter
sent to Mr. Mike Lawrence, Richland Operations Office, on

August 25, 1986. Such a meeting was held between DOE and the
State on October 9, 1986.

In response to the State's interest in individual negotiations,
on November 19, 1986, a letter was sent to Governor Booth Gardner
of Washington to renew the Department's offer to negotiate a
Consultation and Cooperation Agreement, this time directly
between DOE and the State of Washington. On December 18, 1986,
the Governor and the Director of the Office of Civilian
Radiocactive Waste Management met and among the topics discussed
were Consultation and Cooperation. The Governor indicated a
reluctance to participate in consultation and cooperation
negotiations unless certain conditions were met. He indicated
that he would make a more specific proposal shortly.
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Pursuant to the Act, enclosed are the .comments of Governor Gardner
on this report. In addition to the previous report to Congress,
the Department is enclosing copies of the July 25, 1986, letter
to Mr. Husseman and the November 19, 1986, letter to

Governor Gardner.

Enclosures




1.27

THE SECRETARY OF ENERGY
WASHINGTON. D.C. 20885
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September 26, 1984

Honorable George Bush
Presfdent of the Senate
Washington, D. C. 20510

Dear Hr..President:

Section 117(c) of the Nuclear Weste Polfcy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotfations of Consultation and Cooperatfon Agreements with States and
affected Indian tribes, {f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been conmpleted. In accordance with the Act, 1 am
submitting the reports relating to the negotfatfons with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Natfon and the State of .
Washington, negotiations leading to Consultation and Cooperatfon Agreements
were fnitisted with the Yakima Indian Natfon on July 15, 1983, and with the
State of Washington on July 27, 1883.

Although essential agreement has been reached with the State of Weshington
negotiating team on most of the provisions pertaining to such an Agreement,
for the ressons stated in the enclosed report, negotiat{ons were not concluded
by Januery 7, 1984, as contemplated by section 112(f) of the Act. )
Negotfations have also not been concluded with the Yakima Indfan Natfon. They
have réquested that negotiations with them procéed only after negotfations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, sttached to the report are the comments of
the Governor of the State of Washington, the Chafrman of the State of
Hashington Senate Energy and Utilities Committee, and James B. Hovis, Triba)
Counsel to the Yakima Indfan Nation.

.

. "Sincerely,
DONALD PAUL HODEL

Enclosures
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March §, 1984

Mr. Donald Paul Hodel
Secretary of Energy

Department of Energy
Washington, DC 20585

Dear Mr. Hodel:

This letter 1s In response to your‘request for veview and comment
of the report to Congress required by section 117(c) of the Nuclear
Waste Policy Act of 1582. :

1 belfeve the weport stresses past working velatfonships between
the state and the department at the expense of the current process
created pursuant to RCW 43,200, S;ecif‘iu‘lly. references to the
state working group and the Governor's Task Force on High-Level Nuclear
Waste Management are not necessery since these two bodies are no
longer {n existence.

It 4s {Important to note that 1t was not the state of Washington but
the Governor who requested that negotiations for a written agreement
begin on June 30, 1983. The Legislature did not participate in the
request. :

. With respect to the lepislative designees to the state negotiating
team 1t must be noted that the desfgnees were not empowered to bind
the 1legfsliature as a body. Only the full legislature acting as &
body can bind {tself.

As of February 21, 3854 there have been seven, not six, formal
negotfating sessfons with the last sessfon held on February §, 1584,

1 'apprecfate the opportunity to submit these comments on the written
report required by the Nuclear Waste Policy Act.

.

Sincerely

///f/ st
AY Willfams, Chafvman
Senate Energy and Utfl1fties Committee

AN:d4-8

cem . - se
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Report to Congress Concerning Negotiations
with the State of Washington
as Required ;:by
se;:tion 117(c)
of the
Nuclear Waste Policy Act of 1982

U.S. Department of Energy
Septerber 26 . 1984




Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotfations of Consultation and Cooperatfon Agreements with States and affected
Indien tribes, 1f those Agreements are not completed within the time specified
by the Act. This report must also fnclude the reasons why such Agreements have
. not been completed. Since a written Agreement with the State of Nashington

was not completed within the time (no later than Janvary 7, 1984) required by
section 112(f) of the Act, this report is being submitted. :

Site characterizatfon work on Hanford basalts mear Richland, Washington has
been ongoing since 1976 as part of the Natfonal Waste Termfnal Storage Program,
An informal process of consultation and cooperation with the State has been
underway since 1979, A working group was established by the State and DOE in
1979, consisting of representatives from the Governor's office and members of
the legislature. The working group was contfnued by Governor Spellman §n 1981
when he designated Mr. David Stevens, Energy Advisor to the Governor;

Mr. Nicholas Lewis, Chairman, Energy Faciiftfes Site Evaluation Council;

Mr. Richard Watson, Acting Director of the State Energy Office; State ‘Senator
Hayner; and State Representative Hastings to be on the State Working Group.

On August 16, 1982, Governor Spellman {ssued an Executive Order which established
the State's High Level Nuclear Waste Management Task Force, consisting of seven
executive branch members and four members from the legislature. This Task
Force was instructed to serve as a Y{afson body between the State and DOE.

Pursuant to requirements of the Act and Substitute Washington State Senate
Bi11 No. 3273, which desfignated the State organizations to implement the
requirements of the Act, the State requested, by letter dated June 30, 1983,
that negotfations commence for the purpose of entering into a Consultation
end Cooperation Agreement. By letter dated July 15, 1983, the Chafrmen of the
State Senate and House Energy and Ut{ilfties Committees named the Tegislative
desfgnees to the State negotiating team. By letter dated July 21, fsaa. the
Manager of DOE's Richland Operations Office desfgnated the DOE negotfating
team. HNegotiations were {nitfated on July 27, 1983. There have been a total
of twelve negotfating sessfons to date, the latest befng held on June 29,
1984. The negotfating teams have been able to reach essentfal agreement on
a1l but two articles of the draft Agreement.

The two primary Articles on which agreement has not been reached favolve
fssues dealing with: (1) 1iability; and (2) defense waste. With respect to
1fabflity, 1t s the polfcy position of the State that the Unfted States
should be strictly and absolutely 1{able, without regard to fault, and without
any doller limitation, for any nuclear incident et a repository site, or any
incident assocfated with transportatfon of waste to the repository. The model
used for the indemnity provisfons proposed by DOE to the State §s the
Price-Anderson Act fndemnfty (section 170.d of the Atomic Energy Act of

1954, 42 U.S.C. sectfon 2210(d)) fncluded in the *Supplemental Stipulated
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reement Resolving Certain State Offsite Concerns Over Waste Isolatfon
s?lot Plant.” fhag Agreement was negotfated between DOE and the State of
New Mexico for the Waste Isolatfon Pilot Plant which s being constructed in
the State of New Mexfco. DOE also advised the State that the Secretary of
Energy, by letter dated August 1, 1983, recommended to Congress that authority
to provide Price-Anderson coverage be extended beyond August 1987, that the
dollar 1{mits be rafsed, and that the extraordinary nuclear occurrence
feature be enlarged to include commercial and defense waste facilfities. DOE
has represented to the State that {ts authority to {ndemn{fy for a nuclear
tncident involving a repository, fncluding transportation, 1s circumscribed
by the Price-Anderson Act amendments to the Atomic Energy Act of 1954
(42 V.5.C. section 2210(d), et. seq.). DOE has groposed to fnclude in the
Agreement a provisfon to the effect that DOE will assist the State in presenting
the State's views with respect to 1{ability to Congress without any oblfgation
that DOE would concur in any State recommendation for amendment of the
Price-Anderson Act or any other law. "

With respect to defense waste, the State has requested that a provision be
{ncluded in the Agreement that would formally provide the State with an
opportunity to comment and make recommendatfons on the disposal of existing
defense waste at Hanford prior to the evaluatfon to be made under section 8
of the Act. DOE has advised the State that DOE will continue to discuss the
relatfonship between DOE's current activities at Hanford, which {ncludes the

reparatfon of an Environmental Impact Statement on disposal of defense high

:vel a:d transuranic wastes, and the decisfons to be made under section B
of the Act.

In addition to the two unresolved fssues, the Agreement could not be concluded
by January 7, 1984, as required by the Act, because of a request for State

. Tegislative review of the Agreement. The State legislature formally convened

on January 9, 1984, and subsequently passed Engrossed Substitute House Bill

No. 1637, which was signed by Governor Spellman on March 8, 1984. The B{1l
re-established a Nuclear Waste Board as the fnitial point of contact in the
State with DOE on high-level radfoactive waste matters. The Bill also prescribes
the procedure for State review and approval of a Consultation and Cooperation
Agreement, fncluding approval by the legislature. On July 20, 1984, the State
negotfating team presented the draft Agreement to the Nuclear Waste Board.

The draft Agreement §s being reviewed by the Board members, who will submit
their recommendation to the State negotfating team {n August 1984. DOE is ready
at the State's request to discuss further the two unresolved {ssues, and any
concerns conveyed by the Board. ..
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State of Washmgton

JOHN SPELLMAN, Governar : March 12, 1984 OFFICE OF THE GOVERNOR

The Eonorable Donald Bodel, Secretary
V. §. Departaent of Energy
"“bmton. D.c. 20585

Dear Secretary Bodel:

Thask you for your letter of January 27 outlining your department's
proposed teport to Congress on the status of the megotiations betveern
the state and the U.S. Departement of ‘Esergy (DOE) on & proposed
Consultation and Cooperstion Agreement. Since your letter vas mot
tecelved 1o wy office until'after the suggested date for teviev and
co==ent, I bope that you will, pevertbeless, be willisg to trazszit my
co==ents on the draft materisl.

I think basically the report sccurately describes the background and
pegotistion activities. I am avare of the bhard work by sezbers of both
negotiating teszs, and I o satisfied that substantial progress has been
wade o macy areas that the agreement proposes to cover.

1 wvould, bovever, 1ike to 8dd a clarificaticn to the language 4o the

dast paragraph of the £irst page of your éraft vreport vhere it {ndicates
that the pegotl{ating teams "have Deex able to reach essential agreemest
oz all but twvo articles of the proposed agreement.™ The tvo major {tems
that have yet to be fully resolved are furtber described by your report.
Those Lssues, L.e., 11ability and existing defense wastes st Hanford,
wust be adequately dealt with prior to the conclusion of any megotiations.

It sbould also be stated for the record that, while the negotiating tean
for the state feels confident that we have made significant progress 1o
the developoent of an agreemest, we still suy well bave adéditionsl dtexs
‘for €4{scussion and negotiation with the Department of Energy that have
* bees $dentified during the public reviev period, as well as Lssues
'a:lsing during current legislative reviev. It s the state pegotiating
teaz's position that all fssues vill have to bc dooked at in the context
- of £inal pegotistions.

Fevertheless, I as yhucd vith the vork acconplished to date, and

I contioue to feel that having a estisfactory and binding agreezent vith
the Department of Eoergy will enable the state to carry on 8 comprehensive
a3d dndependent teviev of DOE's repository siting efforts as called for
4o the Federal legisletion. It £s; of course, essentisl that the state
have & means of sdequately Juéging the sctivities under the Kuclear

Vaste Policy Act of 1982 vhich can have s{gnif{chnt dnpacts on our
esvironoent anéd the bealtk and safety of our cttucns.

- - - ee——— e, e

Legistatioe Bullding @ Olympls, Washinglon 98504 o (205) 753-6780 o (Scon)234-6780 Itz lde
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I az confident that, upon completion of the legislative zeviev process
and after full consideratfon of other dssues ralsed since the distridbution
of the draft agrecment, ve will be adle to cozplete 8 document fully

protecting state utgtesu.
Thank you for the cpportunity to reviev your &raft seport.

vith best wishes, .

Sincerely, /

/7
'Iﬁ >~ gy
John Srellsan 5
Govetuor
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. Department of Energy
' Richisnd Opsrations Offics
P.O. Box B30
Richland, Washington 99352 86-BWI-18

JUL 25 ®85

Mr. Terry Husseman, Program Director
- 0fff{ce of High-Level Nuclear
Waste Management
Washington State Department
of Ecolaxy. MS PV-11
Olympia, 98504

Dear Mr, Husseman:
CONSULTATION AND COOPERATION AGREEMENT

On May 28, 1986, the Department of Energy's recommendation of three sites in
Nevada, "Texas, and Washington was approved for detailed site cheracterization

:or1a deep-mined geologic repository for high-level waste and spent nuclear
uel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act of 1982, the
Department wishes to continue the process that would eventually lead to 2
signed Consultation and Cooperation (CIC) Agreement.

As a starting point, the Department would Vike to meet with representatives
from the States and three affected Indian Tribes to discuss CLC activities to
date, review the scope and parameters of CLC agreements, &and talk adout
provisions that might be fn common {n all such agreements.

We will be contacting you in the near future to arrange for & time and place
that would be acceptable to each of the States and Indian Tribes. Should you

de:;re to discuss this matter with me, please do not hesitate to give me 2
call,

. ‘ Sincerely,

- O Wer—

0. L. Oison, Director :
BNI:0L0 , Basalit Waste Isolation Division



Department of Energy
Washington, DC 20585
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Honorable Booth Gardner
Governor of Washington
Olympia, Washington 98504

Dear Governor Gardner:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
mined geologic repository for high-level radiocactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Ruclear Waste Policy Act
of 1982 (the Act), not later than €60 days following such approval
the Department was regquired to seek to enter into negotiations
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

On July 25, 1986, Mr. lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
Mr. Terry Husseman of your staff recommending that in the case of
the state of Washington we renew the process of developing con-
sultation and cooperation agreements with a meeting of repre-
sentatives of all States, within which recommended sites are
located, and of all three affected Indian Tribes. Similar
letters were sent by ocur project offices to the other two States
and to the three affected Indian Tribes.

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the cffer to begin negotia-
tions once again for a consultation and cooperation agreement,
this time between DOE and the State of Washington.

To facilitate the commencement of negotiations, the Office of
Civilian Radiocactive Waste Management has designated a team to
negotiate with your State. This team will be led by

Mr. John Anttonen, an assistant manager of the Richland
Operations Office. Mr. Anttonen will be contacting your
office shortly to discuss appropriate arrangements.




=g

We look forward to the participation of the gtate of Washington in
this important statutory process. i

sincerely,

n €. Rusche, Director
office of Civilian rRadioactive
wWaste Management



'STATE OF WASHINGTON

OFFICE OF THE GOVERNOR

‘OLYMPIA
26504-0413

BOOTH GARDNER
GOVERNOR

January 27, 1987

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

U.S. Department of Energy
1000 Independence Avenue
Washington, D.C. 20585

Decar Mr. Rusche:

Enclosed is the state of Washington report to Congress concerning consulta-
tion and cooperation negotiations with the U.S. Department of Energy. |
understand you will soon be transmitting this report to Congress along with
your report.

Please contact Curt Eschels or Terry Husseman if you have any questions
about this report.

Sincerely,

BoAth Gardner
Governor

Enclosure
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STATE OF WASHINGTON

Report to Congress
Concerning Consultation and Cooperation Negotlations with the
U.S. Department of Energy

Jannary 1987

The state of Washington report to Congress Concerning Consultation and Cooperation
Negotiations with the US. Department of Energy (USDOE) will review past actions, assess
the current situation, and summariie the reasons why agreements have not been
concluded.

PAST ACTIONS: From July 1983 until December 1984, the state of Washington and
USDOE made a good faith effort to negotiate. In spite of many long negotiating sessions,
the parties were unable to resolve many serious issues such as federal liability, defense
waste, water rights, foreign waste, transportati&x. work suspension, cmergency response
planning and other issues. The state became convinced that the C&C process was not
effective when two Section 117(b) Governor’s letters obtained positive results in the areas
of defense waste end water rights, even though the subjects had been subjects of intense
negotiations for eighteen months.

From December 1984 until May 1986, the state of Washington and USDOE were heavily
involved int he Environmental Assessment process. Governor Gardner asked that USDOE
do a credible comparative analysis with input from states, tribes and independent experts.
The May 28 decision to include Hanford as onc of the three sites sclected for
characterization even though it ranked lowest of all sites under consideration, and the
illegal decision to indefinitely postpone the search for a second repository led litigation
and the overwhelming ratification of Referendum 40 which directs state officials to
continue challenges to the federal site selection process.

CURRENT SITUATION: The site sclection process to date was a flawed, politically-based
program that has destroyed USDOE credibility. Past actions and continuing litigation
have created a situation where C&C negotiations at this time, are not a reasonable option.

WHY AGREEMENTS HAVE NOT BEEN CONCLUDED: Agreements have not been

concluded because past negotiations were not effective and because the May 28th
decisions have destroyed USDOE’s credibility. C&C necgotiations cannot be successful
until credibility is restored. USDOE must take the lead in bring the program back on
track. Governor Gardner's conflict resolution process is & reasonable, attainable proposal
which could lead to 8 mid-course correction consistent with the Nuclear Waste Policy Act.
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STATE OF WASHINGTON

Consultation and Cooperation (C&C) Chronology

July 1983: Negotiations began because construction of the exploratory shaft appeared
imminent. From July 1983 to July 1984 there were twelve negotiating sessions with
USDOE and twenty-one state negotiating team meetings.

December 1983: An carly draft documcht was prepared and forwarded to the Nuclear
Waste Board and the Legislature for review and comment. The Legislature passed
Concurrent Resolution 142 which directed the negotiating team to place more emphasis on
issues relating to foreign waste, work suspension, injunctive relief, federal liability, com-
mingling defense wastes, emergency response planning. The Legislature passed a bill
which provides specific procedures for negotiating, reviewing, approving and modifying
agreements.

July 1984: Another preliminary draft document was forwarded to the Nuclear Waste
Board. The Board considered using the document for public hearings, but many unre-
solved issues and the December 1984 release of draft Environmental Assessments put an
indefinite hold on further review.,

March 1988: Governor Gardner wrote Section 117 30-day letters to Secretary Herrington
concerning defense waste and state water right laws and permit requirements for site
characterization activities. Although the C&C teams had been unable to resolve these
issues after nearly two years of negotiations, the Secretary’s responses to Governor
Gardner documented significant changes to carlier USDOE negotiating positions.

May 1986: USDOE announced its decision to include Hanford as one of three sites
sclected for characterization even though USDOE scientists and their consultants had
ranked Hanford lowest of all sites considered for pre-closure factors, for post-closure
factors, and composite overall ranking.

July 1986: Detloff von Winterfeldt, a nationally respected decision analyst who had been
a consultant to the National Academy of Sciences (NAS) Board on Radioactive Waste
Management, expressed scrious concerns about the value judgments used by USDOE to
make its decisions.




Aungust 1986: Lec Olson, Richland Operations Office, wrote to Terry Husseman, Program
Director, asked for a joint C&C meeting with other states and the tribes. Mr. Husseman’s
response questioned the need for joint mectings and suggested USDOE decision making be '
the first issue to be discussed.

October 1986: Congressional subcommittees reported conclusive evidence which lead to
the conclusion that USDOE distorted and disregarded its own scientific analysis in order
to support sclection of Hanford.

November 1986: Ralph L. Keeney, a nationally respected decision analyst who had been a
USDOE consultant during EA negotiations, issued a report which confirmed that Hanford
is the least desirable site because of its enormously greater costs and its greater health
effects are not compensated for its relatively sli_ght edvantage in environmental and
socioeconomic impacts.

November 1986: Washington State citizens, in unprecedented numbers, support Referen-
dum 40, which directs state officials to continue challenges to the site sclection process.

December 1986: Eco Northwest, a consultant to the Nuclear Waste Board, concluded that
the Recommendation Report fails to document its assumptions or its conclusions, and is a
travesty of necarly everything that decision-aiding methods stands for.

December 1986: USDOE, in a letter to Governor Gardner, renewed the offer to negotiate.
Governor Gardner and Ben Rusche met on December 18 to discuss C&C negotiations. In a
December 30 response to the Office, Governor Gardner indicated that past actions and
continuing litigation have created a situation where C&C negotiations, at this time, are
not a reasonable option. He pointed out that negotiations cannot be successful until pro-
gram credibility is restored, and that USDOE must take the lead in bringing the program
back on track. He enclosed his proposal for a conflict resolution process which could
restore credibility to the program. He asked Secretary Herrington to review and seriously
consider the proposal.
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SUBJECT. QCTION: Reports to Congress Pursuant to section 117(c) of the Nuclear Waste
Policy Act of 1982

10 The Secretary

JSSUE
Submittal of the attached Reports to Congress
DISCUSSION

Section 117(c) of the Nuclear Maste Policy Act of 1982, Public Law 97-425 (the
Act), requires a report to be submitted to Congress §f a written Consultation
and Cooperation Agreement §s not completed within one year of the date of
enactment as per section 112(f). The Department §s required to report to
Congress on the status of negotiations to develop such an sgreement and the
reasons why such an agreement had not been completed. Draft Reports to Congress
on the status of negotfations with the State of Washington and the Yakima Indian
Natfon were transmitted to them for review and comment. The comments of the
Governor of the State of Washington, the Chairman of the State of Washington
Energy end Utflities Committee, and the Yakima Indian Natfon Tribal Counsel

are attached to the Reports to Congress as required by the Act.

RECOMMENDATION

1 recommend that you sign the attached letters of transmittal to Congress.

MM

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Attachments
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THE BECRETARY OF ENERGY
WASHINGTON. D.C. 0888
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Honorable George Bush
President of the Senate .
Washington, D. C. 20510 .

Dear Mr, Presfdent:

Sectfon 117{c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negot fations of Consultation and Cooperation Agreements with States and
affected Indfan tribes, 4f those agreements are not conpleted within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, 1 am
gsubmitting the reports relating to the negotiatfons with the State of
Washington and the Yakime Incian Nation.

Pursuant to the requests of the Yakima Indfan Natfon and the State of .
Washington, negotfations leadin? to Consultation and Cooperation Agreements
were Snitfated with the Yakima Indfan Netfon on July 15, 1983, and with the
State of Washington on July 27, 1883.

Although essentfal agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to suth an Agreement,
for the reasons stated In the enclosed report, negatiatfons were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.,

Negotfations have al1so not been concluded with the Yak{ma Indfan Natfon. They
have réquested that negotfations with them proceed only after negotfations
have been concluded with the State of Washington.

Pursvant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senste Energy and Utilities Committee, and James B, Hovis, Triba)
Counsel to the Yakima Indian Natfon.

Sincerely,

o Dstldoble

DONALD PAUL HODEL

Eaclosures

- am—— - e ——— - .
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THE SECRETARY OF ENERGY
. WASMINGTON.O.C.S085 . _ ... . ... . _ _. . .

September 26, 1984

Honorable James A. McClyre

Chairman, Conmittee on Energy and
Natura) Resources '

United States Senate

Weshington, D. C. 20510

Dear Mr, Chafrman:

Sectfon 117(c) of the Nuclear Weste Polfcy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the stetus of
negotfations of Consuitation.and Cooperation Agreements with States and
sffected Indian tribes, 4f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotfatfons with the State of
Washington and the Yakima Indian Natfon.

Pursuant to the requests of the Yakima Indian Natfon and the Stete of
Washington, negotfations leading to Consulitatfon and Cooperation Agreements
were fnitfated with the Yakime Indian Natfon on July 15, 1983, and with the
State of Washington on July 27, 1883,

Although essentfal agreement has been reached with the State of Weshington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotntions were not concluded
by Januery 7, 1884, as contemplated by section 112(f) of the Act.
Negotfations have 8l1so not been concluded with the Yakima Indian Natfon. They
have requested that negotfations with them proceed only after negotistions
have been concluded with the State of Washington, '

Pursuant to the terms of the Act, attached to the report sre the comments of
the Governor of the State of Washingfon, the Chafrman of the State of
Hashingtou Senate Energy and Utflities éomittee. and James B. Hovis, Tribel
Counsel to the Yakime Indfan Natfon.

. Sincerely,

/Q.q.
DONALD PAUL KODEL

Enclosures

cc: Honorable J. Bennett Johnstor—
Ranking Mirority Member
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THE SECRETARY OF ENERGY
WASHINGTON. D.C 20525

September 26, 1584

Honorable Thomas P, O°Nefll, Jr.
Speaker of the House of Representatives
Washington, D. C. 20515 ‘

Dear Mr. Speaker:

Section 112(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the stetus of
negotistions of Consvitation and Cooperation Agreements with States ang
sffected Indfan tribes, {f those agreements are not completed within the time
specified by the Act. This report sust also include the reasons why suth
Agreements have not been completed. In accordance with the Act, I am .
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indfan Natfon.

Pursuant to the requests of the Yakima Indfan Natfon and the State of .
Weshington, negotiations leading to Consultetfon and Cooperatfon Agreements
- were {nitfeted with the Yakime Ind{en Natfon on July 15, 1583, and with the
Stete of Washington on July 27, 19B3.

Although essentfal agreement has been reached with the State of Washington
negotfating team on most of the provisions perteining to such en Agreement,
for the reasons stated §n the enclosed report, negotiations were not cont luded
by Jenuary 7, 1884, as contemplated by section 112(f) of the Act.

Negotfations have 8150 not been concluded with the Yakima Indian Nation. They
have requested that negotfations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, lttncheé to the report are the conments of
the Governor of the State of Washington, the Chafrman of the State of
Hhshfngton Senate Energy and Utflitfes éounﬂttee. and James B. Hovis, Tridal
Counsel to the Yakima Indian Natfon.

Sincerely,

DONALD PAUL HODEL

Enclosures
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THE SECRETARY OF ENERGY .
. ‘iyn.s.m!acwu. o.L. lﬂs

September 26, 1984

Honoradle Tom Bevill

Chairman, Subcommittee on Energy
and Water Development

Committee on Appropriations

House of Representatives

Hashington, D, C. 20515

Dear Mr. Chefrman:

Sectfon 117{c) of the Nucleer Weste Polfcy Act of 1882 (the Act), directs the
Department of Energy (DOZ) to submit to Congress & report on the stetus of
negotiatfons of Consultation and Cooperation Agreements with States and
affected Indian tribes, f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, ! am
submitting the reports relating to the nepotiations with the State of
Washington and the Yakimz Ingian Katfon.

Pursuant to the requests of the Yakima Indfan Natfon and the State of
Washinpton, negotfations leading to Consultation and Cooperatfon Agreements
were fnitfated with the Yakima-Indian Nation on July 15, 1883, and with the
State of Washington on July 27, 1883,

Although essent{al agreement hes been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotfations were not concluded
by Jonuvary 7, 1884, as contemplated by section 112(f) of the Act.
Kegotfatfons have also not been concluded with the Yakima Indfan Natfon. They
have requested thet negotfations with them proceed only after negotistions
have been concluded with the State of Weshington.

Pursuant to the terms of the Act, attached to the report are the conments of
the Governor of the Stete of Washington, the Chafrman of the Stete of
Washington Senate Energy and Utilities Committee, and James B. Hovis, Tribe)
Counsel to the Yakimas Indfan Natfon.

Sincerely,

DONALD PAUL HDDEL

Enclosures

cc: Honorable John T. Myers
Ranking Minority Member == -



THE SECRETARY OF ENERGY
WASHINGTON. D.C. 20585

September 26, 1984

Honoradle Morris K. Udall

Chafrman, Committee on Interfor
and Insular Affairs

House of Representatives

Washington, D. C. 20515

Dear #Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOf) to submit to Congress & report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affectecd Indian tribes, 4f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I &m
submitting the reports relating to the negotiations with the State of
Washington and the Yekim2 Indian Nation. ’

Pursuant to the regquests of the Yakima Indfan Nation and the State of
Washington, negotistions leading to Consultation and Cooperation Agreements
were initfsted with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1883,

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions perteining to such an Agreement,
for the reasons stated in the enclosed report, negotiatious were not concluded
by Jenuary 7, 1584, as contemplated by section 112(f) of the Act.

Negotiations have 2lso not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.,

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Hashin?ton Senate Energy and Utilities Cormittee, and James 8. Hovis, Tribel
Counsel to the Yakimz Ind{fan Nation.

Sincerely,
. DONALD PAUL HODEL

Enclosures

cc: Honorable Manuel Lujan, Jr.
Ranking Minority Member

cmem ¢ = o Sem——



. THE SECRETARY OF ENERGY
——— . WASHINGTON. D.C. 20585
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September 26, 1884

Honorsble John D. Dingell
Chairman, Committee on Energy and Commerce
House of Representatives
Washington, D. €. 20515

Dear Mr, Chaf{rman:

Section 117(c) of the Nuclear Waste Polfcy Act of 1982 (the Act), directs the
Department of Emergy (DOZ) to submit to Congress & report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indfan tribes, §f those agreements ere not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am .
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indfan Nation.

Pursuant to the reguests of the Yakima Indian Kation and the Stete of :
Washington, negotistions leading to Consultation and Cooperation Agreements

. were fnitiated with the Yakima Indian Nation on July 15, 1883, and with the
State of Washington on July 27, 1883.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated {n the enclosed report, negotiations were not contluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
‘Negotfations have also not been concluded with the Yakima Indian Natfon. They
have réquested that negotiations with theh proceed only after negotiations
heve been concluded with the State of Weshington.

Pursuant to the terms of the Act, attached to the report are the comments of

. the Governor of the State of Washington, the Chafrman of the State of
Washington Senate Energy and Ut{lities Conmittee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

) . Sincerely,
DONALD PAUL HODEL

Enclosures

¢c: Honorable James T, Broyhil}
Ranking Minority Member - — — -—-- ————
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THE SECRETARY OF ENERGY
e meee ... WHASWINGTON.D.L.20805

. September 26, 1884

Honorable Don Fuqua

Chafrman, Committee on Science
end Technology

House of Representatives

Washington, D. C. 20515

Dear #Mr. Chafrman:

Sectfon 117(c) of the Nuclear Waste Polfcy Act of 1982 (the Act), directs the
Department of Energy (DOZ) to submit to Congréss & report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, §f those apreements are not completed within the time
specified by the Act. This report must 2lso include the reasons why such
Agreements have not been completed. In accordance with the Act, 1 am
submitting the reports relating to the negotiatfons with the State of
Washington and the Yekima Indfan Katfon.

Pursuant to the reguests of the Yakimz Indian Natfon and the State of
Washington, negotiations ‘Ieading to Consultation and Cooperation Apreements
were fnitfated with the Yakima Indian Natfon on July 15, 1983, and with the
State of Washington on July 27, 1883.

Although essential agreement has been reached with the State of Washington
negotfating team on most of the provisfons pertaining to such an Agreement,
for the re2sons steted in the enclosed report, negotiations were not concluded
by January 7, 1884, as contemplated by sectfon 112(f) of the Act.

Negotiations have 21so not been concluded with the Yakima Indian Nation. They
have requested that negotiatfons with them proceed only after negotiations
heve been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the reﬁort are the comments of
the Governor of the State of Washington, the Chairman of the State of

Washington Senate Energy and Utilities Committee, and James B. Hovis, Triba)
Counsel to the Yakima Indfan Nation,

Sincerely,

/Q-((

OONALD PAUL HODEL

Enclosures

‘cc: Honorsble Larry Winmn, dr. - S -

Renking Minority Member




THE SECRETARY OF ENERGY .
WASHMINGTON. D.C. 20588 .

September 26, 1984

Honorable Melvin Price

Chatrman, Comnmittee on Armed Services
House of Representatives

Washington, D. C. 20515

Dear Mr, Chafrman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotfations of Consultation and Cooperation Agreements with States and
sffected Indian tribes, 4f those agreements sre not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Natfon.

Pursuant to the requests of the Yakima Indfan Natfon end the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were inftfated with the Yakima Indian Nation on July 15, 1983, and with the
Stete of Weshington on July 27, 1883.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to suth en Agreement,
for the reasons stated §n the enclosed report, negotiations were not concluded
by Januvary 7, 1884, as contemplated by section 112(f) of the Act.

Negotfations have 81so not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington. .

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Hashington Senate Energy and Uti1ities Conmittee, and James B. Hovis, Tribel
Counsel to the Yakima Indfan Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures

cc: Honorable Willfam L. Dickinson
Rank{ng anotjtty Member - —_ -




THE SECRETARY OF ENERGY
WASHINGTON, D.C. 20685
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September 26, 1984

Honoradle Marilyn Lloyd

Cheirman, Subcommittee on Energy
Research and Production

Committee on Science and Technology

House of Representatives :

Washington, D. C. 20515

Dear Madam Chafrman:

~ Sectfon 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the

Department of Energy {DOE) to submit to Congress & report on the status of
negotiations of Consultation and Cooperation Agreements with States and
sffected Indian tribes, §f those agreements are not completed within the time,
specified by the Act. This report must 2lso include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuent to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were fnitiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1883.

Although essential agreement has been reached with the State of Weshington
negotiating team on most of the provisfons pertadining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by Janvary 7, 1984, as contemplated by section 112(f) of the Act,

Negotiations have 8lso not been concluded with the Yekima Indien Natfon. They
- have requested that negotfations with them proceed only after negotiatfons
have been contluded with the State of Washinpton.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chafrmen of the State of

Washington Senate Energy and Utilities Committee, and James B. Hovis, Tridal
Counsel to the Yakima Indian Nation. :

. ) S{ocerely,
DONALD PAUL HODEL

Enclosures

cc: Honoreble Robert S:.Naikir
Ranking Minority Member



THE SECRETARY OF ENERGY
... WASHINGTON, D.C. 20825

Honorable Samuel S. Stratton

Chairman, Subconmittee on Procurement and
Militery Nuclear Systems

Committee on Armed Services

House of Representatives

Washington, D. €. 20515

Dear Mr. Chafrman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotiations of Consultetion and Cooperation Agreements with States and
affected Indian tribes, 4f those agreements are not completed withsn the time
specified by the Act. This report must also $nclude the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakime Indian Nation.

Pursuant to the requests of the Yakima Indfan Natfon and the.State of

.. Washington, negotiations leading to Consultation and Cooperation Agreements
were Snitfated with the Yakima Indfan Katfon on July 15, 1983, and with the
State of Weshington on July 27, 1883,

Aithough essential agreement has been reached with the State of Washington

negotiating team on most of the provisions pertaining to such en Agreement,

for the regsons stated in the enclosed report, negotiations were not concluded
- by Januvary 7, 1984, as contemplated by sectfon 112(f) of the Act.

Negotiations have also not been concluded-with the Yakima Indian Natfon. They

have requested that negotiations with them proceed only after negotiations

have been concluded with the State of Washington.

Pursuant to the terms of the Act, stteched to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Hashington Senate Enerfy and Utilities Committee, and James B, Hovis, Tribal
Counsel to the Yakima Indfan Nation.

. Sincerely,
DONALD PAUL HODEL

Enclosures

= - cc: Honorable Marjorfe S..dHolt--.
Ranking Minority Member

.




YHE SECRETARY OF ENERGY
__WASMINGTON. D.C. 20585

September 26, 1984

Honorable John G. Tower
Chairman, Committee on Armed Services
United States Senate .
Washington, D. C. 20510

Dear Mr, Chaimman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOZ) to submit to Congress a report on the status of
negotfations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must 81sc include the reasons why suth
Agreements have not been completed. In accordance with the Act, I em .
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Natfon. . :

Pursuant to the requests of the Yakima Indian Natfon and the State of
Washington, negotfiatfions 1eadin¥ to Consultation and Cooperation Agreements
were fnitfated with the Yakima Indfan Natfon on July 15, 1883, and with the
State of Washington on July 27, 1983,

-Although essentfal agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.

Negotiations have also not been concluded with the Yakima Indien Netion. They
have réquested that negotiatfons with them proceed only after negotiations
have been concluded with the State of Washington,

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Hashington Senate Energy and Ut{1ities Committee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures

cc: Honorable Sam Nunn
Rank{ng Minority Member—- — - - ——
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THE SECRETARY OF ENERGY .
WASHINGTON.D.C. 20585 .

September 26, 1984

Honorable Alan K. Simpson

Chatrman, Subcommittee on Nuclear
Regulation

Committee on Environment and
Public Morks

Unfted States Senate

Weshington, D. C. 20510

Dear Mr, Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotiations of Consultation and Cooperation Agreements with States and
sffected Indian tribes, §f those agreements are not complieted within the time
specified by the Act. This report must 8lso dnclude the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakim2 Indian Nation.

Pursuant to the requests of the Yakima Indisn Nation and the State of
Washington, negotfations leading to Consultation and Cooperation Agreements
were {nitfated with the Yakima Indfan Nation on July 15, 1983, and with the
Stete of Washington on July 27, 1883.

Although essentia) agreement has been reached with the Stete of Weshington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated §n the enclosed report, negotistions were not concluded
by January 7, 1984, as contemplated by section 11g(f) of the Act,

Negotfations have aiso not been concluded with the Yakime Indian Nation. They
heve requested that negotietions with them proceed only after negotiations
have been concluded with the State of Washington. :

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Hashfngton Senate Energy and Dt§lsties Conmittee, and James B. Hovis, Tribel
Counsel to the Yakima Indfan Natfon.

. Sincerely,

s

DONALD PAUL HODEL

Enclosures

cc: Honorable Gery Hart - - — - ——— —_— .
Rank{ng Minority Member




THE SECRETARY OF ENERGY
. WASMINGTON.D.C. 20585

September 26, 1984

tonorable Pete V. Domenice
Chatrman, Subcommittee on Energy
Research end Development .
. Conmittee on Energy and Natural
Resources
Unfted States Senate
Washington, D. €. 20510

Dear Mr. Chairman:

Section 117(c) of the Nuclear Naste Polfcy Act of 1882 (the Act), directs the
Department of Energy (DOZ) to submit to Congress & report on the status of
negotfetions of Consultation and Cooperatfon Agreements with States and
affected Indian tribes, 1f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, 1 am
submitting the reports relating to the negotistions with the State of
Washington and the Yakima Indfan Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations 1eading to Consultation and Cooperatfon Agreements
were fnitfieted with the Yakimz Indian Natfon on July 15, 1983, and with the
State of Washington on July 27, 1683,

Although essent{al agreement has been reached with the State of Washington
negotfating team on most of the provisfons pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotistions were not concluded
by Jenuvary 7, 1984, as contemplated by sectfon 112(f) of the Act.

Negotfalions have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of WNashington, the Chairman of the State of
Washington Senate Energy and Utflities Committee, and James B. Hovis, Tribal
Counse) to the Yakima Indfan Natfon.

Sincerely,
DONALD PAUL HODEL

Enclosures

— . gc: Honorable Wendell H, Ford .
Ranking Minority Member - v e e -
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THE SECRETARY OF ENERGY ' .
WASHINGTON. DC 20585

Septenber 26, 1984

Honorable Mark 0. Hatfield

Chairman, Subcommittee on Energy
and Water Development

Committee on Appropristions

United States Senate

washington, D. C. 20510

Dear Mr, Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotfations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also §nclude the reasons why such
Agreements have not been completed. In accordance with the Act, 1 am
submitting the reports releting to the negotiations with the State of
Washington and the Yakima Indfan Natfon.

pursuant to the requests of the Yakimz Indien Nation and the State of
Washington, megotiations leading to Consultatfon and Cooperation Agreements
were initisted with the Yakima ndian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essentia) agreement has been reached with the State of Washington
negotisting team on most of the provisfons perteining to such an Agreement,
for the reasons stated in the enclosed report, negotistions were not concluded
by Jdanuery 7, 1984, s contemplated by section 1) (f) of the Act.

Negotiations have 21so not been concluded with the Yakima Indfan Nation. They
have requested that negotistions with them proceed only after negotistions
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report sre the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utf1§ties Committee, and James g. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

) DONALD PAUL HODEL

Enclosures

cc: Honorable J. Bennett Johnston
Ranking Minority Member




THE SECRETARY OF ENERGY
WASHINGTON. D.C. 20685

Septenber 26, 1984

Honorable Rodert T. Stefford

Chairman, Committee on Environment
and Public Works

United States Senate

Washington, D. C. 20510

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1882 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotfations of Consultetion end Cooperation Agreements with States and
sffected Indian tribes, {f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiatfons with the State of
Weshington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indfan Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were fnitiated with the Yakims Indian Natfon on July 15, 1883, and with the
State of Washington on July 27, 1883.

Although essential apreement has been reached with the State of Washington
negotieting team on most of the provisfons perteining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by Janupry 7, 1984, as contemplated by section 112(f) of the Act.

Negotistions have also not been concluded with the Yakima Indfan Ratfon. They
have reguested that negotiations with them proceed only sfter negotiations
have been concluded with the State of Washington.

Pursvant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Uashington Senate Energy and Uti1ities Committee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Natfon.

; Sincerely,
DONALD PAUL HDDEL

Enclosures

— -———. gt: Honorable Jennings Randolph-. ... e e
Rarking Minority Member
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THE SECRETARY OF ENERGY . .
-- .. WASMINGTON.D.C. 20585 e e

September 26, 1984

Honorable Slade Gorton
United States Senate

~ Washington, D. C. 20510

Dear Senator Gorton:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indien tribes, 4f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Natfon and the State of

Weshington, megotiations leading to Consultation and Cooperation Agreements
were {nitiated with the Yakimz Indian Nation on July 15, 1583, and with the
State of Washington on July 27, 1983. ‘

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not contluded
by January 7, 1984, as contemplated by sectfon 112(f) of the Act.

Negotiations have also not been concluded with the Yakima Indfan Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington. .

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chafrman of the State of
Washington Senate Energy and Ut{lities Committee, and Jemes B. Hovis, Tridel
Counsel to the Yakima Indfan Natfon.

Sincerely,

Ry Ry Bt

DONALD PAUL HODEL

Enclosures




THE SECRETARY OF ENERGY
WASHINGTON. D.C. 20585

September 26, 1984

Honoradle Danfel J. Evans
United States Senate
Washington, D. C. 20510

Dear Senator Evans:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotiations of Consultation &nd Cooperation Agreements with States and
affected Indian tridbes, 1f those agreements are not completed within the time
specified by the Act. This report must also include the redsons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotietions with the State of
Washington and the Yekime Indian Nation.

. Pursuent to the requests of the Yakima Indian Kation end the Stete of
Washington, negotistions leaﬂing to Consultation and Cooperation Agreements
were inftiated with the Yakima Indian Natfon on July 15, 1983, and with the
State of Washington on July 27, 1983,

Although essential agreement has been reached with the State of Washington
Jegotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section- 112(f) of the Act.

Negotiations have also not been concluded with the Yakima Indian Nation. They
heve requested that negotiations with them proceed only after negotiations
heve been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Weshington, the Chairman of the State of

. Rashington Senate £nergy and Utilities Committee, and James B. Hovis, Tribal
Counsel to the Yakime Indfan Nation.

Sincerely,
DONALD PAUL HODEL

Enclosures
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THE SECRETARY OF ENERGY
WASHINGTON.D.C. 20885

L4

September 26, 1984

Honorable Richerd L. Ottinger

Chatrman, Subconmittee on Energy Conservation
and Power

Committee on Energy and Commerce

House of Representatives

Washington, D. €. 20515

Dear Mr, Chafrman:

Sectfon 117(c) of the Nuclear Waste Polfcy Act of 1882 (the Act), directs the
Depertment of Energy (DOZ) to submit to Congress & report on the status of
negotfations of Consultation and Cooperation Agreements with States and
affected Indian tridbes, §f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, 1 am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima lndian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotistions leading to Consultation and Cooperation Agreements
were fnitiated with the Yakima Indian Nation on July 15, 1683, and with the
State of Washington on July 27, 1983,

Although essentfal agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by Jdanuary 7, 1984, as contemplated by section 112(f) of the Act. :
Negotiations have 8lso not been concluded with the Yakima Indian Natfon. They
have requested that negotiatfons with them proceed only after negotiations
have been concluded with the State of Washington. "

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Hashington Senate Energy and Ut{1{ties Committee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Natfon.

Sipcerely.
DONALD PAUL HODEL

Enclosures

cc: Honorable Carlos J. Moorhead -
Ranking Mincrity Member
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Honoradle Rod Chandler
House of Representatives
Washington, D. C. 20515

Dear Mr. Chandler:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotiations of Consultation end Cooperation Agreements with States and
affected Indian tribes, 1f those agreements are not completed within the time
specified by the Act. This report must 8lso include the reasons why such
Agreements have not been completed. In accordance with the Act, 1 am
submitting the reports relating to the negotiations with the State of
Washington and the Yskima Indian Nation.

Pursuant to the requests of the Yakimz Indian Natfon and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were fnitiated with the Yakima Indfan Nation on July 15, 1883, end with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by Januery 7, 1584, as contemplated by section 112(f) of the Act,

Negotiations have a1so not been concluded with-the Yekima Indian Nation. They
have requested that negotfations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Enerfy and Utilities Committee, and James B. Hovis, Tribel
Counsel to the Yakima Indian Kation.

Sincerely,

Wy [y K

DORALD PAUL HODEL

Enclosures

-—
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"THE SECRETARY OF ENERGY
WASHINGTON. D.C. 20585
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September 26, 1984

Honorable Norman D. Dicks
House of Representatives
Washington, D. C. 20515

Dear Mr. Dicks:

Sectfon 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress @ report on the status of
negotiations of Consultetion and Cooperation Agreements with States and
sffected Indian tribes, 1f those agreemerits are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, T am
submitting the reports relating to the negotfations with the State of
Washington and the Yakima Indfan Nation.

Pursuant to the requests of the Yakima Indfen Natfon end the State of
Washington, negotiations leading to Consultetion end Cooperation Agreements
were fnftfated with the Yakima Indian Nation on July 15, 1983, and with the
Stete of Washington on July 27, 1683.

Although essentfal agreement has been reached with the State of Washington
negotiating team on most of the provisions perteining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1584, es contemplated by section 112(f) of the Act.

Negotfations have also not been concluded with the Yakima Indian Nation. They
have requested that negotfations with them proceed only after negotistions
have been concluded with the State of Washington. .

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Hashington Senate Energy and Utilities Committee, and James B. Hovis, Tribal
Counsel to the Yekima Indian Natfon.

. Sincerely,

vy
) DONALD PAUL HODEL

Enclosures




Honorable Thomes S. Foley
House of Representatives
Washington, D. C. 20515

Dear Mr. Foley:

THE SECRETARY OF ENERGY
WASHINGTON D C. 20585 - .

September 26, 1984

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the

Depertment of Energy (pot
negotiations of Consultat

) to submit to Congress & report on the status of
{on and Cooperation Agreements with States and
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{s report must 81so {nclude the reasons why such
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Although essentiel agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,

for the reasons stated in
by Janvery 7, 1684, 8s coO
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ntemplated by section 112(f) of the Act.

Negotfations have 2150 not been concluded with the Yakima Indien Natfon. They

have requested that negot

{atfons with them proceed only after negotiations

have been contluded with the State of Washington.
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the Governor of the State
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Counsel to the Yakéma Ind

Enclosures

of Washington, the Chairman of the State of
and Ut{lities Conmittee, and James B, Hovis, Tribal
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Sincerely,

Wi [y #st

DO:IALD PAUL HODEL



THE SECRETARY OF ENERGY
_ WASHINGTON. ©.C. 20685

September 26, 1984

Honorable Mike Lowry
House of Representatf{ves
Weshington, D. C. 20515

Dear Mr. Lowry:

Section 117(c) of the Nuclear Waste Policy Act of 1882 (the Act), directs the
Department of Energy (DOE) to submit to Congress & report on the status of
negotiations of Consultetion and Cooperation Agreements with States and
affected Indian tribes, 4f those spreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, § am
submitting the reports relating to the negotiations with the State of
Weshington and the Yakima Indian Nation.

Pursvant to the requests of the Yekima Indian Natfon end the State of
Washington, negotiations 1eading to Consultation and Cooperetion Agreements
were fnftfeted with the Yekime Indfan Nation on July 15, 1883, and with the
State of Washington on July 27, 1983.

Although essentiel agreement has been reached with the State of Washington
negotiating team on most of the provisfons pertaining to such an Agreement,
for the reasons stated §n the enclosed report, negotiations were not concluded
by Janvary 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Ind{an Natfon. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chafrman of the Stete of
Hashingtcn Senate Energy and Ut{1ities Committee, and James B. Hovis, Tribe)
Counsel to the Yakima Indfan Natfon.

. ' Sincerely,

" DONALD PAUL HODEL

Enclosures




THE SECRETARY OF ENERGY
- WASHINGION. D.C. 20585 -

September 26, 1984

Honoradle Sid Morrison
House of Representatives
Washington, D. C. 20515

Dear Mr. Morrison:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOS) to sudbmit to Congress a report on the status of
negotiations of Consultetion and Cooperation Agreements with States and
affected Indian tribes, 1f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation. .

Pursuant to the requests of the Yakima Indfan Natfon and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were fnftiated with the Yakima Indian Nation on July 15, 1983, and with the
Stete of Washington on July 27, 1883.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by Janvary 7, 1984, as contemplated by section 112(f) of the Act.

Negotiations have also not been concluded with the Yakima Indian Natfon. They
have requested that negotiations with them proceed only after negotistions
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washinpton, the Chairman of the State of

Washington Senate Energy and Utflities Committee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation, ’

Sincerely, |

DQNALD PAUL HODEL

Enclosures




THE SECRETARY OF ENERGY
e WASMINGTON, O C PORRE .. . . ime e .

September 26, 1984

Honorable Don Bonker
House of Representatives
Washington, D. C. 20515

Dear Mr, Bonker:

Section 117(c) of the Nuclear Waste Policy Act of 1882 (the Act), directs the
Department of Energy (DOE) to submft to Congress @ report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indfan tribes, §f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, 1 am
submftting the reports releting to the negotfations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultetion and Cooperation Agreements
were fnitiated with the Yakima Indfan Nation on July 15, 1983, and with the
State of Washington on July 27, 1§83.

Although essential agreement hes been reached with the State of Weshington
negotiating team on most of the provisfons perteining to such an Agreement,
for the reasons stated in the enclosed report, negotistions were not concluded
by Jenvery 7, 1984, as contemplated by section 112(f) of the Act.

Negotiations have a1so not been concluded with the Yakime Indfen Natfon. They
have requested that negotiations with them proceed only after negotistions
have been concluded with the State of Washington. . .
Pursuant to the terms of the Act, sttached to the report are the comments of
the Governor of the State of Uashington. the Chasrman of the State of
Washington Senate Energy and Utflities Committee, and James B. Hovis, Tribal
Counse] to the Yakima Indian Katfon.

Sincerely,

" DONALD PAUL HODEL -

Enclosures




THE SECRETARY OF ENERGY
. WASHINGTON, D.C. 20525

September 26, 1984

Honorable Joel Pritchard
House of Representatives
Washington, D. €. 20515

Dear Mr, Pritchard:

Sectfon 117(c) of the Nuclear Waste Polfcy Act of 1582 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negot{astions of Consultation and Cooperation.Agreements with States and

affected Indian tribes, 4f those agreements are not completed within the time
specified by the Act. This report ‘must 8lso include the reasons why such

Agreements have not been completed. In accordance with the Act, I am .
submitting the reports relating to the negotistions with the State of

Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotfations 1eading to Consultetion and Cooperstion Agreements
were fnitiated with the Yekima Indian Kation on July 15, 1983, and with the
Stete of Washington on July 27, 1983. :

Although essential agreement has been reached with the State of Washington
negotfating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by Jenuery 7, 1984, as contemplated by section 112(f) of the Act.

Negotfations have 2150 not been concluded with the Yakima Indfan Natfon. They
have requested that negotiatfons with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
wash{ngton Senate Energy and Utilities Committee, and James B. Hovis, YTribal
Counsel to the Yakima Indfan Nation,

) Sincerely,

" DONALD PAUL HODEL

Enclosures
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YTHE SECRETARY OF ENERGY
WASMINGTON.D.C. 20505 _

'September 26, 1984

Honorable Al Swift
House of Representatives
Weshington, D. C. 20515

Dear Mr, Swift:

section 117(c) of the Nuclear Waste Polfcy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
necotiations of Consultation and Cooperation Agreements with States and
affected Indien tribes, if those agreemenis are not completed within the time
specified by the Act. This report must also fnclude the reasons why such
Agreements have not been completed.” In accordance with the Act, 1 am
submitting the reports relating to the negotfatfons with the State of
Washington and the Yakima Indien Nation.

Pursusnt to the requests of the Yakima Indian Natfon and the State of
Washington, negotistions leading to Consultation and Cooperation Agreements
were fnitiated with the Yekima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1883.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated €n the enclosed report, ne ot{atfons were not concluded
by Januery 7, 1884, as contemplated by section 11 (f) of the Act.

Negotiations have 2lso not been concluded with the Yakima Indien Natfon. They
have requested that negotistions with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chasrman of the State of

: Hashington Senate tnergy and Utilities Conmittee, #nd James B. Hovis, Tribal
T Counsel to the Yakima Indian Natfon.

Sincerely,

- - DRy s

. DONALD PAUL HODEL

Enclosures

e 2
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March §, 1984

Mr. Donz1d Paul Hodel
Secretery of Energy

Depertment of Energy
Washington, DC 20585

Dear Mr. Hodel:

This 1letter 95 {n response to your vequest for veview and comment
of the report to Congress reguired by sectfon 117(c) of the Kuclear
Waste Policy Act of 1882.

1 belfeve the report stresses past working velatfonships between
the state and the depertment at the expense of the current process
crezted pursuant to RCW 43.200. Specificelly, rveferences to the
stete working group end the Governor's Task Force on High-Level Ruclear
Naste Management are not necessery since these two bodies are no
Tonger n existence.

It s f{mportant to note that ft was not the state of Washington but
the Governor who requested that negotiations for a writfen agreement
begin on June 3D, 19B3. The Legislature éid not participate in the
l‘equtst. '

- With respect to the 1lepislative designees to the state negotfating
team 1t wsust be noted that the designees were not empowered to bind
the Tegfslature as a body. Only the full legislature acting as @
body can bind ftself. . :

As of February 21, 1854 there have been’ seven, mnot six, forma)
negotfating sessfons with the last session held on February 9, 1984,

I aepprecfate the opportunity to submit these comments on the written
- report required by the Nuclear Waste Policy Act.

Sincerely

Al ¥illfams, Chafrman
Senate Encrgy and Utflftfes Committee

AW:d4-8

———— .
ccon emmmmm- . . -« eom— - CEEE——— . e— - o+ e e am—




Report to Congress Concerning Negotiations
with the State of Washington
as Reguired. by
section 117(c)
of the
Nuclear Waste Policy Act of 1982

U.S. Department of Energy
September 26 = 1984
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Sectfon 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to subtmit to Congress a report on the status of
negotfations of Consultatfon and Cooperatfon Agreements with States and affected
Indian tribes, §f those Agreements are not completed within the time specified
by the Act. This report sust also fnclude the reasons why such Agreements have
not been comgleted. Since a written Agreement with the State of Washington

was not completed within the time (no later than January 7, 1984) required by
section llz?f) of the Act, this report 1s being submitted. ’

Site character{zation work on Hanford basalts mear Richland, Washington has
been ongoing since 1976 as part of the Natfonal Waste Terminal Storage Program.
An {nformal process of consultation and cooperation with the State has been
underway since 1979. A working group was established by the State and DOE in
1979, consisting of representatives from the Governor's office and members of
the legislature. The working group was continued by Governor Speliman fn 1981
when he designated Mr, David Stevens, Energy Advisor to the Governor;

Mr. Nicholas Lewis, Chatrman, Energy Facilities Site Evaluation Council;

Mr. Richard Watson, Acting Director of the State Energy Office; State Senator
Hayner; and State Representative Hastings to be on the State Working Group.

On August 16, 1982, Governor Speliman fssued an Executfve Order which established
the State's High Level Nuclear Waste Management Task Force, consisting of seven
executive branch members and four members from the legislature. This Task
Force was fnstructed to serve as & liaison body between the State and DOE.

Pursuant to requirements of the Act and Substitute Washington State Senate
Bi11 No. 3273, which designated the State organfzations to implement the
requirements of the Act, the State requested, by letter dated June 30, 1983,
that negotiatfons commence for the purpose of entering into a Consultation
and Cooperation Agreement. By letter dated July 15, 1983, the Chatrmen of the
State Senate and House Energy and Utflities Committees named the legislative
designees to the State negotfating team., By letter dated July 21, 1983, the
Manager of DOE's Richland Operations Office desfgnated the DOE negotiating
team. Negotfations were fnitfated on July 27, 1983. There have been 2 total
of twelve negotiating sessfons to date, the latest being held on June 29,
1984. The negotiating teams have been able to reach essent{al agreement on
811 but two articles of the draft Agreement.

The two primary Articles on which agreement has not been reached {nvolve
fssves dealing with: (1) 1fabflity; and (2) defense waste. With respect to
1fabilfty, 1t s the polfcy position of the State that the United States
should be strictly and absolutely 1{able, without regard to fault, and without
any dollar limitation, for any nuclear inctident at a repository site, or any
fncident assocfated with transportation of waste to the reposftory. The model
used for the {ndemnity provisfons proposed by DOE to the State €5 the
Price-Anderson Act {ndemnity (sectfon 170.d of the Atomfc Energy Act of

1954, 42 U.S.C. sectfon 2210(d)) fncluded {n the "Supplemental Stipulated
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reement Resolving Certain State Offsite Concerns Over Waste Isolation
Pilot Plent.” Thag Agreement was megotfated between DOE and the State of
flew Mexfco for the Waste Isolation Pilot Plant which 15 being constructed in
the State of New Mexfco. DOE also advised the State that the Secretary of
Energy, by letter dated August 1, 1983, recommended to Congress that authority
to provide Price-Anderson coverage be extended beyond August 1987, that the
dollar 14imits be raised, and that the extraordinary nuclear occurrence
feature be enlarged to include commercial and defense waste facilities. DOE
has represented to the State that {ts authority to indemnify for & nuclear
incident involving a repository, 1nc1uding transportation, s circumscribed
by the Price-Anderson Act amendments to the Atomic Energy Act of 1954

42 U.S.C. section 2210(d), et. seq.). DOE has groposed to tnclude in the

greement a provision to the effect that DOE will assist the State in presenting
the State’s views with respect to 1fability to Congress without any oblfgation
that DOE would concur {n any State recommendatfon for amendment of the
Price-Anderson Act or any other law.

With respect to defense waste, the State has requested that a provision be
{ncluded in the Agreement that would formally provide the State with an
opportunity to comment and make recommendatfons on the disposal of existing
defense waste at Hanford prior to the evaluatfon to be made under sectfon 8
of the Act. DOE has advised the State that DOE will continue to dfscuss the
relatfonship between DOE's current actfvities at Hanford, which fncludes the
greparation of an Environmental Jmpact Statement on disposal of defense high
:vez axd transuranic wastes, and the decisfons to be made under section 8

In additfon to the two unresolved {ssues, the Agreement could not be concluded
by Januery 7, 1984, as required by the Act, because of & request for State

. legislative review of the Agreement. The State legislature formally convened
on January 9, 1984, and subsequently passed Engrossed Substitute House Bill
No. 1637, which was sfgned by Governor Spellman on March 8, 1984. The Bill
re-established a Nuclear Waste Board as the {nftial point of contact in the
State with DOE on high-level radioactfve waste matters. The Bi11 also prescribes
the procedure for State review and approval of a Consultation and Cooperation
Agreement, fncluding approval by the legislature. On July 20, 1984, the State
negotiating team presented the draft Agreement to the Nuclear Waste Board.
The draft Agreement is befng reviewed by the Board members, who will submit
their recommendation to the State negotfating team fn Avgust 1984. DOE §s ready
8t the State's request to discuss further the two unresolved issues, and any
concerns conveyed by the Board.




| ‘ ' ‘ @
State of Washington
JOHN SPELLMAN, Governor Karch 12, 1984 OFFICE OF THE GOVERNOR

The Bonorable Donald Bodel, Secretary
V. 6. Department ©f Energy
Utchiﬂ;toa. ».C. 2058%

Dear Secretary Nodel:

Thask you for your letter of January 27 outliving your departnent's
proposel zeport to Congress op the atatus of the pegotistions between
the state and the U.S. Departoent of ‘Energy (DOE) on & proposed
Cozsultation ané Cooperation Agreement. $ince your Jstter was pot
teceived 4o wy offfce until after the suggestel date for veviev and
co=zent, I bope that you will, pevertbeless, be willing to transmit wy
co=ments ©2 tbhe draft saterisl. : i

1 think basically the report accurately describes the background and

pegotfation sctivities. 1 am avare of the bard work by sexbers of both

negotiating tesms, and I ax satisfied that substantial progress bac been
. sade {5 many areas that the agreezent proposes to tover. )

I would, hovever, 1ike to add a clarification to the language 4n the
Jast paragraph of the firaet page of your draft rveport wvhere £t f{ndicetes
that the pegotiating teams “have been adle to Teach essential agreement
o2 a1}l but tvo articles of the proposed agreement.” The tvo major ftems
: that bave yet to be fully resolved are furtber described by your repert.
- Those Lssues, £.0., 11ability and existing defense wastes st Banford,
sust be afequately deslt with prior to the conclusfon ©f any pegotiations.

It should also be stated for the vecord that, while the pegotiating teax
for the state feels confident that we have sale significant progress o
the developoent of an agreement, we still may vell bave sdditfonal Stems
for é4scussior and pegotiation with the Department of Energy that have
been féentified during the public zeviev period, as well as fssues
arising during current legislative reviev, It £s the state pegotiating
tean's position that all Lssues will Bave to be looked at 4n the context
. of £4ins] pegotiations. *°

¢
Fevertbeless, I s» plessed with the work sccosplished to date, and
T conotisue to feel that having & satiefactory end binding agreement with
the Departaent of Evergy will enable the state to carry on 8 conprehensive
and fodependent zeviev of DOE's repository #iting efforts as called for
o the Federal Jegisletfon. It Lo, ©f course, essentisl that the state
bave & means of sdequately Judging the sctivities upder the Wuclest
Vaste Polfcy Act of 19682 vhich can have sfgnifickst dxpacts on our
exvironnent and the bealth and safety of our citizens. -

— - Ldd - o cm——

Levislative Building @ Olympic, Washington 98504 o (205) 753-6730 o (Scon)234-6780 Rz d



 She Boporable Donald Bodel
*March 12, 1984 .
Page 2

T sz confident that, upon completfon of the legislative zeviev process
and after full consféeration of other desues taised since the distridbution
of the éraft sgreepest, ve vill be sble to cozplete s document fully

protecting state ioterests.

Thack you for the opportunity to geviev your draft veport.

vith best vishes, .
' $incerely,

John Srellman
Govyiuot
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Report to Congress COrcei‘nirg Negotiations
with the Yakima Indian Nation
as Requi:ed".by
section 117(::?
of the
Nuclear Waste Policy Act of 1982

U.S. Department of Energy
September 26 s 1584
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Sectfon 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotfations of Consuitation and Cooperation Agreements with the States and
afgected Indian tribes §f those Agreements are not completed within the time
gspecified by the Act. This report must also {nclude the peasons why such
Agreements have not been completed. Since a written Agreement with the Yakima
Indfan Natfon {Natfon) was mot completed within the time (no later than
Jag:::y z. 1984) required by sectfon 112(f) of the Act, this report is being
submitted.

By letters dated February 14 and March 8, 1983, the Nation petitfoned the
Secretary of the Interfor to certify that the Natfon qualified as an "affected
Indfan tribe” {n accordance with section 2(2)(B) of the Act. By letter dated
March 30, 1983, the Assistant Secretary, Indian Affafrs, Department of the
Interfor certified that the Natfon was an "affected Indfan tribe”. By letter
dated May 20, 1983, DOE notified the Chafrman of the Katfon's Tribal Council
that the Hanford Site, near Richland, Washington, contained a potentially
acceptabie site for a waste reposftory. By letter dated May 23, 1983, the
Natfon requested DOE to commence negotfatfon of a Consultatfon and Cooperatfon
Agreement pursuant to the requirements of the Act. The Manager of DOE's
Richland Operatfons Office was designateﬂ as the principal contact for these
negotiations. Mr. James B. Hovis, Tribal Counsel, was desfgnated as the
sr{nc{ allgggtact for the Natfon. Formal negotfatfons were fnitfated on

U.V [ .

Four informal negotfating sessfons followed the July 15, 1983, sessfon. These
sessfons involved Mr. James B. Hovis and Mr. Richard L. Hames, then Chief
Counsel, Richland Operations Office, a wmember of the Department's negotiating
team. Substantfal progress was made fn drafting an Agreement which will be
reviewed by the Nation's Tribal Council and the entire DOE negotfating team.
At the request of Mr. Hovis, further negotiatfons have been postponed pending
completfon of an Agreement with the State of Washington. As stated §n a
:arallel report concerning negotfations with the State, essentfal Agreement

as been reached on 811 but two provisions, viz, 1fabflfty and defense waste.
The State has notified DOE that the legislature mist review the Agreement
before 1t cen be executed and that the review couvld not be accompgished unt§l
efter the legisiature convened on January 9. DOE {s ready to resume negotiations
whenever requested by the Natfon.

~. - -— — . e em—— - ommw. -
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Department of Energy
Washington, DC 20585

. . pEC 28 19%5
. [ L.
Mr. Kendall Ball, Chairman
Board of Trustees .
Confederated Tribes of the
Unatille Indian Reservation
P.0O. Box 638
Pendleton, Oregon 97801

Dear Mr. Hall:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pPleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must include the reason why such
agreements have not been concluded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

Oon March 17, 1986, the Department of Energy transmitted a
report to Congress describing the consultation and cooperation
negotiations which had been initiated by the Confederated
Tribes of the Umatilla Indian Reservation on June 10, 198S,
along with the Tribes comments on the report.

The enclosed report to Congress provides an update on the

status of consultation and cooperation negotiations between the
Department and the Confederated Tribes of the Umatilla Indian
Reservation since the last report was submitted. I will be
transmitting this report, as well as reports for the other States
and affected Indian Tribes, to Congress shortly. We would
therefore appreciate receiving your comments as soon as possible.

We look forward to working with the Confederated Tribes of the
Umatilla Indian Reservation in continuing our consultation and
cooperation negotiations.

Sincerely,

/B, € Porear_

Ben C. Rusche, Director
Office of Civilian Radicactive
Waste Management

Enclosure
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Report to Congress Concerning Negotiations
with the Confederated Tribes
of the Umatilla Indian Reservation
as Required by
Section 117(c) of the
Nuclear Waste Policy.Act of 1982

U.5. Department of Energy

December 1986
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gsection 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (Dozi to subnit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for eite characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization, or at the written request of the State or
affected Indian Tribe within any State notified as having a
potentially acceptable site under Section 1i6(a) of the Act,
wvhichever occurs first. : .

On June 10, 1985, the Confederated Tribes of the Umatilla Indian
Reservation (CTUIR) initiated consultation and cooperation
negotiations with the Department. These negotiations, which were
suspended by the CTUIR pending Tribal elections, were described
to Congress in the enclosed report transmitted on March 17, 1ssse.
This report provides an update on the status of consultation and
cooperation negotiations since that report.

On May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. On

July 9, 1986, the Department resumed negotiations with the
Confederated Tribes of the Umatilla Indian Reservation, again at
their reguest. Subseguent negotiating sessions were held on
August 7, 1986, Octcber 1, 1986, and November 13, 1986.

In an effort to meet with representatives of all States, within
vhich recommended sites are located, and all three affected
Indian Tribes, on July 25, 1986, Mr. Lee Olson, director of the
Basalt Waste Isolation Division at DOE's Richland Operations
Office, wrote to Mr. Kendall Hall, chairman, Confederated Tribes
of the Umatilla Indian Reservation, to invite the CTUIR to
discuss consultation and cooperation activities to date, review
the scope and parameters of a Consultation and Cooperation
Agreement, and talk about provisions that might be common to all
such agreements. The States and Indian Tribes that did respond
replied that direct negotiations between the Department and
individual state and Tribal nuclear waste offices, such as those
currently ongoing with the CTUIR, might prove more fruitful than
a2 joint meeting. The Department has contacted the other States
and Indian Tribes to pursue these direct negotiations.

Pursuant to the Act, enclosed are the comments of Mr. Hall on
this report. In addition to the previous report to Congress, the
Department is enclosing a copy of the July 25, 1986, letter to
Mr., Hall. .

Enclosures

Y e @ st maw
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éoction 117(c) of the Nuclear Waste Poliéy Act of 1982 (the
Act) directs the Department of Ensrgy (DOE) to submit to
Congress a report on the status of negotiations of Consulta-

‘tion and Cooperation Agreements with States and affected

Indian Tribes. This report must alsc include the reasons why
such Agreenments have not besn completed. Eince a written
Agreenent with the Confederated Tribes of the Umatilla Indian
Reservation (CTUIR) was not completed within the time (no
later than January 10, 1986€) required by Section 112(f) of the
Act, this report is being submitted. '

Eite characterization vork on Ranford basalt near Richland,
Washington, has been ongoing since 1976 as part of the National
Waste Terminal Storage Program. By letter dated March 29 and
Juns 3, 1583, the Confederated Tribes of the Unmatilla Indian
Reservation petitioned the Secretary of the Interior to certi-
£y that the Confederated Tribes of the Umatilla Indian Reser-
vation qualify as an “affected Indian Tride" in accordance
with Section 2(2) (B) of the Act. By letter dated July 13,
1583, the Assistant Secretary, Indian Affairs, Department of
the Interior, certified that the Confederated Tribes of the
Unmatilla Indian Reservaticn was an "affected Indian Tribe."
By letter dated September 23,.1983, DOE notified the Chairman
of the Board of Trustees of the CTUIR that the Hanford Site,
near Richland, Washington, contained a potentially acceptable
site for a waste repository. The Confederated Tribes of the
Unatilla Indian Reservation on December 1, 1584, establighed
the Nuclear Waste Oversight Comnittee to provide Confederated
Tribes of the Umatilla Indian Reservation Nuclear Waste pro-
gran with oversight and policy direction.

Pursuant to requirements of the Act, the Confederated Tribes
of the Unmatilla Indian Reservation requested, by letter dated
June 10, 1985, that negotiations commence for the purpose of
entering into a Consultation and Cooperation Agreement. By
letter dated July 26, 1985, the Assistant Manager for Commer-
cial Nuclear Waste 0f DOE's Richland Operations Office desig-
nated the DOE negotiating team. By letter dated September 9,
1985, the Chairman of the Board of Trustees, Confederated
Tribes of the Umatilla Indian Reservation, designated the
CTUIR negotiating team. Negotiations were initiated on
August 14, 1985. There have been a total of three (3) negotia-
ting sessions to date, the last being held September 19, 1985.

By letter dated October 21, 1985, the Confederated Tribes of

the Unatilla Indian Reservation requested a recess in the
negotiation proceedings of 30 to 45 days. Subsequently, by
letter dated November 25, 1985, the Confederated Tribes of the
Unatilla Indian Reservation regquested additional time to assess
the developrents in the Consultation and Cooperation Agreements,
and to delay the resumption of negotiations until further notice.
DOE is prepared to resunme negotiations whenever reguested by the
Confederated Tribes of the Unatilla‘!ndian Reservation.

e L
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Dopartrneni of Energy

: Richlgnd Operations Office .
. - #.0. Box 850 ‘
. Richtend, Washington 09352 ) 86-BWI-17
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Mr, Kendall Hall, Chafrman

Board of Trustees

Confederated Tridbes of the
Umatilia Indian Reservation

P. 0. Box 638

Pendleton, OR 97801

Dear Mr, HQ\\:
CONSULTATION AND COOPERATION AGREEMENT

-On May 28, 1986, the Department of Energy's recommendation of three sites in

Nevade, Texas, and Washington was approved for detailed site characterization

;or}a deep-mined geologic repository for high-level waste and spent nucleer
vel, . :

In accordance with Section 117(c) of the‘Nuclenr wWaste Policy Act of 1982, the

Department wishes to continue the process that would eventuzlly lead to a
signed Consultation and Cooperation (C&C) Agreement.

As a starting point, the Depertment would 1dke to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of CLC agreements, and talk about
provisions that might be In common {n 811 such agreements.

We will be contacting iou {n the near future to arrange for a time and place
that would be acceptable to each of the States and Indian Tribes. Should you

de:;re to discuss this.matter with me, please do not hesftate to give me &
call, : '

" Sincerely,

AR (P

0. L. Olson, Director

BWI:0L0 o ' Basalt Waste Isolatfon Division
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Department of Energy .\. /5
Washington, DC 20585

0 MAR 17 1985 -

Honorable Gecrgs Bush
President of the Senate
washington, D.C. 20510

Dear Mr. President:

.Bection 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera=-
tion Agreexments with States and affected Indian Tribes, if those
agreements are not completed within the tinze specified by the
Act. This report must also include the reasons why such agree-
ments have not been completed. In accordance with the Act, I an
subnitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservaticn.

At the regquest of the Contedgrafcd Tribes of the Umatilla Indian
Reservation, negotiaticns leading to Consultaticn and Cooperation
Agreenents were initiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclused report, negotiations were not concluded by
January 10, 1586, as contermplated by Section 117(c) of the Ace.

Pursuant to the terms of the Act, attached tc the report are the
conzents of the Confederated Tribes cf the Umatilla Indian
Reservation.

Sincerely,

éue/ﬂ««

Ben C. Rusche, Directoer ‘
Office of Civilian Radicactive
" Waste Managezent

Enclosures .
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CONFEDERATED TRIBES B0ARD of ThusTEES
Jofthe
+ Unmalilla Jndices Reseraclion

P.0.Box 638
PENDLETON.OREGON!WBOl
Area Code 1503}  Phone 276-3165

Decender 27, 1985

Honorable George Bush
President cof the Senate
Washington, D.C. 20510

Dear Mr. President:

On behalf of the Confederated Tribes of the Umatilla Indian Reservatien
(CTUIR), I sutmit the following comments to the Department of Energy (DOE)
report concerning the status of our Cooperation and Consultation (C & C) Agree-
ment negotiations. I have no objections to the DOE report, but the CTUIR
feel scme additions to the report are appropriate.

ghe CTUIR has taken the C & C Agreement negotiations very seriously. Pricr
to our first negotiation session, the CTUIR Board of Trustees Chairman, Elwood
Patawa, delivered to DOE a 35 page C & C working paper which represented the
Tribe's view of tne essential contents of a C & C Agreement. The first 2 .
negotiating sessions were spent reviewing our woerking paper. The CTUIR has alse
endeavored to explain to the DOE aegotiating team the basis for the Tribe':
participation under the Kuclear Waste Policy Act. This has involved a presen-
tation by an anthropclogast, familiar with the culture of Pacific Worthwest
Indian Tribes, on the extent of the CTUIR's possessory and usage rights in and
around the Hanford site as well as explanations of the nature of the legal '
status of treaties between the U.S. Government and Indian nations, of President
Reagan's Federal Indian Policy and of the nature of the trust respensibility the
Federal Covernment has over Indian lands. The CTUIR feels progress has been
sade in educating DOE and other cognizant Federal agencies of the unigue position
Indian tribes have under Federal law,

The CTUIR acted responsibly in postponing further € & C negotiation sessions
last September. The potential siting of a repository for high-level radicactive
vastes 8o close to the Umatilla Indian Reservation is viewed with tremendous con-
cezrn by Tribal leadership and Tribal members. The C & C Agreement proposes to
set the course of Tribal {nvolvement with DOE through at least the site character-
dzation phase and therefore requires considerable scrutiny by Tribal policy makers.
During this necessury review, Tribal elections were held in which the Tribal
leadership changed. The CTUIR plans an intensive sehinar to provide the neces<
sary background to the nev leadership so that decisions affecting the possibpilaty
of future C & C negotiations can be made. :

TREATY JUNE 8, 1856 ¢ CAYUSE, UMATILLA AND WALLAWALLA TRIBES
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Honocrable George sush

president of the Senate . .
pDecenber 27, 1985 . "
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" Sonstheless, over the past 3 ponths, through the efforts of our contractor

the Council of Energy Resource Tribes (CERT) and our Tribal Attorney, the
CTUIR has worked diligently to {nsure that the Tribes' interests in the

C ¢ C negotiations will be ably presented and defended should C & C negoti-
ations be reconvened.

gincerely,

CONFEDERATED TRIBES OF THE * d
UMATIILA INDIAN RESERVATION .

Ken Hall, Chairman
Board of Trustees

ec: Nuclear Waste Progranm pizector, CTUIR, Peter Ramatowski
Nuclear Waste Oversignt Committee, CTUIR
wribal Attorney, CTUIR, Daniel Hester
Council of Energy Resource tribes, Bob Seik
File

el
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REQUIRED BY SECTION 117 OF THE
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The Confederated Tribes of the Umatilla Indian
Reservation (hereinafter CTUIR) initiated C and C negotiations in
June 1985. Three negotiation sessions were held with DOE in
August and September of that year. Generally the negotiation
gsessions involved a review of a C and C working paper prepared by
the CTUIR. No agreements were reached on any substantive issues
by the negotiators. After the three meetings, the CTUIR
cancelled future negotiations becauée of impending tribal
elections and because of dissatisfaction in the progress of

negotiations.

Following tribél electionsvin November 1985, the CTUIR's
Nuclear Waste Advisory Committee was reorganized. The Committee
was comprised of elected tribal leaders and directors of
cognizant tribal departments. The Committee was delegated the
responsibility of negotiating a C and C agreement with DOE.

Early in 1986, the Nuclear Waste Advisory Committee met
with the Director of the Umatillé Nuclear Waste Study Program and
his staff and consultants to discuss the resumption of C and C
negotiations. These meetings resulted in the development of the
CTUIR's goale and objectives in engaging in C and C negotiations.
The principle concern of the Tribe was to ensure that the
agreement recognized the treaty rights of the CTUIR and that the
Tribe had the authority to protect and preserve those rights
throughout the repository program. In order to fully protect
their treaty rights, the CTUIR recognized it was critical that it




take full advantage of the oversight role Congress legislated for
affected Indian tribes in the NWPA. The CTUIR feels that
Congress designed the C and C agreement to require DOE to
recognize in writing the interests and concerns each affected
party, their oversight authority and the procedures for
responding to the concerns and impactes identified by affected

parties.

The CTUIR decided to resume C and C negotiations in
April 1986 primarily to insure that DOE interpreted the NWPA in a
manner that provided the CTUIR full ‘and effective righte of
participation in their oversight of the repository program. The
CTUIR was concerned that DOE would rely upon ambiguities in the
NWPA to prevent affected Indian tribes from playing the role
Congress 1ntehded them to play and, as a result, limit the
ability of affected Indian tribes to protect their interests.
DOE actions to date demonstrate the CTUIR's concern was and is

well founded.

On May 6, 1986 the CTUIR Ruclear Waste Advisory
Committee met with the DOE C and C negotiating team to discuss
the terms and conditions under which negotiations could proceed.
At that time, DOE was specifically informed of the Tribe's
objectives in resuming negotiations. Tribal representatives
stated they expected a negotiated agreement to be premised on a
broad reading of the NWPA and one that recognized that the
provisions of Section 117(c) did not limit the content of an




agreement. DOE representatives claimed to have no disagreement
with the objectives of the CTUIR. Therefore, negotiations were

begun anew.

The first formal C and C negotiations in 1986 were held
in July. Bowever, in August the CTUIR was orally informed that
the DOE Richland Project Office had.made a "preliminary
determination® that the affected Indian tribes were not entitled
to file an Impact Report or receive impact mitigation assistance
under Section 118(5)(3) of the NWPA.. DOE officials promised they
would not render a final decision on the issue until the affected
tribes were provided an opportunity to review and comment upon
the draft position paper from the Richland office. After
considerable delay in issuing the draft document, the CTUIR
finally received its copy at the end of October. The document is

attached as Document A.

The dispute over the impact assistance.issue stemmed
from ambiguity in Section 118(b)(3). That section appears
contradictory on the eligibility of affected tribes who do not
host a repository to receive impact assistance. Section
118(b) (3) (A) requires DOE to provide *financial and technical
assistance to any affected Indian tribe requesting such
assistance and where there is a site with respect to which the
Commigsion has authorized construction of a repository." DOE
initielly ignored this language and only cited subsection (B)
which states that an affected tribe desiring impact assistance



shall prepare a report to DOE "on any economic, social, public

health and safety, and environmental impacts that are likely as a

result of the development of a repository at a site on the

reservation or such Indian tribe." (Emphasis added.) Because of
the ambiquity, both sides agreed there was a need to research the

legislative history of the NWPA to discern the intent of
Congress. The draft DOE position paper on this issue shed little
light on the legal basis for DOE's conclusion affected tribes
wvere not entitled to impact assistance. On November 5, 1986 our
attorney sent a letter to DOE's General Counsel in hichland
requesting citations to the NWPA and its legislative history
wvhich supported DOE's positibn. This letter is attached as
Document B; This information was requested on behalf of the
CTUIR and the Nez Perce Tribe who were in the process of jointly
preparing a response to DOE's position paper. The CTUIR never
received from DOE any additional information on the legal basis

of DOE's preliminary position paper.

A meeting was scheduled on December 18, 1986 to discuss
the impact assistance issue with the top echlon of DOE Richland
officials. As promised, thé CTUIR sent to DOE a Memorandum of
Law in response to the DOE position paper on November 24, 1986.
This memorandum clearly demonstrated that Congress did not intend
impact assistance to go only to “host" affected Indian tribes,
but to all affected Indian tribes as defined by the NWPA. The
memorandum includes close scrutiny of the legislative history of

the Act which documents Congress® view that all affected Indian




tribes were authorized to participate in the repository program
on an equal basis with states. The memorandum concludes that DOE
must interpret the ambiguities concerning affected tribe
entitlement to impact assistance consistent with the clear
expression of Congreesional intent found in the legislative

history. The memorandum igs attached as Document C.

The meeting to discuss thefdispute over impact
assistance was callgd go that the appropriate policy making
officials from all interested parties could seek to resolve the
issue. John Anttonen, the Assistant Manager for Commercial
Nuclear Waste, was supposed to be DOE Richland‘s chief
representative. The meeting date was changed to accomodate Mr.
Anttonen's schedule once. Later, just prior to the meeting, the
CTUIR learned Mr. Anttonen would not attend the meeting
rescheduled for December 18, 1986. The CTUIR determined, as did
the Nez Perce Tribe, that the meeting should be cancelled as the
purpose of the meeting could not be achieved in Mr. Anttonen's
absence. A copy of the CTUIR letter cancelling the meeting is

attached as Document D,

Despite the ineffective consultation with the DOE
Richland office, the CTUIR was promised a meeting with DOE
Beadquarters before the agency rendered its final decision.
Bowever, before the meeting was scheduled, DOE Richland
unexpectedly reversed itself and announced the final DOE decision

that ail affected Indian tribes were determined to be eligible




for impact assistance. The announcement occurred on January 22,
1987. The DOE letter announcing DOE's decision is attached as
Document E.

In the meantime, the CTUIR learned of what is
potentially a DOE policy change with grave implications for C and
C agreements with affected tribes. Section 117(c) lists the
issues Congress felt a C and C agteément should address..

However, while most provisions in that section expressly apply to
states and tribes, several provision§ omit reference to tribes.
In our C and C negotiations,.the CTUIR took the position that it
made no sense to preclude tribal involvement in those subsections

where tribes were omitted.

DOE initially agreed with the CTUIR position. At the
Institutional/Socioeconomic Coordinating Group (ISCG) meeting
between DOE and affected parties held in St. Louis in June 1986,
Barry Gale from DOE Headquarters and Chairman of the ISCG,
declared it was DOE policy that all subsections of Section 117(c)
applied equally to states and tribes. At our C and C
negdtiations on July 9, 1986, Mr. Gale, who represents DOE
Headquarters in the negotiations, repeated the DOE policy
claiming that it was "obvious that Congress intended that section

to apply equally to tribes as well as states."

Nonetheless, at the last ISCG meeting in December, 1986,

there was sufficient uncertainty among DOE officials concerning




the application of Section 117(c) provisions to affected tribes
that the issue was made an action item for DOE resolution. The
CTUIR views DOE's recent uncertainty on the applicability of
gection 117(c) as a failure by DOE to live up to prior express
policy pronouncemente and potentially a DOE interpretation of the
NWPA further curtailing the role of affected Indian tribes. The
CTUIR sent Mr. Gale a letter expressing these concerns which is
attached as Document F. Later, thefCTUIR sent & letter to Ben
Rusche demanding that the Tribe be consulted prior to a DOE

decision on this issue. This letter is also attached as Document G.

On January 5, 1987, the CTUIR notified DOE it was
cancel;ing future C and C negotiations. The decision was based
on the Tribe's displeasure with DOE's handling of the impact
assistance issue, DOE's consistently narrow interpretation of the
Tribe's rights under the NWPA and because of lingering issues
related to our as yet unresolved 1987 budget. The CTUIR letter

is attached as Document H.

The CTUIR has engaged in C and C negotiations with
diligence and in good faith. The Tribe preceives a C and C
Agreement as a document that breathes life into the NWPA and
defines the independent oversight role Congress envisioned for
affected Indian tribes. The Tribe also views a C and C Agreement
as establishing a procedure whereby the Tribe can protect the
rights reserved for them in their Treaty of 1855 with the United

States Government.




When the Congress passed the continuing resolution
providing for DOE's FY'87 budget for NWPA activities, $79 million
was withheld pending DOE certification to Congress that it has
made a good faith effort to comply with the consultation and
cooperation requirments of Section 117(c) of the NWPA. The CTUIR
requests that Congress closely monitor the resolution of C end C
issues between the CTUIR and DOE to assist you in your
deliberations concerning DOE's Section 117(c) efforts.

Clearly the DOE decision on. impact assistance is an
important first step. The CTUIR applauds the DOE decision on
this issue, but is equally concerned about the process that
yielded the result. As we pointed out to DOE on several
occasions, the importance of the impact assistance issue went
beyond the substance of the eventual decision. Also at stake was
the development of a process in which conflicts between DOE and
the CTUIR could be resolved. The consultation process did not
develop much, if at all, in the resolution of the impact
acsistance issue. DOE's dedication to improving the consultation
requirements of the NWPA, and continued Congressional pressure on
the Department, will be necessary to effectively develop the
relationships Congress envisioned for affected Indian tribes and

DOE during the repository program,

The CTUIR has withdrawn from C and C negotiations for
the time being because of DOE actions which we perceived as

restrictive of the level of tribal participation in overseeing




DOE activity and which would limit our ability to protect our
treaty rights. The CTUIR has repeatedly demonstrated its
willingness to negotiate with DOE for a C and C Agreement that
defines the relationship between the Tribe and DOE that Congress
intended. The CTUIR has stated to DOE its refusal to continue
negotiations if DOE negotiators are going to consistently read
the NWPA to narrowly construe the authority of the Tribe so as to
inhibit our ability to protect our interests. With the impact
assistance decision rendered in the favor of the CTUIR, we must
how await DOE's decision on the interpretation of Section 117(c)
to determine whether we will ‘return to the teble for C and C

negotiations.

)

;: ” / . ——"
By: 4_{ e tQ/Jibﬁ""
Twood Patawa IR
Chairman, Board of Trustees ~

Attested by:

uie »
Vice Chairman. Board/of Trustees
Chairman, Nuclear Waste Advisory
Committee

-

_“l 7 ' O'l.’: j,) f:_
mjrke < ZE7
Director, Umatilla Nuclear Waste
Study Program




DOCUMENT A

23 COctczer 18€6

MEMORRINTRY -

70: =. E. FRILE, CHizZr COUNSEL

FRCM: JCANNE G. CCMINS RICK, ATTORNEY, OCC/RL ..,

RE: DRAFT PCSITICN PAFER, RL/EWIP - IMPACT ASSSSTANCE fINDING ELIGISILITY
REGRSDING “ATFECI:L DDIAN TRIEES" UNDER THE NWEA

i

ISSi: Whether or not the (rzrilla; Yekimz and Nez Perce iidian <rides ar
entitled to receive impact assistance funding to miticzte irpacts of the
possible siting of a repository at Hanford, pursuant to the Nuclear Waste

Policy Act of 1882. ‘

RECC2CED POSITICN: The ma‘.:illa,. Yekiva and Nez Perce iIncdian trites ars
nct entitled to receive financizl assistance for impects under the Nuclear
vaste Policy Act of 1862 (the Act). Secticn 118(k) {3) () and (B) of the Acc
serticularly refers to impact assistance. Aksent "host trike" status, that
is, &bsent the locztion of a repository within the boundaries of zn Indian
reserveticn, the tribe is nct eniritled to impact essistance funding under
the Act. It folicws, thermore, thzat if & trire is not entitled to receive
impact zssistance funding, it is precluded frem receiving crant funcds to
prerare & report to the Secretary to recuest such essistance, &nd likewise,
frem receiving crant funds to cencuct activities whose purpcses zre to
EUTEOrT = regort to the Secretary to request inpact assistance.

Tre Unztille, Yekima end Nez Perce Indian tribes esch have keen
Cesicneted &s an "zffected Indian tribe" pursuant to NWPA Secticn 2(2) (B).
The Secreterv of Interior mecde a finding that these tribes’ off-reserveticn
fishirg richts may be beth suostantially and ecversely effected by the
siting cf & repcsitery et Hanfcrd. Kewever, ncre of these trires zre an

“aflscted Incdizn trike” fer purscses of entitlement TO receive fipercizl



acsistance for imc=cis, since the Hanford site is not loczted within the

boundzaries of eny of their reservetiecns.

ANRLYSIS: The Umetille, Yzkima and Nez Perce Indian tribes were cesignated

es “afiected Indian tribzs” by the Secietary or e Deparurent of Intericr

.- pursuant to the Act,. solely.cn the Lacis of the pessible substantial and

&cverse zitect to their off-reserveticn fisimin._.: richts by the potentizl
siting of & repository &t Eanford . Since the time of thzt desicnetion, &
site within the KEanford reservetion has been designated zs cne cof the three
rzticnal sites to concuct site cha:gc:e:izat;cn activities. It is
uncentested that the Hanford enercy reservetion is not within the boundaries
of these tribes’ reservetions, &s defined by the Act and their.respective
Treaties.

All of the aforementicned tribes have sought to cttain financial
zesistence for sctivities whose purposes relzte to sirrerting & recort to
:e;;uest irpact assistaznce fram the Secretary through the grent
prcposal/awn;:d procass. Therefore. a determirxsticon must Jivst be mote as
to their entitlement to grent funds for impact assistence.

At first clance, the use of the term “affected Indian tribes" within
the verious sections of the Act gppears to be imprecise. FKowever, & closer
exzminztion of this lancuace &nd & review of the legislative history cf the
ACT remcves this uncerteinty.

Secticns 116, 117, and 118 of the Act &ccress firanciel essistance to
affected Stztes &nd Indien tribes. These secticns previce fin{.nc:’.al
gssistence to the effected parties in verying cecrees. Thus, &s "effected
Indizns, " these trikes ere entitled to receive grant funds to essist in

their participeticn in ectivities &s desicnzted under the 3¢z,




Net all Incian wribes which heve be:n Cesicrneted &s "affected Indien
tribes, " however, &re entitled to the szme dogree cof participatien and
funding. The lancuzce of these sections, &s surported by the legislative

histery of the Act, manifests Concress’ intent to provide impeact &ssistance

-.only to Stztes &nd Tribes WITHIN WHOSE ROUNDARCES the sinc :epository. lies.

ot -

Section 116 clearly identifies the Stete within whose bovndaries the
site lies, s entitled to impzct aésistance. Thus, for example, althouch
Orecon mey be “"affected” by the site loc:tion &t Kanford, only Washingten
cualifies to receive financial .umcc' ass;stance. Similerly, activities
whose purposes ‘2re to essist in the preperstion of & rezort to resuest such
assistance from the Secretary, &re permissible under the crant process.

Section 117 authorizes consultaticn and cocperzticn (C&C) ecresmerts
between the USDOE end the Stztes or the geverning body of “"eny affected
Indizn tribe.” This refers to both host end nen-host Tzibes, based upen the
Congressicnal intent as set forth in the legislative history of the Act.

Scstion 118 discusses participstion of Indizn trikes in the reursitory
siting decision and charzcterization activities. Specific reference is mace
in Section 118{z) to "a site for & repository LOCATED ON TEE RESERVATION Cf
AN AFTECTED INDIAN TRIEE." (emphasis &dded). Subsection 118(b) specifically
stztes thet "eny Indien tribe cdesiring assistarce under this paracrarh shail
rrepere and sukmit to the Secretery a2 report cn &ny ecenemic, scciel, zublic
health &nd safety, end envircmenf:al imczcts thet ere likely &s & result of

the cevelcrment of & repository site ON THE RESERVATICN CF SUCH INDIAN

TRIEE...." (erchesis edded). Subsecuvent reference to Indian tribes within

this.secticn consistently refers to those tribes upcn whese reserveticn the

cite lles.



The legislative history of the Act is voluminous and ccrplex Zills wers
introcuced in both the House &nd the Senzte; committees of both hcuses
. reviewed these bills and emencments were mace. A chrenolegical tracking cf
the issve &t hand throuchout the verious preposals end erencrents

Ssmonstrates hww thic hictocy survorts tne position recommended of this

stxat
perer.

A review cf the House versicns of the bill reveals thest it wes
Concress’ intent to afford both host Stztes and Tribes the same extent of
participaticn uncer the Act. The Kouse discussions relating to
garticipaticn focus upon the richt .of both host States and Tribes to share
informeticn, rerticipate in plenning and to meke reccmmencztions to &ll
gctivities releting to the repository siting end loceting process. There is
much discussion egbout the richt to consultaticn end cocperation Letwesn the
Department end the States and Tribes. There is 2lso much discussicn
recerding the extent of the vote for diszroroval/veto by the host State;
extending similar richts of wvote for diszporoval/veto to host Tribes.

The Ecuse smecificsl)ly recocnisad the 'In’an tribes zs "sami-sovereisn
entities," &nd intenced to grant them & richt to participzte in the process
with the Secretary cn 2ll decisions which affected the zctivities within
tribal jurisdictional boundaries. The House intended clear richts &nd
procecdures for parciciceticn by hest States end Trikes in ell cecisicrns
zffectirc the sites, end for financial zssistance to help them particizate
&nd to miticete repository impacts. Thus, the concert cf participeticn and
funding was annexed to the ccncept of Jjurisdictien.

Tre Ecuse versicn of Secticn 118 specificzlly ccentaired the lancuzace
“cn the recerveticn" to cualify the participsticn of Indian tribes. Tre

Cefiniticn seczicns of the Ecuse bills did net distincuish kecween "hest”



&nd "uvse and pecssessory rights.”

Thus, it is clear from the legislative history in the Ecuse, that it was
Cengress’ intent to provicde entitlement for impact assistznce exclusively to
host Stztes &nd host Tribes.

_ Tre two-prorged Cefiniticn of en "affected Indien tribe" czme from the
- . ,Senzte versicns cf ue bill. The Senzte bills were cencerned with Indian
tribes WITHIN AN AFFECTED STATE. Thzt is, the richt of perticipstion wes
intended to extend to tribes which were loczted within the bo;.'ders of an
affected Stzte and hzd use or possessory richts within that state, but which

did nct have & repository sited within the boundaries of their reservaticn.

The Senzte versions of the bill provided for participzation by the
affected states and tribes in consulticn and cocperztion zcresments, and for
shzring of informaticn, plenning, and making reccmmendztions in the
repository process. Funding to cover the costs of Stete &nd Tribal
participztion, as well as to mitigzte impzcts was to be svailsble throuch
- ermsultsticon and cocpiretion syrechents. Aflucted sczte and trikel
participztion and funding, therefore, were to be provided principally, if
not entirely, throuch censultation end coocperation egreements.

The final version of the Kouse bill contained lancuace consistent with
providing irpzct assistance cnly to hest Tribes.

The Senzte reviewed thzt version &nd siperirpcsed zn armencrent to the Fcuse
bill. 2Zmeng other thincs, that emencrment contained the two-prenged
cefinition frem prior Senete versicns of the bill, &s well s the removal of
the quzlifying term "on the reserveticn" in certain secticns of thre bill.
The Senzte had &mple crrortunity to remove 2ll references to "cn the

Tesercatién” releting to sffected indien trikes, but c¢id ret de so. The




C . we

reference to impact assistance in Sectien 118 (b) (3) (2s enactec) in this
version by the Senzte still contained the qualifying terms “"on the
zeservetion.” The emenced Senate version was returned to the Kcuse which
erproved it without further amencment, and the 2ct pessed. It is clezr,
therefire, that Joncress intended to entitle cnly affected tribes \pon whose

reservetion a repository-site was located to receive impect &ssistance:.
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November S, 1986

Mcr. Gene Pride
Generz2l Counsel

United States Department

of Energy

Post Office Box 550

Richland, Washington 99352

Dear Gene:

As you know, last August we first learned from you that
DOE-Richland (DOE-RL) had made a preliminary determination that
the affected Indian tribes were not entitled to receive impact
assistance under the Nuclear Waste Policy Act (NWPA). You
informed me of this development orally at our Consultation and
Cooperation Agreement Subcommittee negotiations on August 7, 1986

in Pendleton.

The next week we received DOE-RL comments to our FY'87
grant proposals. The first comment to both the Umatilla and Nez
Perce proposals stated: “There has been a preliminary
determination that the CTUIR are not entitled to receive impact
assistance funds under the NWPA. Therefore, activities such as
U-4 Enviconmental Monitoring and Studies and U-5 Socioeconomic
and Cultural Assessment, and any of the other activities which
relate to impact assistance are not eligible for funding.® The
Umatilla and Nez Perce Tribes were concerned about DOE's failure
to provide any citation to the NWPA or any“other authority to
support its preliminary determination. Because of this concern,
the Umatilla and Nez Perce Tribes held a meeting in Spokane on
August 20, 1986 to discuss DOE-RL's preliminary determination.
Max Powell represented DOE-RL at that meeting. Both tribes
informed Mr. Powell of their interest in being consulted prior to
a final DOE decision on the impact assistance issue. 1In order to
respond to DOE's position, however, we told Mr. Powell we needed
a legal memorandum from DOE that articulated the DOE position
with the appropriate citation to the legal authority providing
support for DOE arguments and conclusions. HMr. Powell promised
the tribes such a2 memorandum would be forthcoming. The same




Mr. Gene Pride
November S, 1986
Page Two

questions were raised by the Umatilla Tribe in formal
Consultation and Cooperation negotiations on July 9, 1986 and
October 1, 1986 and DOE negotiators promised the detajled

memorandum we requested.

On October 24, 1986 the DOE-RL draft position paper on
fmpact assistance was mailed out. I speak for both the Umatilla
and Nez Perce Tribes in saying we are disappointed in the
memorandum. Aside from the substance of the document, the
memorandum fails to provide the legal basis for the DOE position.
As you know, the legislative history of the NWPA will be critical
in determining the intent of Congress with regard to impact
assistance. The memorandum consistently refers to House and
Senate versions of the Act as it moved through several sessions
of Congress. But the specific bills referred to or relied upon
by DOE are never identified. We requested the memorandum so we
could respond to the DOE position. Any such response requires an
understanding of the legal position we are challenging. We feel
that a revised memorandum containing citation to the legal
authority for DOE-RL's position is needed to comply with the
request the tribes have made and with minimal professional

standards.

In order to expedite the resolution of this important
matter, we request this information as soon as possible.

Sincerely,

Qe

paniel Bester

DH/caw
cc: Carl Sampson, CTUIR
. Delco White, Nez Perce

Bill Burke, CTUIR
Ron Halfmoon, Nez Perce
Kevin Gover, Nez Perce oa
Russell Jim, Yakima
Jim Hovis, Yakima -
John Anttonen, DOE
Joanne Comins-Rick, DOE
Bob Seik, CERT
John Hutchins, CERT



DOCUMENT C

HMEMORARDUM OF LAW

T0: Bill Burke, Director
Unatilla Nuclear Waste Study Program
Carl Sampson, Chairman
Umatilla Nuclear Waste Advisory Committee
Ron T. Halfmoon, Manager
Nez Perce Nuclear Waste Program
Del ¥Wnhite, Chairman
NPTEC Nuclear Waste Subcommittee

FROM: Daniel Hester
Fredericks & Pelcyger
B. Kevin Gover
Gover, Stetson & Williams, P.C.

RE: Response to DOE-Richland Position Paper on Iopact Assistance
Eligibility of Affected Indian Tribes Under the Nuclear  Waste -
Policy Act

DATE: November 12, 1986

Introduction

The Nuclear Waste Policy Act of 1982 (hereinafter "NWPA") was enacted by
Congress to respond to the national need to locate and.construct-disposal
sites for high-level radloactive wastes being generated by civilien and
defense sources. In the NWPA, Congress established an elaborate schedule for
the siting, construction, and operation of disposal facilities in deep
geologic repositories. Congress mandated that the repositories were to ensure
that the wastes would not adversely affect the public health and safety or the
environment now or in the future. To develop public confidence £n the
repositories, Congréas determined that public participation in the planning
and development of the repositories was essential. The principal means of
allowing for this public involvement is found in the role Congress provided

for ®"host® states and affected Indian tribes.




In the UNWPA, Congress determined that tribal and state governments whose
citizens are affected by the program should receive compensation for
repository-related 1impacts. This compensation would be paid from the Nuclear
Waste Fund established by the Act and comprised of fees paid by the owners and
generators of nuclear w;ste. The section of the Act dealing directly with
impact assistance for affected Indian tribes is Section 118. DOE-Richland has
preliminaéily deternined that Section 118 provides impact assistance only to
an affected tribe which is also & "host" tribe, i.e., 2an affected tribe as
defined in Section 2(2)(A) of the Act. DOE-Richland concludes, therefore,
that since the proposed Hanford Site }s not lo;ated on the reservation of eany
of the \EB;ee effected 1Indian tribes surrounding Hanford, the tribes are not
entitled to receive Nuclear Waste Fund monies for:

(1) impact assistance funding;

(2) the preparation of a report to DOE requesting impact
assistance; and

(3) conducting the activities intended to support a report to DOE
requesting impact assistance.

This Menmorandum analyzes and responds to DOE-Richland's preliminary
deternination. We note at the ocutset that the memorandum setting forth DOE's
position 4s somewhat vague. The obscure references to "the 1legislative
histery," congressional "discussion,” "the House bills,” and "the Senate
bills" are not helpful in determining the specific provisions in the
legislative history upon which the author relies. Nonetheless, we have
attenpted to respond with specificity and dépth to the analysis presented by
DOE-Richland. ' .

This HMemorandum 4s divided into four sections. These sections present,

seriatim, the following:



(1) An analysis of the relevant provisions of the NWPA shedding
light on both Section 118 and the overall statutory schece;

(2) -An analysis of the legislative history of the NWPA showing the
’intent of Congress {n providing for the participation of
"\"affected Indfan tribes" under Section 118;

(3) & discussipn of the interpretations of the NWPA by DOE in its
. Mission Plan that support our position on the issue presented;.

and,

(4) A discussion of the relevant rules of statutory construction
and their application to the issue presented.

Our opinion is that, if presented with the 4issue, &n impartial forum
would conclude that DOE 1s obliged under the NWPA to provide funds to the
"non-host" affected tribes for the study of pofential icpacts of a repository

at Hanford end to provide financial assistance designed to pitigate those

impacts.

Analysis

I. The only reasonable interpretation of
the relevant provisions of the NWPA 4s that
"non-host" affected tribes may apply for and

receive impact assistance.
A. The definition ot “affected Indian tridbe".

The NWFA confers special status upon affected states and Indian tribes
in the repository program. The Act was designed to achieve the purpose of
developing public confidence in the repository program by providing affected
states and tribes s&n oversight function paid for by the Nuclear Waste Fund.

Nevada ex rel. Loux v. Herrington, 777 F.2d 529, 536 (9th Cir. 1985).

Congress deterained that a state pust be & "hoat"™ state in order to have

standing under the Act. That is, "affected" atatus would be conferred only



upon states with potential repository sites within their boundaries. Section
116(a).

Congress was more expansive when defining an "affected Indian tribe."
Affected status was granted, of course, to all tribes hosting a potential
repository site. Section 2(2)(A). But Congress also defined &n "affected"
trive as one "whose (federally defined possessory or usage rights to other
lands outside of the reservation’s boundaries arising out of . congressionally
ratified treaties may be substantially and adversely affected by the locating
of such a facility: Provided, that the Secretary of Interior finds, upon the
petition of the ezppropriate governmental ‘officials of the tribe, that such
effects are both substantial and adverse to the tribe...." Section 2(2)(B).
A1l three affected tribes 4in the first repository program are these "type B"
affected tridbes (hereinafter, "non-host" tribes).

The inclusion of "non-host" affected Indian trites came from the Senate
version of the bill. As 1s discussed at length below, when this definition
was established in a 1981 Senate committee amendment to S. 1662, the Senate
committee described its intent as follows:

The revised definition recommended by the
Committee for the term ‘affected Indian
tribe' 1s 4intended to take d4nto account
situations where certain tridbes might have
of f-reservation rights that could be
affected by the establishment of a storage
or disposal facility, while at the same time
treating Indian trides in a menner consis-~
tent with that of States. Teking that into
account, the Committee's intent is to recog-
nize the proprietary and governmental rights
of Indian tribes within the reservation's
boundaries eand to recognize...proprietary
rights to areas outside the reservation...
which arise...out of Congressionally
ratified treaties and statutes.

S. Rep. No. 282, 9Tth CObg., tat Sess., at 18 (1681).

]



The House bill, H.R. 3809, did not provide for participation by
n"non-host" tribes at all. Only "host" tribes were eligible for the rights of
participation and financial compensation conferred in the Act. As will Dbe
shown below, when the House ggreed to the definition of "affected Indian
tribe"” proposed by the Senate, the effeci was to grant "non-host®™ affected
tribes the szme rights of participation and compensation that were available

to "host" tribes under H.R. 3809.

B. The right to impact assistance under the NWPA.

The partigipation and compensation rights given to affected tribes are
detailed primarily in Sections 112-118 of the NWPA. The specific right to
financisl assistance designed to mitigate adverse impacts resulting from the
siting, development, cr operation of a repository is governed by Section 118.

Section 118(b) nmentions impact assistance and the tridbal report
requesting such assistance in two paragraphs. Section 118(b)(2)(A)(11) states
that DOE shall make grants to "each affected Indian tridc where & candidate
site” has been epproved to undergo site characterization "to develop a request
for impact assistance under paragraph (2)." (The reference to paragraph (2)
is a drafting error. Only paragraph (3) deals specifically with the 1mp£ct
report and impact assistance.)

Because of the importance of the wording, Section 118(b)(3) is quoted
verbatim (emphasis added):

(A) The Secretary shall provide financial
and technical assistance to gany affected

Indian tribe requesting such aasistasnce and

where there i3 a site with respect to which
the Commission has authorized construction
of a repository. Such-.-assistance shall be




designed to mitigate the impact on such
Indian tribe of the developnent of such
repositoery. Such assistance to such Indian
trive shall commence within 6 months
following the granting by the Commission of
a construction authorization for such
repository and following the initiation of
construction activities at such site.

(B) Any affected Indian tribe desiring
assistance under this paragraph shall
prepare &and submit to the Secretary a report
on any economic, social, public health and
safety, and environmental impacts that are
likely as a result of the development of a
repository at a site on the reservation of
such Indian tribe. Such report shall be
subnitted to the Secretary .following the
completion of site characterization
gctivities at such 'site and before the
recommendation of such site to the President
by the Secretary for application for a
construction authorization for a
repository. As soon as practicable
following the granting of a construction
guthorization for such repository, the
Secretary shall seek to enter into a binding
ggreement with the 1Indian tribe involved
setting forth the asmount of assistznce to be
provided to such Indian tribe under this
paragraph and the procedures to be followed
in providing such assistance.

On 4its fece, at least, Section 118(b)(3) 4s embiguous &nd, 1indeed,
contradictory. While Paragraph (A) says ggxhatfected Indian tribe is entitled
to impact assiatance, Paragraph (B) seems to limit impact qasistance only to
"host"® affected Indian tribes. As 1is discussed below in the Section
concerning the legislative history, this contradiction may be explained by the
failure of the drafters of éhe Conference Committee bill to execute the
directive of the Conference. But, in fact, we need not rely on the
legislative history, since other provisions of the Act rere}ring to Section
118(b) make it clear that Congress intended that any affected Indian tribe be

able to file an 1mbaet report and receive impact assistance.




As noted, Section 118(b) is internally inconsistent. From this, the
DOE-Richland preliminary determination makes broad conclusions that are in
direct contradiction of the clear authority granted affected Indian tribes in
other sections of the KWPA. One of the recommended positions of the DOE
pemorandum is that affected Indian tribes are precluded "from recelving grant
funds to conduct activities whose purposes are to support a report to phe
Secretary to request impact assiatanee".' This s&sppears to contradict quite

directly Section 114(a)(1)(H), which directs the Secretary to 4include in his

recommendation of & repository site "any impact report subnitted under Section

116(b){3)(B) by the affected 1Indian tribe where the repository 1is
lccated...." As will be sghown in detail below, many provisions of the final
House bill were amended by the Conre;ence Committee by changing references to
tribes "on whose reservation" a site is located to tribes "where" a site is
located. The Committee's plain intent was to expand the rights granted to
"host" tribes under the House bill to “non-host" affected tribes.

Such a change was also made 4in Section 118(b)(2)(A)(1), which states
that "each affected Indiazn tribe" 4is eligidble for grants for purposes of
enabling the tridbe "to review activities taken under this subtitle with
respect to such site for purposes of determining any potential economic,
social, public health and safety, and environmental impacts of such repository
on the reservatiocn and its residents."® The &suthority provided to affected
Indian tribes to study repository impacts 138 clear, absoclute and in no way
conditioned on the location of the repository on the tribe's reservation.

Sections 114(a)(1)(B) and 118(b)(2)(A)(1), therefore, " strengthen our

position regerding eligibility for impact assistance under Section 118(b)(3).



The tribes clearly are entitled to study potential impacts and report to the
Secretary on those impacts. Moreover, Section 117(b) requires the Secretary
to consult and cooperate huith Pany affected Indian tribe" to resclve tribal
concerns regerding the public health and safety, environmental, and economic
impacts of a repository: Section 117(e)(1) authorizes agreements between DOE
and "any affected Indian tribe" to specify procedures by which, inter galis,
the tribes may "“study, determine, comment ;pon, and make recommendations with
regard to the possible public health and safety, environmental, social, and
economic inpacts" of & repository. Sectioq_118(b)(1), in turn, requires the
Secretary to make grants "to each affected Indian tribe" for purposes of
engaging in Section 117 activities. DOE's position, therefore, is difficult
to sustain. "Any" affected 1Indian tribe has broad rights to sanalyze the
impacts of a repository. The Secretary must make grants to "each" affected
tribe to carry out those analyses. The Secretary must consult and cooperate
with "any" affected tribe concerning such impacts. Given all this
congressional concern with the impacts of a repository on affected tribes,
whether the repositery is on or off the tribes' reservations, financial
assistance to mitigate such impacts should be denied only 4f the statute is
unmistakably clear i4n prohibiting such assistance. Given the facial ambiguity
of Section 118(b)(3), no such clarity exists. DOE's reading of the Section,

- therefore, is pédantié and frustrates the meaning of the Act and the intent of

Congress in passing it.

II. The legislative history of the NWPA .

shows that ®"non-host® affected tribes are to
be afforded the same rights of

participation inecludin financial
assistance from DOE, as Thost" tribes and
. states,



It 4s axiomatic among NWPA program participants that the legislative
history of the Act is a confusing morass. The conflicting approaches of the
House and Senate were res;lved in hurried, closed-door negotiations during the
waning hours of the lame-duck session of the 9T7th Congress. The intent of
many compromise provisions is left uncertain by the lack of a final Conference
Report. Some issues, therefore, cannot be resolved save by guesswork.

The DOE memorandum, however, misses tﬁe mark in 1its a@analysis of the
legislative history. While 4t certainly 1s true that the Act is patterned
after the final version of H.R. 3809, the actual intent of the Act with regard
to T"non-host" affected Indien tribes may be found only in the reports and
debates in the Senate, where the definition of "affected Indian tribe" was
created. In essehce, the FEouse bill strictly limited tribal participation
under Section 118 to those tribes "on whose reservation®™ a repositcery was
proposed to be located. The Senate bill, on the other hand, was less specific
regarding .tribal and state participation, but envisioned equal levels of

participation between tribes and states. Moreover, the Senate bill drew no

distinction between "host"™ tribes and tribes whose affected status sarises from

potentisl impacts on off-reservation possessory and usage rights.
When the ¢two bills were reconciled in the closing hours of the 97th

Congress, each house made key concessions that affect the 4issue before us.
The Senate receded to the House on the provisions detailling the rights of
participation of states and Indian tribes; Sections 112-118. For 4its part,
the House receded to the Senate on the question of whether ®"non-host" tribes
should be included in the Act. From the point in time that th; House agreed

for the first time to include "non-host®™ tribes in the Act, there is no



evidence in the legislative history suggesting that either house intended to
treat  "host" and "non-host®"™ tribes differently. To the contrary, the
legislative history shows the opposite--as is seen in the summary submitted to
the Senate by Senator McClure of major changes to B.R. 3809 negotizted between

the House and Senate:

The following summary sets forth those major
changes to the House-passed dill....

Rights conferred upon &n Indian tribe to
participate in the development of a
repository, enter into a written agreement,
transmit objections: to Congress, and receive
‘- financial assistance, are extended to
"affected Indian tribes.” The ternm
raffected Indian tribe" includes those
tribes which, although the repository is not
located on the reservation, would suffer
substzantial and adverse effects to posses-
sory or usage rights to lands outside of the
reservation. (H.R. 3809 limits tribal
participation to those situations where the
repository iz located on the Indian
reservation.)

Cong. Rec. S. 15654 (Statezent of Mr. McClure)(daily ed. Dec. 20, 1682).
(Parentheses in original; emphasis added).

As the following review will show, when the Conference Committee
sccepted the Senate definition of "affected Indian tribe", the effect was to
extend to "non-host" affected tribes the same rights of. participation and
compensation as was avzilable to "host" tribes under the House bill.

Ao The House bills did not consider "non-host" tribes to be
participants in the NWPA process.

The first House of Representatives commitee report during the 97th

Congress on the bill that ultimately became the Nuclear Waste Policy Act (H.R.

10.




3809) was that of the House Committee on Interior and Insular Affairs. H.

Rep. 97-491, 97th Cong., 2d Sess. Part I (1962)(hereinafter, "House Interior

aeggrt"). As reported by the House Interior Committee, the bill contained no

definition of "affected Indien tribe."® The term "Indian tribe™ was defined at

Section 2(7) as follows:

The term "Indian tribe"™ pmeans any Indian
trite, band, nation or other. organized group
or community of Indians recognized as
eligidle for the services provided to
Indians by the Secretzry of the Interior
because of their status as Indians....

House Interior Report at 2.

In other words, any tederalli-recognized tribe was &n "Indian tribe"™ for
purposes of the Act. Quite obviously, not all tribes could participate, since
many or most would be unimpacted by the Act. No attempt, however, was made in
the definitions section to 4identify which tribes wculd be entitled to
participate in the Act. Instead, it was in the sections specifying the’
substantive rights of participation that the House b1ll distinguished between
tribes that were eligible to particpate and those that were not.

Specifically, Section 118(b)(1)(A) provided that:

The Secretary shall make grants to each
Indian tribe on whose reservation & site for
&8 repository s approved under Section
112(c). Such grants may be made to each
such Indian tribe only for purposes of
enadbling such Indian tribe...to review
activities taken under this subtitle with
respect to such site for purposes of
determining any potential economic, sociel,
public health and safety, and environmental
impacts of such repository on the reservtion
and its residents.

House Interior Report &t 13. (Emphasis added.)

n



Quite clearly, the bill as reported 1limited the right to grant
assistance and the right to review DOE activities for their impacts on tribal

interests to tribes on whose reservations a repository site was under

consideration.

Paragraph (2) of Section 118(b) contained the same limitation:

(A) The Secretary shall provide financial
and technical assistance to any Indian tribe
requesting such assistance and on_ whose
reservation there is a aite with respect to
which the Coaomission has sauthorized
construction of a repository. Such
assistance shall be designed to mitigate the
impact on such Indian -tribe of the
developnent of such repository....

(B) Any Indian tribe desiring assistance
under this paragraph shall prepare and
submit to the Secretary a report on any
economic, social, pudlic health and safety,
and envirvonmental 4mpacts that eare 1likely
as a2 result of the development of a
repository at a site on the reservation of
such Indizn tribde.

House Interior Report at 13. (Emphasis added.)

Again, the operative assumption 4in these provisions is that only the

Indian tribe on whose reservation & repository site had been approved would be

eligible for impact essistance.

Haé the Act bdeen approved by Congress in this form, none of the three
affected tridbes would be eligible for impact essistence. In&eed, had the Aect
passed in this form, DOE would not even be obliged to confer with the three
tribes since no site on any of the three reservations {is undér consideratien.
The point here is that, because "non-host" tribes had no standing whatsoever
under H.R. 3809 as reported by the Interior Committee, DOE's réliance on H.R.

3809 as indicating the intended role of non-host tribes is misplaced.

12



The Report &glso envisions no role for "non-host® tribes., In discussion,
for example, of the bill's provisions regarding participation and essistance
for states and Indian tribes, the Report states:

H.R. 3809 as amended by the Committee
provides for states or tribes which are
"hosts" to sites being studied for
repositories, and sites being developed for
repository operation, Clear rights and
procedures for participation in decisions
effecting (sic) the sites and financizl
assistance to help them participate and to
mitigate repository impacts.

House Interior Report at 45. (Emphasis added.)
Similarly, and with specific reference to Section 118, the Report states:

Section 118 provides for Indian tribes the
same rights and assistance provided for
states when & site being studied or
developed for use as a repository is located
within the boundaries of &n Indian
reservation.

Bouse Interior Report at 56. (Emphasis added.)

Without question, then, the Interior Committee bill tells us nothing of
the intended role of "non-host® tribes under Section 118 of the Act, as the
Comnittee never considered such tribes to have any role under Section 118.

The next House Committee to consider the bill was the Committee on Armed
Services. See H. Rep. No. 97-491, 97th Cong., 2d Sess. Part II (1982). The
Armed Services Committee's review was quite limited and éhe Report does not
have any discussion relevant to the fssue of "non-host" tribes.

The final House Committee to issue a Report was the Committee on Energy
and Commerce. H. Rep. 97-785, 97th Cong., 24 Sess, (1982)(herginatter, "House
Energy Report"). The Energy Committee's Report dealt with H.R. 6598, which

was an alternative bill to H.R. 3809.
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H.R. 6598 as reported was 4dentical to H.R. 3809 a2s reported in every
respect as regards the issue under consideration. The definition of "Indian
tribe," the absence of a definition of “affected Indian tribe," and the
provisions limiting tribal participation under Section 118 to tribes "on whose

reservation" a repository was being considered or developed all appear in H.R.

6598. See Housé Energy Report at 3, 15-16. - Moreover, thé Energy Committee
expressed the same understanding of Section 118 es the Interior Committee:

Section 118 provides 1Indian tribes on whose
reservations a repository site is being
studied or developed with ‘the same rights
-and aasistance as provided to states under
Section 116....

1d. at 75. (Emphasis added.)
Because H.R. 3809 and H.R. 6598 differed substantially in other respects
not relevant here, both with each other and with & bill (H.R. 5016) reported
by the Science &nd Technology Committee, negotiations began 2anong the
Interior, Energy, Armed Services, end Science Committees. The bill resulting
from these negotiations was brought to the House floor on September 30, 1982.
See Cong. Rec. HB8161 (daily ed. Sept. 30, 1982)(Remarks of Mr. Udall). The
b111 brought to the floor, H.R. T187, was & substitute upon which the
principals in the four Committees had agreed. Jd. at H8162. The relevant
provisions of H.R. 7187--the defintion of "Indien tribé", the absence of a
definition of “aftecfed Indian tribe" @and the 1limitation of tribal
participation under Section 118 to tribes "on whose reservation" a repository
wvas considered or approved--are identical to the‘provlsiona in H.R. 3809 and
H.R. 6598. d. at H8179, HKHB166. The bill was passed by ;he House in that

form.
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The upshot of this legislative history is that the House bill pever
provided for participation under Section 118 by "non-host" Indian tribes. As
4s discussed in the next subsection, the Senate bill- did so provide. It
follows, therefore, that we can learn 1little from the House bills of the
intended role of “non-host" tribes. Instead, the answer wmust come from

analysis of the history of the Act in the Senate.

B. The Senate b1ill at all times treated "host®" and "non-host® affected
tribes identically.

S. 1662 was introduced in the 97th Congress on Septenmber 24, 1981, by

Senator McClure of Idzho. Cong. Regc. 21947 (daily ed. Sept. 24, 1981)(Remarks
of ¥r. ﬁcClure); The bill differed from the House bills in many respects.
Our present purpose, however, is to show that, whatever the extent of tribal
participation in the program, "host" states and "host" and "non-host" affected
tribes had sbsolutely equal rights of participation.
This point is demonstrated clearly in the definition of "affected Indian
trite" contained in the bill as introduced:
n(A)ffected Indian tribe" means any tribe in
an affected State whose rights reserved.
. through statutes, treaties, Executive
Orders, judiciesl decision, or other applic-
able law would reasonably be expected to be
adversely affected by the development,
construction or operation of & facility for
the 1long-term storage or disposal of
radiocactive waste....
Id. at 21949,
The Senate definition makes no mention of any limitation to trides "on
whose reservation" a respository site was being considered or approved.

Indeed, unlike the House bills, the Senate bill did not even define the term

"reservation", since the term was irrelevant to tridbzl rights of participation.
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The same point--that tribal rights of participation are unaffected by
whether the site is on-reservation or off-reservation--can be established by a
review of the substantiv; provisions of S. 1662 governing state and tribal
rights of participation. Section 403(c), for example, required the President
to review the Secretary'; recommendation of sites for characterization and
within sixty days transmit his decision to approve or disapprove the sites Fto
the Governor of the State in which thé site is located, and to the Tribal

Council of any affected Indian tribe." Id. at 21952. Under Section K04(b),

the Secretary was required to submit: prior to characterization an
environmental assessment and site chiéracterization plan both "to the Governor
of the State in which the site is located, and to the Tribal Council of zny

affected Indian tribe" for their review and comment. Id. The same was true

of the periodic reports on sites being characterized which were required by
Section 40u(b)(2). Id. Other rights of participation granted by the bill to
states without exception also are granted to "affected Indian tribes".
Section T01(a)(notification by Secretary 2s to potentizlly sacceptable sites);
701(d), (e¢), (d), (e)(consultation and concurrence agreement); T01(f)
(notification by Secretary of intent to subnit applicetion for -construction
and filing of state or tribal objJecticns with Congress). Id. at 21953,
21954, Thus, S. 1662 as introduced created absolutely equal rights of
participation for states and "affected Indian tribes", and no tribal rights of
participation were in any way conditioned upon the location of a site on a
tridbe's reservation.

After consideration by the Senate Armed Services Commitiee, Energy &nd

Natural Resources Committee and Environment and Public Works Committee, S.
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1662 returned to the Senate floor on April 28, 1982. Each Committee had
passed substitutes to S. 1662 and, after negotiations among»the principals,
the Committee substitutes wé}e withdrawn and Amendment No. 1350 was proposed
as a substitute for S. 1662. Cong. Rec. SU178 (daily ed. April 28,
1982) (Remarks of Mr. McCluré). Amendment No. 1350 contained several changes
from S. 1662 as 4introduced that are pertinent here. Most important is the
definition of "affected Indian tribe™ at Section 201(14):

"(A)ffected Indian tridbe" means any tribe

within whose reservation boundaries...a

repository for high-level radicactive waste

or spent fuel is proposed to be located, or ,
whose federally defined possessory or usage

rights to other lands cutside the
reservation's boundaries arising out of
Congressionally ratified treaties may be
substantially and adversely affected by the

locating of such a facility....

The reasons for this change are found in the Joint Report of the Energy
Committee and the Environment Committee, S. Rep. 97-282, 97th Cong., 1st Sess.
(1981)(hereinafter "Joint Report"). The Environment Committee changed the

definition, noting that:

The Committee also revised the definition of
the term "affected Indian tribe". The bill
as introduced contained a definition for the
term *"affected Indian tribe®™ that was
substantially broader than the definition
for the term "affected State." In edditiorn,
the definition of "affected 1Indian tribe"
lacked precise standards for 1identifying
those interests of the tribe that would be
adversely affected. The prevised definition
recommended by the Committee for the term
"affected Indian tribe" §s intended to take
intc sccount situations where certain tribes
might have off-reservation rights that could
be saffected by the establishment of @
storage or disposal facility, while at the
same time treating Indian tribes in a wmanner
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consistent with that of States. Taking that
into account, the Committee's intent is to
recognize the proprietary and governmental
rights of Indian tribtes within the reserva-
tion's boundaries and to recognize that
asserted proprietary rights to areas outside
the reservation, 4in order to be "affected”,
should arise only out of Congressionally
ratified treaties and statutes.

Id. at 18.

This change, of course, narrowed éhe definition of "affected Indian
tride", excluding all tribes whose off-reservation rights were based upon
anything but Congressionally-ratified’ treaties. But what the change did not
do is require different treatment for "host" and "non-host" affected tribes.

To the contrary, Amendment No. 1350 maintained the equality of treatment
- between "the State in which a site is 1located" and "any affected Indian
tribe."” See Sections U03(c)(notice from President concerning epproval of
sites recomnended for characterization); 404(b)(submission by Secretary of
environmental assessment and site characterization plan and periodic reports
on characterization eactivities); 701(a)(notification by Secretary as to
potentially scceptable sites); 701(b), (ec), (d), (e)(consultation and
concurrence agreenments); T01(f)(notification by Secretary of intent to submit
application for construction and filing of state or tridbal obdjections with
Congress). Cong. Rec. S§182, Si185 (daily ed. April 28, 1982).

. Moreover, and of particular 1mportahce here, Section 701(e) of S.1662
was amended by Amendment No. 1350 to provide that:
In case of a proposed repository, the

cooperative agreement shall slso provide for

compensation to the State or JIndisn_tridbe -
for (1) the cost of State or Indian tribe
participation in the development of the
facility, including the acquisition of any .-

18



necessary independent technical and
licensing information, and (2) impacts
caused by the siting, development,
construction and operation of a repository.

Id. at si18. Thus, the: coumpromise bill submitted by the Senate Committees

provided for impact assistance to affected tribes without regard to whether

the repository site was on &n affected tribe's reservation.

Once again, these changes were ma@e by the Environment Committee and

explained in the Joint Report, at 27-29.

The Committee adds new elements to be
included in the agreement governing
financial compensation to be provided to the
affected State or Indien tribe. Financlal
compensation 18 required for the costs of
Stete or Indian tribe participation in the
developrent of the proposed facility and for
the impacts caused by the siting,
development, construction and operation of
the facility...

Two fundamental principles underlie these
changes to title VII in the Conmittee
amendoment. The first of these 4s that an
affected State or Indian tribe should be
entitled to the broadest possible rights and
opportunities to  participate in the
development of the_.facilities covered by
title VII, but that no such State or Indian
tribe should possess the right, through this
or any other Federal or State 1legislation,
to exercise an absolute veto right over any
aspect of the planning, siting, development,
construction or operation of a facility
covered by the title. The Committee expects
this fundanentasl principle to govern any
interpretation, including Judiciel
interpretations, of the continuing validity
of actions by an affected State or Indian
tridbe or of the State statutes... .
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The second principle is that all affected
States and Indian tribes should be treated
equally, sand that no single State or tribde
should enjoy an advantage over ancther...

From this, the only conclusion available is that, under the Senate bill,
any affected Indian tribe, without regard to whether a repository site is on
the reservation or not, was eligible for %“financlial compensation ...for the
impacts™ of a repoaitory, was entitled to "the broadest possible rights® of
participation, and was to "be treated equally" with "all affected States and

Indian tribes."

C. The Conference Committee AEtion.

The substitute for H.R. 3809 and S.1662 passed by the House and Senate
{B.R. 7187 and Amendzent No. 1350, respectively) were, therefore, in general
agreement 2s to the rights of tribes and states to participate in the program
gnd to receive impact assistance. The two bills were 1in complete conflict,
however, as to whether "non-host"™ tribes were eligible for these rights of
participation and impzct assistance. This, then, was the key issue before the
Conference Committee that impacts on the question under consideration here.
And it 1s on the question of the Conference Committee's intent that the
DOE memorandum misses the point. The memorandum concludes:
The final versfon of the House Dbill
contained language consistent with providing
impact assistance only to host tribes. The
Senate reviewed that version and super-
imposed an amendnent to the House bill.
Among other things, that amendment contained
the two-pronged definition from prior Senate
versions of the bill, as well as the removal .
of the qualifying term 'on the reservation!

in certain sections of the bill. The Senate
had eample opportunity to remove all
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references to ‘on the reservation' relating
to affected Indian tribes, but did not do
80. The reference to impact assistance in
118(b)(3)(as enacted) in this version by the
Senate s8till contsined the qualifying terms
'on the reservation'. The amended Senate
version was returned to the House which
approved it without further anendment. It
is clear, therefore, that Congress intended
to entitle only affected tribes upon whose
reservation a repository site was located to
receive impact assistance.

This passage is 1inaccurate 4in two respects. First, it relies upon
half-truths which, vhen  corprected, destroy its logle. Second, it
misunderstands how Congress does its business.

The first half-truth 4s the' description of the House bill's denial of
impact assistance to "non-host"™ tribes. While that certainly 4s true, the

memorandum neglect.s to point out that the House bill completely excluded

"non-host™ tribes from every aspect of Section 118, not merely the dimpact

assistance provisions. Horeover, the Conference bill clearly &amended key
provisions {n Secticn 118 from the House bill, end not even DOE denies
"non-host" tridal rights under several provisions of Section 118.

The second half-truth s the notation that the reference to impact
gssistance in Section 118(b)(3) of the NWPA retains the qualifying term "on
the reservation®. But there were iwo such references in H.R. 7187; one in
Section 118(b)(2)(A) (118(b)(3)(A) of the NWPA) and one 4n Section
118(b)(2)(B) (118(b)(3)(B) of the NWPA). And one of those references was
changed to refer to the tribes "where there is a site...." Compare, Section
118(b)(2)(a), H.R.T187, Cong. Rec. H8186 (daily ed. Sept. 30, 1982) with NWPA
Section 118(b)(3)(A). 1In light of these facts, DOE's above-quoted discussion

48 not persuasive legislative analysis.
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The passage Qquoted above also shows &8 npisunderstanding of the
congressional process. It supposes that the Senate "superimposed® amendments
on the House bill; that the Senate had “ample opportunity"” to strike the

phrase "on the reservation™ everywhere it appears in H.R. 7187 and failed to

do so; that the bill was returned to the House; and that the House made no

further amendments and passed the bill. This description suggests a
legislative tennis match in which House and Senate volley the ©bill back eand
forth until one finally misses and the bill {s passed.

In fact, safter H.R. T187 and Senate  Amendment No. 1350 were passed,
representatives of the House and Senate conferred at 1length to reach =&
compromise. They chose to use H.R. T187 as the vehicle for mark-up, and made
many changes. When the Conference Committee reached agreement, the bill was
sent back simpltaneously to both houses for consideration and could not be
amended on the floor of either house lest the Conference compromise fall
apart. Thus, the key to resolving the ambiguitfies of Section 118 is in
discovering what the Conference Committee 4intended, not 4in noting what the
House or Senate individually did or failed to do.

That intent may be tound_ by looking at the changes made by the
Conference Committee; by comparing the pertinent provisions of H.R. T187 as
passed by the House with the Nuclear Waste Policy Act &s passed by both
houses. This comparison demonstrates that the Senate's position--that
Tnon-host" affected tribes are entitled to the gsame rights under the Act =as
"host" tribes--carried the day.

Section 113(b)(3), for example, as passed by the House &n H.R. T187,

Cong. Rec. H8182 (daily ed., Sept. 30, 1982), 1limited the right to receive
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sepi-annual reports on characterization activities to "the tribe on whose
reservation® the candidate site is 1located. Section 113(b)(3) of the Act,
however, gives that risht-»to.'the affected Indian tribe where such candidate
aite" is located. The same change was made in Section 113(c)(3) regarding
notification by the éecretary of the termination of characterization
activities. The only conceivadle purpose of the changes is to recognize the
role of "non-host®™ affected tribes. '

Similar changes were made in Section 114. As passed by the House, H.R.
7187 limited the Secretary's duty to notify a tpibe of his recommendation of a
repository site to the tribe "on 6 whose réservation" the site was located.
Section 114(2)(1), Cong. Rec. H8182. The NWPA, however, requires notification
of T"the affected. Indian tribe where such site is located.” The same change
wzs pmade in Section 114(a)(1)(H), as noted above.

Moving next to Section 118, the same pattern of changes is evident with
regard to grants, financial and technical assistance and impact atudies.
Subsection (b) was amended in several key respects. First, the subsection was
changed to require the Secretary to make grants to "each affected tribe"
notified of a potentially acceptable site within its area of interest. NWPA
Section 118(b)(1), and see Cong. Rec. HB186. Paragraph (b)(1) became
paragraph (b)(2). Jd. 1In paragraph (b)(1) of H.R. T187, .the Secretary was
directed to make grants for, inter alis, impact studies "to each Indian tribe

on whose reservation” a candidate site has been approved for characteriza-

tion. The corresponding provisision of the NWPA, Section 118(b)(2), extends
the Secretary's duty to Yeach affected Indian tribe where a candidate site®

has been approved for characterization. Also compare Sections 112(d)(1)(C),

23,
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112(c)(1), H.R. T187, Cong. Rec. HB181 with NWPA Sections 112(b)(1)(H),
112(c)(1)("on whose reservation" changed to "where" in context of notifica-

tions regarding nomination and approval of sites for characterization).

Finally, aﬁd most importantly for present purposes, Section 118(b)(2)(A)
of H.R. T187 authorized' impact sasistance only to the ¢tribe ™on whose
reservation there is a site" where repository construction has been authorized
by the Nuclear Regulatory Commission. Section 118(b)(3)(A) of the NWPA,
however, requires impact assistance to "any affected Indian tribe requesting
such assistance and where there is a siie" at which the Commission has
auvthorized construction. '

These changes demonstrate clearly that the Senate prevailed upon and
persuaded the House to allow all "affected Indian tribes™ as defined in the
Senate bill to participate on an equal basis with Vhost"™ tribes and states.
That this is the purpose of the changes is made clear by Senator McClure's
summary of "major changes"™ in the House bill eagreed upon by the Conference

Committee:

Rights conferred upon an Indian tribe to
participate in the development of a

"7 repository, enter into a written agreezent,
transmit objections to Congress, and receive
financial assistance, are extended to
‘affected Indian tridbes.' The term
taffected 1Indian tribe' 4includes those
tribes which, although the proposed reposi-
tory is not 1located on the reservation,
would suffer substantial and adverse effects
te possessory or usage rights to lands
outside of the reservation. (H.R. 3809
limits tribal participation to those situa-
tions where the repository is located on the
Indian reservation.)

Cong. Rec. S1565% (daily ed. Dec. 20, 1982)(Remarks of ¥Mr. McClure)

(parentheses in original).
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This statement ratifies our position in every respect. It notes
specifically that the House bill "limits tribal participation to those
situations where the repository is located on the reservation® and it notes
that the Conference Committee "extended to ‘'affected 1Indian tribes'" all
rights of participation conferred upon "host" tribes in the House bill.

DOE has been quick to point out, of course, that not all references to
tridtes "on whose reservation® a site is locﬁted were revised in the Conference
bill. Indeed, DOE incorrectly postulates that the Senaté "superimposed"®
amendments to H.R. 7187, carefully and selectivgly changing the references ¢to
"host" tr}bga to include "non-host' tribes énly in certain provisions. There
are three rlaws.in this postulation.

First, 4t dignores the fact that the House and Senate Conference
Committee 1issued a finzl compromise bill that was not subject to ezrendment in
either house. It 2also 1indicates a belief that Congressmen anh Senators
actually sit and draft amendments in Conference. In point of fact, the
conferees make agreements on policy on many issues and leave it to staff to
redraft the bill eccordingly.

Second, DOE's analysis ignores the fact that the pattern of changes in
references to tribes "on whose reservation” a site s located lacks
consistency and defies logic. Section 113 of H.R. 7187, for example, limited
the right to receive site characterization plans and semi-annual reports on
characterization activities to tribes "on whose reservation® a site is
located. Sectiocn 113(b)(1), (b)(3). The corresponding provisions of the NWPA
illogically retain that 1limitation 4n the case of the site ¢haracterization

plan, but extend the requirement that the Secretary report semi-annually to

- 25



include affected tribes "where such candidate saite 1s 1located". No good
reason exists why a2 tribe should be entitled to receive one and not the other,
and DOE quite properly has announced that the "non-host" affected tribes will
in fact receive the site characterization plan.

The best example, how;ver, is Section 118(b)(3) 4tself. In paragraph
(A), the reference to "any Indian tribé...on whose reservation" a site is
located was changed to "any affected Indian tribe...where there s a
site...." Yet paragraph (B) retains the reference to a site "on the

reservation”. The Conference Committee simplf: could not have 1intended such

inconsistency.

Third and finally, DOE's postulation of the course of events directly
conflicts with explicit legislative history in the form of Senator McClure's
summary of the changes to the Eouse bill made by the Conference Committee. To
accept DOE's position, one must deem Senator McClure to have misled his
colleagues or to have Iincompetently failed to understand the bill in whose
passage he was a principal player.

But there 1s a third scenario that begins with the proposition that
Senator McClure accuratély described what.the Conference Committee i;;ended.
If that proposition is accepted, it becomes clear from the 1llogical pattern
of the eanendments that the staff who drafted the changes agreed upon by the
Committee botched the chore. Indeed, given the last-minute pature of
Conference amendments made 4in the closing hours of a lame-duck Congress, we
should be surprised if there were not errors.

Sections I and II of this Hemorandum, therefore, have shown that both

the NWPA on 1its face &and the legislative history support our position that
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"non-hpat" affected tribes may prepare and submit an impact report and request
for impact assistance, and are entitled to receive such assistance. Section
IXI will fortify this analyéis by showing that DOE 4tself has construed the
NWPA in similar fashion in its Mission FPlan.

III. DOE's Mission Plan consistently
interpreted the NWFA as suthorizing 4impact

assistance to all affected Indian tridbes.

Under the NWPA, DOE was required to prepare a Mission Plan which was to
be a comprehensive report providing an informational basis sufficient to
permit informed decisions in carrying out. the repository program. Section
301(a). DOE released the Mission Plan in June, 1985. The Mission Plan
. supports the affected Indian tribes' claim that they are entitled to impact
assistance.

Congress, of course, was especially concerned that the Mission PFlan

address rpepository impacts on affected States and Indien tribes. Section 4.3

of the Mission PFlan, entitled "Analysis of Mitigation of Sociceconomic

Inpacts™, discusses DOE's goals and intentions in addressing repository
impacts. The section states:

The Act provides for financial and technical
assistance to mnitigate the ippacts of
waste-disposal activities, Many of the
activities that may be undertaken by the DOE
as part of the waste-managenment program
could 1lead to social and economic impacts on
States, affected Indian tribes, and
communities in the vicinity of facilities or
along transportation corridors. It 1is of
the utmost importance that the potential for
such {mpacts be assessed in a thorough and
tirmely manner, with adequate planning to
avoid, minimize, or mitigate &ny negative
impacts.
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States, affected 1Indian tribes, and local
communities will pursue parallel paths with
the DOE in their assessment and planning
efforts. For example, the DOE will conduct
sociocecononic-impact eassessments for the
environnental assessments and the environ-
nental impact statement. States sand

affected Indian tribes may conduct their own
socioeconomic-impact assessments to develop
and document their requests for mitigation

grants in the repository program. The DOE
will work closely with States, affected

Indian tribes, and 1localities during this
process to achieve a2 common underatanding of
the 1issues that need to be addressed, the
iopacts that will need to be mitigated, and
the analytical tools that will need to be
used. Some of these efforts will be
specified in the C & C agreements described
in Section 4.2,

(Emphasis added.) This provision quite clearly envisions impact assistance to

both tribes and the state involved in a single site, whether on-reservation or

off.

DOE then identifies three goals of its efforts to analyze socioecononic

impacts:

1. To attain & thorough undéerstanding of
the socisl and economic 4impacts of the
progran. Cm———

2. To avoid, pinimize, or mitigate social
and econonmic impacts to the greatest
extent possitle.

3. To ensure that the assessment of

impacts and plans for their mitigation
are developed with understanding of,
and _sensitivity to, the concerns of
States, affected Indian tribes, and
local comnunities--and with the

cooperation of affected groups.
Mission Plan, pp. 137-138. (Emphasis added.) Again, these statements

presuppose that a atate and one or more affected Indian tribes both will be

involved vith a aingle site.




The Mission Plan goes on to describe when ippact assistance will be
provided and again includes all affected Indian tribes. Section 4.3.2 of the
Mission Plan, entitled “implementing Plans", requires DOE to "work with
States, affected Indian tribes, and 1localities to develop impact mitigation
plans 4in response to the siting of repository and storage facilities."
Hission FPlan, p. 139. The Hission Plan proceeds in a manner that tracks the
language 1in Section 118(b)(3)'(u) of the KWPA which provides for impact
assistance to any affected Indian tridbe requesting such assistance where the
NRC has licensed construction of a repository.. Id.

Clearly, the Mission PFPlan does not discriminate among affected Indian
tribes in determining which tribes are entitled to Aimpact assistance. The
Mission Plan ref{ects the 1intent of Congress concerning impact assistance to
affected Indian tribes in that it provides that a2ll affected Indian tribes are

entitled to impeact assistance.

Iv. The applicable rules of statutory

construction compel the conclusion that

Congress intended "non-host" affected tribes
to be eligible for impzet assistance.

To the extent that any further support for our analysis §s necessary,
such support may be found in the applicable rules of statutory construction.

The purposes Congress socught to achieve by enactipg a statute provide
the context in which the words of the statute are to be interpreted. Chazpman

v. Houston Welfare Rights Org., &1 U.S. 600 (1979). Congress was clezr in

1isting the purposes for which the NWPA was enacted. A central purpese was to
establish the Nuclear Waste Fund, which was to be composed of ‘payments made by
generators and owners of such waste and spent fuel, that would ensure that the

costs of carrying out activities relating to the disposal of radiocactive waste

29



would be borne by the persons responsible for generating the wastes. Section
111(b)(4). Congress further determined that the economic, social, public
health and safety, and envirbnmental impacts caused by & repository should be
coppensated from the Nuclear Waste Fund. Section 116(c), 118(b).

Congress also specifically stated that the NWPA should be interpreted
broadly. The Joint Report from the Senate Committees which drafted the Senate
version of the Act stated that an afrecied State or Indian tribte should be
entitled to the "broadest possible rights and opportunities to participate in
the. development...®™ of a repository. S. Rep. No. 282, 97th Cong., 1st Sess.
28 (1981). The Report went on to state that the Cozmittees "expected this
fundamental p?inciple to govern any interpretation, including Judicial
interpretation..." of the Act. Id. In the first case in wich a federal court
was required to interpret &n ambiguity in the Act, the court relied upon the

Committees' interpretive guideline in construing the Act. State of Nevada ex

rel. Loux .v. Herrington, 777 F.2d 529, 533 (9th Cir., 1985). DOE, therefore,

pust interpret amiguities in the Act 1liberally to provide the broadest
possible rights to effected Indian tribes as mpandated by Congress and the
courtsf

Other specia)l rules of eonﬁtruction apply due to the fact that Indian
rights are affected. The Federal government holds Indian lgnd, resources eand

rights in trust for Indian people. Cherokee Nation v. Georgiz, 30 U.S. (5

Pet.) 1 (1831); Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). Like ell

departments of the United States government, DOE is obligated to carry out
these trust duties in all its activities occurring both on and ‘off an Indian
reservation. Northern Cheyenne v. Hodel, 12 Indian L. Rep. 3065 (D. Mont.,

1985). Thus, President Reagan's Indian Policy Statement of January 23, 1983,
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requires federal agencies to exercise their trust resﬁonsibilities to Indian
trites "with the highest degree of fiduciary standards.®

A principal element of the federal trust responsibility--the special
canons of construction of federal Indian law--applies to any DOE
dnterpretation of NWPA pro;isions concerning the participation of affected
Indian tribes. Thus, DOE's trust responsibility requires it to interpret the

Act and its regulations so a&s to protect Indian rights. Menominee Tribe v.

United States, 391 U.S. 404 (1968). Moreover, because the impact assistance

provisions at issue here were passed to protec£ the rights of 1Indian tribes,
the statute is to be construed liberally, with doubtful expressions resolved

in favor of the Indians. E.g., Bryan v. Itasca County, 426 U.S. 373, 392

(1976); Northern Cheyenne Tribe v. Hollowbreast, 425 U.S. 649, 655 n.T (1976);

Antoine v. Washington, 420 U.S. 194, 199-200 (1975); Menominee Tribe v. United

States, supra; Alaska Pacific Fisheries v. United States, 2uU8 U.S. 78, &9

(1918); Chosate v. Trapp, 22k U.S. 665, 675 (1912).

These rules apply with apecial force here. Because DOE must interpret
the Act 1liderally to ensure the troadest possible participation of affected
States and tribes, it should choose the 4interpretation of Section 118(b)(3)
that provides the broadest rights to tribes that the statute can reasonably be
read to allow. And where, as here, ambighitles in the Act ‘appear to be the
result of ioprecise -drafting, such imprecision may not be used to frustrate
the panifest purpose and intent of Congress as revealed by the legislative
history. [E.g., Premachandra v. Mitts, 727 F.2d 717 (Bth Cir. 1984). Thus,
the inconsistencies in Section 118(b)(3) must be resd so as to encourage the

broadest possible tridbal participation.
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So, too, must DOE construe the statute liberally in favor of the tribes
and resolve the ambiguities of Section 118 4in the tribea; favoer. Such
construction 4in this case leads {nevitably to the result that Section 118

allows "non-host" affected tribes to request and receive impact assistance.

Conclusion

The foregeing analysis establishes Seyond any credible doubt that
Congress granted to "non-host" affected tribes the right to request and
receive financial and technical assistance designed to wmitigate any adverse
impacts on tribal interests resulting from the siting, development, or
operation of a rebository under the NWPA. Careful analysis of the statute and
its 1legislative history show that to be the intent of Congress. DOE itself
has so interpreted the Act in a major program document. Finally, should any
doubt remain, the applicable rules of statutory construction compel the result
favoring the tribes. Thus, we believe that an impartiesl law-applying forunm

would so hold.

BKGMEMO
KEVIN/TRIBAL
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DOCUMENT D
NUCLEAR \WASTE
STUDY PROGRAM

CONFEDERATED TRIBES

P.O. Box 638

PENDLETON, OREGON 97801
Area Code 503 Phone 276-3018

[N

December 15, 1986

Mr. John Anttonen
Assistent Manager for Commercial Nuclear Waste

United States Department of Energy
P.0. Box 550
Richland, Washington 99352
RE: Meeting Regarding Impact Assistance

Dear Mr. Anttonen:

This letter follows up phone conversations you have had with
Bill Burke concerning the meeting on impact assistance scheduled on
December 18, 1986.

As you know, that meeting was originally scheduled for December
i6th. Because of a conflict with your schedule, the meeting was moved
to December 18th. Your presence at the meeting was important to the
CTUIR. Ve felt the importance of the impzct assistance issue demanded
the attention of top policymaking officials from both DOE and the

CIUIR.

The affected tribes requested the meeting with you and your staff
becazuse we feel the Richland draft preliminary determination on this
issue is incorrect and fails to take into eccount the intent of Congress
as reflected in the legislative history. In fect, in a letter dated
November Sth we requested that your legal counsel provide us with
the legal authority that your preliminary determination was based upon.

That has not been received.

Without having the legal basis of DOE's position before us, the
importance of the meeting on December 18th was to speak directly to
the top echlon of policymakers in the DOE Richland office. Ve
recognize that you will make the final Richlend determination, and
it was you we wanted to speak to. Obviously, your absence will make

that impossible.

Equally troubling to the CIUIR is the fact DOE apparently had no
intent of informing the affected tribes prior to the meeting that you
were not going to be in attendance. Instead, we found out through

cecond-hand sources.



Mr. John Anttonen
December 15, 1986
Page Two

The importance of the impact assistance issve goes beyond the
substance of the decision to be reached. Also at stake is the
development of a process by which conflicts between DOE and the
CIUIR can be resolved. The consultation process mandated by the NWPA
has not teken any great leap forward since last August when Max Powell
met with the affected tribes on the impact assistance issue and assured
us DOE wished to reach & preliminary determination with full consultation
vwith affected tribes. The failure of DOE to provide us with a draft
position paper with the appropriate legal citations and your unavail-
ability to meet with us make the December 18th meeting useless to the

CIUIR. | -

Nonetheless, the CIUIR still wishes to cosment on the final
Richland preliminary determination prior to it being sent back to DOE
headquarters for a final egency decision. We expect that our comments
will be attached to the Richland preliminary determination... Furthermore,
the CIVIR will insist that it have an opportunity to meet with DOE
officials responsible for making the final agency decision.

Sincerely,

CONFEDERATED TRIBES OF THE
UMATILLA INDIAN RESERVATION

et o il S

Elwood H. Patawa, Chairman
Board of Trustees

cc: J. Herman Reuben, NPTEC
Ben C. Rusche, DOE

E!Psm




DOCUMENT E

RECEIVED JAN 30 1087

Department of Energy

Richland Operations Office
P.O. Box 550 .
Richland, Washington 99352 87-AMC-6

January 29, 1987

Mr. Elwood H. Patawa, Chairman

Board of Trustees

Confederated Tribes of the
Umatilla Indian Reservation

P. 0. Box 638

Pendleton, OR 97801

Dear Mr. Patawa:
IMPACT ASSISTANCE

The Department of Energy (DOE) has determined that “affected Indian Tribes,"
as defined by the Nuclear Waste Policy Act of 1982 (the Act) Section

2(2) (B), are eligible to receive financial assistance to develop a report
requesting impact assistance under Section 118 (b) (2) (A) (ii) of the Act.
Furthermore, if the Hanford Site is finally selected as a site for
construction of a repository, then the Department of the Interior designated
affected Indian Tribes for the Hanford Site would be eligible for financial
and technical impact assistance (to address impacts of repository
development) under Section 118(b) (3) (A) and (B) of the Act.

Affected Indian Tribes are eligible to receive financial assistance during
site characterization for the purpose of preparing an impact assistance
report; however, as with all affected parties, financial impact assistance
payments would not commence until after the initiation of construction
activities at such site, in accordance with the Act. The Department
realizes that affected parties are also concerned about potential adwverse
impacts sterming from DOE’s site characterization activities. During site
characterization, DOE will be conducting its activities in a manner that
minimizes, to the maximm extent practicable, any significant adverse
environmental impacts in accordance with Section 113(a) of the Act.
Although DOE does not anticipate any significant adverse impacts as a result
of site characterization activities, should adverse impacts occur during
site characterization, DOE would propose to address such impacts, in
consultation with affected parties, via direct technical assistance.

As DOE carries out the Congressional mandate to develop a muclear waste
repository, the Department intends to ensure that the interests of the
Confederated Tribes of the Umatilla Indian Reservation (CTUIR) are
protected. I realize that you have expressed additional concerns about DOE

‘and CTUVIR relations. The Department will be responding to those concerns in

& separate letter to you.



Mr. Elwood H. Patawa -2- " JAN 29 1987

If you have questions about either this letter specifically or other issues,
please call me or Mr. Max Powell of my staff at (509) 376-5267. I look
forward to future discussions with you about ocur program.

Sincerely,

e

H. Anttonen, Assistant Manager
or Commercial Nuclear Waste




DOCUMENT F

NUCLEAR WASTE
STUDY PROGRAM

CONFEDERATED TRIBES

P.O. Box 638

PENDLETON, OREGON 97801
Arez Code S03 Phone 276-3018

Decenber 16, 1986

Mr. Berry Gale

U.S. Department of Energy
Forrestal Building, RW - 223
Washington, D.C. 20585

RE: Discussion of Section 117(c)

Dezr Mr. Gale:

I was troubled Ly the discussion at the last ISCG meeting in
Las Vegas concerning the applicability of provisions in Section 117(c)
to affected Indien tribes. I understand no substantive decisions
were reached at the meeting, but the decision to make the issue an
action item was at odds with stated DOE policy to date.

At the St. Louis ISCG meeting in June of this year, you stated
that it was DOE policy to make all the provisions of Section 117(c)
applicable to affected Indian tribes. At our C & C negotiations on
July 9, 1986 you made the same point. . The court reporter at the
negotiations recorded your comments as follows:

. “Mr. Chaimman, I just wanted to point out, as
per our discussions in St. Louis about the C
& C Agreement, that if you look at the overall
header for Section 117, it says '"consultation
with states and affected Indian tribes.'" And
that's why we have interpreted ell of those
ectivities under 117 to fully involve states
and affected Indien tribes. _
It's obvious that Congress intended that
section to apply to tribes as well as to states."




[ K

Mr. Barry Gale
December 16, 1986
Page Two

The need to make this issue an action item suggests DOE has
no policy on these important provisions. If that is the case, why
have you told the CIVIR negotiating team DOE has determined that
affected tribes are entitled to full involvement in all activities
under Section 117(c)? I would appréciate &n answer to this question
prior to the next ISCG meeting.

Sincerely,

OONFEDERATED TRIBES OF THE
UMATILLA INDIAN RESERVATION

-///,y;,@z/zwé

William H. Burke, Director
Nuclear Waste Study Program

cc: John Anttonen, DOE
Ron Halfmoon, NP-NWPA
John Hutchins, CERT

WB:sm



DOCUMENT G

NUCLEAR WASTE
STUDY PROGRAM

CONFEDERATED TRIBES
of the

Umalille Jndicn Rederuction

PENDLETON, OREGON 97801
Are_a Code 503 Phone 276-3018

January 19, 1987

Mr. Ben Rusche, Director

Office of Civilien Radioactive
Vaste Management

U.S. Department of Energy

1000 Independence Avenue, S.W.

GB-270

Washington, D.C. 20585

RE: Nuclear Waste Policy Act - Interpretation of Section 117(c)
Dear Mr. Rusche:

As you are aware, the Confederated Tribes of the Umatilla Indian
Reservation (CTUIR) is presently involved in the dispute concerning the
entitlement of affected Indian tribes to impact assistance under the
Nuclear Waste Policy Act (NWPA). From the CIUIR's perspective, the
immediate significance of the impact assistance issue goes to the larger
question of whether DOE will interpret the NWPA so as to allow affected
Indian tribes the right to participate on an equal basis with states in
the repository program. Our research of the legislative history clearly
indicates that was the intent of Congress.

The issue of the level of affected tribe participation arose again
at the last Institutional/Socioeconomic Coordinating Group (ISCG) meeting
held last December. The issue under discussion was the sources of funding
to mitigate site characterization impacts. The attached DOE memorandum
raised the potential of mitigation funding being available to assist
“States and units of general local government in the vicinity of the
repository site in resolving their offsite concerns." The memorandum
cites Section 117(c) (5) as authorizing the funding.

A CTUIR representative questioned whether affected tribes could rely
upon the same authority for assistance in addressing their offsite concerms.
Of course, the question raises the issue of the applicability of the
various provisions in Section 117(c) to € and C Agreements with affected
Indian tribes. As you know, several subsections under 117(c), including
117(c) (5), omit reference to tribes.

TREATY JUNE 9, 1855 ¢ CAYUSE, UMATILLA AND WALLAWALLA TRIBES




Mr. Ben Rusche
January 19, 1987
Page Two

These ommissions notwithstanding, DOE officials have consistently
stated that it is DOE polic; that affected tribes are entitled to all
provisions under Section 117(c). Last June at the ISCG meeting im St. Louis,
Barry Gale addressed this specific issue and presented DOE's policy. Later,
vhen the same issue arose in C and C negotiations between the CIUIR and DOE,
Mr. Gale, wvho represents DOE Headquarters in the negotiations, stated:

"Mr. Chairman, I just wanted to point out, as per our
discussions in St. Louis about the C & C Agreement,
that if you look at the overall header for Section 117,
it says 'consultation with states and affected Indian
tribes.' And that's why we have intetpreted all of
those activities under 117 to fully involve states and
affected Indian tribes.

It's obvious that Congress intended that section to
apply to tribes as well as to states."

Despite DOE's prior policy on the application of Section 117(c), the
issue was sufficiently unclear to DOE in December to require making the
interpretation of the section an action item requiring resolution by OCRWM.
We have sent Mr. Gale a letter questioning the status of his prior commitments
on this issue which is attached.

The CIVUIR feels DOE should consult with the Tribe prior to rendering
their decision on this important issue. The CIUIR has been involved in C
and C negotiations for the past year and our future participation in these
negotiations will certainly be impacted by DOE's decision. We think the
consultation and cooperation requirements of the NWPA require, at a minimum,
that DOE officials responsible for developing DOE policy on the interpretation
of Section 117(c) hear our views. The similarity of this issue to the question
of impact assistance demands that a similar level of consultation between DOE
and the CIUIR take place. We are prepared to meet with you or your representa-
tives at the earliest opportunity.

Sincerely,

CONFEDERATED TRIBES OF THE
UMATILLA INDIAN RESERVATION

Ko W ADi
Louie H. Dick, Jr., Chai
Nuclear Waste Advisory Committee

cc: John Herrington, DOE

Barry Gale, DOE
John Anttonen, DOE

Ron Halfmoon, Nez Perce NVPA
Kevin Gover, Nez Perce Attormey

Enclosure



DOCUMENT H

HUCLEAR WASTE
STUDY PROGRALS

CONFEDERATED TRIBES

Uenatille Judice Redervaliosn
P.O. Box 638

PENDLETON, OREGON 97801
Area Code 503 Phone 276-3018

January 5, 1987

Mr. John Anttonen

Assistant Manager for Commercial
Nuclear Waste

United States Department of Energy

P.0. Box 550

Richland, Washington 99352

RE: Subcommittee and Committee Meetings

Dear Mr. Anttonen:

At our last C and C negotiation session, the CTUIR and
DOE tentatively set dates for a subcommittee meeting on January
7th and for a negotiation session for the full committees on
January 28th. The CTUIR conditioned their commitment to these
dates on a satisfactory outcome of the scheduled meeting on
December 18th concerning impact assistance. As you know, the
December 18th meeting was cancelled because of your absence.

Therefore, the CTUIR will not participate in the C and C
meetings scheduled in January. Nor is the Tribe interested in
rescheduling any future C and C.negotiations at this time.

Both DOE and the CTUIR have recognized that the resolution
of the impact assistance issue was going to be a test case in
the development of a consultation relationship between the
parties. The issue was of sufficient importance to demand the
policy, programmatic and legal attention of both DOE and the
CTUIR and a process was established to resolve the issue. The
CTUIR wishes to withdraw from our presently scheduled C and C
meetings because DOE has failed to live up to its commitments
the consultation process has broken down.



Mr. John Anttonen
January 5, 1987
Page Two

However, the CTUIR will consider resuming C and C
negotiations under the following conditions:

+ & resolution of the impact .assistance issue
that recognizes the entitlement of all affected
tribes to file an impact report and to receive
mitigation assistance under section 118(b)(3)
of the Nuclear Waste Policy Act;

+ a timely and mutually satisfactory resolution
ofdthe CTUIR's Fiscal Year 1987 grant proposal;
an

« that the DOE recognize in writing that the
Nuclear Waste Policy Act is to be construed
broadly so as to maximize the participating
rights of the CTUIR so that Tribal interests
will be protected.

Sincerely,

CORFEDERATED TRIBES OF THE
UMATILLA INDIAN RESERVATION

o
VS N U
N o JLBL£J32?L~\
"Louie Dick, Jr., Chairman
Nuclear Waste Study Program

cc: Secretary Herrimgton
B. Rusche, OCRWM Director

LD:sm



Department of Energy N /
Washington, DC 20585

: lﬁm.ig'géé" -

Sonoradle Georgs Bush
. President of the Senate
Washington, D.C. 20510

Dear Mr. Presidant:

Section 117(c) ©f the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreenents with States and affected Indi{an Tribes, {f those
agreexents are not cozpleted within the tine specified by the
Act. This report must also {nclude-the reasons why such agree-
mants have not been coxpleted. In accordance with the Act, I ax
subzitting the report relating to the negetiations with the
Confederated Tribss of the Unpatilla Indian Reservation.

At the reguest of the Confederated Tribes of the Unmatilla Indian
Reservation, negotiations leading to Consultation and Cooperaticn
Agreezents vere initiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclused repert, negotiations were not concluded by
January 10, 1986, as conterplated by Section 117(c) of the Act.

Pursuvant to the terms 52 the Act, attached to the report are the
conments of the Confederated Tribes of the Uratilla Indian
Reservation.

Sincerely,

%ﬂeé‘fﬁa\

Ben €. Rusche, Director
Office 02 -Civilian Radicactive
Waste Managexent

Enclosures .



Department of Energy
Washington, DC 20585

MAR 17 885

Zonorable Jarie L. Whitten

Chalirman, Conzittes on
Appropristions

House ©0f Representatives

Washington, D.C. 30518

Dear Mr. Chairmans

Section 117(c} of the Nuclear Waste Policy Act of 1982 (the Act)
éi{rects the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreezents with Etates and affetted Indian Tribes, if those
agreenents are not cozpleted.within the time specified by the
Act. This report must also include the reasons wvhy such agree-
zents have not been conpleted. In accordance with the Act, I an
subnitting the report relating to the negotiations with the
Confederated Tribes of the Uzatilla Indian Reservation.

At the reguest of the Confederated Tribes ©of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreenents vere initiated on June 10, -1985.

Although negotiations have bﬁen ongoing, for the reasons stated
in the enclcosed report, negotiations were not concluded by
January 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
connents of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

K@,&Gézaég_
en C. Rusche, Director

Oftice of Civilian Radicactive
Waste Managenment

gZnclosures

cct Honorable Bilvic O. Conte
Ranking Minority Member
Connittee on Appropriations
Kouse of Representatives
wWashington, D.C. 20518



Department of Energy
Washington, DC 20585

BAR 17 1885

Nonorable Mark O. Batfield

Chairzan, Comzittes oON
Appropriations

United States Senate

Washington, D.C. 20810

Dear ¥Mr. Chalrsant

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to subzit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreenments with States and affected Indian Tribes, if those
agreenments are not completed within the tinme specified by the
Act. This report must alsc include the reasons why such agree-
ments have not been coxpleted. In accordance with the Act, I anx
subzitting the report relating to the negotiations with the
Confederated Tribes of the Uratilla Ind{an Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cocoperation
Agreepents vere initiated on June 10, 1985,

Although negotiations have been ongeing, for the reascns stated
in the encleosed report, negotiations were not concluded by
Janvary 10, 1986, as contemplated by Sectien 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
conzents of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

ECfttecda_
é&‘. Rusche, Director
Office of Civilian Radiocactive

Waste Managexment

Enclosures

cct Honoradble John C. Stennis
Ranking Minority Mezber
Comnittee on Appropriations
United States Senate
wWashington, D.C. 20510



Department of Energy
Washington, DC 20585

MAR 17 1556

Honorable Edward J. Markey

Chalraman, Subcomnittes on Energy
.Conservation and Powver

Comzittee on Energy and
Connerce

House of Representatives

Washington, D.C. 208518

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to subzit to Congress a
report on the status of negetiations of Consultation and Cocpera-
tion Agreexents with States and affected Indian Tribes, if those
agreexents are not corxpleted within the time specified by the
Act. This report must alsc include the reasons why such agree-
ments have not been corpleted. In accordance with the Act, I an
subzitting the report relating to the negotiations with the
Confederated Tribes of the Uzatilla Indian Reservation.

At the request of the Confederated Tribes of the Unatilla Indian
Reservation, negotiations leading to Consultation and Cooperaticn
Agreenents wvere {nitiated on June 10, 1%85.

Although negotiations have been ongoing, for the reasons stated
in the enclcsed report, negotiations were not concluded by
January 10, 1986, as contexplated by Section 117(c) of the Act.

Pursuant to the terzs of the Act, attached to the report are the
:onnentciet the Confederated Tribes of the Umatilla Indian
eservation.

Bincerely,

el

en C. Rusche, Director
Office of Civilian Radicactive
: Waste Managenment

Enclosures




cc: EBonorable Carlos Moorhead
- e .- .+ penxing Eincrity Rewber -
gubconnittes on Energy
conservation and pover
Coxzittes on Energy and
Connerce
House ©f Representatives
wWashington, D.C. 20515
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Department of Energy
Washington, DC 20585

. imee v - -.‘. . - m 1? sa . e e -ren momen o

Bonorable John D. Dingsll

Chairman, Coznittes On Enesrgy
and Connerce

Bouse of Representatives

Washington, D.C. 205185

Dear Mr. ébnirinnt

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Departazent of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultaticn and Coopera-
tion Agreements vith States and affected Indian Tribes, it those
agreenents are not completed within the time specified by the
Act. This report must also include the reasons why such agree-
sents have not been conpleted. In accordance with the Act, I an
subnitting the report relating to the negotiations with the
Confederated Tribes of the Unmatilla Indian Reservation.

At the request of the Confederated Tribes of the Unmatilla Indian
Reservation, negotiations leading to Consultation and Cooperaticn
Agreerents were initiated on June 10, 1985.

Although negotistions have been ongoing, for the reasons stated
in the enclosed report, negotiations were not concluded by
January 10, 1686, as conterxmplated by Section 117(c) of the Act.

Pursuant to the ternzs of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Eincerely,

ﬂ';‘ € Lcnclaa
en C. Rusche, Director
Oftice of Civilian Radiocactive

Waste Managenment
Enclosures

€ct Honorable James 7. Broyhill
Ranking Minority Menmber
Comnittee on Energy and
Connzerce
House of Representatives
Washington, D.C. 205185




Depariment of Energy
Washington, DC 20585

MAR 17 1885

Sonorable Morris XK. Udall
Chairran, Connittes on Interior
. and Insular Affairs

House ©f Representatives
Washington, D.C. 2085185

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
ticn Agreezments with States and affected Indian Tribes, if those
agreenents are not cozpleted within the time specified by the
Act. This report must also include the reasons why such agree-
ments have not been conpleted. In accerdance with the Act, I an
subnitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservaticn, negotiations leading to Consultation and Cooperation
Agreezents were initiated on June 10, 1985,

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations wvers not concluded by
January 10, 1986, as contenplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Unmatilla Indian
Reservation.

Sincerely,

y s Y/

Ben C. Rusche, Director
Office of Civilian Radicactive
Waste Managenent

Enclosures

€¢t Honorable Don Young
Ranking Minority Member
Comnittee on Interior and
Insular Affairs
House of Representatives
Washington, D.C. 20515



Department of Energy
Washington, DC 20585

o B MR 17 85
Bonorable Marilyn lLloyd

Chairzan, Subcomnittes on Energy
Research and Production

Coxzittes on Science and Technology

House ©f Representatives
Washington, D.C. 20515

Dear Madanm Chalrman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Departement of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consuitation and Coopera-
tion Agreezents with States and affected Indian Tribes, if those
agreements are not cozpleted within the time specified by the
Act. This repert must also include the reasons why such agree-
sents have not been cozpleted. 1In accordance with the Act, I an
subnitting the report relating to the negotiations with the
Confederated Tribes ©0f the Upatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreezents vere initiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations were not concluded by
January 10, 1986, as contermplated by Section 117(c) of the Act.

Pursuant to the terms ©f the Act, attached to the report are the
connents ©f the Confederated Tribes of the Umatilla Indian
Reservation.

slnccgolg,

/2:;4 4'4@(/‘-&.

. Ben C. Rusche, Directoer
Office of Civilian Radiocactive
Waste Management

Enclosures

¢ct Honoradble 8£id Morrison
Ranking Minority Member
Subcomnittee on Energy
Research and Production
Cormnittee on Bcience and Technology
House of Representatives
Washington, D.C. 20518



Department of Energy
Washington, DC 20585

MAR 17 985 °

Bonorable Don Fugqua

Chairman, Coxzni{ttes On Science
and Technology

Bouse of Representatives

Washington, D.C. 208518

Dear Mr. Chalirman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
geport on the status of negotiations of Consultation and Coopera-
tion Agreezents with Etates and affected Indian Tribes, {f those
agreenpents are nhot comppleted within the time specified by the
Act. This report must also include the reasons why such agree-
sents have not been conmpleted. In accordance with the Act, I am
subnitting the report relating to the negotiations with the
Confederated Tribes of the Upmatilla Indian Reservation.

At the reguest of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cocperation
Agreezents wvere initiated on June 10, 1985,

Although negoti{ations have been ongeing, for the reasons stated
in the enclosed report, negotiations were not concluded by
January 10, 1286, as contenplated by Section 117(c) of the Act.

Pursuvant to the terms of the Act, attached to the report are the
conzents of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

s

Ben C. Rusche, Director
Office of Civilian Radicactive
Waste Management

Enclosures

cC: Honorable Manuel lujan, Jr.
Ranking Minority Menber
Connittee on Ecience and
Technology
House of Representatives
Washington, D.C. 20518
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Department ot Energy
Washington, DC 20585

MAR 37 186 °

Bonorable Tox Bevill

Chairzan, Subconnittes on Energy
- and Water Development
Comnittee on Appropriations
House of Representatives
Washington, D.C. 3051%

Dear ¥r. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Cocpera-
tion Agreenents with States and affected Indian Tribes, if these
agreexents are not coopleted within the time specified by the
Act. This report must alsc include the reasons why such agree-
ments have not been corxpleted. In accordance with the Act, I ax
subzitting the report relating to the negotiations with the
Confederated Tribes of the Unatilla Indian Reservation.

At the request of the Confederated Tribes of the Uzmatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreenents vere initiated on June 10, 198S.

Although negotiations have been ongoing, for the reassons stated
in the enclosed report, negotiations were not concluded by
January 10, 1586, as contexplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
conzents of the Confederated Tribes of the Umatilla Indian
Reservatien.

Bincera;y,

I/<Szv¢ <££J¥2214p¢ua4,—

Ben C. Rusche, Director
Office of Civilian Radicactive
Waste Management

Enclosures

cct: Honorable John T. Myers
Ranking Minority Member
Subconnmittes On Energy and
Water Developnent
Committee on Appropriations
- House of Representatives
Washington, D.C. 20518

eemtpm—. . - cese se s @en  EE————-



Department of Energy
Washington, DC 20585

. e .o s m17 886 o g mmes b =

Sonorable Thozas P. O'Neill, Jr.
speaker of the House o? Representatives
Washington, D.C. 30318

Dear Mr. Speaker:

gection 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreenents with States and affected Indian Tribes, it those
agreerents are not conpleted within the time specitied by the
Act. This report must also {nclude the reasons why such agree-
gents have not been corpleted. 1In accordance with the Act, I an
subzitting the report relating to the negotiations with the
confederated Tribes of the Unmatilla Indian Reservation.

At the request of the confederated Tribes of the Unatilla Indian
Reservation, negotiations leading to Consultation and Cooperaticn .
Agreezents vere {nitiated on Juns 10, 1985.

Although negotiations have been ongoing, for the reasons stated
{n the enclosed report, negotiations vere not concluded by
January 10, 1986, 88 contenplated by gection 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comnents of the Confederated Tribes of the Upatille Indian
Reservation.

gincerely,

/nga,efnféQZ¢wﬂﬁzx.

gen C. Rusche, Director
office of Civilian Radicactive
Waste Management

Enclosures




Department ot Energy
Washington, DC 20585

MAR 17 1985 -

Bonorable Alan X. Simpson -

Chairzan, Subcommittes on Nuclear

Rczulation

Comnittes on Environzent and
Public Works

United States Senate

Washington, D.C. 30510

Dear 'l(r. Chairzan:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directe the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coocpera-
ticn Agreenments with States and affected Indian Tribes, 4if those
agreenents are not completed within the time specified by the
Act. This report must alsc include the reasons why such agree-
zents have not been cormpleted., In accordance with the Act, I az
subnitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Upatilla Indian
Reservation, negotiations leading to Consultation and Coocperation
Agreenments were {nitiated on June 10, 1985.

Although negotiations have been ongoing, for the reascns stated
in the enclosed report, negotiations were not concluded by
January 10, 1586, as contezplated by Section 117(c) of the Act.

Pursuvant to the terms of the Act, attached to the report are the
cozrents of the Confederated Tribes of the Umatillia Indian
Reservation.

Eincerely,

@W e' / M‘/‘-ﬁ-—_

Ben C. Rusche, Director
Office of Civilian Radicactive
Waste Management

Enclosures




i Honorable Gary Eart

Ranking Minority Member

Subconzittes on Nuclear

Reiulatton

Coxnittes on Environzent and
pudblic Work

United States Senate

. washingten, D.C. 30810



- cumee W -® . CS————— s

Department of Energy
Washington, DC 20585

MR 27 885

Sonorable Rodbert T. Stafford

Chairman, Committes On Environament
and Pudblic Works

OUnited Gtates Senate

Washington, D.C. 20510

Dear Mr. Chairsan:

Section 117(c) of the Nuclear Waste Policy Act of 1962 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
teport on the status of negotiations of Consultation and Coopera-
tion Agreerments with States and affected Indian Tribes, ¢ those
agreezents are not cozpleted within the tizme specified by the
Act. This report must also i{nclude the reascns wvhy such agree-
ments have not been conpleted. ' In accordance with the Act, I an
subnitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Ind{an Reservation.

At the reguest of the Confederated Tribes of the Uzatilla Indian
Reservaticn, negotiations leading to Consultation and Cooperation
Agreszents were initiated on June 10, 198S5.

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations were not concluded by
January 10, 1986, as contexplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
connents of the Confederated Tribes of the Umatilla Indian
Reservation.

Bincerely,

(oo

. tLL ¢
Ben C. Rusche, Direct
Office of Civilian Radiocactive
Waste Managenment

tncloyurou

cct Honorable Lloyd Bentsen
Ranking Minority Mezber
Conzittee on Environnent
and Public Works
Uni{ted States Senate
Washington, D.C. 230810



Department of Energy
Washington, DC 20585

MAR 17 1985

Honorable Pete Domenici

Chairman, Bubcozzittes on Energy

- Research and Developzent

Comnittes on Energy and Natural
Resources

United Gtates Senate

Washington, D.C. 30510

Dear Mr. Chalirsman

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Ensrgy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreexents with States and affected Indian Tribes, if those
agreexents are not completed within the time specified by the
Act. This report must also include the reasons vhy such agree-
sents have not been conpleted. In accordance with the Act, I an
subnitting the report relating to the negotistions with the
Confederated Tribes of the Umatilla Indian Reservatien.

At the request of the Confederated Tribes of the Urmatilla Indian
Reservaticn, negotiations leading to Consultation and Cocperation
Agreenpents vere initiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations vere not concluded by
January 10, 1986, as contenplated by Section 117(c) of the Act.
Pursuant to the terns of the Act, attached to the report are the
conments of the Confederated Tribes of the Uratilla Indian
Reservation.

Sincarely,

‘<E§:4-¢:Z el
en C. Rusche, Directoer

Office of ctvilian Radicactive
. Waste Managenment

Enclosures
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Honorable Wendell E. Ford

Rranking ninority Hember

gubcomnittes on Energy
fesearch and Developn

Connittes on Energy and
Resources

United States Senste

washington, D.C. 20510

ent
Natural

b
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Department of Energy
Washington, DC 20585
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MAR 17 BB

Honorable Mark O. Hatfield
Chalirzan, Sudbconmittes on Energy
. and Water Dsvelopzent
Comnittee on Appropriations
United States Senate

Washington, D.C. 208510

Dear ¥r. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to subnit to Congress a
report on the status ©f negotiations of Consultation and Coopera-
y tion Agreements with States and affected Indian Tribes, 4f those
agreexents are not cozpleted within the time specified by the
Act. This report must alsc include the reascns why such agree-
mants have not been conpleted. In accordance with the Act, I an
subzitting the report relating to the negotiations with the
Confederated Tribes of the Unatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreenents were initiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations were not concluded by
January 10, 1986, as contenmplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
conments of the Confederated Tribes of the Umatilla Indian
Reservation,

Bincerely,

lclde

« Rusche, Directoer
Office of Civilian Radicactive
Waste Management

Enclosures

cc: Honorable J. Bennett Johnston -
Ranking Minority Member
Subcomnittee on Energy
and wWater Developzent
Connittee on Appropriations
United States Senate
Washington, D.C. 20510
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Department of Energy
Washington, OC 20585

MAR 17 885

Sonorable James A. McClure
Chalrzan, Connittes on Energy
and Natural Resources
United States Senate
Washington, D.C. 20510

Desar Mr. Chairmant

gection 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to subnit to Congress a
geport on the status of negotiations of Consultation and Coopera-
tion Agreements vwith States and affected Indian Tribes, ¢ those
agreenments are not conpleted within the tire specified by the
Act. This report must also {nclude the reasons why such agree-
gents have not been completed. 1In accordance with the Act, I an
subnitting the report relating to the negotiations with the
Confederated Tribes of the vpatilla Indian Reservation.

At the request of the confederated Tribes of the Uzatilla Indian
Reservation, negotiations leading to Consultation and Cooperaticn
Agreenents vere {nitiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
i{n the enclosed report, negotiations were not concluded by
January 10, 1966, as contexplated by Section 117(c) of the Act.

pursuant to the terns of the Act, attached to the repoert are the
conments of the Confederated Tribes of the Upatilla Indian
Reservation.

sinceraly,

B e Maeer_

Ben C. Rusche, Director
office of Civilian Radiocactive
waste Managenent

Enclosures

cc: Honorable J. gennett Johnston
Ranking Minority Member
Comnittee on Energy
and Natural Resources
United States Senate
Washington, D.C. 20510
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Report to Congress Concerning Kegotiations
with the Confederated Tribes of the
Uratilla Indian Reservation
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section 117(c)
of the
Ruclear w;:ta Policy Act of 1982

U.6. Department of Energy
January 1986
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Section 117(c) of the Ruclear Waste Policy Act of 1982 (the
_ Act) édirects the Department of Ensrgy (DOE) to sudrmit to

Congress a repnrt on the status of paontiations of Consulte-. . . ..
tion and Coopsration Agresrxents with States and affected
Indian Tribes. This report sust also incliude the reasons why
such Agreexents have not besn corxpleted. Since a written
Agreezent with the Confederated Tribes of the Upatilla Indian
Reservation (CTUIR) was not completed within the time (no
dater than Janu 10, 1986) required by Section 112(f£) of the
Act, this report is being subzitted.

Site characterization work on Hanford basalt near Richland,
Washington, has been ongeing since 1976 as part of the National
Waste rctninai Storage Program. By letter dated March 29 and
June 3, 1983, the Confederated Tribes of the Uratilla Indian
Reservation petiticned the Secretary of the Interior to certi-
gy that the Confederated Tribes of the Umatilla Indian Reser-
vation qualify as an "affected Indian Tribe" in accordance
wvith Section 2(2)(B) of the Act. By letter dated July 13,
1963, the Assistant Gecretary, Indian Affairs, Department of
the Interior, certified that the Confederated Tribes of the
Unatilla Indian Reservation vas an "affected Indian Tribe.*
By letter dated Septenxber 23, 1983, DOE notified the Chairman
©f the Board of Trustees of the CIVIR that the Hanford site,
near Richland, Washington, contained a potcntinll{bacccptabla
eite for a wvaste repository. The Confederated Tribes of the
Uzatillas Indian Reservation on Decender 1, 1984, established
the Nuclear Waste Oversight Committes to provide Confederated
Tribes of the Urmatilla Indian Reservation Nuclear Waste pro-
graz with oversight and policy direction.

Pursuant to reguirements of the Act, the Confederated Tribes
©f the Urmatilla Indian Reservation requested, t{ letter dated
June 10, 19685, that negotiations comrence for the purpose of
entering into a Consultation and Cooperation Agreement. By
letter dated July 26, 1585, the Assistant Manager for Conzmer-
cial Nuclear Waste ©f DOE's Richland Operations Office desig-
nated the DOE negotiating team. By letter dated September 9,
1985, the Chafirman of the Board of Trustees, Confederated
Tribes of the Upatilla Indian Reservation, designated the
CTUIR negotiating team. Negotiations were initiated on
August 1§, 1985. There have been a total of three (3) negotia-
ting sessions to date, the last being held Septexber 19, 198S.

:g letter dated October 21, 1985, the Confederated Tribes of

e Upatille Indian Reservation reguested a recess in the
negotiation proceedings ©f 30 to 45 days. Subseguently, by
Jetter dated Noverber 25, 1985, the Confederated Tribes of the
Uzatillea Indian neucrvation requested additional time to assess
the developnents in the Consultation and Cooperation Agreements,
and to delay the resuzption of negotiations until further notice.
DOE s prepared to resuze negotiations whenever reguested by the
Confederated Tribes of the Uzatilla Indian Reservation. :



GENERAL COUNCIL
g
OOARD of TAUSTEES

CO;VIFEDERATED TRIBES
| Wm&%lai’:« Reseraclion

?.0. 8oz 838

PENDLETON, OREGON $7801
Ares Code (503)  Phone 276-3185

Decender 27, 1985

Bonoradle George Bush
President of the $enate
Washington, D.C. 20510

Dear Mr. President,

On behalf of the Confelerated Tribes of the Umatilla Incian Reservation
(CTUIR), I submit the following comments to the Department of Energy (DOE)
geport concerning the status of our Cooperation and Consultation (C & C) Agree-
ment negoetiations. 3 have no objections to the DOE report, but the CIVIR .
feel some additions to the report are appropriate.

The CTUIR has taken the C & C Agreement negotiations very seriously. Pricr
to our first negotiation session, the CTUIR Board of Trustees Chairman, Elwood
Patsva, delivered to DOE a 35 page C & C working paper which represented the
Tribe's viev of the essential contents of & C & C Agreement. The first 2
negotiating sessions were spent reviewing our working paper. The CTUIR has also
endeavored to explain to the DOT aegotisting team the basis for the Tribe':
participation under the Ruclear Waste Policy Act. This has {nveolved a presen-
tation by an anthropologist, familiar with the culture of Pacific Horthwest
Indian Tribes, on the extent of the CTUIR's possessory and usage rights in and
arocund the Hanford site as vell as explanations of the nmature of the legal
status of treaties between the U.5. Covernment and Indian nations, of President
Reagan’s Federal Indian Policy and of the nature of the trust responsibility the
Federal Government has over Indian lands. The CTUIR feels progress has been
sade in educating DOE and other cognizant. Federal agencies of the unigue gosition
Indian tridbes have under Federal lav, -

The CTUIR acted responsibly in postponing further C & C negotiation sessions
fast Septemder., The potential siting of & repository for high-level radicactive
vastes so close to the Umatille Indian Reservation §s viewed with tremendous con-
cern by Tribal leadership ané Tribal menders. The C & C Agreezment proposes to
set the course of Tribal fnvolvement with DOE through at least the site character~
fzation phase anéd therefore requires considerable scrutiny by Tribal policy makers.
During this necessury review, Tribsl elections were held {n which the Tribal
Seadership changed. The CTUIR plans an {ntensive seminar to provide the neces
sary backgrouns to the new lesdership so that decisions affecting the possipility
of futuzre C & C negotistions can bs made,

e —
— ®aEcaAavTWV 1ML QO M0RE A FPAVIICE IMATIILA AND WAITAWALLA TRIBES




Bonoradble George sush

president of the Sanate . . . _
pecemder 27, 31985 : .
Page 2 )

Monetheless, over the past 3 sonths, through the efforts of our contractor
the Council of Enezgy Mesource tridbes (CERT) and our eribal Attornsy, the
CTUIR has worked diligently to insure that the Tribes® interests in the

C & C negotiations will be adbly presented and defended should C & C negoti-
ations be reconvened. A ‘

gincerely,

CONTEDERATED TRIBES OF THE _ ¢ .
UMATILLA INDIAN RESERVATION :

Xan Hall, Chairman
poazéd of Trustees

cc: Muclear Waste Program pizecter, CTUIR, Peter pamatowski
Puclear Waste Oversignt Cormittee, CTVIR
Tribal Attorney, CTVIR, paniel Hester
Council of Energy Resource Tribes, Bod Seik
Tile

»



Department of Energy
Washington, DC 20585

' DEC 28 1885

Mr. J. Herman Reuben, Chairman
Nez Perce Tribal
Executive Committee
P.0. Box 305
Lapwai, Idaho 83540

Dear Mr. Reuben:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy (DOE) to submit to
Congress & report on the status of negotiations leading to
Consultation and Cooperation Agreements, if such agreements are
not completed within six months after notification that the
sites have been approved for site characterization for &
nuclear waste repository. The report must also include the
reasons why such agreements have not been concluded. The Act
also specifies that affected States and Indian Tribes have an
opportunity to review and comment on this report, and their
comments are to be included in the Department's submission to
Congress.

Enclosed is a copy of the report which I will be transmitting

to Congress. In accordance with the Act, which requires that the
Department should transmit this report to Congress no later than
30 days after the end of the six-month period following notifica-
tion of a site, we will be submitting this report to Congress
shortly. We would therefore appreciate receiving your comments
as soon as possible.

We look forward to working with the Nez Perce Indian Tribe on
consultation and cooperation negotisations.

Sincerely,

Hen é. Rusche, Director

Office of Civilian Radioactive
Waste Management

Enclosure



Report to Congress Concerning Negotiations
with the Nez Perce Indian Tribe
as Required by
Section 117(c): of the
Nuclear Waste Policy Act of 1982
U.S. Department of Energy
| December 1986
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Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization.

On May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington -« be selected for site characterization. On

July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
Mr. J. Eerman Reuben, chairman, Nez Perce Tribal Executive
Committee, to invite the Nez Perce Indian Tribe to initiate the
process of developing a Consultation and Cooperation Agreement
with a meeting of representatives of all States, within which
reconmended sites are located, and all three affected Indian
Tribes. Mr. Ron Halfmoon of the Nez Perce Indian Tribe indicated
in a telephone conversation with DOE Headquarters staff on
September 8, 1986, that the Nez Perce would prefer to meet with
the Department in direct negotiations, rather than in a joint
neeting, and that a letter requesting a meeting to discuss
consultation and cooperation procedures was being prepared.

In response to this interest in individual negotiations, on
November 19, 1986, a letter was sent to Mr. Reuben to renew the
Department's offer to negotiate a Consultation and Cooperation
Agreement, this time directly between DOE and the Nez Perce
Indian Tribe. The Department hope's that formal negotiations can
begin in the near future. ]

Pursuant to the Act, enclosed are the comments of Mr. Reuben on
this report. Also enclosed are coples of the July 25, 1$86, and
November 19, 1966, letters sent to Mr. Reuben. :

Enclosures
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Department of Enorgy

. _ Richland Operations Otfics
- P.0. Box B850
Richland, Washington 95352 _ 86-BUWl-18

JUL 25 188

Mr. J. Herman Reuben, Chairman

Nez Perce Tribal Executive Committee
P. 0. Box 305

Lapwai, 10 83540

Dear Mr. Reuben:
CONSULTATION AND COOPERATION AGREEMENT

On May 28, 1986, the Department of Energy's recommendation of three sites in
fleveda, Texas, and Washington was approved for detailed site chearacterization

;er]a deep-mined geologic repository for high-level waste &nd spent nuclear
uel. ¢ *

In accordance with Sectfon 117(c) of the Nuclear Waste Policy Act of 1982, the
Department desires to begin the process that would eventually lead to 2 signed
Consultation and Cocperation (CLC) Agreement.

As & starting point, the Department would Vike to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of CLC agreements, and talk about
provisions that might be {n common in a1l such agreements.

We will be contacting {ou {n the near future to arrange for a time and place
that would be accepteble to each of the States and Indfen Tribes. Should you
de:;re to discuss this matter with me, please do not hesitate to give me 2
call.

Sincerely,

Ol W~

: 0. L. Olson, Director
BWI:0L0 | ) Basalt Waste Isolation Division



Department of Energy
Washington, DC 20585

N0V 19 1985

Mr. J. Herman Reuben, Chairman
Nez Perce Tribal

- Executive Committee

P.0. Box 305

lapwai, Idaho 83540

Dear Mr. Reuben:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
nined geclogic repository for high-level radiocactive waste and
spent nuclear fuel. : ‘

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiations
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

Oon July 25, 1986, Mr. lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
you recommending that we initiate the process of developing
consultation and cooperation agreements with a meeting of repre-
sentatives of all States, within which recommended sites are
located, and of all three affected Indian Tribes. Similar
letters were sent by our project offices to the three affected
States and to the other two affected Indian Tribes.

We learned from the States and Indien Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to initiate negotia-
tions for a consultation and cooperation agreement, this time
between DOE and the Nez Perce Indian Tribe.

To facilftate the commencement of negotiations, the Office of
civilian Radicactive Waste Management has designated a team to
negotiate with the Nez Perce Indian Tribe. This team will be led
by Mr. John Anttonen, an assistant manager at the Richland
Operations Office. Mr. Anttonen will be contacting your office
shortly to discuss appropriate arrangements.




¥e lock forward to the ]

2w
participation of the Nez Perce Indian Tribe

in this important statu
A}

tory process. °

sincerely,

7 ‘
en C. Rusche, Director
office of civilian Radiocactive
Waste Mangement
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TRIBAL EXECUTIVE COMMITTEE

February 2, 1987

Mr. Ben C. Rusche, Director

Office of Civilian Radioactive
Waste Management

U.S. Department of Energy

1000 Independence Avenue, SW

Washington, D.C. 20585 '

Dear Mr. Rusche:

Enclosed are the comments of the Nez Perce Tribe on
the Status of C & C negotiations. I trust that they will
be included in your report to Congress on this matter.

I also want to express to you peronally my appreciation
for any role you may have played in the favorable resolution
of the issue of the Tribe's eligibility for impact assistance.
This outcome represents an important development in our
relationship with DOE in that it provides sound basis for
our belief that an acceptable C & C Agreement is an achievable
goal. I hope that this is the first of many issues upon
which we can agree.

Sincerely,

« Herman Reuben, Chairman
NPTEC

JHR:ceg
Enclosure

cc: B. Kevin Gover
wWilliam Burke, CTUIR
Russell Jim, YIN
Terry Husseman, Washington
Robert Loux, Nevada 00395
Steve Frishman, Texas 0
.Del T. White, NW Subcommittee
Ronald T. Halfmoon, NP=-NWPA
James A. McClure
Steve D. Symms
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COMMENTS OF THE NEZ PERCE TRIBE
ON THE
REPORT OF THE DEPARTMENT OF ENERGY
CONCERNING CONSULTATION AND COOPERATION
NEGOTIATIONS
JANUARY 1987

NEZ PERCE TRIBE
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On May 28, 1986, the Secretary of Energy announced that the
Hanford Site had been nominated, recommended and approved for
characterization under Section 11. This announcement activated
the requirement in Section 117 (e¢) that the Secretary seek to
begin negotiations with the Tribe within sixty (60) days to
produce a Consultation and Cooperation ("C & C") Agreement.

‘The Tribe commenced its formal preparation for negotiations
by holding training sessions on June 6 & 7 and July 25 & 26, 1986
for members of the Nez Perce Tribsl Executive Committee
("NPTEC"). At those sessions, the NPTEC discussed the entire
range of issues concerning the negotiation of a C & C Agreement
with the Department of Energy ("DOE")., Immediately after the
July training session, the Chairman of the NPTEC received a
letter dated July 25, 1986 from Mr. Lee Olson, Director of the
Basalt Waste Isolation Division of the Richland DOE Operations
Office. (See Attachment No. 1) This letter presumably was
intended to satisfy the Secretary's obligation to seek to enter
into negotiations within sixty days of the approval of a site for
characterization.

The July 25 lettér, however, proposed a procedure
unacceptable to the Tribe. Specifically, the letter proposed a
joint meeting of DOE, the three Affected Tribes, and the three
Affected States. Because the Tribe believes that one-to-one
conversations between DOE and the Tribe are the only appropriate
forum for the discussion of the terms of a C & C Agreement, that
proposal was rejected.

As a result of the July training session, however, the Tribe
invited DOE representatives to the Tribal offices for a
discussion of certain issues preliminary to the commencement of C
& C negotiations. Messrs. Powell and Olson of the Richland
Operations Office represented DOE at the meeting, which was held
on August 1, 1986. Although the Tribe was disappointed that DOE
had not seen fit to delegate & headquarters representative to
accompany the Richland officials, the meeting proved to be =&
positive development. DOE made several commitments which allayed
lingering Tribal concerns, one of which involved DOE's
interpretation of Section 117(c). This issue, however, would
arise again and is discussed below.

After the August 1 meeting, the commencement of negotiations
seemed imminent. Developing events, however, poisoned the
atmosphere. Of greatest concern to the Tribe was information
that DOE had determined preliminarily that the Tribe was not
eligible for impact assistance under Section 118(b)(3) of the
KWPA., This determination never was formalized but was enforced
by DOE contract officers in negotiations concerning the Tribe's
grant for Fiscal Year 1987.

NEZ PERCE TRIBE
PAGE 2



Despite several meetings and numerous discussions over the
next two months, DOE never committed a final decision to writing.
The Tribe thus was forced to demand a process for final
resolution of the issue that would guarantee consultation with
the Tribe at key points in the decision-making process. The
Tribal demand was communicated to DOE by letter dated October 17,
1986. (See Attachment No. 2.)

To its credit, DOE agreed to the Tribe's demand. The
process went along haltingly and required much of the Tribe's
attention. C & C negotiations were pushed to the bottom of the
Tribe's list of priorities for some time. In December, however,
the Tribe resumed its consideration of C & C negotiations, and
the impact assistance issue soon merged with the matter of C & C
negotiations.

The Tribe recently received a letter from Ben Rusche
renewing the Department's invitation to negotiate, this time on
the one-to-one basis the Tribe desired. (See Attachment No. 3.)
Partially in response to this letter, the NPTEC Chairman, J.
Herman Reuben, wrote to Mr. Rusche and clearly linked the outcome
of the impact assistance issue to the Tribe's willingness to
enter into C & C negotiations. (See Attachment No. 4.)

The NPTEC met again on C & C issues on December 12 & 13.
The outcome of that session was a conditional offer to negotiate
a C & C Agreement. This offer was made in a letter from Chairman
Reuben to Secretary Herrington conveying two Resolutions of the
NPTEC. (See Attachment No. 5.) The offer was conditioned
strictly on & favorable resolution of the impact assistance
issue. In addition, the Tribe asked the Secretary to acknowledge
certain Tribal rights and interests.

While Tribal preparation for neogtiations continued, DOE
moved toward a resolution of the impact assistance issue.
Finally, on January 22, 1987, Chairman Reuben was sdvised by John
Anttonen of the Richland Operations Office that the issue had
been resolved in the Tribe's favor. On January 30, 1987, the
Tribe received written confirmation of the Department's decision.
(See Attachment No. 6.)

The Tribe is most pleased with the disposition of the impact
assistance issue. We do have lingering concerns regarding the
decision-making process, but believe that the entire affeair
constitutes the showing of good faith on DOE's part that we
deemed a prerequisite to C & C negotiations.

Our satisfaction, however, is tempered by the emergence of
yet another issue concerning Tribal rights of participation under
the Act. Specifically, DOE announced at a December meeting of

NEZ PERCE TRIBE
PAGE 3



the Institutional Socioeconomic Coordinating Group that it was
reviewing the question of whether C & C Agreements with Affected
Tribes could include all of the eleven elements listed in Section
117(c). That the Department should now entertain doubts on this
issue is made doubly unfortunate by the fact that DOE personnel
from both Richland and headquarters had assured the Tribe that
each of the eleven items was appropriate to be included in C & C
Agreements with affected tribes.

Significantly, Tribal eligibility under each of the eleven
areas is one of the principles Chairman Reuben asked Secretary
Herrington to acknowledge in the Chairman's letter of December
15. By letter dated January 14, 1987, Chairman Reuben advised
Mr. Rusche that this issue would have to be resolved in a manner
satisfactory to the Tribe before C & C negotistions could begin.
(See Attachment No. 7.)

The current situation, then, is as follows. Both DOE and
the Tribe have appointed negotiating teams. Tribal negotiators
are preparing for the commencement of negotiations. The Tribe is
awaiting Secretary Herrington's acknowledgment of five prineciples
before negotiations will begin; those principles are as follows:

1. The Tribe has 8 critical interest in
maintaining the environmental integrity of
the Columbia River and its tributaries, and
Departmental activities at Hanford should be
dfsigned to avoid adverse impacts on the
river.

2. The Tribe has a critical interest in
protecting the natural resources in the
Tribe's possessory and usage rights area, and
Departmental activities at Hanford should be
designed to avoid adverse impacts on those
resources.

3. By virture of its treaties with the United
States, the Tride has prior and paramount
reserved rights to certain natural resources,
and the Department is obliged to take all
reasonagble measures to avoid harm to those
resources.

4, As acknowledged in the President's policy
statement of January 1983, a goverment-to-
government relationship exists between the
United States and the Tribe, which obligates
the United States to protect and enhance the
the proprietary and governmental rights of
the

NEZ PERCE TRIBE
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Tribe,

5. The provisions of Section 117(c) do not
constitute a limitation on the contents of a
C & C Agreement; all issues arising from the
NWPA program are open for discussion in C & C
negotiations.

Items 1-4 we regard as truisms supported by undeniable facts
and two centuries of American jurisprudence. We hope and expect
that the Secretary will not find them to be problematic. Item 5,
of course, involves the Section 117(c) issue noted above. If the
Department resolves the matter quickly in the Tribe's favor, no
impediments will remain to the commendement of C & C
negotiations. ‘

In closing, we note that significant progress towards the
commencement of negotiations has been made over the past six
months. It seems however, that for every hurdle cleared another
arises. The Section 117(c¢) issue looms, and others may lay
ahead. We can say, on the, other hand, that we are encouraged by
recent developments, particularly the favorable outcome of the
impact assistance issue.

In view of our disagreement with the May 28 announcements,
finalizing a C & C Agreement within six months was never a
possiblity. We continue to believe the announced decisions were
illegal and underlain by other than scientific motives. Thus,
many problems remain in the Tribe's relationship with DOE.

Nevertheless, the Tribe believes its interests are best
served by attempting to negotiate a C & C Agreement. Our reasons
are strictly our own, and other Affected Tribes and States would
be justified in refusing to negotiate. Only time will tell
whether the Tribe's commitment to the C & C process will be
matched by DOE's.

Respectfully submitted,
THE NEZ PERCE TRIBE

éll%ot? é. ;%f?ett,ﬁecretary

February 3, 1987

NEZ PERCE TRIBE
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FROM 4963 *ec.07.28 eg18s

Department of Energy

Richiand Opersticns Offics
. P.O. Box £50
Richland, Washingten 99352 86-BUI-18

JUL 25 Kgg

Mr. J. Herman Reuben, Chairman

Hez Perce Tribal Executive Committee
P. 0. Box 305 -
Lapwai, ID 83540

Dear Mr. Reuben:

CONSULTATION AND COOPERATION AGREEMENT

On May 28, 1986, the Department of Energy's recommendation of three sites in
Nevada, Texas, and Washington was approved for detailed site cheracterization

;or1a deep-mined geologic repository for high-level waste and spent nuclear
uel. M *

In accordance with Sectfon 117(c) of the Nuclear Waste Policy Act of 1982, the

Department desires to begin the process that would eventuzlly lead to 2 signed
Consultation and Cocoperation (CLC) Agreement.

As & starting point, the Department would 1ike to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of C4C agreements, and talk about
provisions that might be in common {n all such agreements.

‘ue will be contacting you in the near future to arrange for a time and'place
that would be acceptable to each of the States and Indien Trides, Should you

de:{re to discuss this matter with me, please do not hesitate to give me a
call.

Sincerely,

Ol e+ @

: 0. L, Olson, Director
EW1:0L0 . Basalt Waste Isolation Division
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uctokze 17, 1986

>

Mr. John Antonnen, Assistant Manager
Richland Operation Office

P.O. Box 550

Richland, WA 99352

Dear Mr. Antonnen:

For the past several months, DOE has had under
consideration certain gquestions concerning the right of
the affected tribes to conduct impact studies, to prepare
and submit an impact report and - should a tribe choose
to do so - to prepare and submit a request for impact
assistance under Section 118 of the NWPA. These matters
initially were raised during discussion between
representatives of DOE and the Umatilla program coﬁcerning
a consultation and cooperation agreement. More recently,
the issues have been discussed at length in the context
of FY '87 grant applications filed by Nez Perce and Umatilla.

The Nez Perce Tribe has two basic concerns regarding-
the issues. Let me first emphasize, however, that these
issues go to the very heart of tribal rights of participation
in the NWPA process. We are deeply concerned with what
we have come to regard as an affort by DOE to deny the tribes
the ability to participate meaningfully in the BWIP project.

Our concerns: fall into two categories. The first
involves the substantive issues themselves. The indications

LN WP I 7 G

(208) 843-2253



. Mr. Jehn Antonner
Page Two
October 17, 1986

we have gotten from BWIP personnel is that these issues
of statutory interpretation have been resolved against us.
After careful study of the substantive issues, we feel very
strongly that DOE is incorrect as a matter of law and
certainly as a matter of policy. ’

fur cerond concern is intimziely related to the {irvst
an?T geces to the process tixrough which this decision has
been reached. While DOE personne! hizve advised us of their
conclusions and imposed those conclusions on the Tribe in
grant negotiations, we do not yet have any formal decision
document explaining the Department's reasoning. In fact,
we have not formally received the decision itself. Moreover,
the Department did not solicit our views on the matter before
making its. determination. Thus, we are left in the position
of responding to a Departmental decision made without our
imput, without any explanation and without any formal
communication of the decision.

As stated above, these issues are of critical importance
to the Tribe's role in the program. The current situation
is wunacceptable. We therefore make the following reguests
and insist on a2 response within five working days:

1. We regquest that the BWIP office advise
us formally and in writing of its
preliminary decision on these issues and
the reasoning supporting the decision
on or before October 21, 1986.

2. We request that, if the Tribe so desires,
representatives of the Tribe and the BWIP
personnel involved in the decision meet
in formal 'session on or before November
7, 1986, to discuss our respective positions
on the issues.

3. We request a final decision on the issues
by BWIP, communicated formally and writing,
and including specific responses to any
comments the tribe presents to the
Department, on or before November 21,
1986.

4. If the decision is adverse to the Tribe,
we request that you refer the matter to
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appropriate persronnel at DOE Headquarcers
for & final Departmental decision. We
will prepare” and submit a statement of
our position ¢to be included in vyour
transmittal to DOE Headquarters. The
transmittal {s to be made on or before
December S, 1986.

5. He reque={ that you advife Ieadguartars
that personnel who will be invelved in
the decision sheals - meet with
representatives of the Tribe before makiug
a final decision. This meeting should
be held on or before December 19, 1986,
and a final decision made by Headguarters
on or before December 31, 1986. The final
decision, of course, should be communicated
formally and in writing, and should include
both & complete statement of the reasoning
supporting the decision and specific
Departmental responses to comments and
arguments made by the Tribe.

We believe that these requests are consistent with
BWIP's current intentions. We find it necessary to make
these requests formally, however, due to BWIP's seeming
reluctance to take a formal position, explain its position
and do so in & timely manner. The gravity and urgency of
these issues are too great for us to tolerate any .longer
delayed and informal responses to Tribal concerns.

I would be happy to discuss the details of these requests
either in person or by telephone. I will insist, however,
that any agreements we make be confirmed in writing. Your
prompt consideration of this matter will be appreciated.

Sincerely,

. Herman Reuben, Chairman
ez Perce Tribal Executive Committee

cc: R.T. Halfmoon, Manager, NP-NWPA
D.T. White, NW Subcommittee
LB.Kevin Gover, Attorney
Max Powell, Richland Operations



ATTACHMENT No. 3

Department of Energy
Washington, DC 20585

- N0V 19 1986

Mr. J. Herman Reuben, Chairman
Nez Perce Tribal
Executive Committee
P.O. Box 305
Lapwai, Idaho 83540

Dear Mr. Reuben:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
mined geologic repository for high-level radioactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiations

leading toward consummation of a written binding consultation and

cooperation agreement. The provisions of such an agreement are
defined by the Act.

Oon July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
you recommending that we initiate the process of developing
consultation and cooperation agreements with a meeting of repre-
sentatives of all States, within which recommended sites are
located, and of all three affected Indian Tribes. Similar
letters were sent by our project offices to the three affected
States and to the other two affected Indian Tribes,

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to initiate negotia-
tions for a consultation and cooperation agreement, this time
between DOE and the Nez Perce Indian Tribe.

To facilitate the commencement of negotiations, the Office of
civilian Radiocactive Waste Management has designated a team to
negotiate with the Nez Perce Indian Tribe. This team will be led
by Mr. John Anttonen, an assistant manager at the Richland @
Operations Office. Mr. Anttonen will be contacting your office
shortly to discuss appropriate arrangements.
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We look forward to the participation of the Nez Perce Ind*aﬂ Tribe
in this important statutory process.

Sincerely,

0&@»’«__

en C. Rusche, Director
Office of Civilian Radioactive
Waste Mangement
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December 10, 1986

Mr. Ben C. Rusche

100 Independence Avenue, Southwest
Forrestal Building

RW=40

Washington, DC 20585

Dear HMr. Rusche:

I am writing to raise with you a matter of eerious
concern to the Nez Perce Tribe. Specifically, I would
like to share with you my thoughts concerning the issue
of the Tribe's eligibility for impact assistance under
Section 118 (b) of the Nuclear Waste Policy Act and,
more generally, the state of the relationship between
the Tribe and the Department of Fnergy, with particular
emphasis on the consultation and cooperation process
anticipated by the NWPA. -

The Trihe currently is in discussions with peresonnel
from DOE-Richland concerning our claimed right under
the MWPA to conduct impact studies, prepare and submit
an impact report and assistance request, and receive
impact assistance. 1 understand that our attorney
has written to you directly concerning this matter,
and that you are aware of the digucssions we are having
with Richland. According to our program staff, some
uncertainty exists as to whether Richland's decision
will be made without direction from headquarters. We
had hoped initially to establish a gtep-by-step process
of first eliciting an independent decision on the issue
from Richland and then, if that decision is not
satisfactory, appealing that decision to headquarters
where a second, de novo, revicew would occur.

I now am advised by my staff that headquarters
apparently will be involved in the decision we are
to receive from Richland. Vere we sure that the Richlanad
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decision was going to be made independent of
headquarters, I would defer this letter to a later
date. Because it appears that headquarters will
determine the Richland decision, and because of the
imminence of the Richland decision, 1 am writing now.
I want to make clear to you otr concerns and the
importance that we attach to this issue. I believe
it 1is imperative that you and 1, as policy-makers,
communicate directly on this issue, without the
contentiousness that inheres when we call upon our
respective legal staffs,

In fact, my first observation concerning the issue
is that it is unfortunate that the lawyers have become
involved in what is first and foremost a policy issue.
1 have read our attorney's analysis of this issuc,
and find it to be persuasive. I am guite certain,
however, that {f so inclined, your attorneys could
produce an analysis equally persuasive to you yielding
the opposite conclusion. This leads me to believe
that, eas & matter of lew, the issue of the Tribe's
eligibility for impact assistance reasonably could
he decided either way. 1f that is so, then the guiding
considerations in the Department's decision should
be policy considerations. And the key policy principle,
my view, is that the participation of affected t.ribes
should be the broadest possible.

We are disappointed and frustrated with the
Department's conduct of the consultation and cooperation
requirements of the Act in regard to tribal
participation. In my view, ecvery time a debatable
issue concerning the breadth of tribhal participation
arises, it {s resolved against the Tribe, An
institutional bias against bhroad trihal participation
is evident in many program documents, not the least
of which is the draft internal guidelines for C & C
Agreements. When Departmental policies pledge broad
participatory rights, such pledges ring hollow in light
of the actions of the Department. Your pledges of
consultation and cooperation at some point must be
bhacked by substantive actions evidencing real commitment
to the concept.

As you know, the Hez Perce Tribe to date has
eschewed litigation to resolve our grievances against
the Department. We also have been reluctant to commence

-~ cma
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a major legislative effort that would inhibit the
Department's execution of the HWPA. I sincerely hope
that our reluctance to pursue these avenues is not
interpreted as satisfaction with the conduct of the
program. In fact, we are deeply disappointed with
a pattern of Departmental deccisions obvisously intended
to 1limit tribal participation to the bare minimum,
While our attorneys play an important role in our
program, we are unwilling to have them play the dominant
role so long as a real possibility exists that policy
issues can be resolved by discussions between
policy-makers.

It is for this reason that we are considering
carefully the initiation’' of negotiations with the
Department on the terms of a C & C Agreement. We have
been preparing for such an initiative for well over
a year, and are on the verge of a final decision as
to whether to proceed. Quite frankly, the resolution
of the impact assistance issue will weigh heavily in
that decision. If the Department is unwilling to agree
to the Tribe's position on a matter 80 central to
our rights of meaningful participation, the prospects
for negotiating an sogreement guaranteeing a satisfactory
level of ¢tribal participation are quite remote. 1f
the prospects for success in negotiations is remote,
it will be very difficult to justify tco our constituents
& decision to proceed with such negotiations. ’

I believe that the Tribe's relationship with the
Department is at a crossroade. Our program has matured
and our expectations for Departmental efforts to consult
and cooperate are very high. 1t is a fortuitous time
for a key issue to arise, as the resolution of that
issue will tell us much about how our relationship
should proceed in the future. I urge you to seek a
decision that will give us cause to believe that our
existing policy of cooperation not confrontation is
in the best interest of the Tribe. I urge you further
to please respond to this issue by early January or
within the next thirty days.

Sincerely yours,

J. Harman Reuben, Chairman
HPTEC

JHR:ceg

cc: Flliott Moffett, NPTEC Secretary
B.:Kavin Gover, Tribal Attornev
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December 15, 1986

The Honorable John Herrington
Secretary

Department of Energy

1000 Independence Avenue, S.W.
Room 74-257

Washington, D.C. 20585

Dear Mr. Herrington:

Pursuant to Section 117 of the Nuclear Waste
Policy Act of 1982 and at the direction of the Nez
Perce Tribal Executive Committee, I am writing to
request the initiation of negotiations on the
provisions of a Consultation and Cooperation ®"C&C"
Agreement between the Tribe and the Department of
Energy. A copy of Resolution NP 87-76, authorizing
negotiations -and appointing a negotiating team,
is attached. Also attached is a copy of Resolution
NP 87-75, which conditions negotiations on a favorable
resolution of an issue currently under consideration.

As you may see from the Resolutions, our
participation in negotiations is strictly conditioned
upon a satisfactory resolution of the question of
the Tribe's eligibility for impact assistance under
Section 118 (b). That question currently is under
consideration in the Department. A rapid and
favorable resolution of the question obviously will
expedite the commencement of negotiations.

In addition, we request from you an
acknowledgement of the following principles to ptovide
the context for the conduct of negotiations.
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1. The Tribe has & critical interest in
maintaining the environmental integrity
of the Columbia River and its tributaries,
and Departmental activities at Hanford
should be designed to avoid adverse impacts
on the River. :

2. The Tribe has  critical interest in.
protecting the natural resources in the
Tribe's possessory and usage rights area,
and Departmental activities at Hanferd
should be designed to avoid adverse impacts
on those resources. .

3. By virtue of its treaties with the United
States, the Tribe has prior and paramount
reserved rights to certain natural
resources, and the Department is obliged
to take all reasonable measures to avoid
harm to those resources.

4. As acknowledged in the President's policy
statement of January, 1983; a government
-to-government relationship exists between
the United States and the Tribe under
which the United States is obliged to
protect and enhance the proprietary and
governmental rights of the Tribe.

S. The provisions of Section 117 (c) do not
constitute & limitation on the contents
of a C&C Agreement; all issues arising
from the NWPA program are open for
discussion in C&C negotiations.

Finally, we wish to advise you that before
we will engage in discussions on the contents of
an agreement, rules for the conduct of negotiations
must be agreed upon. We will insist that transcripts
- of negotiations be made. Furthermore, we will insist
upon procedures for the prompt ratification of
agreements reached in discussions between Tribal
and Department negotiations by the Nez Perce Tribal
Executive Committee and DOE headquarters,
respectively. We believe such procedures are
necessary to facilitate the efficient disposition
of issues during negotiations.
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In taking this step, we are mindful that many
problems exist in our relationship with the
Department. There are, however, concerns common
to us. We both, for example, seek to ensure the
health and safety of the public during the
Department's activities at the Hanford Reservation.
We are hopeful that C&C negotiations will result
in a mutually Dbeneficial arrangement for the
advancement of both of our interests.

Sincerely,

=f 77t RKloge AN
erman Reuben, Chairman

JHR:ceg %
. Mj{j‘
cc: Ben Rusche Elliott L. Moffett, Secretary

Stephen Kale

John Antonnen NPTEC
B. Kevin Gover

Dan Hester
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NP &a7-7c&

RESOLUTION

the Nez= Perce Tribel Executive Committee hacs béeen
empovered to act for and ia behalf of the Hez= Perce
Tribe, pursuant ta the Reviesed Conetitution and By-
Lave, adopted by the General Council of the Kez Pervce
Tribe on NHay 6, 19€1 and -approved by the Acting
Commiecioner of Indian Arffeirs on June 27, 1961; e&nd

the Nuclesr VWaete Folicy Act (-¥ 4 1382 (*NWFA?)
establiehed a procedure by which tvo eiteg for the
permanent geologic dispoeal of nigh-level civilien anc
defence readiosctive veste would ©be ddentified,
investigated, developed,, conetructed and operated; and

the Department of Energy (DLRE) wvae asgigned primary

reeponsibility for carrying out the provigions of the
NWPA; and .

the NWPA requirec broed public pearticipeticn in the
proceee of developing & repoeitory, including formal
participetion by Indien tribel governmente vhoee
interecsts might gubsgtantielly end sdversely be effected
by the inveetagation, development, conetruction or
cperation of a repoeitory &t any given gite; and

the Henford Resgervetion in ¥eehington is one of three

eitee being cheracterized to détermine its euitability
as 8 repocsitory for the permanent disposal of high-
level redioactive wvaete; and

the characterization, development, conetruction and
cperaticn of a repoceitory at the Hanford Reservation
subetantially and adveresely may affect rights
guaranteecd by treaty to the Nez Perce Tribe, the health
and eafety of tribal conestituents, the cocial end
econamic vell-being of the Tribe and ite constituents,
and the quality of the environment in tribal interecst
prese; and

the Nez Perce Tribe thereiore hac been decignated an
atiec;ed tribe under the NWFA; sand

the tribe currently is engaged in discusgione with the
Department of Energy to recolve the iessue or vhether
the Tribe mey conduct impact estudies, prepare and
gubmit to Congrese an impect report snd requecet for
impact asgietance, and to receive ascagtance designed -
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WHEREAS,

WHEREAS,

WHEREAS, .

WHEREAE,

WHEREAE,

to mitigsté the d1uwpactz oa  trabal interéeste of the
development of the HenXord Site az a repogitory; and

the impect eceistance ig &t the core or trabal raghtes
cof participation in the NWFA procees and the raghts
acsserted by the Tribe relative to thie 4disgue are
indispeneible to meaningiul and erfective protection ui
tribal intereete; and

the NWPA provides @ legelly Eound beeis Jer DOE to
conclude effirmatively that the Tribe ie eligible to
perticipate in the proceee by congucting impact studies
and preparing impesct reportes and to requécet and receive
impact assietance; &nd

the Tribe currently 41g coangadering wvhether to enter
into negotiations with DOE for the purpocge of
developing 8 Coneultation and Cooperstion eagreement as
suthorized by Section 117 (c); ana

8 pettern of decifione hsae emerged by which DOE hee
limated tribel, etate, and public participatiocn to the
extent poseible, end thaig pattern hee led the Tribe to
doubt that an acceptable egreement can be negotiated;
and

the i1esuve of impect eecicstance 1£ of zuch importance to
the Tribe thst ¢the Tribe 1is wvilling to Zforego
negotistione €hould the resolution of the issue be
unsetisiactory to the Tribe; and ’

the time 1ie ripe for B tengible, eubetentaive cshoving of

DOE’e commitment to the concept of congultation and

cooperation to match ites rhetoric and good vorde; and

NOW, THEREFORE, BE IT RESOLVED, thet the Nex Perce Tribe £hall

not enter into negotiationc with DOE on a conegultastion
end cooperation eagreement until euch time e DOE hace
recolved 4in @ menner eatiefactary ta the Tribe the
iscsue of the Tribe’s righte to concuct impact gtudies,
prepare eand eubmit &an impact report and request for
impact asgicetance, end to receive agsistance desagned
tc mitigete any adverse impacts on tribal intereste
that regult from the develcpment, construction and
operation of a repocitory on the Hanford Regervaticn;
and

BE IT FURTHER RESOLVED, that thée Chairmen of the Nez= Perce Trabsal

NP 87-75
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Executive Committee €hsll trencsmit this Resolution to
appropriate officisales in the Department of Energy.



includiang, vithout limitation, the Secretzry of Energy,
the Directer of the (Office of Civilazn Radicactive
Wacte Managenment, the Director wf the Orffice of
Geclogaic Repoeitoriee &2na the Director of the Bacalt

VWacete Icolataion Project.

CERTIFICATION

The foregoing resolution vae duly ecopted by the NPTEC Meeting in
€pecial Seeeion, December 1S, 1986, in the Rachard A.
Halfmoon Council Chambers, Lepwai, Idzho, a quorum o
its Membére being pregent &nd voting.

o DA AT

ELLIOTT I MOFFETT, SEZCHETARY
ATTEST:
{;;Zggzé;ZZEEQZ-JEZﬁ£5z4£2k~=?/
Af'HERNAN REUBEN, CHAIRMAN
Z
;]
NP 87-75

PAGE 3
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RESGLUTION

the HNez Perce Tribal Ezecutive Committee hae been
empovered to act for and in behalf of tne Nex Perce
Tribe, pursuant to the Revieed Conetitution and B8y~
Lave, adopted by the General Council of the Nez Perce
Tribe on May 6, 1S€1 and approved by the Actaing
Commiecioner of Indian AZfaire on June 27, 1961 &nd

the Nuclear Waste Policy Act of 1982 (HWPA) eetsbliened
a procedure by wvhich <vwo eites ZLor the permanent
geologic dieposel of nhigh level cavilian anc defence

radioactive wvaste would be identified, iveztigated,
developed, conetructed and operated; and

the Depertment of Energy (DOE) was assigned primary
respongibility for carrying out the provisicnes of the
NWPA; and

the NWPA requires broad public perticipation in the
procege o0f developing a repository, incluaing formal
participetion by Indien tribel governmente vhotse
interests might cubstantially end sdversely be affected
by the 1inveetigation, development, conestruction or
opereation of 8 repoeitory at.any given gite; end

the Hanford Reservetion in Wecshington ie cne of three
gites being cheracterized to determine ite suitability

8 &a repocitory <fLor the permanent disposal of high-
level radiocective wvacete; and

the characterizatien, 'development, conetruction and
cperation o©f a repoeitory et the HenZord Resgervation
eubetantieally and adversaely may effect rights
gueranteed by treaty to the Nez Perce Tribeé, the health
and gsafety of tribal constituents, the social and
economic vell-being of the Tribe ond ite conctituents,
and the quelity of the envircnment in tribal interest
areae; end .

the HNe= Perce Tribe therefore hes been designated an
affected tribe under the NWFA; and

the NWPA suthorizec the negotiat:ion sand execution of
binding eand enforceable agreemente betveen afiected
tribee’ and DOE, such agreemente beang 1intended to
govern the procees of conesultation and cooperation (C &
C) betwveen the tribes and DOE; and



WHEREAS,

WHEREAS,

WHEREASE,

WHEREAS,

WHEREAE,

WHEREAS,

in the absence o©f & (C & C) eagreement, DOE hacs
established e  pattern of restractave pelicies anc
anterpretations o the NWPA that seem deegigned to limat
to the extent poeeible <trabal, etate, and publac
participation in the NWPA procees; end

broad and effective tribal particapation in the NWPA
proceee ie the only meane by vhich tribel interestes may
receive meaningful protection durang the procees ol
investigating, developing, constructing and opersating &
repoeitory st the Henford Site; end

litigaticon 1€ a ceetly, time-conesuming and uncertain

megense of vindicatang tribsl rights of participation;

and ;

negotiation of a C' &« C agreement provides an

alternative to litigetion by vhich the Tribe may sceure
teelf of broud, timely and effective pearticipaticen in

the NWPA procese; and

guch participetion 4= the best meane of protecting
tribal treety hunting, fiehing and gathering righte,
the bheslth and welfare of ¢tribal constituentg, the
eociel end economic velfare of the Tribe and ite
conetituents, end the quality of the environment in
tribel interest srece; snd

the Ne= Perce Tribal Executive Committee hee considered
the natter carefully, and £inde thet subject to
Regolution NP 87-75, 2 reasconable poseibility existe
that tribel concerne may be resolved through =a
negotiested agreement vaith DOE; and

HROW, THEREFORE, BE IT RESOLVED, thet the Nez= Perce Tribal

Executive Committee hereby authorizes the commencement
of negotietions with the Department of Energy with the
goel of executing a binding and enforceeble agreement
detailing tribel righte and optione of particaipetion in
the NWPA procees; &nd

BE IT FURTHER RESOLVED, that thiz authorazation iz conditioned

HP 87-76
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upon each of the following:

(1) A satisfactory reecluticn by DOE of the question
of the Tribe'’s right to impact aesistance, purguant to
Reeclution NP 87-75; and

(2) The submigeion to end approval by the Nez Perce
Tribel Executive Committee ef € & C Agreement
Guidelines vhich vill govern tribel negotiaters in the




conduct of negotiztiane, provaided thet & drerft of those
Guidelinecs £hell be macde sveilable to menmbere o2 the

Tribe for a .period of 20 deys for their reviev and
comment; and

t3) The eubmigeion to end s&pprovel by the Nes FPerce
Tribal Executive Committes of the plans o©ox <he

negotisting teem for preparing for commencing
negotiastione; and

8E IT FURTHER REESQLVED, ¢thet the failawzng peregone hereby are

eppointed to negotiate on bkehalf of the HNez Perce
Tribe:

Del T. White

Allen V. Pinkhem
Roneld T. Helsfmocon
B. Kevin Gover
John Hutchine

SE IT FURTHER RESOLVED, that the focllowvaing principles shall
govéern any agreement between the Tribe and DOE:

(1) That the environmental integrity of the Columbia

River and 1iteg tributariee muet be meintained at all
coste; and

(2) That the development of a reposgatory at Hanford
muet not be allowed to denigrete or harm the treaty
regourcees of the Nez= Perce Tribe, vhether on-
reservation or off-reservetion; and

() That the treety righte of the Nez Perce Tribe sre
prior end paramount to eny righte acquired by the
Department of Energy purseuent to the NWPA; and

(4) That pursuant to the Preeidential Palicy isfued in
Jenuery, 1983, the Tribe etande 1in a government-to-
government relationcehip with the United States by vhich
the United Statee ie obliged to protect and enhence the
proprietary and governmental righte of the Tribe; and

N§-3) That all meatterz arising Irom the etatutory
Iramevork Tor the dircpoeal of radisactive vaste are
open for negotiations, and the mattere listed in
Section 117 (c) of the MNWPA conetitute only the
etarting point for diescuseione; and

BE IT FURTHER RESOLVED, thet nothing in thie resolution £hould be
interpreted as indicating the Tribe’'s approval of or
acquieccence in eny acticn o©of DOE taken to date,
including, vithout limitetion: the evaluation,

NP 87-76
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nomanstion, recommendation or spprovel of the Hanford
€ite for cheracterization: the iecuszance of
environmental ascecEMEnty for +the Hanford, Yucea
Mountain end Deef Emith County Sitee; the prelaminary
determination of Henford’'e guitability for development
ar a repository; and the cdecieion to poetpore
ancdefinitely eite-tepecizic wvork on the eiting of &
eecond repocitory; and nothing ian thie resolutaon shall
be interpreted ¢to vuaive, abrograte, limit, diminish eor
modify any right claimed by ¢he Tribe, including rights
of action, righte of sacceege to the courte and United
Etates Government for the redrese of grievances.

CERTIFICATIORN

The forego:ng recgolution wvee duly sdopted by the NFTEC Meeting in
€pecial Seceion, December 1S, 1¢et, in the Richard A.
Halfmocon Council Chamberz, Lapwai, Ideho, 8 quorum o
ite Membere being present end voting.

sz_ﬁﬁﬁ%ﬁé{@.ﬁ-_“ —
ELLIQT MOFFETT, SECRETARY

127 2222782 I N
iz;ﬂ_RHAN REUBEN, ‘CHATRMAN

NP 87-76
PAGE 4
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ATTACOMENL  NO.

Department of Energy
Ricniand Ooerations Office

_.' .;’.. -
A\
P.O. Box S50

Ricnland, Washington 99352 87-AMC-7

January 29, 1987

Mr, J. Eerman Revben, Chairmen

Nez Perce Tribzl Executive Committes
p. 0. Box 305

izrwei, ID B3%40

zr Mr., Reuben:
TVPACT ASSISTANCE

The Department of Energy (DCE) has determined that "affected Indian Trives,"
&s cdefined by the Nuclezr Waste Policy Act of 1982 (the Act) Section

2(2) (B), are eligible to receive finenciazl assistance to dewvelep & rerort
requesting impact assistance uncer Secticn 118(k) (2) (A) (i) of the Act.
furchermore, if the Hanford Site is finzlly selected as z site fcr
constmucticn of a repository, then the Department of the Interior desicnatsd
&flscced Indien Trilbes for the Hanford Site would ke eligible for financial
anc tachniczl inpact assistancs (to acddress impacts of rspository
develcrment) under Section 118(b) (3) (A) and (B) of the Act.

Affected Indian Tribes are eligible to receive financial assistance curirg
site characterizeticn for the purpcese of preparing an impact assistanc
reror=; hewever, &s with all effected parties, financial impact assistance
peyments would not cocmmence until after the initiztion of construction
activities at such site, in accordance with the Act. The Department
rezlizes that affected parties are also concerned gbout potentizl adverse
impacts steming from DOE’s site characterizaticn activities. During site
characterization, DOE will be conducting its activities in & manner that
minimizes, to the maximm extent practicable, any sicnificant acdverse
envircnmental impcacts in accordance with Section 113(2) of the Act.
2lthcuch DCE does not anticipate any significant adverse impects as & rssult
of site charzcterization activities, should adverse impacts occur during
site characzerization, DCE would precpose to address such impacts, in
consultztion with affected parties, via direct technical assistence.

D

{

2s DOE carries out the Congressional mandate to develop a nuclear waste
repository, the Department intends to ensure that the Nez Perce Tribal
interests are protected. I realize that you have written letters to both
Secretary Herrington and Mr. Ben Rusche, Director of the Office of Civilian
Radicactive Waste Mznagement, in which you expressed additional concerns
gbout DCE and Nez Perce relaticns. Mr. Rusche will be respending to those
concerns in a separate letter to you.
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If you heve questions gbcut either this letter specifically or cther issues
plezse call me or Mr. Mex Powell of my staff st (S09) 376-3267. 1 icck
forward to futures discussions with you ebout our program.

Sincerely,

H. Anttonen, Assistant Mansssr
for Cemmercizl Nuclezr Waste
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January 14, 1987

Mr. Ben C. Rusche, Director

Office of Civilian Radioactive Waste Management
Department of Energy '

The Forrestal Building

1000 Independence Avenue, S.W.

Washington, D.C. 20585

Dear Mr. Rusche:

I am writing to raise with you a matter of great concern
to the Nez Perce Tribe. Attached is a copy of a memorandum
we received from Barry Gale 1listing a number of "action
items"” arising from the December meeting of the
Institutional/Socioeconomic Coordination Group. The fifth
item on the list relates that:

Ann McDonough will <clarify whether
Indian ¢tribes are included in all the
eleven elements listed in Section 11l7(c),
especially 117(c)(5).

I am quite disturbed at this development on two grounds.

First, we had long believed this issue to be closed.
I am told by my staff that Barry Gale publicly stated at
the ISCG meeting in St. Louis last June that the Department
had determined that treatment of all eleven items in Section
117(c) in a Consultation and Cooperation Agreement with
an affected tribe is appropriate. The Umatilla Tribes
received the same assurance in face-to-face negotiations
with Department representatives. I, too, received such
an assurance from Messrs. Powell and Olson this past August
when they came to Lapwai to discuss the possiblity of opening
C & C negotiations between the Nez Perce Tribe and the
Department.



Mr. Ben C. Rusche, Director
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My second basis for concern goes to the process by
which the Department intends to resolve the issue. The
Tribe has objected frequently to the Department's practice
of making important decisions concerning Tribal rights
of participation behind closed doors and without consulting
the Tribe. We raised this concern most recently in the
context of the Department's consideration of the questiocn
of whether the Tribe is eligible for impact assistance
under Section 1l8(b). I am most disappointed to find myself
again having to raise with the Department its obligation
to consult so soon after the last reminder.

We must insist that this question be resolved in
consultation with the Tribe. As you know, we recently
advised Secretary Herrington of our willingness to begin
C & C negotiations under certain conditions. One of those
conditions is an acknowledgement by the Secretary that
Section 117(c) 1is not an all-inclusive 1listing of the
provisions that may be contained in a C & C Agreement. Now
we learn that the Department has doubts that the Agreement
can include even all the items listed.

I view this as a profoundly negative development. Each
such occurrence lessens my faith in the Department's
commitment to the principle of broad tribal participation
embodied in the Act. An unfavorable resolution of the
Section 1ll1l7(c) issue makes it wvirtually impossible for
the Nez Perce Tribal Executive Committee to Justify to
its constituents the commencement of C & C negotiations.

I suggest that representatives of the Tribe and the
Department, perhaps including you and I, should meet to
discuss this critical issue. I hope that you can respond
quickly to this request. We are in the process of preparing
our Section 117(c) report to Congress on the progress towards
@ C & C Agreement. I hope very much to be able to report
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that the Tribe and the Department are making meaningful
progress towards the commencement of negotiations. Your
immediate response to this letter, therefore, would be
" most appreciated.

Sincerely,

eemmw

" J. Herman Reuben, Chairman
NPTEC -

JHR:ceg

cc: The Honorable John EKHerrington
Barry Gale
Max Powell, DOE-RL
Lee Olson, DOE-RL
John Anttonen, DOE-RL
William Burke, CTUIR
B. Kevin Gover
Dan Hester
Ronald T. Halfmoon



COPY

COMMENTS OF THE NEZ PERCE TRIBE
| ON THE
REPORT OF THE DEPARTMENT OF ENERGY
CONCERNING CONSULTATION AND COOPERATION
NEGOTIATIONS
JANUARY 1987

NEZ PERCE TRIBE

PAGE 1



On May 28, 1986, the Secretary of Energy announced that the
Hanford Site had been nominated, recommended and approved for
characterization under Section 11. This announcement activated
the requirement in Section 117 (e¢) that the Secretary seek to
begin negotiations with the Tribe within sixty (60) days to
produce a Consultation and Cooperation ("C & C") Agreement.

The Tribe commenced its formal preparation for negotiations
by holding training sessions on June 6 & 7 and July 25 & 26, 1986
for members of the Nez Perce Tribal Executive Committee
("NPTEC"). At those sessions, the NPTEC discussed the entire
range of issues concerning the negotiation of e C & C Agreement
with the Department of Energy ("DOE"). Immediately after the
July treining session, the Chairman of the NPTEC received &
letter dated July 25, 1986 from Mr. Lee Olson, Director of the
Basalt Waste 1Isolation Division of the Richland DOE Operations
Office. (See Attachment No. 1) This letter presumably was
intended to satisfy the Secretary's obligation to seek to enter
into negotiations within sixty days of the approval of a site for
characterization.

The July 25 letter, however, proposed & procedure
unacceptable to the Tribe. Specifically, the letter proposed a
joint meeting of DOE, the three Affected Tribes, and the three
Affected States. Because the Tribe believes that one-to-one
conversations between DOE and the Tribe are the only appropriate
forum for the discussion of the terms of a C & C Agreement, that
proposal was rejected.

As a result of the July training session, however, the Tribe
invited DOE representatives to the Tribal offices for sa
discussion of certain issues preliminary to the commencement of C
& C negotiations. Messrs. Powell and Olson of the Richland
Operations Office represented DOE at the meeting, which was held
on August 1, 1986. Although the Tribe was disappointed that DOE
had not seen fit to delegate a headquarters representative to
accompany the Richland officials, the meeting proved to be &
positive development. DOE made several commitments which allayed
lingering Tribal concerns, one of which 1involved DOE's
interpretation of Section 117(ec). This 1issue, however, would
arise again and is discussed below.

After the August 1 meeting, the commencement of negotiations
seemed imminent. Developing events, however, polisoned the
atmosphere. Of greatest concern to the Tribe was information
that DOE had determined preliminarily that the Tribe was not
eligible for impact assistance under Section 118(b)(3) of the
NWPA. This determination never was formalized but was enforced
by DOE contract officers in negotiations concerning the Tribe's
grant for Fiscal Year 1987.

NEZ PERCE TRIBE
PAGE 2
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Despite several meetings and numerous discussions over the
next two months, DOE never committed & final decision to writing.
The Tribe thus was forced to demand a process for final
resolution of the issue that would guarantee consultation with
the Tribe at key points in the decision-making process. The
Tribal demand was communicated to DOE by letter dated October 17,
1986. (See Attachment No. 2.)

To its credit, DOE agreed to the Tribe's demand. The
process went along haltingly and required much of the Tribe's
attention. C & C negotiations were pushed to the bottom of the
Tribe's list of priorities for some time. In December, however,
the Tribe resumed its consideration of € & C negotiations, and
the impact assistance i1ssue soon merged with the matter of C & C
negotiations. .

The Tribe recently received a letter from Ben Rusche
renewing the Department's invitation to negotiate, this time on
the one-to-one basis the Tribe desired. (See Attachment No. 3.)
Partially in response to this 1letter, the NPTEC Chairman, J.
Herman Reuben, wrote to Mr. Rusche and clearly linked the outcome
of the impact assistance 1issue to the Tribe's willingness to
enter into C & C negotiations. (See Attachment No. U4.)

The NPTEC met again on C & C 1issues on December 12 & 13.
The outcome of that session was a conditional offer to negotiate
a C & C Agreement. This offer was made in a letter from Chairman
Reuben to Secretary Herrington conveying two Resolutions of the
NPTEC. (See Attachment No. 5.) The offer was conditioned
strictly on a favorable resolution of the impact assistance
issue. In addition, the Tribe asked the Secretary to acknowledge
certain Tribal rights and interests.

While Tribal preparation for neogtiations continued, DOE
moved toward a resolution of the i{impact assistance 1issue.
Finally, on January 22, 1987, Chairman Reuben was advised by John
Anttonen of the Richland Operations Office that the {issue had
been resolved 1in the Tribe's favor. On January 30, 1987, the
Tribe received written confirmation of the Department's decision.
(See Attachment No. 6.)

The Tribe is most pleased with the disposition of the impact
assistance issue. We do have 1lingering concerns regarding the
decision-making process, but believe that the entire affeir
constitutes the showing of good faith on DOE's part that we
deemed a prerequisite to C & C negotiations.

Our satisfaction, however, is tempered by the emergence of
yet another 1issue concerning Tribal rights of participation under
the Act. Specifically, DOE announced at a December meeting of

NEZ PERCE TRIBE
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the Institutional Socioceconomic Coordinating Group that it was
reviewing the question of whether C & C Agreements with Affected
Tribes could include all of the eleven elements listed in Section
117(c). That the Department should now entertain doubts on this
issue is made doubly unfortunate by the fact that DOE personnel
from both Richland and headquarters had assured the Tribe that
each of the eleven items was appropriate to be included inC & C
Agreements with affected tribes.

Significantly, Tribal eligibility under each of the eleven
areas is one of the principles Chairman Reuben asked Secretary
Herrington to acknowledge in the Chairman's letter of December
15. By letter dated January 14, 1987, Chairman Reuben advised
Mr. Rusche that this issue would have to be resolved in & manner
satisfactory to the Tribe before C & C negotistions could begin.
(See Attachment No. 7.)

The current situation, then, 1is as follows. Both DOE &and
the Tridbe have appointed negotiating teams. Tribal negotiators
are preparing for the commencement of negotiastions. The Tribe is
awaiting Secretary Herrington's acknowledgment of five principles
before negotiations will begin; those principles are as follows:

1. The Tribe has &8 critical interest 1in '
maintaining the environmental integrity of
the Columbia River and {its tributaries, and
Departmental activities at Hanford should be
designed to avoid adverse impacts on the
river.

2. The Tribe has a critical interest in
protecting the natural resources in the
Tridbe's possessory and usage rights area, and
Departmental activities at Hanford should be
designed to avoid adverse impacts on those-
resources.

3. By virture of 1its treaties with the United
States, the Tribe has prior and paramount
reserved rights to certain natural resources,
and the Department is obliged to take all
reasonable measures to avoid harm to those
resources.

4., As acknowledged in the President's poliey
statement of January 1983, a goverment-to-
government relationship exists between the
United States and the Tribe, which obligates
the United States to protect and enhance the
the proprietary and governmental rights of
the

NEZ PERCE TRIBE
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Tribe.

5. The provisions of Section 117(e) do not
constitute a 1limitation on the contents of a
C & C Agreement; all issues arising from the
NWPA program are open for discussion in C & C
negotiations.

Items 1-4 we regard as truisms supported by undeniable facts
and two centuries of American jurisprudence. We hope and expect
that the Secretary will not find them to.be problematic. Item 5,
of course, involves the Section 117(c) issue noted above. If the
Department resolves the matter qQquickly in the Tribe's favor, no
impediments will remain to the commendement of C & C
negotiations.

In closing, we note that significant progress towards the
commencement of negotiations has been made over the past six
months. It seems however, that for every hurdle cleared another
arises. The Section 117(c) 1issue 1looms, and others may lay
ahead. We can say, on the other hand, that we are encouraged by
recent developments, particularly the favorable outcome of the
impact assistance issue.

In view of our disagreement with the May 28 announcements,
finalizing a C & C Agreement within six months was never a
possiblity. We continue to believe the announced decisions were
1llegal and underlain by other than scientific motives. Thus,
many problems remain in the Tribe's relationship with DOE.

Nevertheless, the Tribe bellieves 1ts 1interests are best
served by attempting to negotiate a C & C Agreement. Our reasons
are strictly our own, and other Affected Tribes and States would
be Justified in refusing to negotiate. Only time will tell
whether the Tribe's commitment to the C & C process will be
matched by DOE's.

Respectfully submitted,
THE NEZ PERCE TRIBE

By:

J. Herman Reuben, Chalirman

Ellfott L. Moffett, Secretary

NEZ PERCE TRIBE
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Department of Energy
Washington, DC 20585

DEC 28 1886

Mr. Melvin R. Sampson, Chairman
Yakima Tribal Council

‘Yakima Indian Nation

P.0O. Box 151

Toppenish, Washington 98948

Dear Mr. Sampson:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must include the reasons why such
agreements have not been conc¢luded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

On September 26, 1984, the Department of Energy transmitted a
report to Congreses describing the consultation and cooperation
negotiations which had been initiated by the Yakima Indian

Nation on July 15, 1983, along with the Tribe's comments on the
report.

The enclosed report to Congress provides an update on the
status of consultation and cooperation negotiations between the
Department and the Yakima Indian Nation since the last report
was submitted. I will be transmitting this report, as well as
reports for the other States and affected Indian Tribes, to

Congress shortly. We would therefore appreciate receiving your
comments as soon as possible.

Sincerely,

Ben C. Rusche, Director

Office of Civilian Radiocactive
Waste Management

Enclosure
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section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
wvithin six months after nctification that sites have been
approved for site characterization by the President for a nuclear
wvaste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization, or at the written request of the State or
affected Indian Tribe within any State notified as having a potentially
;gcestable site under Section ll6(a) of the Act, whichever occurs
rst.

On July 15, 1983, the Yakima Indian Nation initiated consultation
and cooperation negotiations with the Department. These negotia-
tions, which were suspended by the Yakima Indian Nation pending
conclusion of an agreement with the State of Washington, were
described in the enclosed report transmitted to Congress
September 26, 1984. This report provides an update on the status
of consultation and cooperation negotiations since that report.

On May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States = Nevada, Texas, and
Washington = be selected for site characterization. On

July 25, 1986, Mr. lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
Mr. Melvin R. Sampson, chairman of the Yakima Tribal Council, to
renew the process of developing a Consultation and Cooperation
Agreement with a meeting of representatives of all states, within
which recommended sites are located, and all three affected Indian
Tribes. The States and Indian Tribes that did respond indicated
that direct negotiations between the Department and individual
State and Tribal nuclear waste offices might prove more fruitful
than a joint meeting.

In response to this interest in individual negotiations, on
November 19, 1986, a letter was sent to Mr. Sampson to renew the
Department's offer to resume negotiations on a Consultation and
Cooperation Agreement, this time directly between DOE and the
Yakina Indian Nation. Although a response from Mr. Sampson has
not yet been received, the Department is looking forward to
working with the Yakima Indian Nation to pursue negotiations once
again on a Consultation and Cooperation Agreement.

Pursuant to the Act, enclosed are the comments of Mr. Sampson on
this report. In addition to the previous report to Congress, the
-Department i{s enclosing copies of the July 25, 1986, and
Novenmber 19, 1986, letters sent to Mr. fSampson.

Enclosures
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THE SECRETARY OF ENERGY
WASHINGTON. D.C. 20825
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September 26, 1984

Honorable George Bush
President of the Senate
Washington, D. C. 20510
Dear Mr, President:

Sectfon 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the

Department

of Energy (DOE) to submit to Congress a veport on the status of

nepotiations of Consultation and Cooperatfon Agreements with States and
affected Indian tribes, {f those agreements are not completed within the time
specified by the Act. This report sust also include the reasons why such

Agreements
submitting
Hashington

have not been completed. In sccordance with the Act, I am
the reports relating to the negotiatfons with the State of
and the Yakima Indgfan Nation.

Pursuant to the requests of the Yakima Indfan Natfon and the State of .
Washington, negotiations 1eading to Consultation and Cooperation Agreements
n

were fnitiated with the Yakima

dien Nation on July 15, 1883, and with the

State of Washington on July 27, 1883.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated 4n the enclosed report, negotfations were not concluded

by January

7, 1984, as contemplated by section 112(f) of the Act.

Negotiations have also not been concluded with the Yakima Indian Nation. They
“have réquested that negotfations with them procéed only after negotiations
have been concluded with the State of Weshington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of wash{:gton. the Chafrman of the State of

Uashington
Counsel to

Enclosures

Senate Energy and Utilities Committee, and James B. Hovis, Tribal

the takima ndfan Nation.
S%n:ere)y.

Doildoble

DONALD PAUL HODEL

" FIGURE 12
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Section 117(c) of the Nuclear Waste Polfcy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with the States and
affected Indfan tribes {f those Agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. Since a written Agreement with the Yakima
Indian Katfon (Natfon) was not completed within the time (no later than
Jag::ny :. 1984) required by section 112(f) of the Act, this report is being
submitted. .

By letters dated February 14 and March 8, 1983, the Natfon petitioned the
Secretary of the Interfor to certify that the Natfon qualified as an “affected
Indfan tribe" {in accordance with section 2(2)(B) of the Act. By letter dated
March 30, 1983, the Assistant Secretary, Indian Affairs, Department of the
Interfor certified that the Natfon was an “affected Indfan tribe". By letter
dated May 20, 1983, DOE notfffed the Chafrman of the Natfon's Tribal Council
that the Hanford Sfte, near Richland, Washington, contained a potentially
scceptable site for a waste repository. By letter dated May 23, 1983, the
Nation requested DOE to commence negotfation of a Consultation and Cooperation
Agreement pursuant to the requirements of the Act. The Manager of DOE's
Richland Operations Office was designated as the principal contact for these
negotiations. Mr. James B. Hovis, Tribal Counsel, was desfignated as the
principal contact for the Nation. Formal negotiations were fnitfated on

July 15, 1983,

four {nformal negotiating sessions followed the July 15, 1983, sessfon. These
sessfons involved Mr, James B. Hovis and Mr. Richard L. Hames, then Chief
Counsel, Richland Operations Office, a member of the Department's negotiating
team, Substantfal progress was made {n drafting an Agreement which will be
reviewed by the Natfon's Tribal Council and the entire DOE negotiating team.
At the request of Mr., Hovis, further negotfations have been postponed pending
completion of an Agreement with the State of Washington. As stated in a
:aral\el report concerning negotfations with the State, essentfal Agreement

as been reached on 2811 but two provisfons, viz, Vfabil{ty and defense waste.
The State has notiffed DOE that the legislature must review the Agreement
before 1t can be executed and that the review could not be accomplished until
after the legislature convened on January 9... DOE 1s ready to resume negotiztions
whenever requested by the Nation. N
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Department of Energy
Richland Oparations Office
. s £.0. Box 850 . .
Richland, Washington 99352 . B6-BW1-20

JuL 26 188

Mr. Melvin R, Sampson, Chairman
. Yskima Tribal Council

Yakima Indfan Nation

P. 0., Box 151

Toppenish, WA 98948

Deer Mr. Sampson:
CONSULTATION AND COOPERATION AGREEMENT

On May 28, 1986, the Department of Energy's recommendation of three sites in
Neveda, Texas, and Washington was approved for detailed site characterization

:oria deep-mined geologic repository for high-level waste and spent nuclear
uki. .

In accordance with Sectfon 117(c) of the Nuclear Waste Policy Act of 1982, the
Department wishes to continue the process that would eventually lead to @
signed Consultatfon anc¢ Cooperation (CLC) Agreement.

As & starting point, the Department would like to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of CAC agreements, and talk about
provisions that might be in common {n 811 such agreements.

We will be contacting {ou in the near future to arrange for a time and place
that would be acceptable to each of the States and Indian Tribes. Should you

de:;re to discuss this matter with me, please do not hesitate to give me @
call.

. ' Sincerely,

O (oo

. 0. L. Olson, Director
8w1:0L0 Basalt Waste Isolation Division
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Washington, DC 20585 -
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Mr. Melvin R. Sampscn, Chairman
Yakima Tribal Council

Yakima Indian Nation

P.0. Box 151

_ Toppenish, Washington 98948

Dear Mr. Sampson:

Oon May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
nmined geologic repository for highe-level radioactive waste and
spent nuclear fuel. _

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 19682 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiations
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

On July 25, 1986, Mr. lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
you recommending that in the case of the Yakima Indian Nation we
renew the process of developing consultation and cooperation ’
agreenents with & meeting of representatives of all States,
within wvhich recommended sites are located, and of all three
affected Indian Tribes. Similar letters were sent by our project
offices to the three affected States and to the other tweo
affected Indian Tribes. :-

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear wvaste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the cffer to begin negotia-
tions once again for a consultation and cooperation agreement,
this time between DOE and the Yakima Indian Nation.

To facilitate the commencement of negotiations, the Office of
civilian Radiocactive Waste Management has designated a team to
negotiate with the Yakima Indian Nation. This team will be led
by Mr. John Anttonen, an essistant manager at the Richland
Operations Office. Mr. Anttonen will be contacting your office
shortly to discuss appropriate arrangements. )
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Ve look forward to the participation o: the Yakima Indian Nation in
this important statutory process. -

Sincerely,

en C. Rusche, Director

office of Civilian Radicactive
wWaste Managenent
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: CONFEDERATED TRIBES AND BANDS '
ESTABLISHED BY THE GENERAL COUNCIL

TREATY OF JUNE §. 1655 Vakima Judian Nation TRIBAL COUNCIL
CENTENNIAL JUNE 5, 1955

POST OFFICE BOX 181
TOPPENISH, WASHINGTON 88948

March 31, 1987

Mr. Ben C. Rusche, Director

Office of Civilian Redioactive Waste Management
U.S. Depertment of Energy

Washington, D.C. 20585

Dear Mr. Rusche:

The Yakime Indien Nation has received the dreft comments that are
proposed to be submitted to Congress under the provisions of
Section 117(c) of the Nuclear Waste Policy Act of 1982,

We appreciste the opportunity to comment on the proposed

report and to outline some observations on the Consultation and
Coopereation process authorized by the NWPA, The provision
calling for e report to Congress on the progress of C&C
negotiations, we feel, to be &8 wise one as it indicates &
continuing interest on the part of Congress to monitor the
relationships between the Department of Energy snd the Yakima
Indien Nation, ss an affected tribe under the Act.

Before we proceed to record our comments, we would like

to make it clear that the Yakimas Indian Nation hes every
intention to proceed with negotistion proceedings. As you will
recall, the Yekima Indisn Nation was either the first or second
effected party under the Act, to institute negotiations. We at
that time worked directly with negotiators from the Beseslt Weste
Isolation Project.

It soon became evident thet with our limited means it was

not practicael for us to be taking the lead over ell other ststes
and tribes in this process. It was then mutuvelly decided that
the best method was to recess these negotiations until the
completion of the then ongoing negotietions with the State of
Washington. The negotiations with the State of Washington were
then proceeding.

It leter became apperent to us that there would be & delsay

in completion of the negotistions with the State of Washington
and ve have again sought to reinstitute negotiations. The delay
has been very worthwhile as we are much better prepared to
complete negotistions. The deley has also given us a larger view
of the problems involved in completing negotiations, and it hes
elso shown us the necessity of completing & satisfactory
consultation and cooperation agreement.

Althodgh'no formel negotistions have been conducted under

Section 117 since the aforementioned recess of eerlier talks, the

statute does require a report following the six-month period
R ———————




Mr. Ben Rusche
March 31, 1987
Page 2

after the notification of the YIN that the Hanford site was being
selected es a location for formel site cheracterization.

The YIN received the letter from Mr, O.L. Olson, at that

time Director of the Basalt Waste Isolation Division of the
Richland Operations Office, indicating the Department's desire to
carry out the NWPA statutory directive for notification and
expressing the interest of the Department in continuing the C&C
process. .
The YIN examined the notification letter in some detail,
particularly the request for & meeting with representatives from
the affected tribes and first round states "to discuss C&C
activities to dete, review the scope and pareameters of C&C
agreements, and talk about provisions thet might be in common in
all such agreements."

Although we have continued to feel that the Consultation and
Cooperetion Process authorized by the NWPA is &n importent
component in establishing proper relationships between the DOE
end the Nation in regerd to reinforcing the ebility of the YIN to
examine and review federal siting efforts, we have maintained
that the process of negotiating a satisfactory C&C agreement will
require individual negotiations between the DOE and the sffected
tribe or state. Therefore, the suggestion that negotiations be
commenced by & meeting of several state and Indian
representatives, did not appear meritorious, at least at the time
thet it was suggested.

As outlined in the Olson letter, the Department wished to
discuss "the scope and parameters of C&C agreements.," Ve feel
that the NWPA calls for the negotiation of a comprehensive
document which will provide procedures and written commitments by
the DOE that will protect and enhence the ability of the YIN to
secure and maintein eppropriate steff and develop policy and
technical cepabilities to carry out an effective program of
evaluating the national siting program as it relates to the
proposed BWIP site at Henford. We feel that the development of"
a satisfactory scope and bounds of an agreement are best forged
by direct talks between the two parties. However, out of such
discussions, there may emerge some issues of commonslity that
could be considered in & broader context. The strong preference
of the YIN is thet eany negotiastions that are reinstituted, in e
formal negotiating setting, be between the two parties of
interest,

Mr. Ben C. Rusche reaffirmed the interest of the Department

of Energy in pursuing the development of a Consultation end
Cooperation Agreement in & letter sent to the YIN the latter part
of 1986. He recognized that those tribes &and states thst
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responded to the Department's earlier letter had & similar
reaction to joint negotiations to that of the Nation. The YIN
acknowledges the willingness of DOE to enter into negotistions
end wvishes to reiterate its interest in the C&C process. The
development of written, binding commitments from DOE cen assist
in the YIN's comprehensive examinations of federal siting

activities.

However, it should be noted that since the holding of
negotiations with the YIN during 1983, & number of activities and
decisions have taken place. The resumption of formsal
negotiations requires & cereful reassessment by the YIN in the
light of the status of the national progrem, decisions that have

‘been made by DOE during the interim period, the concerns of the

Congress and its present review of the DOE efforts and funding,
end the opereting relationships that have been established
between DOE end the YIN,

It is imperative, from the YIN's standpoint, that a developed

and executed C&C procedural agreement be one that can be
successfully implemented in both the letter and spirit of its
negotiated development. We have had some concerns thet the DOE
could feel that the requirements of the asgreement, if found to be
inhibiting to its perceived interests, could be either ignored or
voided, at its discretion. While we recognize and support the
necessity for any agreement of this type to be legally binding,
we would not wish to participate in the efforts required to come
to common sgreements on procedures relating to YIN reviews and
anelysis activities, only to find that the egreement hes been
broached and that legal remedial action is necessary. The
success of this truly innovative concept, &s envisioned by
Congress, will depend upon both assurences and performance by DOE
of its interest, cepacity, and intent to fully conform to &ll
provisions that are included. The YIN intends to reflect
cautiously on this importent issue in order to essure itself that
the conduct of formel negotietions, when entered into, will
result in e document that corresponds with the Congressionel
concept and expectations end will meet the needs of the Nation.
We have continually cémmunicated our desires to negotiste &
satisfactory C&C Agreement.

As evidence of that desire, the YIN participated in & meeting
with sffected first round tribes and states wvith DOE on November
20, 1986 to determine whether there could be & consensus
developed on an acceptable definition of the consultation and
cooperation concept. While it was encouraging to the YIN that
high officials in OCRWM were continuing to be concerned about the
lack of progress in regard to the development of C&C agreements,
it was discouraging that the meeting discussed possible langauge
changes to the forthcoming Mission Plan esmendments, &n activity



Mr. Ben Rusche
March 31, 1987
Page 4

in wvhich the YIN was not invited to participate until so late in
the stage of development that & full review process was not
possible. :

DOE hes committed itself to further discussions on the
definitional aspects of C&C and the YIN will continue to
participate in any reasoneble endeavor to reach an understanding
with DOE on the basic concept. It mey be necessary for this
action to be taken prior to any deliberations on other issues
between the YIN and DOE. Certainly if there can be no common
understanding as to what consultation and cooperation is, it does
not assure success in an esgreement covering this subject. It has
been most clear that there has been up to this point & dramatic
difference between DOE's understanding and the understanding of
others. The Yakima Indien Nation feels that an acceptable C&C
definition will undergird the C&C negotiation process and will,
hopefully, enable DOE to implement policies and practices which
will enable a continuing, meaningful, interactive C&C process.
Whether the development and operation of an acceptable definition
is a condition precedent to formal negotiastions will depend upon
the confidence of the Yakimas Tribal Council that the C&C ‘
negotiation process will be enhanced.

The Department of Energy has taken two positive steps in

recent weeks relating to the C&C process which should assist in
the YIN assessment of the utility of & new stert on the C&C
agreement negotiations. These are: (1) the recognition of DOE
that affected Indian tribes were eligible for impect assistance
under Section 118(b)(3) of the NWPA; and (2) the conclusion that
the itemized list of procedures in Section 117(c) did not
circumscribe any issue that the parties felt should be included
in negotiations for a C&C agreement. The DOE position on these
items appears to indicate that the actions of the Department may
be supportive of the policy statements that have appeared in the
Mission Plan and other documents. This beginning evidence of
sensitivity to and support of the concept of comprehensive
involvement by the YIN and other affected tribes and states may
make the achievement of negotieted sgreements possible.

Summary

It is the contention of the Yakima Indian Nation that the C&C
process, as outlined in the NWPA, is an important and integral
part of the nationel progrem to find, license, develop, and
operate two repositories for the disposal of high-level nuclear
wastes and spent fuel. A written C&C esgreement cen provide
needed procedural detail for the YIN on the timely securing of
informetion and data; on recognizing the need for edequete
finencial resources for the deploying of steff and teéechnical
experts for the YIN revievw progrem; to provide an acceptsble
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means for dealing with conflicts and unresolved issues; for the
development of independent information and analysis regarding the
federal site search; for determining the potential impacts on
health, safety, and the environment; and other important issues.

Therefore, the YIN wishes both DOE and the Congress to be

‘avare of its support for the concept of C&C and looks forward to

the development of a policy environment which will heighten the
possibility of achieving an ascceptable written set of procedures.
We are committed to the utilizaetion of all authorities provided
the Netion in the NWPA and consider the Section 117(c) provisions
and their successful employment es essentisl ingredients in the
national progrem.

Sincerely,
YAKIMA INDIAN NATION

[ ? . gu—
Lbkl“nwﬂ. Do IO—‘UEZ&i?
William Don Tehkesl, Secretary

Redioective/Hazardous Waste Committee
Yakima Tribal Council
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