
Department of Energy
Washington, DC 20585

WM Re, File
MAY 2 6 1987

Honorable George
President of the
Washington, D.C.

Bush
Senate
20510

Dear Mr. President:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable J. Bennett Johnston
Chairman, Committee on Energy and

Natural Resources
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

cc: Honorable James A. McClure
Ranking Minority Member
Committee on Energy and

Natural Resources
United States Senate
Washington, D.C. 20510

Celebrating the U.S. Constitution Bicentennal - 1787987



Department of Energy
Washington, DC 20585

MAY 2 6 987

Honorable J. Bennett Johnston
Chairman, Subcommittee on Energy
and Water Development

Committee on Appropriations
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

cc: Honorable Mark 0. Hatfield
Ranking Minority Member
Subcommittee on Energy

and Water Development
Committee on Appropriations
United States Senate
Washington, D.C. 20510

Celebrating the U.S. Constitution Bicentennial- 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Quentin N. Burdick
Chairman, Committee on Environment

and Public Works
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

cc: Honorable Robert T. Stafford
Ranking Minority Member
Committee on Environment
and Public Works

United States Senate
Washington, D.C. 20510

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable John . Breaux
Chairman, Subcommittee on Nuclear

Regulation
Committee on Environment and

Public Works
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

cc: Honorable Alan K. Simpson
Ranking Minority Member
Subcommittee on Nuclear

Regulation
Committee on Environment and
Public Works

United States Senate
Washington, D.C. 20510

Celebrating the U.S. Constitution Bicennnial - 1787-1987



Department of Energy
Washington. DC 20585

May 2 6 1987

Honorable Jim Wright
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Dpartment's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Tom Bevill
Chairman, Subcommittee on Energy

and Water Development
Committee on Appropriations
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

cc: Honorable ohn T. Myers
Ranking Minority Member
Subcommittee on Energy

and Water Development
Committee on Appropriations
House of Representatives
Washington, D.C. 20515

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Robert A. Roe
Chairman, Committee n Science, Space,
and Technology

House of Representatives
Washington, D.C. 20515

Dear Mr.Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

cc: Honorable Manuel Lujan, Jr.
Ranking Minority Member
Committee on Science, Space,
and Technology

House of Representatives
Washington, D.C. 20515

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Marilyn Lloyd
Chairman, Subcommittee on Energy
Research and Development

Committee on Science and Technology
House of Representatives
Washington, DC. 20515

Dear Madam Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Net Perce Indian Tribe, and the Yakima Indian Ration together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

cc: Honorable Sid Morrison
Ranking Minority Member
Subcommittee on Energy

Research and Development
Committee on Science and Technology
House of Representatives
Washington, D.C. 20515

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Morris K. Udall
Chairman, Committee on Interior and

Insular Affairs
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

cc: Honorable Don Young
Ranking Minority Member
Committee on nterior and

Insular Affairs
House of Representatives
Washington, D.C. 20515

Celebrating te U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable John D. Dingell
Chairman, Committee on Energy
and Commerce

House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakina Indian Nation together
with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

cc: Honorable Norman F. Lent
Ranking Minority Member
Committee on Energy

and Commerce
House of Representatives
Washington, D.C. 20515

Celebrating the U.S. Consitution Bicentennial- 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Phil Sharp
Chairman, Subcommittee on Energy

and Power
Committee on Energy and Commerce
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Texas, the State of Nevada, the State of Washington,
the Confederated Tribes of the Umatilla Indian Reservation, the
Nez Perce Indian Tribe, and the Yakima Indian ation together
with their comments on those reports.

Sincerely,

Sen C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

cc: Honorable Carlos Moorhead
Ranking Minority Member
Subcommittee on Energy

and Power
Committee on Energy and

Commerce
House of Representatives
Washington, D.C. 20515

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington. DC 20585

MAY 2 6 1987

Honorable Jim Chapman
House of Representatives
Washington, D.C. 20515

Dear Mr. Chapman:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the States comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

Celebrating the US. Costitution Bicentennial - 1787-1987



Department of Energy
Washington DC 20585

MAY 2 6 1987

Honorable Charles Wilson
House of Representatives
Washington, D.C. 20515

Dear Mr. Wilson:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Steve Bartlett
House of Representatives
Washington, D.C. 20515

Dear Mr. Bartlett:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures



Department of Energy
Washington, DC 20585

MAY 2 6 87

Honorable Ralph M. Hall
House of Representatives
Washington, D.C. 20515

Dear Mr. Hall:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable ohn Bryant
House of Representatives
Washington, D.C. 20515

Dear Mr. Bryant:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 1987

Honorable Joe Barton
House of Representatives
Washington, D.C. 20515

Dear Mr. Barton:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial 1 787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Bill Archer
House of Representatives
Washington, D.C. 20515

Dear Mr. Archer:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Jack Fields
House of Representatives
Washington, D.C. 20515

Dear Mr. Fields:

The Department of Energy is required by section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation nd cooperation negotiations with
the State of Texas together with the State's comments on this
report.

sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Jack Brooks
House of Representatives
Washington, D.C. 20515

Dear Mr. Brooks:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable J.J. Pickle
House of Representatives
Washington, D.C. 20515

Dear Mr. Pickle:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington. DC 20585

MAY 2 6 1987

Honorable Marvin Leath
House of Representatives
Washington, D.C. 20515

Dear Mr. Leath:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed i a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Beau Boulter
House of Representatives
Washington, D.C. 20515

Dear Mr. Boulter:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to smit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Mac Sweeney
House of Representatives
Washington, D.C. 20515

Dear Mr. Sweeney:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the US. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable E de la Garza
House of Representatives
Washington, D.C. 20515

Dear Mr. de la Garza:

The Department of Energy is required by Section 17(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 1987

Honorable Ronald D. Coleman
House of Representatives
Washington, D.C. 20515

Dear Mr. Coleman:

The Department of Energy is required by.Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Charles W. Stenholm
House of Representatives
Washington, D.C. 20515

Dear Mr. Stenholm:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation nd cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 187

Honorable Mickey Leland
House of Representatives
Washington, D.C. 20515

Dear Mr. Leland:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together ith the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Larry Combest
House of Representatives
Washington, D.C. 20515

Dear Mr. Combest:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste anagement

Enclosures

Celebrating the U.S. Constitution Bicentennial - 17871987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Henry B. Gonzalez
House of Representatives
Washington, D.C. 20515

Dear Mr. Gonzalez:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington DC 20585

MAY 2 6 1987

Honorable Lamar Smith
House of Representatives
Washington, D.C. 20515

Dear Mr. Smith:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 87

Honorable Tom DeLay
House of Representatives
Washington, D.C. 20515

Dear Mr. DeLay:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebratng the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington,DC 20585

MAY 26 1987

Honorable Albert G. Bustamante
House of Representatives
Washington, D.C. 20515

Dear Mr. Bustamante:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Martin Frost
House of Representatives
Washington, D.C. 20515

Dear Mr. Frost:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 1987

Honorable Michael A. Andrews
House of Representatives
Washington, D.C. 20515

Dear Mr. Andrews:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Richard K. Armey
House of Representatives
Washington, D.C. 20515

Dear Mr. Armey:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department-s report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington DC 20585

MAY 26 1987

Honorable Solomon P. Ortiz
House of Representatives
Washington, D.C. 20515

Dear Mr. Ortiz

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Lloyd Bentsen
United States Senate
Washington, D.C. 20510

Dear Senator Bentsen:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Phil Gram
United States Senate
Washington, D.C. 20510

Dear Senator Gramm:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Texas together with the State's comments on this
report.

sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Bill Clements
Governor of Texas
Austin, Texas 78711

Dear Governor Clements:

The Department of Energy is required by Section 117(C) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation ad cooperation negotiations with
the State of Texas together with the State's comments on this
report.

Sincerely,

Ben C. usche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

DEC 2 3 16

Honorable Mark White
Governor of Texas
Austin, Texas 78711

Dear Governor White:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must also include the reasons why such
agreements have not been concluded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

Enclosed is a copy of the report which I will be transmitting
to Congress. In accordance with the Act, which requires that the
Department should transmit this report to Congress no later than
30 days after the end of the six-month period following notifica-
tion of a site, we will be submitting this report to Congress
shortly. We would therefore appreciate receiving your comments
as soon as possible.

We look forward to working with the State of Texas on
consultation and cooperation negotiations.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosure
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Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization.

On May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. On
July 25, 1986, Mr. Jefferson 0. Neff, manager of the Salt Reposi-
tory Project Office, wrote to Mr. Steve Frishman, director of the
Texas Nuclear Waste Programs Office, to invite the State to
initiate the process of developing a Consultation and Cooperation
Agreement with a meeting of representatives of all States, within
which recommended sites are located, and all three affected Indian
Tribes. Mr. Frishman rplied in a telephone conversation with
DOE Headquarters staff on August 19, 1986, that a joint meeting
between the Department and State and Tribal nuclear waste offices
would not be appropriate at this time, although such a meeting
might be worthwhile in the future.

In response to this interest in individual negotiations, on
November 20, 1986, a letter was sent to Governor Mark White of
Texas to renew the Department's offer to negotiate a Consultation
and Cooperation Agreement, this time directly between DOE and the
State of Texas. Although a response from Governor White has not
yet been received, the Department is looking forward to working
with the State of Texas to pursue negotiations on a Consultation
and Cooperation Agreement.

Pursuant to the Act, enclosed are the comments of Governor White
on this report. Also enclosed is a copy of the July 25, 1986,
letter to Mr. Frishman and a copy of the November 20, 1986,
letter to Governor White.

Enclosures



Department of Energy
Chicago Operations Office
Salt Repository Project Office
505 King Avenue
Columbus, Ohio 432012693
Commercial (614) 424-5916
F.T.S. 976-591

July 25, 1986

Mr. Steve Frishman
Nuclear Waste Program Office
Office of the Governor
General Counsel Division
P.O. Box 2428
Austin, TX 787l1

Dear Mr. Frishman:

On ay 28, 1986, the Department of Energy's recommendation of three sites in
Nevada, Texas, and Washington was approved for detailed site characterization
for a deep-minded geologic repository for high-level waste and spent nuclear
fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act of 1982, the
Department desires to begin the process that would eventually lead to a signed
Consultation and Cooperation (C) agreement.

As a starting point, the Department would like to meet with representatives
from the three States and three affected Indian Tribes to discuss C&C
activities to date, review the scope and parameters of C&C agreements, and
talk about provisions that might be in common n all such agreements.

We will be contacting you in the near future to arrange for a time and place
that would be acceptable to each of the States and Indian Tribes. Should you
desire to discuss this atter with me, please do not hesitate to give me a
call.

Sincerely,

J.0. Neff
Project Manager
Salt Repository Project Office

SRPO:LKM:max:1I84SS



Department of Energy
Washington, DC 20585

NOV 2 0 1986

Honorable Mark White
Governor of Texas
Austin, Texas 78711

Dear Governor White:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
mined geologic repository for high-level radioactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiations
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

On July 25, 1986, Mr. Jeff Neff, project manager of the Salt
Repository Project Office at DOE's Chicago Operations Office,
wrote to Mr. Steve Frishman of your staff recommending that we
initiate the process of developing consultation and cooperation
agreements with a meeting of representatives of all States,
within which recommended sites are located, and of all three
affected Indian Tribes. Similar letters were sent by our project
offices to the other two States and to the three affected Indian
Tribes.

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to initiate negotia-
tions for a consultation and cooperation agreement, this time
between DOE and the State of Texas.

To facilitate the commencement of negotiations, the Office of
Civilian Radioactive Waste Management has designated a team to
negotiate with your State. This team will be led by Mr. Neff,
who will be contacting your office shortly to discuss appropriate
arrangements.
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We look forward to the participation of the State of Texas in this
important statutory process.

Sincerely

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management



MARK WHITE
GOVERNOR

OFFICE OF THE GOVERNOR
STATE CAPITOL

AUSTIN, TEXAS 78711

January 16, 1987

Mr. Ben C. Rusche, Director
Office of Civilian Radioactive Waste Management
United States Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Rusche:

I have your letter of December 23, 1986, in which you transmit to
Governor Mark White, in accordance with Section 117(c) of the Nuclear Waste
Policy Act, your report to Congress concerning negotiations with the State of
Texas regarding a Consultation and Cooperation Agreement. Governor White has
asked that I review your report and respond with comments, as provided in the
NWPA.

Enclosed you will find our review of your December, 1986, report to be
forwarded to Congress.

Sincerely,

Steve Frishman, Director
Nuclear Waste Programs Office

SF:dp
enclosure



State of Texas Comments

Regarding
U. S. Department of Energy

December, 1986

Report to Congress Concerning Negotiations

with the State of Texas
as Required by

Section 117(c)
Nuclear Waste Policy Act of 1982

Mark White, Governor
January 1987

COMMENT 1

The U. S. DOE report does not state the reasons why such agreement has
not been comleted", as required by Section 117c of the Nuclear Waste

Policy Act of 1982.

The DOE, during the six month period May 28, 1986 - November 27, 1986,
did not pursue the substantive written agreement process in a manner that
could reasonably result in completion of an agreement within the stated
period. Texas did not submit a written request to the Secretary to begin
negotiations seeking an agreement prior to, nor during the 60 days following
the (May 28, 1986) date on which the President approved the Deaf Smith
County, Texas, site for site characterization. This option is available to
Texas, according to the Act, therefore, it was the Secretary's duty to ini-
tiate the process during the period of time set out in the Act. The manner
in which the Secretary performed this duty, and the responses of Texas will
be discussed in comments below. Had the Secretary been more rigorous in the
pursuit of his duty to initiate substantive negotiations, other circumstances
of the DOE program progress suggest that completion of a written agreement
probably could not have been accomplished during the six month period.
First, the May 28, 1986, announcement of the President's candidate sites
decision, with literally only a few moments prior notice, and the simultan-
eous issuance of final Environmental Assessments for nomination of sites,
left Texas with little to no specific knowledge of DOE's site characteriza-
tion plans at the time of the candidate site decision. In addition, the land
within the Deaf Smith County site is entirely private farmland, and remains
as such as this time, without our having knowledge of DOE's specific plans
for acquisition during the site characterization process. These two factors
put Texas in a position in which it would be undesirable, and impossible to
complete a written agreement, as a result of DOE not having made available
sufficient information regarding its program plans for us to fully scope the
necessary contents of such an agreement.
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COMMENT 2

The U. S. DOE report does not fully state the Texas response to the
referenced July 26, 1986 letter.

The report states: "Mr. Frishman replied in a telephone conversation
with DOE Headquarters staff on August 19, 1986, that a joint meeting between
the Department and State and Tribal nuclear waste offices would not be app-
propriate at this time, although such a meeting might be worthwhile in the
future."

The response from Mr. Frishman further stated that the NWPA speaks to a
'separate binding agreement" [Section 117(c)], and that prior to any discus-
sion of scope and parameters of C&C agreements, and talk about provisions
that might be in common in all such agreements" (letter of July 25, 1986,
Neff to Frishman), the State of Texas and DOE must address issues of particu-
lar interest and significance to the unique situation of the Deaf Smith
County site in Texas.

The DOE report correctly reflects that there was no further communica-
tion of substance on the matter of a written agreement with the State of
Texas until the referenced November 20, 1986, letter from Ben Rusche to
Governor Mark White, dated just eight days before the close of the statutory
six month period.

COMMENT 3

The State of Texas provided timely response to the referenced November
20, 1986 letter.

Upon receipt of the November 20, 1986, letter from Ben Rusche, a
December 5, 1986, response was mailed to Mr. Rusche. A copy of that letter
is attached to these comments. In that response, the DOE Office of Civilian
Radioactive Waste Management designation of a team to initiate negotiations
with Texas, led by Mr. Jeff Neff, was acknowledged. We have not been
contacted by Mr. Neff on this matter, since his designation as lead
negotiator.

COMMENT 4

The DOE's view of the scope of a written a agreement, pursuant to Section
117c of the NWPA I nduely restrictive.

The referenced November 20, 1986, letter states, at the end of the
second paragraph: The provisions of such an agreement are defined by the
Act." This interpretation of the scope of a written agreement is not
supported by the Act, in that the Act [Section 17(c)], when the key language
is sufficiently distilled, describes a written agreement as "setting forth
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(but not lmited to) (emphasis added) the procedures under which the require-
ments ... , and the provisions of such written agreement, shall be carried
out." It is our position that the Act does not, nor did the Congress intend
for it to define the scope and elements of a written agreement. The Act
does contain a recognition of the minimum scope of activities for which
procedures should be developed, but in no way does it state or imply any
limitation other than the necessity that the provisions not be unlawful.

This is a matter of considerable concern to the State of Texas in view
of the fact that the Deaf Smith County site is located on private land which
includes and is surrounded by thousands of acres of prime farmland that is
continually involved in intensive crop, livestock, and seed production.
Agriculture is the mainstay of the economy of Deaf Smith County, which con-
sistently ranks first in Texas in cash receipts for crops and livestock, with
annual receipts exceeding $500 million. Any written agreement with the State
of Texas must take into account this, and other unique aspects of the site
area. A preconceived notion, by DOE, of the scope of such an agreement is
not only unacceptable to Texas, but is contrary to the letter and intent of
the NWPA.

COMMENT 5

The DOE did not provide adequate time for the State of Texas to review
and comment on its report and submit the report to Congress within the 30 day
statutory period.

The NWPA requires that the Secretary's report to Congress within the 30
days following the initial six month period after candidate site designation,
if a written agreement of not completed. The Act further requires that the
Secretary's report be submitted to the Governor of the affected state for his
review and comments, which comments are to be attached to the Secretary's
report.

The DOE report was transmitted by letter from Ben Rusche to Governor
Mark White dated December 23, 1986, just five days before the close of the 30
day statutory period. The December 23, 1986, letter seeking our early
response is attached to these comments. Clearly, it was not possible for the
State of Texas to review and transmit comments on the Secretary's report in a
manner that would have permitted the Secretary to submit his report to
Congress within the statutory period.

enclosures



MARK WHITE
GOVERNOR

OFFICE OF THE GOVERNOR
STATE CAITOL

AUSTIN, TEXAS 78711

December 5, 1986

Mr. en C. Rusche, Director
Office of Civilian Radioactive Waste
United States Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Management

Dear Mr. Rusche:

We have received your letter of November 20, 1986, in which you inform
Governor White that Mr. Jeff Neff, manager of the DOE Salt Repository Project
Office, will serve as the leader of the DOE negotiating team to begin the
process of seeking to develop a consultation and cooperation agreement with
the State of Texas, pursuant to Section 117(c) of the Nuclear Waste Policy
Act of 1982.

Governor White has asked that I acknowledge your letter and the -
information that Mr. Neff will be contacting us to discuss appropriate
arrangements. Mr. Neff may contact me at the Nuclear Waste Programs Office
at his convenience.

Thank you for informing us of your having initiated the CC agreement
process by naming the DOE's team leader for negotiations.

Sincerely,

Steve Frishman, Director
Nuclear Waste Programs Office

SF: dp



Department of Energy
Washington, DC 20585

DEC 2 3 1986

Honorable Mark White
Governor of Texas
Austin, Texas 78711

Dear Governor White:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must also include the reasons why such
agreements have not been concluded... The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

Enclosed is a copy of the report which I will be transmitting
to Congress. In accordance with the Act, which requires that the
Department should transmit this report to Congress no later than
30 days after the end of the six-month period following notifica-
tion of a site, we will be submitting this report to Congress
shortly. We would therefore appreciate receiving your comments
as soon as possible.

We look forward to working with the State of Texas on
consultation and cooperation negotiations.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosure



Department of Energy
Washington, DC 205

MAY 2 6 1987

Honorable Chic Hecht
United States Senate
Washington, D.C. 20510

Dear Senator Hecht :

The Department of Energy is required by Section 17(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Nevada together with the State's comments on this
report.

sincerely,

Ben C. usche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 C

Honorable Harry Reid
United States Senate
Washington, D.C. 20510

Dear Senator Reid:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Departmentis report to Congress on
the status of consultation and cooperation negotiations with
the State of Nevada together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebraing the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 1987

Honorable James . Bilbray
House of Representatives
Washington, D.C. 20515

Dear Mr. Bilbray:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Nevada together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebraring the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Barbara F. Vucanovich
House of Representatives
Washington, D.C. 20515

Dear Ms. Vucanovich:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation and cooperation negotiations with
the State of Nevada together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Richard H. Bryan
Governor of Nevada
Carson City, Nevada 89710

Dear Governor Bryan:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed is a copy of the Department's report to Congress on
the status of consultation ad cooperation negotiations with
the State of Nevada together with the State's comments on this
report.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

DEC 2 3 1986

Honorable Richard W. Bryan
Governor of Nevada
Carson City, Nevada 89710

Dear Governor Bryan:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must also include the reasons why such
agreements have not been concluded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

Enclosed is a copy of the report which I will be transmitting
to Congress. In accordance with the Act, which requires that
the Department should transmit this report to Congress no later
than 30 days after the end of the six-month period following
notification of a site, we will be submitting this report to
Congress shortly. We would therefore appreciate receiving your
comments as soon as possible.

We look forward to working with the State of Nevada on
consultation and cooperation negotiations.

Sincerely,

Director
Office of Civilian Radioactive
Waste Management

Enclosure



Report to Congress Concerning Negotiations

with the State of Nevada

as Required by

Section 117(c) of the

Nuclear Waste Policy Act of 1982

U.S. Department of Energy

December 1986



Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization.

On May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. On
July 25, 1986, Mr. Donald Vieth, director of the Waste Management
Project Office at DOE's Nevada Operations Office, wrote to
Mr. Robert Loux, executive director of the Nevada Nuclear Waste
Project Office, to invite the State to initiate the process of
developing a Consultation and Cooperation Agreement with a
meeting of representatives of all States, within which recom-
mended ites are located, and all three affected Indian Tribes.
Mr. Loux replied in a telephone conversation with DOE
Headquarters staff on August 19, 1986, that he did not see the
need for a joint meeting at this time. In a letter dated
August 27, 1986, to Mr. Vieth, Mr. Loux reiterated this, and also
indicated that the State of Nevada would likely be in a position
to initiate direct negotiations with the Department in the near
future.

In response to this interest in individual negotiations, on
November 19, 1986, a letter was sent to Governor Richard Bryan of
Nevada to renew the Department's offer to negotiate a Consulta-
tion and Cooperation Agreement, this time directly between DOE
and the State of Nevada. On December 16, 1986 Governor Bryan
replied, charging that the implementation of the Nuclear Waste
Policy Act by the Department of Energy has made it "impossible
for the State of Nevada to have any confidence or trust in any
negotiations with the Department of Energy regarding the
implementation of the balance of the program..." In spite of
Governor Bryan's misgivings, the Department is looking forward to
working with the State of Nevada in whatever way possible to
pursue negotiations on a Consultation and Cooperation Agreement.

Pursuant to the Act, enclosed are the comments of Governor Bryan
on this report. Also enclosed is a copy of the July 25, 1986,
letter to Mr. Loux and a copy of the November 19, 1986, letter to
Governor Bryan.

Enclosures



Department of Energy
Nevada Operations Office

P. 0. Box 14100
Las Vegas, NV 89114-4100

Robert R. Loux, Jr., Executive Director
Nuclear Waste Project Office
State of Nevada
Evergreen Center
Suite 252
1802 North Carson Street
Carson City, NV 89701

JUL 25 1986

Dear Mr. Loux:

On May 28, 1986, the Department of Energy's (DOE) recomendation of three
sites in Nevada, Texas, and Washington was approved for detailed site
characterization for a deep-mined geologic repository for high-level waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act (NWPA) of
1982, the Department desires to begin the process that would eventually lead
to a signed Consultation and Cooperation (C&C) Agreement.

As a starting point, the Department would like to meet with representatives
from the three States and three affected Indian Tribes to discuss CC
activities to date, review the scope and parameters of C&C Agreements, and
talk about provisions that might be in common in all such agreements.

We will be contacting you in the near future to arrange for a time and place,
that would be acceptable to each of the States and Indian Tribes. Should you,
desire to discuss this matter with me, please do not hesitate to give me a
call.

Sincerely,

Donald L; Vieth, Director
Waste Management Project OfficeWMO:DLV-1778



Department of Energy
Washington, DC 20585

Honorable Richard W. Bryan
Governor of Nevada
Carson City, Nevada 89710

Dear Governor Bryan:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
mined geologic repository for high-level radioactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiations
leading toward consummation o a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

On July:25, 1986, Mr. Donald L. Vieth, director of the Waste
Management Project Office at DOE's Nevada Operations Office,
wrote to Mr. Robert Loux of your staff recommending that we
initiate the process of developing consultation and cooperation
agreements with a meeting of representatives of all States,
within which recommended sites are located, and of all three
affected Indian Tribes. Similar letters were sent by our project
offices to the other two States and to the three affected Indian
Tribes.

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to initiate negotia-
tions for a consultation and cooperation agreement, this time
between DOE and the State of Nevada.

To facilitate the commencement of negotiations, the Office of
Civilian Radioactive Waste Management has designated a team to
negotiate with your State. This team will be led by
Mr. Don Schueler, the deputy manager of the Nevada Operations
Office. Mr. chueler will be contacting your office shortly to
discuss appropriate arrangements.
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We look forward to the participation of the State of Nevada in this

important statutory process.

Sincerely,

Office of Civilian Radioactive
Waste Management



THE STATE OF NEVADA

EXECUTIVE CHAMBER
Carson City, Nevada 89710

TELEPHONE

January 19, 1987

The Honorable John S. errington
Secretary of Energy
U.S. Department of Energy
Forrestal Building
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Secretary:

I have reviewed Mr. Rusche's proposed report to
Congress which is required by Section 117(c) of the Nuclear Waste
Policy Act, 42 U.S.C. 10137(c). It is misleading and incomplete
ly describes the reasons why I believe that 'it is now impossible
for the State of Nevada to have confidence or trust in any
negotiations with the Department of Energy regarding the
implementation' of the federal government's nuclear waste pro-
gram. Section 117(c) specifically requires that the Secretary
report the reasons why a consultation and cooperation) agree-
ment has not been completed.

Those reasons are generally stated in my letter of
December 6, 1986 to you, which is attached (Attachment 1). Those
reasons include the department's repeated unwillingness to
consult with the state or to give the state opportunities to
participate substantively in departmental decision-making. The
most glaring example of this is, of course, the department's
refusal to provide for state participation in or knowledge of the
site selection methodology and development of the Environmental
Assessments. Those documents are now subject to litigation in
the Ninth Circuit Court of Appeals (Nevada .Herrington, No.
86-7307 and consolidated cases).

000155



Honorable John S. Herrington
January 19, 1987
Page Two

I have prepared and submit herewith a statement of
position regarding the various shortcomings of U.S. DOE's man-
agement of the repository program (Attachment 2). These comments
are essential to a full understanding of my letter of December 6,
1986, and to Neveda's reason for declining, at this time, to
enter into negotiations for a consultation and cooperation
agreement with the department. Please include this letter and
attachments in your report as required by Section 117(c).

Sincerely,

Governor

RHB/dkl

Enclosures



THE STATE OF NEVADA

EXECUTIVE CHAMBER
Carson City. Nevada 89710

ATTACHMENT

December 16, 1986

The Honorable John S. Herrington
The Secretary of Energy
U.S. Department of Energy
Washington, D.C. 20585

Dear Mr. Secretary:

I have reviewed Mr. Rusche's November 19, 1986 letter
seeking to enter into a binding written agreement with the State
of Nevada pursuant to Section 117(c) of the Nuclear Waste Policy
Act, 42 U.S.C. 10137(c). His letter proposes commencement of
negotiations with a team of Department of Energy personnel
headed by Mr. Don Schueler, Deputy Manager of the Nevada Oper-
ations Office.

I believe that the concept of the development of a
written agreement between an affected State such as Nevada, and
the Department of Energy, as originally envisioned by Congress,
has considerable merit and Congress should be commended for their
foresight in this regard. However, I do not believe that Con-
gress or any of the affected states envisioned that the Depart-
ment of Energy would have acted irresponsibly and illegally in
implementing the Act s has now become so apparent.

As you know, I, along with the Attorney General and the
entire congressional delegation have filed actions challenging
the legality of nearly every major decision that the Department
has made n this program. These challenges are supported by a
broad spectrum of the citizens of evada. These actions
challenge the validity, as well as the legality, of this program,



Honorable John S. Herrington
December 16, 1986
Page Two

and to the extent that they are successful, major program de-
cisions regarding site selection that you have made way be
declared null and void and the entire siting process restarted.
This may include the development of new siting guidelines,
rescreening for potentially acceptable sites, the development of
new environmental assessments, and restarting the second repos-
itory program.

Given the way in which the department has implemented
the Act, it s now impossible for the State of evada to have
confidence or trust in any negotiations with the Department of
Energy regarding the implementation of the balance of the program
until the uncertainties surrounding the aforementioned concerns
are resolved by the courts, Congress or by the Department.

To the extent that our concerns regarding the legality
of the siting guidelines, the site selection process, the en-
vironmental assessments and the timing of the preliminary deter-
mination of suitability required by Section 14(f) of the Act and
the second repository program are negotiable, then perhaps
discussion regarding a possible written agreement may be appro-
priate, and I'd appreciate your consideration of those matters.

Additionally, the manner in which the Department of
Energy has treated the State of Nevada in attempting to consult
and cooperate, as required by the Act, has compounded this
situation. The Department has conducted its grants application
process in an arbitrary fashion. As you know, Nevada has been
forced to seek review by the courts of the way in which the
Department has used the grants process to limit the State's
participation in the program, and it appears that, even though
the court ruled in our favor, we now may be forced back to court
over our current grant application.

This lack of cooperation also diminishes our confidence
that the Department would honor the terms of a written agreement
any more than t has lived up to the statutory requirements of
the Act. Should the Department be sincerely interested in
consulting and cooperating with the State of Nevada, it can
demonstrate that commitment by fulfilling our grant request
without the continuing difficulties which has been present in
nearly every one of our past, as well as our current, grant
requests.



The Honorable John S. Herrington
December 16, 1986
Page Three

I'd appreciate your consideration 
of these concerns,

and I would be happy to provide any 
further information you may

require. Robert Loux, Director of State Nuclear 
Waste Project

office will be available to discuss 
our concerns with Mr. usche

or Mr. Schueler at any mutually convenient 
time.

Sincerely

Governor

RHB/dkl

cc: Mr. Ben Rusche
Mr. Don Schueler
Mr. Grant Sawyer



ATTACHMENT 2

NEVADA'S STATEMENT OF POSITION

RE: SHORTCOMINGS IN THE REPOSITORY PROGRAM

PREDETERMINED SELECTION OF SITES

The selection of Yucca Mountain in the State of Nevada (as

well as Hanford in the State of Washington)# by the Department of

Energy (DOE) for site characterization was actually made long

prior to the passage of the Nuclear Waste Policy Act (NWPA). The

Department's actions since passage of the NWPA have merely served

to confirm that predetermined selection. The site selection

process that the Act requires, which was designed by Congress to

insure objectivity and adherence to some technical criteria, has

been manipulated to insure that its predetermined choices would be

maintained. Nevada has enunciated this concern to the Department

on several occasions, most notably in Nevada's comments on the

Draft Environmental Assessment for Yucca Mountain. (Attachment 2-

A). The Department has not responded to these comments in any

meaningful manner.

The Department, in its Environmental Assessments (EA) as

well as in public testimony before the Congress and other bodies

both before and subsequent to the issuance of the EAs, cites

diversity of rock type as its primary justification for the

selection of Yucca Mountain. That justification is, in the case



of Yucca Mountain, entirely pretextual. Otherwise, why was

granite not among the suite from which the sites for

characterization was chosen?

THE SITING GUIDELINES ARE FATALLY FLAWED

The Department's site selection guidelines the fundamental

vehicle which Congress intended to insure the objectivity and

sound technical basis for site selection in the entire program,

are hopelessly flawed, and violate the fundamental standard

adopted by Congress in the Act. They are incapable of objective

application, but were rather designed to insure that none of the

current sites would be disqualified early, thus maintaining the

Department's predetermination in the selection of sites for

characterization.

In adopting the guidelines the Department ignored relevant

input from the states, tribes, and other interested parties. The

guidelines themselves wholly ignore important areas, such as

national transportation impacts, in the selection of the

repositories. Nevada's concerns on this subject went unheard by

the Department. They are summarized in Attachment 2-A. This

problem is the subject of litigation in EPI v. Herrington, Ninth

Circuit Cause No. 85-7854 and Consolidated Cases.
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THERE AS BEEN NO MEANINGFUL CONSULTATION AND COOPERATION WITH THE

STATES

Despite Congress' intent, the repository program currently

being implemented by the Department has many of the

characteristics that foreshadowed problems from past efforts. The

program is driven by a schedule that is itself propelled by a

fixed and, some would argue, unrealistic target date. The

framework by which siting and suitability decisions will be made,

the siting guidelines, is overly general, lacking in specificity

and capable only of subjective application.

There has been a breakdown in the institutional system of

checks and balances that Congress so carefully wrought in the Act,

and the cause of this failure stems directly from DOE's inability

or unwillingness to understand the fundamental nature of the

state/federal relationship established by the Act. Nevada has

even repeatedly used the information-demand process contemplated

by Section 117(a) of the Act with very poor results. The

Department has chosen to pursue a project-oriented role with zeal.

However, at the same time, it has attempted, at nearly every turn,

to limit state involvement in order to thwart states' efforts to

carry out their role under the Act. The Department refuses to

recognize the oversight role of the states, which Congress found

so essential, including technical oversight, and refuses to

cooperate with, and adequately fund, that role. The Department

3



spoon-feeds information of its choosing to the states and tribes

and has consistently attempted to keep them at arms length. DOE

has prohibited the states from attending meetings, from reviewing

documents and from any involvement in the decision-making

process.

Unless balance is restored to this critical relationship the

federal government will never be able to develop the level of

public confidence essential to success in this controversial

undertaking.

THE ENVIRONMENTAL ASSESSMENTS ARE INADEQUATE

The environmental assessments themselves, upon which the

Department's nomination and recommendation of sites for

characterization are based, are themselves totally inadequate

under the Act. In the case of Yucca Mountain the EA is based on

incomplete, inaccurate, and sometimes manipulated data.

Significant State input to and comments upon the A have been

totally ignored. (Attachment 2-A). The ranking methodology

applied by the Department in selecting sites for characterization

is itself flawed, and has been clearly manipulated in order,

again, to justify the Department's predetermined selection of

sites. This was confirmed by the Subcommittee on Energy

Conservation and Power, of the Committee on Energy and Commerce

investigation reported on October 20, 1986. (Attachment 2-B).

4



One document uncovered by that investigation howed that Yucca

Mountain had 994 expected fatalities in the post-closure period

whereas Davis Canyon, Utah had 32 and Deaf Smith, Texas 47. Yet

Yucca Mountain was rated first in the Department's preference.

(See Attachment 2-C).

DISCONTINUANCE OF SECOND REPOSITORY PROGRAM

In abandoning the second repository program, the Secretary of

Energy has violated not only the clear letter of the NWPA, but its

essential spirit as well. Fundamental to the passage of the Act

was the concept of regional equity. In its abandonment of the

second repository program, the Secretary has also abandoned this

concept altogether.

At various congressional hearings Department officials have

cited the lack of need for a second repository as the primary

rationale for this unilateral decision, which even the

Department's General Counsel now concedes to be illegal. The

Department's own internal documents show clearly, however, that

the decision to abandon the second repository search was based

primarily, if not exclusively, on political considerations.

PREMATURE DETERMINATIONS OF SITE SUITABILITY

5



Together with the announcement of the selection of sites for

characterization, on ay 28, 1986, the Secretary also made a

preliminary determination that each of the sites chosen was

suitable for development as a repository. This further fuels

Nevada's concerns that the Department is attempting to rig the

selection process.

Congress intended, in Section 114(f) of the NWPA, to insure

that, at the end of the site characterization, DOE would have

three bona fide alternate sites.from which to select one for

development as a repository. Thus the requirement for the

Secretary to certify that three sites were suitable for

development as a repository after having been characterized (i.e.

studied in detail and at the repository depth). Congress was

concerned that, without such conditions, the Department might

select a preferred site for characterization, along with two less

suitable sites, in order that its preferred site would e the only

site available after characterization. In order to reduce the

likelihood that DOE would be able to choose a repository based on

political and other non-technical criteria, Congress clearly

intended to provide for three real alternatives from which to

choose after testing and evaluation had been completed. A

determination of suitability made prior to even the commencement

of characterization simply serves to further convince the states

that the entire process of selecting a repository is being skewed

by the Department.

6



FUNDING STATE PARTICIPATION

In FY 1984, the Department denied Nevada's request for

funding to engage in independent technical monitoring and analysis

of the Yucca Mountain site. Nevada challenged DOE in the Ninth

Circuit Court of Appeals. The court determined that the State was

entitled to funding because of the independent oversight role

that Congress envisioned fr the states. Nevada v. Herrington,

775 F. 2d 529, 536 (1985). (Attachment 2-D). Notwithstanding the

court's order, DOE procrastinated funding the requested activities

until after its May 28, 1986, announcement that Yucca Mountain

would be characterized.

Even now the Department has refused to evaluate and fund

Nevada's requests. Nevada's 1987 calendar year grant application

was submitted in early October 1986. As of January 14, 1987, the

Department had not evaluated the application sufficiently to

advise Nevada what additional information may be required. Nevada

now faces the likely possibility that the intended technical work

will be compromised. The only conclusion is that DOE does not

want anyone looking over its shoulder. Two relevant letters.

dated December 19 and December 29, 1986, are attached and describe

the current situation. (Attachments 2-E and 2-F).

ENVIRONMENTAL MONITORING
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The Nuclear Waste Policy Act requires that the potential

environmental impacts of site characterization be identified in a

site characterization plan, and minimized throughout site

characterization (Section 113(a)), and that the Department prepare

an Environmental Impact Statement (EIS) after site

characterization (Section 114(f)). The Department proposes to

conduct all of its environmental analysis of activity at Yucca

Mountain without first doing any site specific environmental study

to establish the baseline from which impacts might be measured.

This approach is unscientific and a probable legal defect in any

subsequent ES. The establishment of an environmental baseline

before characterization begins and the site is disrupted would not

slow down commencement of actual site characterization if it were

started now. If the Department persists in its refusal to

establish the current environmental conditions at Yucca Mountain,

Nevada will seek funding to perform this same work.

CORRECTIONS NEEDED

The entire repository siting program is threatened with

collapse. In order to avoid that outcome a restructuring of the

entire program, consistent with the Act, is essential.

The Department should rescind its nominations and

recommendations of sites for characterization, and the

8



environmental assessments upon which they are based. Its siting

guidelines should be withdrawn. New siting guidelines, based on

sound technical criteria and capable of objective application,

should be drafted by a body entirely independent of the Department

of Energy. All interested parties, including the federal

government, the states, affected Indian tribes, the nuclear

industry, and environmental organizations, should be involved in

drafting those new guidelines.

The new guidelines should then be applied, in a restarted

nation-wide search, to all geologic media, including granite, to

find a suite of sites for formal characterization which will

provide the technical confidence that real alternatives will be

available from which to select a site for the nation's first

repository.

Anything less than a new start, with objective, workable

guidelines based on sound technical criteria, will not be enough.

To continue along the path which DOE insists upon traveling is to

doom the entire process to failure. Unless we move to address the

problems inherent in this entire process now, the country will

have no solution to the problem of the disposal and isolation of

nuclear waste, even by the turn of this century.
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Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Al Swift
House of Representatives
Washington, D.C. 20515

Dear Mr. Swift:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the US. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Don Bonker
House of Representatives
Washington, D.C. 20515

Dear Mr. Bonkers

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Drector
Office of Civilian Radioactive
Waste anagement

Enclosures

Celbrating the U.S. Constitution Biceniennial 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Thomas S. Foley
House of Representatives
Washington, D.C. 20515

Dear Mr. Foley:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Norman D. Dicks
House of Representatives
Washington, D.C. 20515

Dear Mr. Dicks:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Mike Lowry
House of Representatives
Washington, D.C. 20515

Dear r. Lowry:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 1987

Honorable Rod Chandler
House of Representatives
Washington, D.C. 20515

Dear Mr. Chandler:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington DC 20585

MAY 2 6 1987

Honorable Brook Adams
United States Senate
Washington, D.C. 20510

Dear Senator Adams:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the ez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington DC 20585

MAY 2 6 1987

Honorable Daniel . Evans
United States Senate
Washington, D.C. 20510

Dear Senator Evans:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the tatus of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 1987

Mr. Allan V. Pinkham, Chairman
Nez Prce Tribal Executive Committee
Box 305, Main Street
Lapwai, Idaho 83540

Dear Mr. Pinkham:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the N Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington DC 20585

MAY 2 6 1987

Mr. Elwood Patawa, Chairman
Board of Trustees
Confederated Tribes of the
Umatilla Indian Reservation

P.O. Box 638
Pendleton, Oregon 97801

Dear Mr. Patawa:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Mr. Melvin R. Sampson,
Yakima Tribal Council
Yakima Indian Nation
P.O. Box 151
Toppenish, Washington

Chairman

98948

Dear Mr. Sampson:

The Department of Energy is required by Section 117 (c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington,DC 20585

MAY 26 1987

Honorable Booth Gardner
Governor of Washington
Olympia, Washington 98504

Dear Governor Gardner:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable ohn R. Miller
House of Representatives
Washington, D.C. 20515

Dear Mr. Miller:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such greements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washihgon, DC 20585

MAY 2 6 1987

Honorable Les AuCoin
House of Representatives
Washington, D.C. 20515

Dear Mr. AuCoin:

The Department of Energy is required by ection 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the ez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Robert . Smith
House of Representatives
Washington, D.C. 20515

Dear Mr. Smith:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 2 6 1987

Honorable Ron Wyden
House of Representatives
Washington, D.C. 20515

Dear Mr. Wyden:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the ez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentnnial - 1787-1987



Department of Energy
Washington. DC 20585

MAY 2 6 1987

Honorable Peter A. DeFazio
House of Representatives
Washington, D.C. 20515

Dear Mr. DeFazio:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the state of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 17871987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Denny Smith
House of Representatives
Washington, D.C. 20515

Dear Mr. Smith:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington DC 20585

MAY 2 6 1987

Honorable Bob Packwood
United States Senate
Washington, D.C. 20510

Dear Senator Packwood:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

MAY 26 1987

Honorable Neil Goldschmidt
Governor of Oregon
Salem, Oregon 97310

Dear Governor Goldschmidt:

The Department of Energy is required by Section 117(c) of the
Nuclear Waste Policy Act of 1982 to submit to Congress a report
on the status of negotiations leading to Consultation and
Cooperation Agreements, if such Agreements are not completed
within six months after notification that sites have been
approved for site characterization for a nuclear waste
repository.

Enclosed are copies of the Department's reports to Congress on
the status of consultation and cooperation negotiations with
the State of Washington, the Confederated Tribes of the Umatilla
Indian Reservation, the Nez Perce Indian Tribe, and the Yakima
Indian Nation together with their comments on those reports.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

Celebrating the U.S. Constitution Bicentennial - 1787-1987



Department of Energy
Washington, DC 20585

DEC

Honorable Booth Gardner
Governor of Washington
Olympia, Washington 98504

Dear Governor Gardner:

Section 117(c) of the Nuclear Waste Policy Act of 1962 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the sites have
been approved for site characterization for a nuclear waste
repository. The report must include the reasons why such
agreements have not been concluded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

On September 26, 1984, the Department of Energy transmitted a
report to Congress describing the consultation and cooperation
negotiations which had been initiated by the State of Washington
on July 27, 1983, along with the State's comments on the
report.

The enclosed report to Congress provides an update on the
status of consultation and cooperation negotiations between the
Department and the State of Washington since the last report
was submitted. I will be transmitting this report, as well as
reports for the other States and affected Indian Tribes, to
Congress shortly. We would therefore appreciate receiving your
comments as soon as possible.

Sincerely,

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosure



Report to Congress Concerning Negotiations

with the State of Washington

as Required by

Section 117(c) of the

Nuclear Waste Policy Act of 1982

U.S. Department of Energy

December 1986



Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department o Energy (DOE) to submit to Congress a
report on the status f negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization, or at the written request of the State or
affected Indian Tribe within any State notified as having a
potentially acceptable site under Section 116(a) of the Act,
whichever occurs first.

On July 27, 1983, the State of Washington initiated consultation
and cooperation negotiations with the Department. These negotia-
tions, which were suspended by the State of Washington pending
resolution of several issues, were described in the enclosed
report transmitted to Congress on September 26, 1984. This
report provides an update on the status of consultation and
cooperation negotiations since that report.

On May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. On
July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
Mr. Terry Husseman, program director, Washington Office of igh-
Level Nuclear Waste Management, to invite the State to renew the
process of developing a Consultation and Cooperation Agreement
with a meeting of representatives of all States, within which
recommended sites are located, and all three affected Indian
Tribes. Mr. Husseman replied in a telephone conversation with
DOE Headquarters staff on August 19, 1986, that the State did not
see the need for the consultation and cooperation process to be a
joint effort, and that the State of Washington wanted only direct
negotiations with DOE. The State of Washington requested an
informal meeting to discuss negotiation procedures in a letter
sent to Mr. Mike Lawrence, Richland Operations Office, on
August 25, 1986. Such a meeting was held between DOE and the
State on October 9, 1986.

In response to the State's interest in individual negotiations,
on November 19, 1986, a letter was sent to Governor Booth Gardner
of Washington to renew the Department's offer to negotiate a
Consultation and Cooperation Agreement, this time directly
between DOE and the State of Washington. On December 18, 1986,
the Governor and the Director of the Office of Civilian
Radioactive Waste Management met and among the topics discussed
were Consultation and Cooperation. The Governor indicated a
reluctance to participate in consultation and cooperation
negotiations unless certain conditions were met. He indicated
that he would make a more specific proposal shortly.



-2-

Pursuant to the Act, enclosed are the comments of Governor Gardner
on this report. In addition to the previous report to Congress,
the Department is enclosing copies of the July 25, 1986, letter
to r. usseman and the November 19, 1986, letter to
Governor Gardner.

Enclosures



THE SECRETARY OF ENERGY
Washington D.C.

September 26, 1984

Honorable George Bush
President of the Senate
Washington, D. C. 20510

Dear Mr. President:

Section 117(c) of the Nuclear aste Policy Act of 1982 (the At), directs the
Department of Energy (DOE) to ubmit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report ust also include the reasons w such
Agreements have not been completed. In accordance with the Act. I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 2, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to uch an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January , 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of

Washington Senate Energy and Utilities Comittee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL MODEL

Enclosures

FIGURE 12



Washington
State Senate

March 5 1984

Mr. Donald Paul odel
Secretary of Energy
Department of Energy
Washington, DC 20585

Dear r. odel:

This letter s
of the report
Waste Policy Act

in response to your request for review and commnent
to Congress required by section 117(c) of the Nuclear
of 1982.

I believe the report stresses past working relationships between
the state and the department at the expense of the current process
created pursuant to RCW 43.200. Specifically, references to the
state working group and the Governor's Task Force on High-Level Nuclear
Waste Management are not necessary since these two bodies are no
longer in existence.

It s important to note that t was not the state of Washington but
the Governor who requested that negotiations for a written agreement
begin on June 30. 1983. The Legislature dd not participate in the
request.

With
team
the
body

respect to the legislative designees to the state negotiating
It must be noted that the designees were not empowered to bind
legislature as a body. Only the full legislature acting as a
can bind itself.

As of February 21, 1894 there have been
negotiating sessions with the last session held

seven, not
on February

six, formal
9, 1984.

I appreciate the opportunity to submit these comments on
report required by the Nuclear Waste Policy Act.

Sincerely,

Al Williams. Chairman
Senate Energy and Utilities Committee

AW:d4-8

the written



Report to Congress Cocerning Negotiations

ith the State of Washington

as Required by

section 117(c)

of the

Nuclear Waste Policy Act of 1982

U.S. Department of Energy

September 26 1984



Section 117(c) of the Nuclear aste Policy Act of 1982 (the Act), directs theDepartment of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and affectedIndian tribes, if those Agreements are not completed within the time specifiedby the Act. This report must also include the reasons why such Agreements havenot been completed. Since a written Agreement with the State of Washington
was not completed within the time (no later than January 7, 1984) required bysection 112(f) of the Act, this report is being submitted.

Site characterization work on Hanford basalts near Richland, Washington hasbeen ongoing since 1976 as part of the National Waste Terminal Storage Program.
An informal process of consultation and cooperation with the State has beenunderway since 1979. A working group was established by the State and DOE in1979, consisting of representatives from the Governor's office and members ofthe legislature. The working group was continued by Governor Spellman in 1981when he designated r. David Stevens, Energy Advisor to the Governor;
Mr. Nicholas Lewis, Chairman, Energy Facilities Site Evaluation Council;Mr. Richard Watson, Acting Director of the State Energy Office; State SenatorHayner; and State Representative Hastings to be on the State Working Group.
On August 16, 1982, Governor Spellman issued an Executive Order which establishedthe State's High Level Nuclear Waste Management Task Force, consisting of sevenexecutive branch members and four members from the legislature. This Task
Force was instructed to serve as a liaison body between the State and DOE.

Pursuant to requirements of the Act and Substitute Washington State Senate
Bill No. 3273, which designated the State organizations to implement the
requirements of the Act, the State requested, by letter dated June 30, 1983,that negotiations commence for the purpose of entering into a Consultation
and Cooperation Agreement. By letter dated July 1, 1983, the Chairmen of theState Senate and House Energy and Utilities Committees named the legislative
designees to the State negotiating team. By letter dated July 21, 1983, the
Manager of DOE's Richland Operations Office designated the DOE negotiating
team. Negotiations were initiated on July 27, 1983. There have been a total
of twelve negotiating sessions to date, the latest being held on June 29,1984. The negotiating teams have been able to reach essential agreement onall but two articles of the draft Agreement.

The two primary Articles on which agreement has not been reached involve
issues dealing with: (1) liability; and (2) defense waste. With respect toliability, it s the policy position of the State that the United States
should be strictly and absolutely liable, without regard to fault, and withoutany dollar limitation, for any nuclear incident at a repository site, or anyIncident associated with transportation of waste to the repository. The modelused for the ndemnity provisions proposed by DOE to the State is the
Price-Anderson Act ndemnity (section 7O.d of the Atomic Energy Act of
1954, 42 U.S.C. section 2210(d)) included in the Supplemental Stipulated



A reement Resolving Certain State Offsite Concerns Over Waste Isolation
Pilot Plant. That Agreement was negotiated between DOE and the State of
New Mexico for the Waste Isolation Pilot Plant which is being constructed in
the State of New Mexico. DOE also advised the State that the Secretary of
Energy, by letter dated August 1, 1983, recommended to Congress that authority
to provide Price-Anderson coverage be extended beyond August 1987, that the
dollar limits be raised, and that the extraordinary nuclear occurrence
feature be enlarged to include commercial and defense waste facilities. DOE
has represented to the State that its authority to indemnify for a nuclear
incident involving a repository, including transportation, is circumscribed
by the Price-Anderson Act amendments to the Atomic Energy Act of 954
(42 U.S.C. section 2210(d), et. seq.). DOE has proposed to include in the
Agreement a provision to the effect that DOE will assist the State in presenting
the State's views with respect to liability to Congress without any obligation
that DOE would concur in any State recommendation for amendment of the
Price-Anderson Act or any other law.

With respect to defense waste, the State has requested that a provision be
included in the Agreement that would formally provide the State with an
opportunity to comment and make recommendations on the disposal of existing
defense waste at Hanford prior to the evaluation to be made under section 8
of the Act. DOE has advised the State that DOE will continue to discuss the
relationship between DOE's current activities at Hanford, which includes the
preparation of an Environmental Impact Statement on disposal of defense high
level and transuranic wastes, and the decisions to be made under section 8
of the Act.

In addition to the two unresolved issues, the Agreement could not be concluded
by January 7, 1984, as required by the Act, because of a request for State
legislative review of the Agreement. The State legislature formally convened
on January 9, 1984, and subsequently passed Engrossed Substitute House Bill
Ho. 1637, which was signed by Governor Spellman on March 8, 1984. The Bill
re-established a Nuclear Waste Board as the initial point of contact in the
State with DOE on high-level radioactive waste matters. The Bill also prescribes
the procedure for State review and approval of a Consultation and Cooperation
Agreement, including approval by the legislature. On July 20, 1984, the State
negotiating team presented the draft Agreement to the Nuclear Waste Board.
The draft Agreement is being reviewed by the Board members, who will submit
their recommendation to the State negotiating team in August 1984. DOE is ready
at the State's request to discuss further the two unresolved ssues, and any
concerns conveyed by the Board.



State of Washington

Office OF THE Governor

The Honorable Donald Hodel Secretary
U. S. Depart ment of Energy
Washington D.C. 20585

Dear Secretary Hodal:

Thank you for your letter of January 27 outlining your department's
proposed report to Congress on the status of the negotiations between
the state and the U.S. Department of Energy (DOE) on a proposed
Consultation and Cooperation Agreement. Since your letter was not
received in my office untl after the suggested date for review and

comment, I hope that you will nevertheless, be willng to transmit my
comments on the draft material.

I think basically the report accurately describes the background and
negotiation activities. I am aware of the hard work by members of both
negotiating teams and I am satisfied that substantial progress as been
made in many areas that the agreement proposes to cover.

I would, however, like to add a clarification to the language in the
last paragraph of the first page of your draft report vhere it indicates
that the negotiating teams have been able to reach essential agreement
on all but two articles of the proposed agreement." The two major items
that have yet to be fully resolved are further described by your report.
Those ssues, .e.. liability and existing defense wastes at Hanford,
must be adequately dealt ith prior to the conclusion of ay negotiations.

It should also be stated for the record that, while the negotiating team
for the state feels confident that we have made significant progress a
the development of an agreement, we still may well have additional items
for discussion and negotiation with te Department of Energy that have
been identified during the public review period, as well as issues
arising during current legislative review. It is the state negotiating
team position that all issues will have to be looked at in the context
of final negotiations.

Nevertheless I am pleased with the work accomplished to date, and
I continue to feel that having a satisfactory and binding agreement with
the Department of Energy will able the state to carry on a comprehensive
and independent review of DOE' repository siting efforts as called for
in the Federal legislation. It is of course, essential that the state
have a means of adequately judging the activities under the Nuclear
Waste Policy Act of 1982 which can have significent impact on our
enviroment and the health and safety of our citizens.



Th e Ho n orabl e
D o na l d Ho del

March 12. 1984

I am confident that upon completion of the legislative reiew process

ad after full consideration of other ssues raised since the distribution

of the draft agreement, we will be able to complete a docment fully

protecting state interests.

Thank you for the opportunity to review your draft report.

With best wishes



Department of Energy
Department Operations Office

P.O.Bos 530Richland Washington 352 86- BW1-19

JUL 25 1988

Mr. Terry Husseman, Program Director
Office of High-Level Nuclear
Waste Management

Washington State Department
of Ecology, MS P-ll

Olympia, WA 98504

Dear Mr. Husseman:

CONSULTATION AND COOPERATION AGREEMENT

On May 28, 1986, the Department of Energy's recommendation of three sites in
Nevada, Texas, and Washington was approved for detailed site characterization
for a deep-mined geologic repository for high-level waste and spent nuclear
fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act of 982, the
Department wishes to continue the process that would eventually lead to a
signed Consultation and Cooperation (C&C) Agreement.

As a starting point, the Department would like to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of C&C agreements, and talk about
provisions that might be in common in all such agreements.

We will be contacting you in the near future to arrange for a time and place
that would be acceptable to each of the States and Indian Tribes. Should you
desire to discuss this matter with me, please do not hesitate to give me a
call.

Sincerely,

0. L. Olson, Director
Basalt Waste Isolation Division



Department of Energy
Washington. DC 2585

NOV 19 1986

Honorable Booth Gardner
Governor of Washington
Olympia, Washington 9504

Dear Governor Gardner:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
mined geologic repository for high-level radioactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 ays following such approval
the Department was required to seek to enter into negotiations
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

On July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
Mr. Terry Husseman of your staff recommending that in the case of
the State of Washington we renew the process of developing con-
sultation and cooperation agreements with a meeting of repre-
sentatives of all States, within which recommended sites are
located, and of all three affected Indian Tribes. Similar
letters were sent by our project offices to the other two States
and to the three affected Indian Tribes.

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to begin negotia-
tions once again for a consultation and cooperation agreement,
this time between DOE and the State of Washington.

To facilitate the commencement of negotiations, the Office of
Civilian Radioactive Waste Management has designated a team to
negotiate with your State. This team will be led by
Mr. John Anttonen, an assistant manager of the Richland
Operations Office. Mr. Anttonen will be contacting your
office shortly to discuss appropriate arrangements.



We look forward to the participation of the State of Washington in

this important statutory process.

Sincerely,

Office of Civilian Radioactive
Waste Management

..



STATE OF WASHINGTON
OFFICE OF THE GOVERNOR

OLYMPIA
96504-0413

BOOTH GARDNER
GOVERNOR

January 27, 1987

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management
U.S. Department of Energy
1000 Independence Avenue
Washington, D.C. 20585

Dear Mr. Rusche:

Enclosed is the state of Washington report to Congress concerning consulta-
tion and cooperation negotiations with the U.S. Department of Energy. I
understand you will soon be transmitting this report to Congress along with
your report.

Please contact Curt Eschels or Terry Husseman if you have any questions
about this report.

Sincerely,

Enclosure

000261



STATE OF WASHINGTON

Report to Congress
Concerning Consultation and Cooperation Negotiations with the

U.S. Department of Energy

January 1987

The state of Washington report to Congress Concerning Consultation and Cooperation

Negotiations with the US. Department of Energy (USDOE) will review past actions, assess

the current situation, and summarize the reasons why agreements have not been

concluded.

PAST ACTIONS: From July 1983 until December 1984, the state of Washington and

USDOE made a good faith effort to negotiate. In spite of many long negotiating sessions,

the parties were unable to resolve many serious issues such as federal liability, defense

waste, water rights, foreign waste, transportation, work suspension, emergency response

planning and other Issues. The state became convinced that the C&C process was not

effective when two Section 117(b) Governor's letters obtained positive results in the areas

of defense waste and water rights, even though the subjects had been subjects of intense

negotiations for eighteen months.

From December 1984 until May 1986, the state of Washington and USDOE were heavily

involved int he Environmental Assessment process. Governor Gardner asked that USDOE

do a credible comparative analysis with input from states, tribes and independent experts.

The May 28 decision to include Hanford as one of the three sites selected for

characterization even though it ranked lowest of all sites under consideration, and the

illegal decision to indefinitely postpone the search for a second repository led litigation

and the overwhelming ratification of Referendum 40 which directs state officials to

continue challenges to the federal site selection process.

CURRENT SITUATION: The site selection process to date was a flawed, politically-based

program that has destroyed USDOE credibility. Past actions and continuing litigation

have created a situation where C&C negotiations at this time, are not a reasonable option.

WHY AGREEMENTS HAVE, NOT BEEN CONCLUDED: Agreements have not been

concluded because past negotiations were not effective and because the May 28th

decisions have destroyed USDOE's credibility. C&C negotiations cannot be successful

until credibility is restored. USDOE must take the lead in bring the program back on

track. Governor Gardner's conflict resolution process is a reasonable, attainable proposal

which could lead to a mid-course correction consistent with the Nuclear Waste Policy Act.



STATE OF WASHINGTON

Consultation and Cooperation (C&C) Chronology

July 1983: Negotiations began because construction of the exploratory shaft appeared

Imminent. From July 1983 to July 1984 there were twelve negotiating sessions with

USDOE and twenty-one state negotiating team meetings.

December 1983: An early draft document was prepared and forwarded to the Nuclear

Waste Board and the Legislature for review and comment. The Legislature passed

Concurrent Resolution 142 which directed the negotiating team to place more emphasis on

issues relating to foreign waste, work suspension, injunctive relief, federal liability, com-

mingling defense wastes, emergency response planning. The Legislature passed a bill

which provides specific procedures for negotiating, reviewing, approving and modifying

agreements.

July 1984: Another preliminary draft document was forwarded to the Nuclear Waste

Board. The Board considered using the document for public hearings, but many unre-

solved issues and the December 1984 release of draft Environmental Assessments put an

indefinite hold on further review.

March-1985: Governor Gardner wrote Section 117 30-day letters to Secretary Herrington

concerning defense waste and state water right laws and permit requirements for site

characterization activities. Although the C&C teams had been unable to resolve these

issues after nearly two years of negotiations, the Secretary's responses to Governor

Gardner documented significant changes to earlier USDOE negotiating positions.

May 1986: USDOE announced its decision to include Hanford as one of three sites

selected for characterization even though USDOE scientists and their consultants had

ranked Hanford lowest of all sites considered for pre-closure factors, for post-closure

factors, and composite overall ranking.

July 1986: Detloff von Winterfeldt, a nationally respected decision analyst who had been

a consultant to the National Academy of Sciences (AS) Board on Radioactive Waste

Management, expressed serious concerns about the value judgments used by USDOE to

make its decisions.

-1-



August 1986 Lee Olson, Richland Operations Office, wrote to Terry Husseman, Program
Director, asked for a joint C&C meeting with other states and the tribes. Mr. Husseman's
response questioned the need for joint meetings and suggested USDOE decision making be
the first issue to be discussed.

October 1986: Congressional subcommittees reported conclusive evidence which lead to

the conclusion that USDOE distorted and disregarded its own scientific analysis in order
to support selection of Hanford.

November 1986: Ralph L. Keeney, a nationally respected decision analyst who had been a

USDOE consultant during EA negotiations, issued a report which confirmed that Hanford
is the least desirable site because of its enormously greater costs and its greater health

effects are not compensated for its relatively slight advantage in environmental and
socioeconomic impacts.

November 1986 Washington State citizens, in unprecedented numbers, support Referen-

dum 40, which directs state officials to continue challenges to the site selection process.

December 1986: Eco Northwest, a consultant to the Nuclear Waste Board, concluded that
the Recommendation Report fails to document its assumptions or its conclusions, and is a
travesty of nearly everything that decision-aiding methods stands for.

December 1986: USDOE, in a letter to Governor Gardner, renewed the offer to negotiate.
Governor Gardner and Ben Rusche met on December 18 to discuss C&C negotiations. In a
December 30 response to the Office, Governor Gardner indicated that past actions and
continuing litigation have created a situation where C&C negotiations, at this time, are
not a reasonable option. He pointed out that negotiations cannot be successful until pro-
gram credibility is restored, and that USDOE must take the lead in bringing the program
back on track. He enclosed his proposal for a conflict resolution process which could
restore credibility to the program. He asked Secretary Herrington to review and seriously

consider the proposal.
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US. DEPARTMENT OF ENERGY

SEP 4

Reports to Congress Pursuant to section 117(c) of the Nuclear Waste
Policy Act of 1982

To The Secretary

ISSUE

Submittal of the attached Reports to Congress

DISCUSSION

Section 117(c) of the Nuclear Waste Policy Act of 1982, Public Law 97-425 (the
Act), requires a report to be submitted to Congress if a written Consultation
and Cooperation Agreement is not completed within one year of the date of
enactment as per section 112(f). The Department is required to report to
Congress on the status of negotiations to develop such an agreement and the
reasons why such an agreement had not been completed. Draft Reports to Congress
on the status of negotiations with the State of Washington and the Yakima Indian
Nation were transmitted to them for review and comment. The comments of the
Governor of the State of Washington, the Chairman of the State of Washington
Energy and Utilities Committee, and the Yakima Indian Nation Tribal Counsel
are attached to the Reports to Congress as required by the Act.

RECOMMENDATION

I recommend that you sign the attached letters of transmittal to Congress.

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Attachments



THE SECRETARY OF ENERGY

September 26, 1984

Honorable George Bush
President of the Senate
Washington, D. C. 2010

Dear r. President:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements wth States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakim Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 1, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contempleted y section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington the Chairman of the State of

Washington Senate Energy and Utilities Committee, and James B. Hovis Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures
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THE SECRETARY Of ENERGY

September 26, 1984

Honorable James A. McClure
Chairman, Committee on Energy and

Natural Resources
United States Senate
Washington, . C. 20510

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington the Chairman of the State of
Washington Senate Energy and Utilities Committee and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

DONALD PAUL HODEL

Enclosures

cc: Honorable Bennett Johnston
Ranking Minority Member



THE SECRETARY OF ENERGY
Washington D.C.

September 26, 1984

Honorable Thomas P. O'Neill, Jr,
Speaker of the House of Representatives
Washington, D. C. 0515

Dear Mr. Speaker:

Section 117(c) of the Nuclear aste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the tatus of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements hve ot been completed. In ccordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7 184. as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian ation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington the Chairman of the State of

Washington Senate Ener and Utilities Committee and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures
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THE SECRETARY OF ENERGY
WASHINGTON,DC

September 26 1984

Honorable Tom Sevill
Chairman, Subcommittee on Energy

and Water Development
Committee on Appropriations
House of Representatives
Washington, D. C. 20516

Dear r. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 182 (the Act), directs the
Department of Energy (DDE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also nclude the reasons why such
Agreements have nt been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation nd the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima-Indian Nation on Ju1y 1, 1983, and with the
State of Washington on July 27. 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the overnor of the State of Washington, the Chairman of the State of

Washington Senate Energy and Utilities Committee, and James B. Hovis Tribal
Counsel to the Yakima Indian Nation.

Sincerely.

DONALD PAUL HODEL

Enclosures

cc: Honorable John T. Myers
Ranking Minority Member



THE SECRETARY OF ENERGY
WASHINGTON D.C.

September 26, 1984

Honorable Morris K. Udall
Chairman, Committee on Interior
and Insular Affairs

House of Representatives
Washington, D. C. 20515

Dear W. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
effected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and utilities Committee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures

cc: Honorable Manuel Lujan, Jr.
Ranking Minority Member



THE SECRETARY OF ENERGY
WASHINGTON, DC

September 26, 1984

Honorable John . Dingell
Chairman, Committee on Energy and Commerce
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if hose agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. n accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have rquested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely

DONALD PAUL HODEL

Enclosures

cc: Honorable James T. Broyhill
Rinking Minority Member



THE SECRETARY OF ENERGY

September 26, 1984

Honorable Don Fuqua
Chairman, Committee on Science

and Technology
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Areements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiatlions have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures

cc: Honorable Larry Winn, r.
Ranking Minority Member



THE SECRETARY OF ENERGY
WASHIGTON. D.C.

September 26, 1984

Honorable Melvin Price
Chairman, Committee on Armed Services
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Coopration Agreements with States and
affected Indian tribes, if those greements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the coments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures

cc: Honorable William L. Dickinson
Ranking Minority Member



September 26, 1984

Honorable Marilyn Lloyd
Chairman, Subcommittee on Energy

Research and Production
Committee on Science and Technology
House of Representatives
Washington, D. C. 20515

Dear MAdam Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected ndian tribes, if those agreements are not completed within the time.
specified by the Act. This report mUst also include the reasons wy such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,

. for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comMents of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities ComMittee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

SiNcerely

DONALD PAUL HODEL

Enclosures

cc: Honorable Robert S alker
Ranking inority #ember



THE SECRETARY OF ENERGY
WASHIngToN. D.C. 20585

September 26, 1984

Honorable Smuel S Stratton
Chairman, Subcomittee on Procurement and

Military Nuclear Systems
Committee on Armed Services
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the.State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 1, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been oncluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee, and James hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HoDEL

Enclosures

cc: Honorable Marjorie S.holt
Ranking Minority Member



THE SECRETARY OF ENERGY

September 26, 1984

Honorable John g. Tower
Chairman, Committee on Armed Services
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
* Department of Energy (DOE) to submit to Congress a report on the status of

negotiations of Consultation and Cooperation Agreements with States and
affected ndian tribes, if those agreements re not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were Initiated with the Yakima indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, ttached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee, and James . hovis, Tribal
Counsel to the Yakima Indian Nation.

* Sincerely,

DONALD PAUL MODEL

Enclosures

cc: Honorable Sam nunn
Ranking Minority Member-



THE SECRETARY OF ENERGY
WASHINGTON. D.C. 20585

September 26, 1984

Honorable Alan K. Simpson
Chairman, Subcomittee on Nuclear

Regulation
Committee on Environment and

Public works
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy At of 1982 (the Act), directs the
Department of Energy (DDE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act. I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15. 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7 1984. as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee, and James . hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HDEL

Enclosures

cc: Honorable Gary hart
Ranking Minority Member



THE sECRETARY OF ENERGY

September 26, 984

Honorable Pete V. Domenici
Chairman, Subcommittee on Energy

Research and Development.
Committee on Energy and Natural

Resources
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the At, am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the .reQuests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima I ndian Nation on July 15, 1983, nd with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 111(f) of the Act.
Negotialions have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee, and James B. hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DoNALD PAUL ODEL

Enclosures

cc: Honorable Wendell H. Ford
Ranking Minority Member



THE SECRETARY OF ENERGY
WASHINGTON D.C. 20585

September 26, 1984

Honorable Mark 0. Hatfield
Chairman, Subcommittee n Energy

and Water Development
Committee on Appropriations
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy 
At of 1982 (the Act), directs the

Department of Energy (DOE) to submit to Congress 
a report on the status of

negotiations of Consultation and Cooperation 
Agreements with States and

affected Indian tribes, if those agreements 
are not completed within the time

specified by the Act. This report must also include the reasons why 
such

Agreements have not been completed. In accordance with the Act, I am

submitting the reports relating to the negotiations 
with the State of

Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian 
Nation and the State of

Washington, negotiations leading to Consultation 
and Cooperation Agreements

were initiated with the Yakima Indian Nation 
on July 15, 1983, and with the

State of Washington on July 27, 1983.

Although essential agreement hs been reached 
with the State of Washington

negotiating team on most of the provisions 
pertaining to such an Agreement,

for the reasons stated in the enclosed report, 
negotiations were not concluded

by January 7, 1984, as contemplated by section 112(f) of the Act.

Negotiations have also not been concluded 
with the Yakima Indian Nation. They

have requested that negotiations with them 
proceed only after negotiations

have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of

the Governor of the State of Washington, the Chairman of the State of

* Washington Senate Energy and Utilities Committee, 
and James . ovis, Tribal

Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures

cc: Honorable J. Bennett Johnston
Ranking Minority Member



THE SECRETARY OF ENERGY
WASHINGTON. D.C. 20585

September 26, 1984

Honorable Robert T. Stafford
Chairman, CoMmittee on Environment

and Public Works
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation AgreemEnts with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the
the Governor of the State of
Washington Senate Energy and
Counsel to the Yakima Indian

Act, attached to the report are the comments of
Washington, the Chairman of the State of
Utilities Committee, and James B. Hovis, Tribal
Nation.

SIncerely,

DONALD PAUL HODEL

Enclosures

cc: Honorable Jennings Randolph
Ranking Minority MEMEBER



September 26, 1984

Honorable Slade Gorton
United States Senate
Washington, D. C. 20510

Dear Senator Gorton:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not coMpleted within the time
specified by the Act. This report oust also include the reasons wHy such
Agreements have not been coMpleted. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January , 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comnents of
the Governor of the State of Washington, the Chairman of the State of
WashINGton Senate Energy and Utilities ComMittee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures



THE SECRETARY OF ENERGY
WASHINGTON. DC. 20585

September 26, 1984

Honorable Daniel . Evans
United States Senate
Washington, D. C. 20510

Dear Senator Evans:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DE) to submit to Congress a report on the status of
negotiations of Consultation And Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
.negotiating team on ost of the provisions pertaining to such an Agreement,
for he reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comMents of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate EnerGy and Utilities Comittee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HDEL

Enclosures -



September 26, 1984

Honorable Richard L. OttinG er
Chairman, Subcomittee on Energy Conservation

and Power
Committee on Energy and Comnerce
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been ompleted. In accordance with the Act, I t
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 1, 19B3, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
washington Senate Energy and Utilities ComMittee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures

Cc: Honorable Carlos . Moorhead
Ranking Mincrity Member



September 26. 1984

Honorable Rod Chandler
House of Representatives
Washington D. C. 20515

Dear Mr. Chandler:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the tatus of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been Completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were Initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by anuary 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington., -

Pursuant to the terms of the Act, ttached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee, and James B. ovis, Tribal
Counsel to the Yakima Indian Nation.

1incerely,

DDNALD PAUL HDDEL

Enclosures



THE SECRETARY OF ENERGY
WASHINGTON . D.C. 20585

September 26, 1984

Honorable Norman D. Dicks
House of Representatives
Washington, D. C. 20515

Dear Mr. Dicks:

Section 117(c) of the NuClear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, f those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the YTakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Comittee, and James . Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures



THE SECRETARY OF ENERGY

September 26, 984

Honorable Thomas S. Foley
House of Representatives
Washington, D. C. 20515

Dear Mr. Foley:

Section 117(c) of the Nuclear Waste 
Policy Act of 1982 (the Act), directs 

the

Department of Energy (DOE) to submit 
to Congress a report on the status of

negotiations of Consultation and Cooperation 
Agreements with States and

affected Indian tribes, if those agreements re not completed within the time

specified by the k t. This rport must also include the 
reasons why such

Agreements have not been completed. 
n accordance with the Act, I am

submitting the reports relating to 
the negotiations with the State of

Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima 
Indian Nation and the State of

Washington, negotiations leading to 
Consultation and Cooperation Agreements

were initiated with the Yakima Indian Nation on July 15, 983, and with the

State of Washington on July 27, 1983.

Although essential agreement has been 
reached with the State of Washington

negotiating team on most of the provisions 
pertaining to such an Agreement,

for the reasons stated in the enclosed 
report, negotiations were not concluded

by January 7, 1984, as contemplated by section 112(f) 
of the Act.

Negotiations have also not been concluded 
with the Yakima Indian Nation. They

have requested that negotiations 
with them proceed only after negotiations

have been concluded with the State 
of Washington.

Pursuant to the terms of the Act, 
attached to the report are the comments 

of

the Governor of the State of Washington, 
the Chairman of the State of

Washington Senate Energy and Utilities 
COMmittee, and James S. Hovis, Tribal

Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures



THE SECRETARY OF ENERGY
WASHINGTON. DC. 20685

September 26, 1984

Honorable Mike Lowry
House of Representatives
Washington, D. C. 20515

Dear W. Lowry:

Section l17(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been comleted. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negot1ations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the tenns of the Act, attached to the report are the conents of
the Governor of the State of Washington, the Chainnan of the State of
Washington Senate Energy and Utilities ComMittee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

* Sincerely,

DONALD PAUL HODEL

Enclosures



THE SECRETARY OF ENERGY
WASHINGTON. DC. 20585

September 26, 1984

Honorable Sid Morrison
House of Representatives
Washington, . C. 20516

Dear Mr. Morrison:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected ndSian tribes, f those agreements are not conpleted within the time
specified by the Act. This report ust also include the reasons why such
Agreements have not been conpleted. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian ation.

Pursuant to the reQuests of the Yakima Indian ation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima indian Nation on July 5, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have een concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Committee,.and ames B. ovis, Tribal
Counset to the Yakima Indian Nation.

Sincerely,

DONALD PAUL MODEL

Enclosures

-



THE SECRETARY OF ENERGY
WASHINGTON D C.

September 26. 1984

Honorable Don Bonker
House of Representatives
Washington, D. C. 20515

Dear Mr. Bonker:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not comleted within the time
specified by the kt. This report ust also include the reasons why such
Agreements have not been owleted. In ccordance with the Act, I wn
submitting the reports relating to the negotiations with the State of
Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the akima ndian Nation on July 1, 1983, and with the
State of ashington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as contemplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the Comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Enerrg and Utilities Comittee, and James . Hovis, Tribal
Counsel to the Yakima Indion Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures



THE SECRETARY OF ENERGY
WASHINGTON D.C.

September 26, 1984

Honorable Joel Pritchard
House of Representatives
washington, D. C. 20515

Dear r. Pritchard:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the At), directs the
Department of Energy (DOE) to submit to CongreSs a report on the status of
negotiations of Consultation and Cooperation-Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report'must also include the reasons why such
Agreements ave not been omleted. In accordance with the At, I am
submitting the reports relating to the negotiations with the State of
Washington and the akima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

* Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 1984, as conteMplated by section 112(f) of the Act.
Negotiations have also not been concluded with the Yakima Indian Nation. They
have requested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
washington Senate Energy and Utilities Committee, and James . ovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HODEL

Enclosures



THE SECRETARY OF ENERGY
WASHINGTON. D.C.

September 26, 1984

Honorable Al Swift
House of Representatives
Washington, D. C. 20515

Dear Mr. Swift:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs 
the

Department of Energy (DOE) to submit to Congress a report 
on the status of

negotiations of Consultation and Cooperation Agreements with States and

affected Indian tribes, if those agreements are not Completed within the time

specified by the Act. This report ust also include the reasons why such

Agreements have not been completed.' In accordance with the Act, I am

submitting the reports relating to the negotiations with the State of

Washington and the Yakima Indian Nation.

Pursuant to the requests of the Yakima Indian Nation and 
the State of

Washington, negotiations leading to Consultation and Cooperation Agreements

were initiated with the Yakima Indian Nation on July 1, 1983, and with the

State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington

negotiating team on most of the provisions pertaining to such an Agreement,

for the reasons stated in the enclosed report, negotiations were not concluded

by January 7, 1984, as contemplated by section 112(f) 
of the Act.

Negotiations have also not been concluded with the Yakima 
Indian Nation. They

have requested that negotiations with them proceed only after negotiations

have been concluded with the State of Washington.

Pursuant to the terns of the Act, attached to the report are the conents of

the Governor of the State of Washington, the Chairman of the State of

Washington Senate Energy and Utilities Committee, nd James . Hovis, Tribal

Counsel to the Yakima Indian Nation.

Sincerely,

DONALD PAUL HDDEL

Enclosures



Washington
State Senate

March 5 1984

Mr. Donald Paul odel
Secretary of Energy
Department of Energy

Washington DC 20585

Dear r. Hodel:

This letter s
of the Report
Waste Policy Act

in response to your requEst for review and comment
to Congress required by section 117(c) of the Nuclear
of 1982.

I believe the eport stresses past working relationships between
the state and the department at the expense of the urrent process
created pursuant tO RCW 43.200. Specifically. references to the
state working group and the Governor s Task Force on High-Level Nuclear
Waste Management are not necessary since these two bodies are no
longer in existence.

It Is Important to note that it was not the state of Washington but
the Governor who requested that negotiations for a written agreement
begin on June 3 983. The Legislature did not participate in the
Request.

with
team
the
body

respect to the legislative designees to the state negotiating
It ust be noted that the designees were not empowered to bind
legislature as a body. Only the full legislature acting as a
can bind Itself.

As of February 21, 1894 there have been;
negotiating sessions with the last session held

seven, not
on February

six, ForMal
9, 1984.

I appreciate the opportunity to submit these comments on
report required by the Nuclear Waste Policy Act.

Sincerely

Al Williams, ChaiRman
Senate Energy and Utilities CoMMittee

AW:d4-8

the written



Report to Congress Concerning Negotiations

with the State of Washington

as Required by

section 117(c)

of the

Nuclear Waste Policy Act of 1982

U.S. Department of Energy

SeptEmBer 26 1984



Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DDE) to submit to Congress a report on the tatus of
Negotiations of Consultation and Cooperation Agreements with States and affected
IndIan tribes, if those Agreements are not completed within the time specified
by the Act. This report mUst also include the reasons why such Agreements have
uot been completed. Since a written AGreement with the State of Washington
was not completed within the time (no later than January 7, 1984) required by
section 112(f) of the Act, this report s being submitted.

Site characterization work on Hanford basalts near Richland, Washington has
been ongoing since 1976 as part of the National Waste Terminal Storage Program.
An informal process of consultation and cooperation with the State has been
underway since 1979. A working group was established by the State and DOE in
1979, consisting of representatives from the Governor's office and members of
the legislature. The working group was continued by Governor Spellman in 1981
when he designated Mr. David Stevens, Energy Advisor to the Governor;
Mr. Nicholas Lewis, Chairman, Energy Facilities Site Evaluation Council;
Mr. Richard Watson, Acting Director of the State Energy Office; State Senator
Rayner; and State Representative Hastings to be on the State Working Group.
On August 16, 1982, Governor Spellman ssued an Executive Order which established
the State's High Level uclear Waste Management Task Force, consisting of seven
executive branch members and four members from the legislature. This Task
Force was instructed to serve as liaison body between the State and DOE.

Pursuant to requirements of the Act and Substitute ashington State Senate
Bill No. 3273, which designated the State organizations to implement the
requirements of the Act, the State requested, by letter dated June 30, 1983,
that negotiations commence for the purpose of entering into a Consultation
and Cooperation Agreement. By letter dated July 15, 1983, the Chairmen of the
State Senate and House Energy and Utilities Committees named the legislative
designees to the State negotiating team. By letter dated July 21, 1983, the
Kanager of DOE's Richland Operations Office designated the DOE negotiating
team. Negotiations were initiated on JulY 27, 1983. There have been a total
of twelve negotiating sessions to date, the latest being held on June 29,
1984. The negotiating teams have been able to reach essential agreement on
all but two articles of the draft Agreement.

The two primary Articles on which agreement has not been reached involve
Issues dealing with: (1) liability; and (2) defense waste. With respect to
liability, t s the policy position of the State that the United States
should be strictly and absolutely liable, without regard to fault, and without
any dollar limitation, for any nuclear ncident at a repository site, or any
incident ssociated with transportation of waste to the repository. The model
used for the ndemnity provisions proposed by DOE to the State is the
Price-Anderson Act ndemnity (section 17O.d of the Atomic Energy Act of
1954, 42 U.S.C. section 210(d)) included n the Supplemental Stipulated



Agreement Resolving Certain State OffsIte Concerns Over waste Isolation
Pilot Plant." That Agreement was negotiated between DOE and the State of
New Mexico for the aste Isolation Plot Plant which is being Constructed in
the State of New Mexico. DOE also advised the State that the Secretary of
Energy, by letter dated August 1, 1983. recommended to Congress that authority
to provide Price-Anderson coverage be extended beyond August 1987. that the
dollar limits be raised, and that the extraordinary nuclear occurrence
feature be enlarged to include commercial and defense waste facilities. DOE
has represented to the State that its authority to ndemnify for a nuclear
incident involving a repository, including transportation. is circumscribed
by the Price-Anderson Act amendments to the Atomic Energy Act of 1954
(42 U.S.C. section 2210(d), et. seq.). DOE has proposed to include in the
Agreement a provision to the effect that DOE will assist the State in presenting
the State's views with respect to liability to Congress without any obligation
that DOE would concur in any State recommendation for amendment of the
Price-Anderson Act or any other low.

With respect to defense waste, the State has requested that a provision be
included in the Agreement that would formally provide the State with an
opportunity to comment and make recommendations on the disposal of existing
defense waste at Hanford prior to the evaluation to be made under section
of the Act. DOE has advised the State that DOE will continue to discuss the
relationship between DOE's current activities at Hanford, which includes the
preparation of an Environmental Impact Statement on disposal of defense high
level and transuranic wastes, and the decisions to be made under section
of the Act.

In addition to the two unresolved ssues, the Agreement could not be concluded
by January 7, 1984. as required by the Act, because of a request for State
legislative review of the Agreement. The State legislature formally convened
on January 9, 1984, and subsequently passed Engrossed Substitute House Bill
No. 1637, which was signed by Governor Spellman on March 8, 1984. The Bill
re-established a Nuclear Waste Board as the nitial .point of contact n the
State with DOE on high-level radioactive waste matters. The Bill also prescribes
the procedure for State review and approval of a Consultation and Cooperation
Agreement, including approval by the legislature. On July 20, 1984, the State
negotiating team presented the draft Agreement to the Nuclear Waste Board.
The draft Agreement is being reviewed by the Board members, who will submit
their recommendation to the State negotiating team in August 1984. DE is ready
at the State's request to discuss further the two unresolved Issues, and any
concerns conveyed by the Board.

.mA



State of Washington

The HoNorble Donald Bodel, Secretary
V. S. DepartMeNt of ENergy
WaSHIngton D.C. 20585

Dear Secretary HODEt

Thank you for your letter of January 27 outlining your department's
proposed report to Congress on te status of the tegotiations between
the state and the .S. Department of raergy CDOE) on a proposed
Consultation and Cooperation Agreement. Snce our letter vas not
received Lo vy office vatil after the suggested date for review and
coent, I ope that you vil, evertheless, be willing to transmit y
cotents on the draft material.

I think basically te report accurately describes the background and
negotiation activities. a aware of the ard work by nembers of both
negotiatitg teAms, ANd I a satisfied that substantial progress has beet
ade n tmy areas that the greement proposes to cover.

I vould, however. lke to add a clarification to the language in the
last paragraph of the first page of your draft report where t Indicates
that the negotiating teams have been able to rach essential greement
on all but to articles of the proposed atreement. he tvo Major Items
that have yet to be fully resolved are further described by your report.
Those ssues, .e.e liability and existlt defense wastes at Usford.
must be adequately dealt vith prior to the onclusion of any negotiations.

It should also be stated for the record tat, wbile the netotiating team
for the state feels confident that we have made significant progress n
the development of an greement, we till say vell have additional items
for dscussion and negotiation with the Department of tnergy that have
been idetified durTng the ublic eview period, as well as Issues
arisin during current legislative review. It to the state negotiating
team's osition that all sues wil1 ave to be looked at In the contert
of final negotations.

NeverLess I s pleased with te work accomplished to date. ad
I contioue to feel that having a satisfactory and binding agreement with
the Department of Enetgy will etbile the state to carry a comprehensive
and independent review of DDE's repository iting efforts as called for
It the tederal legislation. It set of courses essatial that the state
bave a heans of adequately Judging te activities under th Wutl*ar
Vaste Policy Act of 1982 WHICH CAN Have igntficunk4.pscsts on out
aviroasent and the HealtH and SAFETY of our Citizens.





REPORT TO CONGRESS NEGOTIATIONS
WITH THE YAKIMA INDIAN NATION of the

AS REQUIRED BY SECTION 117 C
Nuclear Waste Policy Act of 1982

U.S. Department of Energy

SepteMber 26 , 1984



Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
epartment of Energy (DDE) to submit to Congress a report on the status of

megotiations of Consultation and Cooperation Agreements with the States and
offected Indian tribes f those Agreements are not completed within the time
specified by the Act. This report must also include the reasons why such
Agreements have not been completed. Since a written Agreement with the Yakima
Indian ation (Nation) was not completed wthin the time (no later than
January 7, 1984) required by section 112(f) of the Act, this report s being
submitted.

8y letters dated February 14 and March 8, 1983, the ation petitioned the
Secretary of the Interior to certify that the Nation qualified as an "affected
Indian tribe in accordance with section 2(2)(B) of the Act. By letter dated
March 30, 1983, the Assistant Secretary, Indian Affairs, Department of the
Interior certified that the Nation was an affected Indian tribeO. By letter
dated Kay 20, 1983, DOE notified the Chairman of the ation's Tribal Council
that the Hanford Site, near Richland, Washington, contained a potentially
acceptable site for a waste repository. By letter dated May 23, 1983, the
Nation requested DOE to commence negotiation of a Consultation and Cooperation
Agreement pursuant to the requirements of the Act. The Manager of DOE's
Richland Operations Office was designated as the principal contact for these
negotiations. Mr. James B. ovis, Tribal Counsel, was designated as the
principal contact for the Nation. Formal negotiations were nitiated on
July 15, 1983.

Four nformal negotiating sessions followed the July 15, 1983, session. These
sessions nvolved Mr. James B. ovis and r. Richard L. Hames, then Chief
Counsel, Richland Operations Office, a member of the Department's negotiating
team. Substantial progress was made in drafting an Agreement which will be
reviewed by the ation s Tribal Council and the entire DOE negotiating team.
At the request of Mr. Hovis, further negotiations have been postponed pending
Completion of an Agreement with the State of Washington. As stated in a
parallel report concerning negotiations with the State, essential Agreement
has been reached on all but two provisions, viz, liability and defense waste.
The State has notified DOE that the legislature must review the Agreement
before t can be executed and that the review could not be accomplished until
after the legislature onvened on January 9. DOE s ready to resume negotiations
whenever requested by the Nation.



HONORABLE DON PAUL HODEL
SECRETARY DEPT OF ENERGY

WASHINGtON DC 20585

REGARDINg THE STATuS OF C AND C NE97tAtNS ETWEEN DOE AND YAKIA
NATION PER SECTION Illf O P PLEASE E ADVISED THAT ELVIN
SAMPSON CAIRM&N O THE PPROPRI&tE COMITTEE AS ASKED E tO ADVISE
YOU THAT THE YAKIMA NATION HAS HO OBJECTION t THE SUBMISSI0N Of TOUR
REPORT THAT THEY HAVE REViEWED TO CONGRESS

JAMES S HOVIS

YAKIMA WA 98907



Department of Energy
Washington, DC 20585

Mr. Kendall Hall, CHairman
Board of Trustees
Confederated Tribes of the
Umatilla Indian Reservation

P.O. Box 638
Pendleton, Oregon 97801



Report to Congress Concerning Negotiations

with the Confederated Tribes

of the Umatilla Indian Reservation

as Required by

Section 117(c) of the

Nuclear Waste Policy Act of 1982

U.S. Department of Energy

December 1986



Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization, or at the written request of the State or
affected Indian Tribe within any State notified as having a
potentially acceptable site under Section 116(a) of the Act,
whichever occurs first.

On June 10, 1985, the Confederated Tribes of the Umatilla Indian
Reservation (CTUIR) initiated consultation and cooperation
negotiations with the Department. These negotiations, which were
suspended by the CTUIR pending Tribal elections, were described
to Congress in the enclosed report transmitted on March 17, 1986.
This report provides an update on the status of consultation and
cooperation negotiations since that report.

On May 28, 1966, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. On
July 9, 1986, the Department resumed negotiations with the
Confederated Tribes of the Umatilla Indian Reservation, again at
their request. Subsequent negotiating sessions were held on
August 7, 1986, October 1, 1986, and November 13, 1986.

In an effort to meet with representatives of all States, within
which recommended sites are located, and all three affected
Indian Tribes, on July 25, 1986, Mr. Lee Olson, director of the
Basalt Waste Isolation Division at DOE's Richland Operations
Office, wrote to Mr. endall Hall, chairman, Confederated Tribes
of the Umatilla Indian Reservation, to invite the CTUIR to
discuss consultation and cooperation activities to date, review
the scope and parameters of a Consultation and Cooperation
Agreement, and talk about provisions that might be common to all
such agreements. The States and Indian Tribes that did respond
replied that direct negotiations between the Department and
individual State and Tribal nuclear waste offices, such as those
currently ongoing with the CTUIR, might prove more fruitful than
a joint meeting. The Department has contacted the other States
and Indian Tribes to pursue these direct negotiations.

Pursuant to the Act, enclosed are the comments of Mr. Hall on
this report. In addition to the previous report to Congress, the
Department is enclosing a copy of the July 25, 1986, letter to
Mr. Hall.

Enclosures



.I f '' ,

Report to Congress concerning Negotiations

with the Confederated Tribes of the

Umatilla Indian Reservation

as Required by

Section 117(C)

of the

Nuclear Waste Policy Act of 1982

U.S. DepartMent of Energy

January 1986



Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of fnergy (DOE) to submit to
Congress a report on the status of negotiations of Consulta-
tion and Cooperation Agreements with States and affected
Sndian Tribes. This report sust also nclude the reasons why
such Agreements have not been completed. Since a written
Agreement with the Confederated Tribes of the Umatilla Indian
Reservation (CTUYR) as not completed vithin the time (no
later than January 10, 1986) required by Section 112(f) of the
Act, this report bing submitted.

8ite characterization work on Hanford basalt near Richland,
Washington, has been ongoing since 1976 as part of the National
Waste Terminal Storage Program. By letter dated March 29 and
guns 3, 1983, the Confederated Tribes of the Umatilla Indian
Reservation petitioned the ecretary of the nterior to crti-
fy that the Confederated Tribes of the Umatilla Indian Reser-
vation qualify as an "affected Indian Tribe" in accordance
with Section 2(2)(9) of the Act. By letter dated uly 13,
1983, the Assistant Secretary, Indian Affairs, Department of
the Interior, certified that the Confederated Tribes of the
Umatilla Indian Reservation was an affected Indian Tribe."
by letter dated September 23, .983, DOE notified the Chairman
of the Board of Trustees of the CTUIR that the Hanford Site,
near Richland, Washington, contained a potentially acceptable
site for a waste repository. The Confederated Tribes of the
Umatilla Indian Reservation on December 1, 1984, established
the Nuclear Waste Oversight Committee to provide Confederated
Tribes of the Umatilla Indian Reservation uclear Waste pro-
gram with oversight and policy direction.

Pursuant to requirements of the Act, the Confederated Tribes
of the Umatilla Indian Reservation requested, by letter dated
June 10, 1985, that negotiations commence for the purpose of
entering into a Consultation and Cooperation Agreement. By
letter dated uly 26, 1985, the Assistant Manager for Commer-
cial Nuclear Waste of DOEts Richland Operations Office desig-
nated the DOE negotiating team. By letter dated September ,
1965, the Chairman of the Board of Trustees, Confederated
Tribes of the Umatilla Indian Reservation, designated the
CTUIR negotiating team. Negotiations were initiated on
August 14, 1985. There have been a total of three (3) negotia-
ting sessions to date, the last being held September 9, 1985.

By letter dated October 21, 1985, th Confederated Tribes of
the Umatilla Indian Reservation requested a recess in the
negotiation proceedings of 30 to 45 days. Subsequently, by
letter dated November 25, 1985, the Confederated Tribes of the
Umatilla Indian Reservation requested additional time to assess
the developments in the Consultation and Cooperation Agreements,
and to delay the resumption of negotiations until further notice.
DOE is prepared to resume negotiations whenever requested by the
Confederated Tribes of the Umatilla Indian Reservation.
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Department of Energy
RIchland OporationS Office

P.O. Box 550
RichlAnd, WashinGton 09352 868Wtl

JUL 25 S86

Mr. Kendall Hall, Chairman
Board of Trustees
Confederated Tribes of the

Umatilla Indian Reservation
P. 0. Box 638
Pendleton, OR 97801

Dear MR. Hall:

CONSULTATION AND COOPERATION AGREEMENT

-On May 28, 1986, the Department of Energy's recommendation of three sites in
Nevada, Texas, and Washington was approved for detailed'site characterization
for a deep-mined geologic repository for high-level waste and spent nuclear
fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act of 1982, the
Department wishes to continue the process that would eventually lead to a
signed Consultation and Cooperation (C&C) Agreement.

As a starting point, the Department would like to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of CC agreements, and talk about
provisions that might be n common in all such agreements.

We will be ontacting you in the near future to arrange for a time and place
that would be accep ae to each of the States and Indian Tribes. Should you
desire to discuss this.matter with me, please do not hesitate to give me a
call.

Sincerely,

0. L. Olson, Director
Basalt Waste Isolation Division



Department of Energy
Washington. DC 20585

Hon o
rable George Bush

President of the sEnate
Washington, D.C. 20510

Dear Mr. President:

*Section 117(c) of the yuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreements with States and affected Indian Tribes, if those
agreements are not completed within the time specified by the

Act. This report must also include the reasons vhy such agree-
Sents have not been completed. In accordance with the Act, I am
submitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreementi were initiated on June 10, 985.

Although negotiations have been ongoing, for the reasons stated
in the enclcsed report, negotiations were not concluded by
January 0, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

Ben C. usche, Director
Office of Civilian Radioactive

Waste Management

Enclosures



*GENERAL COUNCIL

CONFEDERATED TRIBES

P.O. Box 638
PENDLETON. OREGON 97801

Area Code 503) Phone 276.3165

December 27, 1985

Honorable George Bush
President of the Senate
Washington, D.C. 20510

DeaR MR. Presidents

On behalf of the Confederated Tribes of the Umatilla Indian Reservation
(CTUIR), I sukmit the following cotments to the Department of Energy (DOE)
report concernlng the status of our Cooperation and Consultation C C) Agree-
ment negotiations. I have no ojectuons to the DOE report, but the CTUZR
feel some additions to the report are appropriate.

the CTUSR has taken the C C Agreement negotiations very seriously. Prior
to our first negotiation session, the CTUIR Board of Trustees Chairman, Elwood
Patawa, delivered to DOE a 35 page C C working paper which represented the
Tribe's view of the essential contents of a C C Agreement. The first 2
negotiating sessions were spent reviewing our working paper. The CTUIR has also
endeavored to explain to the DOE Aegotiating team the basis for the Tribe'a
participation under the Nuclear Waste Policy Act. This has nvolvec a presen-
tation by an anthropologst, familiar with the culture of Pacific Northwest
Indian Tribes, on the extent of the CTUIR's possessory and usage rights in and
around the Hanford site as well as explanations of the nature of the legal
status of treaties between the U.S. Government and Indian nations, of President
Reagan's Federal ndian Policy and of the nature of the trust responsibulity the
Federal Government has over Indian lands. The CTUIR feels progress has been
made n educating DOE and other cognizant Federal agencies of the unique position
Indian tribes have under Federal law.

The CTUIR acted responsibly in postponing further C & C negotiation sesssons
last September. The potential siting of a repository for high-level radioactive
wastes so close to the Umatilla Indian Reservation is viewed with tremendous con-
cern by Tribal leadership and Tribal members. The C a C Agreement proposes to
set the course of Tribal involvement with DOE through at least the site character-
Itation phase and therefore requires considerable scrutiny by Tribal policy makers.
During this necessEry review, Tribal elections were held in which the Tribal
leadership changed. The CTJIR plans an intensive setinar to provide the neces-
sary background to the new leadership so that decisions affecting the possibiltY
of future C & C negotiations can be made.

TREATY JUNE 9, 1855 CAYUSE. UMATILLA AND WALLAWALLA TRIBE



NOnetheless, over the past 3 onths, through the efforts of our contractor

the Council of Energy fesource Tribes 
CERT) nd our Tribal Attorney, the

CTLUR has worked diligently to insure that the Tribes' interests n the

C C negotiations will be ably presented and defended should C C negoti-

ations be reconvened.

Sincerely,

CONFEDERATED TRIBES O THE

UMATILIA INDIAN RESERVATION

Ken Hall, Chairman
Board ofo.Trustees
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The Confederated Tribes of the Umatilla Indian

Reservation (hereinafter CTUIR) initiated C and C negotiations in

June 1985. Three negotiation sessions were held with DOE in

August and September of that year. Generally the negotiation

sessions involved a review of a C and C working paper prepared by

the CTUIR. No agreements were reached on any substantive issues

by the negotiators. After the three meetings, the CTUIR

cancelled future negotiations because of impending tribal

elections and because of dissatisfaction in the progress of

negotiations.

Following tribal elections in November 1985, the CTUIR's

Nuclear Waste Advisory Committee was reorganized. The Committee

was comprised of elected tribal leaders and directors of

cognizant tribal departments. The Committee was delegated the

responsibility of negotiating a C and C agreement with DOE.

Early in 1986, the Nuclear Waste Advisory Committee met

with the Director of the Umatilla Nuclear Waste Study Program and

his staff and consultants to discuss the resumption of C and C

negotiations. These meetings resulted in the development of the

CTUIR's goals and objectives in engaging in C and C negotiations.

The principle concern of the Tribe was to ensure that the

agreement recognized the treaty rights of the CTUIR and that the

Tribe had the authority to protect and preserve those rights

throughout the repository program. In order to fully protect

their treaty rights, the CTUIR recognized it was critical that it



take full advantage of the oversight role Congress legislated for

affected Indian tribes in the NWPA. The CTUIR feels that

Congress designed the C and C agreement to require DOE to

recognize in writing the interests and concerns each affected

party, their oversight authority and the procedures for

responding to the concerns and impacts identified by affected

parties.

The CTUIR decided to resume C and C negotiations in

April 1986 primarily to insure that DOE interpreted the NWPA in a

manner that provided the CTUIR full and effective rights of

participation in their oversight of the repository program. The

CTUIR was concerned that DOE would rely upon ambiguities in the

NWPA to prevent affected Indian tribes from playing the role

Congress intended them to play and, as a result, limit the

ability of affected Indian tribes to protect their interests.

DOE actions to date demonstrate the CTUIR's concern was and is

well founded.

On May 6, 1986 the CTUIR Nuclear Waste Advisory

Committee met with the DOE C and C negotiating team to discuss

the terms and conditions under which negotiations could proceed.

At that time, DOE was specifically informed of the Tribe's

objectives in resuming negotiations. Tribal representatives

stated they expected a negotiated agreement to be premised on a

broad reading of the NWPA and one that recognized that the

provisions of Section 117(c) did not limit the content of an
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agreement. DOE representatives claimed to have no disagreement

with the objectives of the CTUIR. Therefore, negotiations were

begun anew.

The first formal C and C negotiations in 1986 were held

in July. However, in August the CTUIR was orally informed that

the DOE Richland Project Office had made a preliminary

determination" that the affected Indian tribes were not entitled

to file an Impact Report or receive impact mitigation assistance

under Section 118(b)(3) of the WPA., DOE officials promised they

would not render a final decision on the issue until the affected

tribes were provided an opportunity to review and comment upon

the draft position paper from the Richland office. After

considerable delay in issuing the draft document, the CTUIR

finally received its copy at the end of October. The document is

attached as Document A.

The dispute over the impact assistance issue stemmed

from ambiguity in Section 118(b)(3). That section appears

contradictory on the eligibility of affected tribes who do not

host a repository to receive impact assistance. Section

118(b)(3)(A) requires DOE to provide financial and technical

assistance to any affected Indian tribe requesting such

assistance and where there is a site with respect to which the

Commission has authorized construction of a repository. DOE

initially ignored this language and only cited subsection (B)

which states that an affected tribe desiring impact assistance
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shall prepare a report to DOE on any economic, social, public

health and safety, and environmental impacts that are likely as a

result of the development of a repository at a site on the

reservation or such Indian tribe." (Emphasis added.) Because of

the ambiguity, both sides agreed there was a need to research the

legislative history of the NWPA to discern the intent of

Congress. The draft DOE position paper on this issue shed little

light on the legal basis for DOE's conclusion affected tribes

were not entitled to impact assistance. On November , 1986 our

attorney sent a letter to DOE's General Counsel in Richland

requesting citations to the NWPA and its legislative history

which supported DOE's position. This letter is attached as

Document B. This information was requested on behalf of the

CTUIR and the Nez Perce Tribe who were in the process of jointly

preparing a response to DOE's position paper. The CTUIR never

received from DOE any additional information on the legal basis

of DOE'S preliminary position paper.

A meeting was scheduled on December 18, 1986 to discuss

the impact assistance issue with the top echlon of DOE Richland

officials. As promised, the CTUIR sent to DOE a Memorandum of

Law in response to the DOE position paper on November 24, 1986.

This memorandum clearly demonstrated that Congress did not intend

impact assistance to go only to 'host' affected Indian tribes,

but to all affected Indian tribes as defined by the WPA. The

memorandum includes close scrutiny of the legislative history of

the Act which documents Congress' view that all affected Indian
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tribes were authorized to participate in the repository program

on an equal basis with states. The memorandum concludes that DOE

must interpret the ambiguities concerning affected tribe

entitlement to impact assistance consistent with the clear

expression of Congressional intent found in the legislative

history. The memorandum is attached as Document C.

The meeting to discuss the dispute over impact

assistance was called so that the appropriate policy making

officials from all interested parties could seek to resolve the

issue. John Anttonen, the Assistant Manager for Commercial

Nuclear Waste, was supposed to be DOE Richland's chief

representative. The meeting date was changed to accomodate Mr.

Anttonen's schedule once. Later, just prior to the meeting, the

CTUIR learned Mr. Anttonen would not attend the meeting

rescheduled for December 18, 1986. The CTUIR determined, as did

the Nez Perce Tribe, that the meeting should be cancelled as the

purpose of the meeting could not be achieved in Mr. Anttonen's

absence. A copy of the CTUIR letter cancelling the meeting is

attached as Document D.

Despite the ineffective consultation with the DOE

Richland office, the CTUIR was promised a meeting with DOE

Headquarters before the agency rendered its final decision.

However, before the meeting was scheduled, DOE Richland

unexpectedly reversed itself and announced the final DOE decision

that all affected Indian tribes were determined to be eligible
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for impact assistance. The announcement occurred on January 22,

1987. The DOE letter announcing DOE's decision is attached as

Document E.

In the meantime, the CTUIR learned of what is

potentially a DOE policy change with grave implications for C and

C agreements with affected tribes. Section 117(c) lists the

issues Congress felt a C and C agreement should address..

However, while most provisions in that section expressly apply to

states and tribes, several provisions omit reference to tribes.

In our C and C negotiations, the CTUIR took the position that it

made no sense to preclude tribal involvement in those subsections

where tribes were omitted.

DOE initially agreed with the CTUIR position. At the

Institutional/Socioeconomic Coordinating Group ISCG) meeting

between DOE and affected parties held in St. Louis in June 1986,

Barry Gale from DOE Headquarters and Chairman of the ISCG,

declared it was DOE policy that all subsections of Section 117(c)

applied equally to states and tribes. At our C and C

negotiations on July 9, 1986, Mr. Gale, who represents DOE

Headquarters in the negotiations, repeated the DOE policy

claiming that it was obvious that Congress intended that section

to apply equally to tribes as well as states.*

Nonetheless, at the last ISCG meeting in December, 1986,

there was sufficient uncertainty among DOE officials oncerning
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the application of Section 117(c) provisions to affected tribes

that the issue was made an action item for DOE resolution. The

CTUIR views DOE's recent uncertainty on the applicability of

section 117(c) as a failure by DOE to live up to prior express

policy pronouncements and potentially a DOE nterpretation of the

IWPA further curtailing the role of affected Indian tribes. The

CTUIR sent Mr. Gale a letter expressing these concerns which is

attached as Document P. Later, the CTUIR sent a letter to Ben

Rusche demanding that the Tribe be consulted prior to a DOE

decision on this issue. This letter is also attached as Document G.

On January 5, 1987, the CTUIR notified DOE it was

cancelling future C and C negotiations. The decision was based

on the Tribe's displeasure with DOE's handling of the impact

assistance issue, DOE's consistently narrow interpretation of the

Tribe's rights under the NWPA and because of lingering issues

related to our as yet unresolved 1987 budget. The CTUIR letter

is attached as Document E.

The CTUIR has engaged in C and C negotiations with

diligence and in good faith. The Tribe preceives a C and C

Agreement as a document that breathes life into the NWPA and

defines the independent oversight role Congress envisioned for

affected Indian tribes. The Tribe also views a C and C Agreement

as establishing a procedure whereby the Tribe can protect the

rights reserved for them in their Treaty of 1855 with the United

States Government.
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When the Congress passed the continuing resolution

providing for DOE's Y'87 budget for NWPA activities, $79 million

was withheld pending DOE certification to Congress that it has

made a good faith effort to comply with the consultation and

cooperation requirments of Section 117Cc) of the NA. The CTUIR

requests that Congress closely monitor the resolution of C and C

issues between the CTUIR and DOE to assist you in your

deliberations concerning DOE's Section 117(c) efforts.

Clearly the DOE decision on. impact assistance is an

important first step. The CTUIR applauds the DOE decision on

this issue, but is equally concerned about the process that

yielded the result. As we pointed out to DOE on several

occasions, the importance of the impact assistance issue went

beyond the substance of the eventual decision. Also at stake was

the development of a process in which conflicts between DOE and

the CTUIR could be resolved. The consultation process did not

develop much, if at all, in the resolution of the impact

assistance issue. DOE's dedication to improving the consultation

requirements of the WPA, and continued Congressional pressure on

the Department, will be necessary to effectively develop the

relationships Congress envisioned for affected Indian tribes and

DOE during the repository program.

The CTUIR has withdrawn from C and C negotiations for

the time being because of DOE actions which we perceived as

restrictive of the level of tribal participation in overseeing
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DOE activity and which would limit our ability to protect our

treaty rights. The CTUIR has repeatedly demonstrated its

willingness to negotiate with DOE for a C and C Agreement that

defines the relationship between the Tribe and DOE that Congress

intended. The CTUIR has stated to DOE its refusal to continue

negotiations if DOE negotiators are going to consistently read

the NWPA to narrowly construe the authority of the Tribe so as to

inhibit our ability to protect our interests. With the impact

assistance decision rendered in the favor of the CTUIR, we must

how await DOE's decision on the interpretation of Section 117(c)

to determine whether we will'return to the table for C and C

negotiations.

By; ,
ElwOOd Patawa
Chairman, Board of Trustees

Attested by:
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DOCUMENT A

23 OctOber 16

Waste Policy A o 182 (the Act). Section 118 () (3) (A) and () of the Act

particullarly refers to irpact assistance. Al.sent "host tbe" status, that

is, abent the location of a repository within the boundaries of an Indian

resecrvtin, the tribe is not i-.tled to ipact assistance funding under

the Act. It follows, htaore at if a triLe is no etitled to receive

inpact assistance fndina, it is precluded from receiving grant funds to

prepare a report to the ecretary to request ah assistance, and likewise,

frcm receiving grant funds to ccnduct activities hose purpOses are to

SUPpORt report the Secretary to rest act assistsnce.

I.e UMTILIA and ez Perce Lndian tribes each have been

desigrzted as an "affected Indian tribe" pursuant to NWPMA Section 2(2) (B).

The Secretary of Interior made a finding that these tribes' off-reser- acr.

fishing rights may be both sstantially and adversely affec ed by the

sitinc cf a repcstcry at .'anfcrd. Hcwever, ncr.e of the-ee tries are a.



assistance for since the Hanford site is no located within the

boundaries of any of their reservations.

The and Nez Perce Indian tribes were designated

as Indian by te Secretary Or tHe of Interior

to solely of the possible substantial and

adverse aitect to their off-reservation. fishira rhtxs by the potential

siting of a repository at anford . Since the time of that designation, a

site within the Hnford reserv-tion hs been designated as cne of the three

rational sites to condt site cracterization activities. it is

uncontested that te anford eergy reservation is rot within the boundaries

of tese tribes reserations, as defined by the Act and their.respective

Treaties.

All of the foremEntiOned tribes have sought to Obtain financial

assistance for Activities woRse purposes relate to sUpporting a report to

request iMpact assistance from the Secretary through the grant

to their entitlenent to grant funds for ipact assistance.

At first glance, the use of the term "affected Indian tribes" within

the vaRious sections of the Act appears to be izrrecise. mever, a closer

exmminticn of this lazncuce asnd a review of the legislarie h.stcry f the

Act remOves this UNcertainty.

Sec-ions 116, 117, nd 118 of the Act address fiNIcial assistance to

affected States and ndian tribes. These sectiOns provide financial

assistance to the affected parties in varying degrees. THus, as "affected

Indians, these TRIBES are eNtitled to receive grant fUnds to assist in

their particpatiON. in actiAites as desgnated



Not all InDian TribeS WHICH HAVE BEEN dEsiGNated as "affected INdian

tribes," however, are entitled to the same degree of participation and

funding. The language of these sections, as supported by the legislative

history of the Act, manifests Congress' intent to provide iact assistance

-only o States and Tribes WITHN '*HOSE B feNXMlPES the 3C LtoSitory. ies.

Seccion 116 clearly identifies the State ithin whase bundaries the

site lies, as entitled to ipact assistance. Thus, for example, although

Oregon may be "affected" by the site location at Hanford, only Washington

cualifies to receive financial imoact assistance. Similarly, activities

ih-ose purposes are to assist in the preparation of a report to reqmest such

assistance from the Secretary, are permissible under the grant process.

Section 117 authorizes consultation and cooperation (C&C) greements

between the USDOE and the Sates or the coverning boy of "any affec ed

Indian tribe." This refers to both host and non-host Tribes, based an the

Congressional intent as set forth in the legislative history of the Act.

.e__ion 118 disesvses participetion of nc:in tri!r in the ru-cry

siting decision and characterization activities. Specific reference is made

in Section 118i4) to "a site for a repository MA71M CN TM SUIOTION CF

AN AET M IMIAN TMIEE." (phasis added). Subsection 118 (b) specifically

states tat "any Indian tribe desiring assistance under this ParaGraPh shal

prepare ad submit to the Secretary a report On any ecncomic, Social, Public

health and safety, and envirONmEtal impacts that are lkely as a result of

the develqpfent of a repository site CN TE RESEM\T1CN CF SCH INDIAN



The legislative history of the Act is VOLUMINOUS and cOMPLEX BILLS

introduced in both the House nd the Senate; ccm-ittees of both houses

reviewed these bills and aMENDMENTS were mde. A chronological trackin of

the issue at hand throughout the various proposals and arer-ndents

znstr1tes thi history sports the position recommended of this

papper.

A review of the House versions of the bill reveals that it was.

Congress intent to afford both host States and Tribes the saem extent of

participation under the Act. The House discussions relating to

ar-.icipaticn focus upon the right.of both host States and Tribes to share

inforrmat:cn, carticipate in planning and to make reccrendations to all

activities relating to the repository siting and locating process. There is

much discussion about the right to consultation and cooperation between the

Departnnt and the States and Tribes. The-e is also im.chi discussicn

regarding he extent of the vote for disappcroval/veto by the host State;

extending similar rights of vote for disapproval/veto to host Tribes.

entities," and intended to grant them a right to participate in the process

with the Secretary n all decisions which affected the activities within

tribal urisdictional boundaries. The House intended clear rights and

procedures for parzicipaticn by host States and Tribes in all decisicr.s

affecting te sites, and for financlal assistance to help them partici-ate

and to mitigate repository impacts. Thus, the concept f participaticn ard

funding was annexed to the concept of urisdicticn.

The cuse versicn of section 118 specifically contained the language

"en the reservatic" to qalify the particiraticn of i.dan tribes. Th..e



and "use and possessory rights."

Thus, it is clear from the legislative history in the HOUse, that it was

congress' intent to provide EntitleMent for ipact assistance exclusively to

host States and host Tribes.

THe two-prongec definitiaN of an "affected Indian tribe" came frOm THE

.Senate versioNs of The bill. The Senate bills were concered with Indian

tribes WITHIN AN AFFECTED STATE. That is, the right of participation was

intended to extend to tribes which were located within the borders of an

affected State and hd use or possessory rights within that state, but which

did nct have a repository sited within the boundaries of their reservaticn.

The Senate versions of the bill provided for participation by the

affected states and tribes in consultien and cooperation acreenments, nd for

sharin o information, planning, and making recar-mndations in the

repository process. Funding to cover the costs of State and Tribal

participation, as well as to mitigate in acts was to be available through

participation and funding, therefore, were to be provided principally, if

not entirely, throuch consultation and cooperation agreemeants.

The final version of the House bill contained language consistent with

providing ipact assistance only to hcst Tribes.

The Senate reviewed that version and seriUosed an amennet to the MOuse

bill. ng other things, that ameNDMent contained the two-pronged

definition from prior enate versicns of the bill, as well as the removal of

the qualifying term "on the reserzaticn" in certain sections of the bill.

The Senzte had amle cportunity to remove all references to "on the

:ese- -at tn" relatri:. to affected indian tribes, bur.did r.ct do o. 7te



reference to iwact assistance in Section 118 (b) (3) (as enacted) in this

version by the Senate still contained the qualifying term "on the

reservation." The P-ended Senate version was returned to the Hcuse ich

approved it without further amendient, and the Act ssed. It is clear,

theref -,re, that Congress intended to entitle only affected tribes upon wtse

reservation a repository site was located to receive impact. assistancei,



DOCUMENT B

tHomAS A CEvEOO,

November 5, 1986

Mr. Gene Pride
General Counsel
United States Department
of Energy

Post Office Box 550
Richland, Washington 99352

Dear Gene:

As you know, last August we first learned from you that
DOE-Richland (DOE-RL) had made a preliminary determination that
the affected Indian tribes were not entitled to receive impact
assistance under the Nuclear Waste Policy Act NWPA). You
informed me of this development orally at our Consultation and
Cooperation Agreement Subcommittee negotiations on August 7, 1986
in Pendleton.

The next week we received DOE-RL comments to our FY'87
grant proposals. The first comment to both the Umatilla and Nez
Perce proposals stated: There has been a preliminary
determination that the CTUIR are not entitled to receive impact
assistance funds under the NWPA. Therefore, activities such as
U-4 Environmental Monitoring and Studies and U-S Socioeconomic
and Cultural Assessment, and any of the other activities which
relate to impact assistance are not eligible for funding." The
Umatilla and Nez Perce Tribes were concerned about DOE's failure
to provide any citation to the NPA or any 'ther authority to
support its preliminary determination. Because of this concern,
the Umatilla and Nez Perce Tribes held a meetirng in Spokane on
August 20, 1986 to discuss DOE-RL's preliminary determination.
Max Powell represented DOE-RL at that meeting. Both tribes
informed Mr. Powell of their interest in being consulted prior to
a final DOE decision on the impact assistance issue. In order to
respond to DOE's position, however, we told Mr. Powell we needed
a legal memorandum from DOE that articulated the DOE position
with the appropriate citation to the legal authority providing
support for DOE arguments and conclusions. Mr. Powell promised
the tribes such a memorandum would be forthcoming. The same



Mr. Gene Pride
November 5, 1986
Page Two

questions were raised by the Umatilla Tribe in formal
Consultation and Cooperation negotiations on July 9, 1986 and
October 1, 1986 and DOE negotiators promised the detailed
memorandum we requested.

On October .24, 1986 the DOE-RL draft position paper on
impact assistance was mailed out. I speak for both the Umatilla
and Nez Perce Tribes in saying we are disappointed in the
memorandum. Aside from the substance of the document, the
memorandum fails to provide the legal basis for the DOE position.
As you know, the legislative history of the NWPA will be critical
in determining the intent of Congress with regard to impact
assistance. The memorandum consistently refers to ouse and
Senate versions of the Act as it moved through several sessions
of Congress. But the specific bills referred to or relied upon
by DOE are never identified. We requested the memorandum so we
could respond to the DOE position. Any such response requires an
understanding of the legal position we are challenging. We feel
that a revised memorandum containing citation to the legal
authority for DOE-RL's position is needed to comply with the
request the tribes have made and with minimal professional
standards.

In order to expedite the resolution of this important
matter, we request this information as soon as possible.

Sincerely,

Daniel Rester
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In the WPA, Congress determined that tribal and state governments whose

citizens are affected by the program should receive compensation for

reposltory-related impacts; This compensation would be paid from the Nuclear

Waste Fund established by the Act and comprised of fees paid by the owners and

generators of nuclear waste. The section of the Act dealing directly with

impact assistance for affected Indian tribes is Section 118. DOE-Richland has

preliminarily determined that Section 118 provides impact assistance only to

an affected tribe which is also a "host" tribe, i.e., an affected tribe as

defined in Section 2(2)(A) of the Act. DOE-Richland concludes, therefore,

that since the proposed Hanford Site is not located on the reservation of any

of the v affected Indian tribes surrounding Hanford, the tribes are not

entitled to receive Nuclear aste Fund monies or:

(1) impact assistance funding;

(2) the preparation of a report to DOE requesting impact
assistance; and

(3) conducting the activities lntended to support a report to DOE
requesting mpact assistance.

This Memorandum analyzes and responds to DOE-Richland's preliminary

determination. We note at the outset that the memorandum setting forth DOE's

position Is somewhat vague. The obscure references to "the legislative

history," congressional discusaion,U "the House blls,'( and "the Senate

bills" are not helpful in determining the specific provisions in the

legislative history upon which the author relies. Nonetheless, we have

attempted to respond with specificity and depth to the analysis presented by

DOE-Richland.

This Memorandum s divided nto four sections. These sections present,

seriatim, the following:
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(1) An analysis or the relevant provisions or the XWPA shedding
light on both Section 118 and the overall statutory scheme;

(2) An analysis of the legislative history of the NWPA showing the
,intent of Congress in providing for the participation of
Z.affected Indian tribes" under Section 118;

(3) A discussion o the interpretations of the WPA by DOE in its
Hission Plan that support our position on the ssue presented;.
and,

(4) A discussion of the relevant rules of statutory construction
ind their application to the issue presented.

Our opinion is that, ir presented with the issue, an impartial forum

would conclude that DOE s obliged under the NWPA to provide funds to the

"non-host" affected tribes for the study of potential impacts or a repository

at Hanford and to provide financial assistance designed to mitigate those

impacts.

Amalysis

I. The only reasonable interpretation of
the relevant provisions of the NWPA is that
"non-host" affected tribes may apply for and

receive impact assistance.

A. The definition of affected Indian tribe".

The NWPA confers special status upon affected states and Indian tribes

in the repository program. The Act was designed to achieve the purpose of

developing public confidence In the repository program by providing affected

states and tribes an oversight function paid for by the Nuclear Waste Fund.

Nevada ex rel. Loux v. Herrington, 77T F.2d 529, 536 (9th Cir. 1985).

Congress determined that a state ust be a "host" state in order to have

standing under the Act. That ls, "affected" status would be conferred only
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upon states with potential repository sites within their boundaries. Section

116(a).

Congress was more expansive when defining an "affected Indian tribe."

Affected status was granted, of course, to all tribes hosting a potential

repository site. Section 22)(A). But Congress also defined an affected"

tribe as one "whose ederally defined possessory or usage rights to other

lands outside of the reservation's boundaries arising out of congressionally

ratified treaties may be substantially and adversely affected by the locating

of such a facility: Provided, that the Secretary of Interior finds, upon the

petition of the appropriate governmental officials of the tribe, that such

effects are both substantial and adverse to the tribe...." Section 2(2)(B).

All three affected tribes in the first repository program are these "type B"

affected tribes hereinafter, "non-host" tribes).

The inclusion of "non-host" affected Indian tribes came from the Senate

version of the bill. As is discussed at length below, when this definition

was established in a 1981 Senate committee amendment to S. 1662, the Senate

committee described its intent as follows:

The revised definition recommended by the
Committee for the term 'affected Indian
tribe' s intended to take into account
situations where certain tribes ight have
off-reservation rights that could be
affected by the establishment of a storaje
or disposal facility, while at the same time
treating Indian tribes n a manner consis-
tent with that of States. Taking that Into
account, the Committee's intent is to recog-
nize the proprietary and governmental rights
of Indian tribes within the reservation's
boundaries and to recognize.proprietary
rights to areas outside the reservation...
which arise...out of Congressionally

ratified treaties and statutea.



The House bill, H.R. 3809, did not provide for participation by

"non-host" tribes at all. Only "host" tribes were eligible for the rights of

participation and financial compensation conferred in the Act. As will be

shown below, when the House agreed to the definition of "affected Indian

tribe" proposed by the Senate, the effect as to grant "non-host" affected

tribes the se rights of participation and compensation that were available

to "host" tribes under H.R. 3809.

B. The right to impact assistance under the NWPA.

The participation and compensation rights given to affected tribes are

detailed primarily in Sections 112-118 of the WPA. The specific right to

financial assistance designed to mitigate adverse impacts resulting from the

siting, development, r operation of a repository is governed by Section 118.

Section 118(b) mentions impact assistance and the tribal report

requesting such assistance in two paragraphs. Section 118(b)(2)(A)(ii) tates

that DOE shall make grants to "each affected Indian tribe where a candidate

site" has been approved to undergo site characterization "to develop a request

for mpact assistance under paragraph (2)." (The reference to paragraph (2)

is a drafting error. Only paragraph (3) deals specifically with the impact

report and impact assistance.)

Because of the importance of the wording, Section 118(b)(3) is quoted

verbatim (emphasis added):

(A) The Secretary shall provide financial
and technical assistance to any affected
Indian tribe requesting such assistance and
where there is a site with respect to which
the Commission has authorized construction
of a repository. Such assistance shall be

5



designed to mitigate the impact on such
Indian tribe of the development of such
repository. Such assistance to such Indian
tribe shall commence within 6 months
following the granting by the Commission of
a construction authorization for such
repository and following the initiation of
construction activities at such site.

(B) Any affected Indian tribe desiring
assistance under this paragraph shall
prepare and submit to the Secretary a report
on any economic, social, public health and
safety, and environmental mpacts that are
likely as a result of the development of a
repository at a site on the reservation or
such Indian tribe. Such report shall be
submitted to the Secretary following the
completion of site characterization
activities at such site and before the
recommendation of such site to the President
by the Secretary for application for a
construction authorization for a
repository. As soon as practicable
following the granting of a construction
authorization for such repository, the
Secretary shall seek to enter into a binding
agreement with the Indian tribe involved
setting forth the amount of assistance to be
provided to such Indian tribe under this
paragraph and the procedures to be followed
in providing such assistance.

On its face, at least, Section 118(b)(3) is ambiguous and, indeed,

contradictory. While Paragraph (A) says any affected Indian tribe Is entitled

to impact assistance, Paragraph (B) seems to limit impact assistance only to

"host' affected Indian tribes. As is discussed below in the Section

concerning the legislative history, this contradiction may be explained by the

failure of the drafters of the Conference Committee bill to execute the

directive of the Conference. But, in fact, we need not rely on the

legislative history, since other provisions of the Act referring to Section

116(b) make it clear that Congress intended that any affected Indian tribe be

able to file an impact report and receive mpact assistance.



As noted, Section 118(b) is internally inconsistent. From this, the

DoE-Richland preliminary determination makes broad conclusions that are in

direct contradiction or the clear authority granted affected Indian tribes in

other sections of the NWPA. One of the recommended positions of the DOE

memorandum is that affected Indian tribes are precluded "from receiving grant

funds to conduct activities whose purposes are to support a report to the

Secretary to request impact assistance". This appears to contradict quite

directly Section 114(a)(1)(H), which directs the Secretary to include in his

recommendation of a repository site "any impact report submitted under Section

116(b)(3)(B) by the affected Indian tribe where the repository is

located...." As will be shown in detail below, many provisions of the final

House bill were amended by the Conference Committee by changing references to

tribes "on whose reservation" a site is located to tribes "where" a site is

located. The Committee's plain intent was to expand the rights granted to

"host" tribes under the House bill to "non-host" affected tribes.

Such a change was also made in Section 18(b)(2)(A)(i), which states

that "each affected Indian tribe" is eligible for grants for purposes of

enabling the tribe "to review activities taken under this subtitle with

respect to such site for purposes of determining any potential economic,

social, public health and safety, and environmental impacts of such repository

on the reservation and its residents." The authority provided to affected

Indian tribes to study repository impacts is clear, absolute and in no way

conditioned on the location of the repository on the tribe's reservation.

Sections 114(a)(1)(H) and 118(b)(2)(A)(i), therefore, strengthen our

position regarding eligibility for impact assistance under Section 118(b)(3).
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The tribes clearly are entitled to study potential impacts and report to the

Secretary on those Impacts. oreover, Section 117(b) requires the Secretary

to consult and cooperate with "any affected Indian tribe" to resolve tribal

concerns regarding the public health and safety, environmental, and economic

impacts of a repository. Section 117(c)(1) authorizes agreements between DOE

and "any affected Indian tribe" to specify procedures by which, Inter alia,

the tribes ay "study, determine, comment upon, and make recommendations with

regard to the possible public health and safety, environmental, social, and

economic impacts" of a repository. Section 118(b)(1), in turn, requires the

Secretary to make grants "to each affected Indian tribe" for purposes Of

engaging in Section 117 activities. DOE's position, therefore, is difficult

to sustain. "Any" affected Indian tribe has broad rights to analyze the

impacts of a repository. The Secretary must make grants to "each" affected

tribe to carry out those analyses. The Secretary must consult and cooperate

with "any" affected tribe concerning such impacts. Given all this

congressional concern with the mpacts of a repository on affected tribes,

whether the repository is on or off the tribes' reservations, financial

assistance to mitigate such impacts should be denied only if the statute is

unmistakably clear in prohibiting such assistance. Given the facial ambiguity

of Section 116(b)(3), no such clarity exists. DOE's reading of the Section,

therefore, is pedantic and frustrates the meaning of the Act and the intent of

Congress in passing it.

II. The legislative history of the NWPA
shows that "non-host" affected tribes are to
be afforded the same rights of
participation, including financial
assistance from DOE, as "host" tribes and

states.

8



It is axiomatic among WPA program participants that the legislative

history of the Act is a confusing morass. The conflicting approaches of the

House and Senate were resolved in hurried, closed-door negotiations during the

waning hours of the lame-dqck session of the 97th Congress. The intent or

many compromise provisions is left uncertain by the lack of a final Conference

Report. Some issues, therefore, cannot be resolved save by guesswork.

The DOE memorandum, however, misses the mark in its analysis of the

legislative history. While it certainly s true that the Act is patterned

after the final version of H.R. 3809, the actual intent of the Act with regard

to non-host" affected Indian tribes may be found only in the reports and

debates in the Senate, where the definition of "affected Indian tribe" was

created. In essence, the House bill strictly limited tribal participation

under Section 118 to those tribes "on whose reservation" a repository was

proposed to be located. The Senate bill, on the other hand, was less specific

regarding.tribal and state participation, but envisioned equal levels of

participation between tribes and states. Moreover, the Senate bill drew no

distinction between "host" tribes and tribes whose affected status arises from

potential impacts on off-reservation possessory and usage rights.

When the two bills were reconciled in the closing hours of the 97th

Congress, each house made key concessions that affect the issue before us.

The Senate receded to the House on the provisions detailing the rights of

participation of states and Indian tribes; Sections 112-118. For its part,

the House receded to the Senate on the question of whether non-host" tribes

should be Included In the Act. From the point in time that the House agreed

for the first time to include "non-hoat" tribes in the Act, there is no
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evidence in the legislative history suggesting that either house ntended to

treat "host" and "non-host" tribes differently. To the contrary, the

legislative history shows the opposite--as is seen in the summary submitted to

the Senate by Senator McClure of major changes to H.R. 3809 negotiated between

the House and Senate:

The following summary sets forth those major
changes to the House-passed bill....

Rights conferred upon an Indian tribe to
participate in the development of a
repository, enter nto a written agreement,
transmit objections to Congress. and receive
financial assistance, are extended to
"affected Indian tribes." The term
"affected Indian tribe" includes those
tribes which, although the repository is not
located on the reservation, would suffer
substantial and adverse effects to posses-
sory or usage rights to lands outside of the
reservation. (H.R. 3809 limits tribal
participation to those situations where the
repository is located on the Indian
reservation.)

Cong. Rec. S. 15654 (Statement of Mr. McClure)(daily ed. Dec. 20, 1982).
(Parentheses in original; emphasis added).

As the following review will show, when the Conference Committee

accepted the Senate definition of affected Indian tribe", the effect was to

extend to "non-host" affected tribes the same rights of. participation and

compensation as was available to "host" tribes under the House bill.

A. The House bills did not consider "non-host" tribes to be
participants in the WPA process.

The first House of Representatives commitee report during the 97th

Congress on the bill that ultimately became the Nuclear Waste Policy Act (.R.
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3809) was that of the House Committee on Interior and Insular Affairs. H.

Rep. 97-491, 97th Cong., 2d Ses. Part I (1982)(hereinafter, "House Interior

Report"). As reported by the House Interior Committee, the bill contained no

definition or "affected Indian tribe." The term "Indian tribe" was defined at

Section 2(7) as follows:

The term "Indian tribe" means any Indian
tribe, band, nation or other. organized group
or community of Indians recognized as
eligible for the services provided to
Indians by the Secretary of the Interior
because of their status as Indians....

House Interior Report at 2.

In other words, any federally-recognized tribe was an "Indian tribe" for

purposes of the Act. Quite obviously, not all tribes could participate, since

many or cost would be unimpacted by the Act. No attempt, however, as made in

the definitions section to identify which tribes would be entitled to

participate in the Act. Instead, it was in the sections specifying the

substantive rights of participation that the House bill distinguished between

tribes that were eligible to particpate and those that were not.

Specifically, Section 118(b)(1)(A) provided that:

The Secretary shall make grants to each
Indian tribe on whose reservation a site for
a repository Is approved under Section
112(c). Such grants may be made to each
such Indian tribe only for purposes of
enabling such Indian tribe...to review
activities taken under this subtitle with
respect to such site for purposes of
determining any potential economic, social,
public health and safety, and environmental
Impacts of such repository on the reservtion
and ts residents.

House Interior Report at 13. (Emphasis added.)
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Quite clearly, the bill as reported limited the right to grant

assistance and the right to review DOE activities for their impacts on tribal

interests to tribes on whose reservations a repository site was under

consideration.

Paragraph (2) of Section 118(b) contained the same limitation:

(A) The Secretary shall provide financial
and technical assistance to any Indian tribe
requesting such assistance and on whose
reservation there is a site with respect to
which the Commission has authorized
construction of a repository. Such
assistance shall be designed to mitigate the
impact on such Indian :tribe of the
development or such repository....

(B) Any Indian tribe desiring assistance
under this paragraph shall prepare and
submit to the Secretary a report on any
economic, social, public health and safety,
and envirvonmental impacts that are likely
as a result of the development of a
repository at a site on the reservation of
such Indian tribe.

House Interior Report at 13. (Emphasis added.)

Again, the operative assumption in these provisions Is that only the

Indian tribe on whose reservation a repository site had been approved would be

eligible for impact assistance.

Had the Act been approved by Congress n this form, none of the three

affected tribes would be eligible for impact assistance. Indeed, had the Act

passed in this form, DOE would not even be obliged to confer with the three

tribes since no site on any of the three reservations is under consideration.

The point here is thats because "non-host" tribes had no standing whatsoever

under H. 3809 as reported by the Interior Committee, DOE's reliance on H.R.

3809 as indicating the Intended role of non-host tribes is misplaced.



The Report also envisions no role ror "non-host" tribes. In discussion,

for example, of the bill's provisions regarding participation and assistance

for states and Indian tribes, the Report states:

H.R. 3809 as amended by the Committee
provides for states or tribes which are
"hosts" to sites being studied for
repositories, and ites being developed for
repository operation, clear rights and
procedures for participation in decisions
effecting (sic) the sites and financial
assistance to help them participate and to
mitigate repository impacts.

House nterior Report at 45. (Emphasis added.)

Similarly, and with specific reference to Section 118, the Report states:

Section 118 provides for Indian tribes the
same rights and assistance provided for
states when a site being studied or
developed for se as a repository 1 located
within the boundaries of an Indian
reservation.

House Interior Report at 56. (Emphasis added.)

Without question, then, the Interior Committee bill tells us nothing of

the intended role of "non-host" tribes under Section 118 of the Act, as the

Committee never considered such tribes to have any role under Section 118.

The next House Committee to consider the bill was the Committee on Armed

Services. See H. Rep. No. 97-491# 97th Cong., 2d Ses3. Part 1I (1982). The

Armed Services Committee's review was quite limited and the Report does not

have any discussion relevant to the ssue of "non-host" tribes.

The final House Committee to issue a Report was the Committee on Energy

and Commerce. H. Rep. 97-785, 97th Cong., 2d Seas. (1982)(hereinafter, ouse

Energy Report"). The Energy Committee's Report dealt with H.R. 6598, which

was an alternative bill to H.R. 3809.
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H.R. 6598 as reported was identical to H.R. 3809 as reported in every

respect as regards the issue under consideration. The definition of "Indian

tribe," the absence or a definition of "affected Indian tribe," and the

provisions limiting tribal participation under Section 118 to tribes "on whose

reservation" a repository was being considered or developed all appear in H.R.

6598. See House Energy ReDort at 3, 15-16.' Moreover, the Energy Committee

expressed the same understanding of Section 118 as the Interior Committee:

Section 118 provides Indian tribes on whose
reservations a repository site is being
studied or developed with the same rights
.and assistance as provided to states under
Section 116....

Id. at 75. (Emphasis added.)

Because H.R; 3809 and H.R. 6598 differed substantially in other respects

not relevant here, both with each other and with a bill (H.R. 5016) reported

by the Science and Technology Committee, negotiations began among the

Interiorp Energy, Armed Services, and Science Committees. The bill resulting

from these negotiations was brought to the House floor on September 30, 1982.

See Cong. Rec. 8161 (daily ed. Sept. 30, 1982)(Remarkcs of Hr. Udall). The

bill brought to the floor, H.R. 71T7, was a substitute upon which the

principals in the four Committees had agreed. Id. at H8162. The relevant

provisions of H.R. 7187--the defintion of "Indian tribe", the absence of a

definition of *affected Indian tribe" and the limitation of tribal

participation under Section 118 to tribes on whose reservation" a repository

was considered or approved--are identical to the provisions in H.R. 3809 and

H.R. 6598. Id. at H8179, 8186. The bill was passed by the House in that

form.
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The upshot of this legislative history is that the House bill never

provided for participation under Section 118 by "non-host" Indian tribes. As

la discussed in the next subsection, the Senate bill- did 30 provide. It

follows, therefore, that we can learn little from the ouse bills of the

intended role of "non-host" tribes. Instead, the answer must come from

analysis of the history of the Act in the Senate.

B. The Senate bill at all times treated "host" and "non-host" affected
tribes dentically.

S. 1662 was introduced in the 97th Congress on September 24, 1981, by

Senator McClure or Idaho. Cong. Rec. 21947 (daily ed. Sept. 24, 1981)(Remarks

of Mr. McClure). The bill differed from the House bills in many respects.

Our present purpose, however, is to show that, whatever the extent of tribal

participation in the program, "host" states and host" and "non-host" affected

tribes had absolutely equal rights of participation.

This point is demonstrated clearly in the definition of "affected Indian

tribe" contained in the bill as introduced:

"(A)ffected Indian tribe" means any tribe in
an affected State whose rights reserved.
through statutes treaties, Executive
Orders, judicial decision, or other applic-
able law would reasonably be expected to be
adversely affected by the development,
construction or operation of a facility for
the long-term storage or disposal of
radioactive waste....

Id. at 21949.

The Senate definition makes no mention of any limitation to tribes "on

whose reservation a respository site was being considered or approved.

Indeed, unlike the House bills, the Senate bill did not even define the term

OreservatLon", since the term was irrelevant to tribal rights of participation.
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The same point--that tribal rights of participation are unaffected by

whether the site is on-reservation or off-reservation--can be established by a

review of the substantive provisions of S. 1662 governing state and tribal

rights of participation. Section 403(c), for example, required the President

to review the Secretary's recommendation of sites for characterization and

within sixty days transmit his decision to approve or disapprove the sites to

the Governor of the State in which the site Is located, and to the Tribal

Council of any affected Indian tribe." Id. at 21952. Under Section 404(b),

the Secretary was required to submit: prior to characterization an

environmental assessment and site characterization plan both "to the Governor

of the State in which the site is located, and to the Tribal Council of any

affected Indian tribe" for their review and comment. Id. The same was true

of the periodic reports on sites being characterized which were required by

Section 404(b)(2). Id. Other rights of participation granted by the bill to

states without exception also are granted to "affected Indian tribes".

Section 701(a)(notification by Secretary as to potentially acceptable sites);

701(b), (c) Cd) (e)(consultation and concurrence agreement); 701(f)

(notification by Secretary of intent to submit application for construction

and filing of state or tribal objections with Congress). Id. at 21953,

21954. Thus, S. 1662 as introduced created absolutely equal rights of

participation for states and "affected Indian tribes", and no tribal rights Of

participation were In any way conditioned upon the location of a site on a

tribe's reservation.

After consideration by the Senate Armed Services Committee, Energy and

Natural Resources Committee and Environment and Public Works Committee S.
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1662 returned to the Senate floor on April 28, 1982. Each Committee had

passed substitutes to S. 1662 and, after negotiations among the principals,

the Committee substitutes were withdrawn and Amendment No. 1350 was proposed

as a substitute for S. 1662. Cong. Rec. S4178 (daily ed. April 28,

1962)(Remarks of Mr. KcClure). Amendment No. 1350 contained several changes

from S. 1662 as introduced that are pertinent here. Most important is the

definition of "affected Indian tribe" at Section 201(14)s

"(A)ffected Indian tribe" means any tribe
within whose reservation boundaries...a
repository for high-level radioactive waste
or spent fuel is proposed to be located, or
whose federally defined possessory or usage
rights to other lands outside the
reservation's boundaries arising out of
Congressionally ratified treaties may be
substantially and adversely affected by the
locating of such a facility....

The reasons for this change are found in the Joint Report of the Energy

Committee and the Environment Committee, S. Rep. 97-282, 7th Cong., 1st Sess.

(1981)(hereinafter "Joint Report"). The Environment Committee changed the

definition, noting that:

The Committee also revised the definition of
the term "affected Indian tribe". The bill
as ntroduced contained a definition for the
term "affected Indian tribe" that was
substantially broader than the definition
for the term "affected State." In additiod,
the definition of "affected Indian tribe"
lacked precise standards for identifying
those interests of the tribe that would be
adversely affected. The revised definition
recommended by the Committee for the term
"affected Indian tribe" is intended to take
into account situations where certain tribes
might have off-reservation rights that could
be affected by the establishment of a
storage or disposal facility, while at the
same time treating Indian tribes n a manner
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consistent with that of States. Taking that
into account, the Committee's intent s to
recognize the proprietary and governmental
rights of Indian tribes within the reserva-
tion's boundaries and to recognize that
asserted proprietary rights to areas outside
the reservation, in order to be "affected",
should arise only out of Congressionally
ratified treaties and statutes.

Id. at 18.

This change, of course# narrowed the definition of "affected Indian

tribe", excluding all tribes whose off-reservation rights were based upon

anything but Congressionally-ratified' treates. But what the change did not

do is require different treatment for "host" and "non-host" affected tribes.

To the contrary, Amendment No. 1350 maintained the equality of treatment

between "the State in which a site is located" and "any affected Indian

tribe." See Sections 403(c)(notice from President concerning approval of

sites recommended for characterization); 404(b)(submission by Secretary of

environmental assessment and site characterization plan and periodic reports

on characterization activities); 701(a)(notification by Secretary as to

potentially acceptable sites); 701(b), (c), (d), (e)(consultation and

concurrence agreements); 701(f)(notification by Secretary of intent to submit

application for construction and filing of state or tribal objections with

Congress). Cong. Rec. S182 S185 (daily ed. April 28, 1982).

Moreover, and of particular mportance here, Section 701(c) of S.1662

was amended by Amendment No. 1350 to provide that:

In case of a proposed repository, the
cooperative agreement shall also provide for
compensation to the State or Indian tribe
for (1) the cost of State or Indian tribe
participation in the development of the
facility, including the acquisition of any
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necessary independent technical and
licensing information, and (2) impacts
caused by the siting. development.
construction and operation of a repository.

Id. at s418. Thus, the compromise bill submitted by the Senate Committees

provided for impact assistance to affected tribes without regard to whether

the repository site was on an affected tribe's reservation.

Once again, these changes were made by the Environment Committee and

explained in the Joint Report, at 27-29.

The Committee adds new elements to be
included in the agreement governing
financial compensation to be provided to the
affected State or Indian tribe. Financial
compensation is required for the costs of
State or Indian tribe participation in the
development of the proposed facility and for
the impacts caused by the siting,
development, construction and operation of
the facility...

Two fundamental principles underlie these
changes to title VII In the Committee
amendment. The first of these Is that an
affected State or Indian tribe should be
entitled to the broadest possible rights and
opportunities to participate in the
development of the, facilities covered by
title VII, but that no such State or Indian
tribe should Possess the right, through this
or any other Federal or State legislation,
to exercise an absolute veto right over ay
aspect of the planning, siting, development,
construction or operation of a facility
covered by the title. The Committee expects
this fundamental principle to govern any
interpretation, including judicial
interpretations, of the continuing validity
of actions by an affected State or Indian
tribe or of the State statutes...



The second principle s that all afected
States and Indian tribes should be treated
equally, and that no single State or tribe
should enjoy an advantage over another...

From this, the only conclusion available is that, under the Senate bill,

any affected Indian tribe, without regard to whether a repository site is on

the reservation or not, was eligible for "financial compensation ...for the

impacts" of a repository, was entitled to "the broadest possible rights of

participation, and was to "be treated equally" with "all affected States and

Indian tribes."

C. The Conrerence Committee Action.

The substitute for H.R. 3809 and S.1662 passed by the House and Senate

(H.R. 7187 and Amendment No. 1350, respectively) were, therefore, in general

agreement as to the rights or tribes and states to participate in the program

and to receive impact assistance. The two bills were in complete conflict,

however, as to whether "non-host" tribes were eligible for these rights of

participation and impact assistance. This, then, was the key issue before the

Conference Committee that impacts on the question under consideration here.

And it is on the question of the Conference Committee's intent that the

DOE memorandum misses the point. The memorandum concludes:

The final version of the House bill
contained language consistent with providing
impact assistance only to host tribes. The
Senate reviewed that version and super-
imposed an amendment to the House bill.
Among other things, that amendment contained
the two-pronged definition from prior Senate
versions of the bill, as well as the removal
of the qualifying term 'on the reservation'
in certain sections of the bill. The Senate
had ample opportunity to remove all
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references to 'on the reservation' relating
to affected Indian tribes, but did not do
go. The reference to Impact assistance In
118(b)(3)(as enacted) n this version by the
Senate still contained the qualifying terms
'on the reservation'. The anended Senate
version was returned to the House which
approved t without further amendment. It
is clear, therefore, that Congress ntended
to entitle only affected tribes upon whose
reservation a repository site was located to
receive impact ssIstance.

This passage is inaccurate in two respects. First, it relies upon

half-truths which, when corrected, destroy its logic. Second, it

Misunderstands how Congress does its business.

The first half-truth is the' description of the House bill's denial of

impact assistance to non-host* tribes. While that certainly is true, the

memorandum neglects to point out that the House bill completely excluded

"non-host" tribes from every aspect of Section 118, not merely the impact

assistance provisions. Horeover, the Conference bill clearly amended key

provisions in Section 118 from the House bill, and not even DOE denies

"non-host" tribal rights under several provisions of Section 118.

The second half-truth is the notation that the reference to impact

assistl-nctein Section 118(b)(3) of the WP& retalns the qualifying term "on

the reservation". But there were two such references in H.R. 7187; one in

Section 116(b)(2)(A) (118(b)(3)(A) of the NWPA) and one in Section

118(b)(2)(B) (118(b)(3)(B) of the NWPA). And one of those references was

changed to refer to the tribes "where there Is a site...." Compare, Section

118(b)(2)(A), HR.7187 Cong. ec. H8186 (daily ed. Sept. 30, 1982) with WPA

Section 118(b)(3)(A). In light of these facts, DOE's above-qtfoted discussion

Is not persuasive legislative analysis.
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The passage quoted above also shows a misunderstanding of the

congressional process. It supposes that the Senate "superimposed" amendments

on the House bill; that the Senate had "ample opportunity" to strike the

phrase "on the reservation" everywhere it appears in H.R. 7187 and failed to

do so; that the bill was returned to the House; and that the House made no

further amendments and passed the bill. This description suggests a

legislative tennis match in which House and Senate volley the bill back and

forth until one finally misses and the bill is passed.

In fact, after H.R. 7187 and Senate Amendment No. 1350 were passed,

representatives of the House and Senate conferred at length to reach a

compromise. They chose to use HR. 7187 as the vehicle for mark-up, and made

many changes. When the Conference Committee reached agreement, the bill was

sent back simltaneously to both houses for consideration and could not be

amended on the floor or either house lest the Conference compromise fall

apart. Thus, the key to resolving the ambiguities of Section 118 is in

discovering what the Conference Committee intended, not in noting what the

House or Senate individually did or failed to do.

That intent may be found by looking at the changes made by the

Conference Committee; by comparing the pertinent provisions of H.R. 7187 as

passed by the House with the Nuclear Waste Policy Act s passed by both

houses. This comparison demonstrates that the Senate's position--that

wnon-host" affected tribes are entitled to the same rights under the Act as

"host" tribes--carried the day.

Section 113(b)(3), for example, as passed by the House in H.R. 7187,

Cong. Rec. 8182 (daily ed.g Sept. 30, 1982), limited the right to receive



semi-annual reports on characterization activities to "the tribe on whose

reservation" the candidate site is located. Section 113(b)(3) of the Act,

however, gives that right to "the affected Indian tribe where such candidate

site" ls located. The same change was made in Section 113(c)(3) regarding

notification by the Secretary of the termination of characterization

activities. The only conceivable purpose of the changes is to recognize the

role of non-host" affected tribes.

Similar changes were made in Section 114. As passed by the House, H.R.

7187 limited the Secretary's duty to notify a tribe of his recommendation of a

repository site to the tribe "on whose reservation" the site was located.

Section 114(a)(l), Cong. Rec. H8182. The WPA, however, requires notification

of "the affected. Indian tribe where such site s located." The same change

was made in Section 114(a)(1)(H), as noted above.

Moving next to Section 118, the same pattern of changes is evident with

regard to grants, financial and technical assistance and Impact studies.

Subsection (b) was amended n several key respects. First, the subsection was

changed to require the Secretary to make grants to "each affected tribe"

notified of a potentially acceptable site within ts area of Interest. NWPA

Section 118(b)(1)# and see Cong. Rec. H8186. Paragraph (b)(1) became

paragraph (b)(2). Id. In paragraph (b)(1) of H.R. 7187, .the Secretary was

directed to make grants for, nter alia, mpact studies "to each Indian tribe

on whose reservation" a candidate site has been approved for characteriza-

tion. The corresponding provisislon of the NWPA, Section 118(b)(2), extends

the Secretary's duty to "each affected Indian tribe where a candidate site"

has been approved for characterization. Also compare Sections 112(b)(1)(C),

23..



Y I

112(c)(1), H.R. 7187, Cong. Rec. H8181 with NWPA Sections 112(b)(1)(H),

112(c)(I)("on hose reservation" changed to "where" in context of notifica-

tions regarding nomination and approval or stes for characterization).

Finally, and most importantly for present purposes, Section 118(b)(2)(A)

of H.R. 7187 authorized impact assistance only to the tribe "on whose

reservation there is a site" where repository construction has been authorized

by the Nuclear Regulatory Commission. Section 118(b)(3)(A) of the NPA,

however, requires mpact assistance to "any affected Indian tribe requesting

such assistance and where there is a site" at which the Commission has

authorized construction.

These changes demonstrate clearly that the Senate prevailed upon and

persuaded the Hodse to allow all "affected Indian tribes" as defined in the

Senate bill to participate on an equal basis with "host" tribes and states.

That this is the purpose of the changes is made clear by Senator McClure's

summary of "major changes" in the ouse bill agreed upon by the Conference

Committee:

Rights conferred upon an Indian tribe to
participate in the development of a

- -repository, enter into a written agreement,
transmit objections to Congress, and receive
financial assistance, are extended to
'affected Indian tribes.' The term
'affected Indian tribe' includes those
tribes which, although the proposed reposi-
tory is not located on the reservation,
would suffer substantial and adverse effects
to possessory or usage rights to lands
outside of the reservation. (H.R. 3809
limits tribal participation to those situa-
tions where the repository is located on the
Indian reservation.)

Cong. Rec. S15654 (daily ed. Dec. 20, 1982)(Remarks

(parentheses n original).

or Mr. McClure)
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This statement ratifies our position in every respect. It notes

specifically that the House bill "limits tribal participation to those

situations where the repository is located on the reservation" and it notes

that the Conference Committee "extended to 'affected Indian tribes'" all

rights of participation conferred upon "host" tribes in the House bill.

DOE has been quick to point out, of course, that not all references to

tribes "on whose reservation" a site is located were revised in the Conference

bill. Indeed, DOE incorrectly postulates that the Senate "superimposed"

amendments to H.R. 7187, carefully and selectively changing the references to

"host" tribes to include non-host7 tribes only in certain provisions. There

are three flaws in this postulation.

First, it ignores the fact that the House and Senate Conference

Committee issued a final compromise bill that was not subject to amendment in

either house. It also indicates a belief that Congressmen and Senators

actually sit and draft amendments in Conference. In point of fact, the

conferees make agreements on policy on many issues and leave it to staff to

redraft the bill accordingly.

Second, DOE's analysis ignores the fact that the pattern of changes in

references to tribes "on whose reservation" a site is located lacks

consistency and defies logic. Section 113 of H.R. 7187, for example, limited

the right to receive site characterization plans and semi-annual reports on

characterization activities to tribes "on whose reservation" a site is

located. Section 113Cb)(1), (b)(3). The corresponding provisions of the NWPA

illogically retain that limitation in the case of the site Characterization

plan, but extend the requirement that the Secretary report emi-annually to
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include affected tribes "where such candidate site is located". No good

reason exists why a tribe should be entitled to receive one and not the other,

and DOE quite properly has announced that the "non-host" affected tribes will

in fact receive the site characterization plan.

The best example, however, Is Section 118(b)(3) itself. In paragraph

(A), the reference to "any Indian tribe...on whose reservation" a site is

located was changed to "any affected Indian tribe...where there is a

site...." Yet paragraph (B) retains the reference to a site Pon the

reservation". The Conference Committee simply could not have intended such

inconsistency.

Third and finally, DOE's postulation of the course of events directly

conflicts with explicit legislative history in the form of Senator cClure's

summary of the changes to the House bill made by the Conference Committee. To

accept DOE's position, one must deem Senator McClure to have misled his

colleagues or to have incompetently failed to understand the bill in whose

passage he was a principal player.

But there is a third scenario that begins with the proposition that

Senator McClure accurately described what the Conference Committee intended.

If that proposition is accepted, it becomes clear from the illogical pattern

of the amendments that the staff who drafted the changes agreed upon by the

Committee botched the chore. Indeed, given the last-minute nature of

Conference amendments ade in the losing hours of a lame-duck Congress, we

should be surprised if there were not errors.

Sections I and II of this emorandum, therefore, have shown that both

the NWPA on its face and the legislative history support our position that
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anon-host" affected tribes May prepare and submit an Impact report and request

for impact assistance, and are entitled to receive such assistance. Section

III will fortify this analysis by showing that DOE tself has construed the

NWPA in similar fashion in its Mission Plan.

III. DOE's Mission Plan consistently
Interpreted the NWPA as authorizing impact

assistance to all affected Indian tribes.

Under the NWPA, DOE was required to prepare a Mission Plan which was to

be a comprehensive report providing an informational basis sufficient to

permit informed decisions In carrying out the repository program. Section

301(a). DOE released the Mission Plan in June, 1985. The Mission Plan

supports the affected Indian tribes' claim that they are entitled to mpact

assistance.

Congress, of course, was especially concerned that the Mission Plan

address repository impacts on affected States and Indian tribes. Section 4.3

of the Mission Plan, entitled "Analysis of Mitigation of Socioeconomic

Impacts", discusses DOE's goals and intentions in addressing repository

impacts. The section states:

The Act provides for financial and technical
assistance to mitigate the impacts of
waste-disposal activities. Many of the
activities that may be undertaken by the DQE
as part of the waste-management program
could lead to social and economic impacts on
States, affected Indian tribes, and
communities n the vicinity of facilities or
along transportation corridors. It Is of
the utmost importance that the potential for
such impacts be assessed in a thorough and
timely manner, with adequate planning to
avold, minimize, or mitigate any negative
Impacts.
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States, affected Indian tribes, and local
communities will pursue parallel paths with
the DOE in their asessment and planning
efforts. For example, the DOE will conduct
socioeconomic-Impact assessments for the
environmental assessments and the environ-
mental impact statement. States and
affected Indian tribes may conduct their own
socioeconomic-impact assessments to develop
and document their requests for mitigation
grants n the repository program. The DOE
will work closely with States, affected
Indian tribes, and localities during this
process to achieve a common understanding of
the ssues that need to be addressed, the
impacts that will need to be mitigated, and
the analytical tools that Vill need to be
used. Some of ttese efforts will be
specified in the C & C agreements described
in Section 4.2.

(Emphasis added.) This provision quite clearly envisions impact assistance to

both tribes and the state involved in a single site, whether on-reservation or

off.

DOE then identifies three goals of its efforts to analyze socioeconomic

impacts:

1. To attain a thorough understanding of
the social and economic mpacts of the
program.

2. To avoids minimize, or mitigate social
and economic impacts to the greatest
extent possible.

3. To ensure that the assessment of
Impacts and plans for their mitigation
are developed with understanding of,
and sensitivity to. the concerns of
States. affected Indian tribes, and
local communities--and with the
cooperation of affected groups.

Hission Plan, pp. 137-138. (Emphasis added.) Again, these statements

presuppose that a state and one or more affected Indian tribes both will be

involved with a single site.

2B



' *

The Mission Plan goes on to describe when impact assistance will be

provided and again includes all affected Indian tribes. Section 4.3.2 of the

mission Plan, entitled "Implementing Plans", requires DOE to "work with

States, affected Indian tribes, and localities to develop impact mitigation

plans in response to the siting of repository and storage facilities."

Mission Plan, p. 139. The Mission Plan proceeds in a manner that tracks the

language In Section 118(b)(3)(A) of the WPA which provides for mpact

assistance to any affected Indian tribe requesting such assistance where the

NRC has licensed construction of a repository. Id.

Clearly, the Mission Plan does not discriminate among affected Indian

tribes in determining which tribes are entitled to impact assistance. The

Mission Plan reflects the intent of Congress concerning impact assistance to

affected Indian tribes in that it provides that all affected Indian tribes are

entitled to impact assistance.

IV. The applicable rules of statutory
construction compel the conclusion that
Congress intended "non-host" affected tribes

to be eligible for impact assistance.

- To the extent that any further support for our analysis is necessary,

such support may be found in the applicable rules of statutory construction.

The purposes Congress sought to achieve by enacting a statute provide

the context in which the words of the statute are to be interpreted. Chapman

v. Houston Welfare Rights Org., 441 U.S. 600 (1979). Congress was clear in

listing the purposes for which the NWPA was enacted. A central purpose was to

establish the Nuclear Waste Fund, which was to be composed o payments made by

generators and owners of such waste and spent fuels that would ensure that the

costs of carrying out activities relating to the disposal of radioactive waste
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would be borne by the persons responsible for generating the wastes. Section

111(b)(4). Congress further determined that the economic, socialv public

health and safety, and environmental mpacts caused by a repository should be

compensated from the Nuclear Waste Fund. Section 116(c), 118(b).

Congress also specifically stated that the NWPA should be nterpreted

broadly. The Joint Report from the Senate Committees which drafted the Senate

version of the Act stated that an affected State or Indian tribe should be

entitled to the broadest possible rights and opportunities to participate in

the development..." of a repository. S. Rep. No. 282, 97th Cong., 1st Sess.

28 (1961). The Report went on to state that the Committees "expected this

fundamental principle to govern any interpretation3 Including judicial

interpretation..." of the Act. Id. In the first case in wich a federal court

was required to interpret an ambiguity in the Act, the court relied upon the

Committees' interpretive guideline in construing the Act. State of Nevada ex

rel. Loux v. Herrington, 7 F.2d 529, 533 (9th Cir., 1985). DOE, therefore,

must interpret amiguities in the Act liberally to provide the broadest

possible rights to affected Indian tribes as mandated by Congress and the

courts.

Other special rules or construction apply due to the fact that Indian

rights are affected. The Federal government holds Indian land, resources and

rights in trust for Indian people. Cherokee Nation v. Georgia, 30 U.S. (5

Pet.) 1 (1831); Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). Like all

departments of the United States government, DOE is obligated to carry out

these trust duties In all its activities occurring both on and Off an Indian

reservation. Northern Cheyenne v. Hodel, 12 Indian L. Rep. 3065 (D. ont.,

1985). Thus, President Reagan's Indian Policy Statement of January 23, 1983,
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requires federal agencies to exercise their trust responsibilities to Indian

tribes "with the highest degree Of fiduciary standards."

A principal element of the federal trust responsibility--the special

canons of construction of federal Indian law--applies to any DOE

interpretation of NWPA provisions concerning the participation of affected

Indian tribes. Thus, DOE's trust responsibility requires it to interpret the

Act and its regulations so as to protect Indian rights. Menominee Tribe v.

United States, 391 U.S. 404 (1968). Koreover, because the impact assistance

provisions at issue here were passed to protect the rights of Indian tribes,

the statute is to be construed liberally, with doubtful expressions resolved

in favor of the Indians. E.g.1 Bryan v. Itasca County, 426 U.S. 373, 392

(1976); Northern Cheyenne Tribe v. Hollowbreast, 425 U.S. 649, 655 n7 (1976);

Antoine v. Washington, 420 U.S. 194, 199-200 (1975); Menominee Tribe v. United

States, supra; Alaska Pacific Fisheries v. United States, 248 U.S. 78, 89

(1918); Choate v. Trapp, 224 U.S. 665, 675 (1912).

These rules apply with special force here. Because DOE must interpret

the Act liberally to ensure the broadest possible participation of affected

States and tribes, it should choose the interpretation of Section 118(b)(3)

that provides the broadest rights to tribes that the statute can reasonably be

read to allow. And where, as here, ambiguities in the Act appear to be the

result of imprecise drafting, such imprecision may not be used to frustrate

the manifest purpose and intent of Congress as revealed by the legislative

history. F Premachandra v. Mitts, 727 F.2d 717 (th Cr. 1984). Thus,

the inconsistencies in Section 1(b)(3) must be read so as to encourage the

broadest possible tribal participation.



So, too, must DOE construe the statute liberally in favor of the tribes

and resolve the ambiguities of Section 118 in the tribes' favor. Such

construction in this case leads inevitably to the result that Section 118

allows "non-host" affected tribes to request and receive impact assistance.

Conclusion

The foregoing analysis establishes beyond any credible doubt that

Congress granted to "non-host" affected tribes the right to request and

receive financial and technical assistance designed to mitigate any adverse

impacts on. tribal interests resulting from the siting, development, or

operation of a repository under the WPA. Careful analysis of the statute and

its legislative history show that to be the intent of Congress. DOE itself

has so interpreted the Act in a major program document. Finally, should any

doubt remain, the applicable rules of statutory construction compel the result

favoring the tribes. Thus, we believe that an impartial law-applying forum

would so hold.

BKGHEMO
KEVIN/TRIBAL
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~~~~~~~~DOCUMENT D
DOCUMENT D NUCLEAR WASTE

STUDY PROGRAMJ

CONFEDERATED TRIBES
of the

P.O. Box 638

r X Act PENDLETON, OREGON 97801

-fi g .; it) Area Code 503 Phone 276-3018

December 15, 1986

Mr. John Anttonen
Assistant Manager for Conmercial Nclear Waste
United States Department of Energy
P.O. Box 550
Richland, Washington 99352

R.E: Fleting Regarding Impact Assistance

Dear MIr. Anttonen:

This letter follows up phone conversations you have had with
Bill Burke concerning the meeting on impact assistance scheduled on
December 1, 1986.

As you know, that meeting was originally scheduled for December
16th. Because of a conflict with your schedule, the meeting was moved
to December 18th. Your presence at te meeting was important to the
CIUIR. Ve felt the importance of the impact assistance issue demanded
the attention of top policymaking officials from both DOE and the
CrUIR.

The affected tribes requested the meeting with you and your staff
because we feel the Richland draft preliminary determination on this
issue is incorrect and fails to take into account the intent of Congress
as reflected in the legislative history. In fact, in a letter dated
November 5th we requested that your legal counsel provide us with
the legal authority that your preliminary determination was based upon.
That has not been received.

Without having the legal basis of DOE's position before us, the
importance of the meeting on December 18th was to speak directly to
the top echlon of policymakers in the DOE Richland office. Vle
recognize that you will make the final Richland determination, and
it was you we wanted to speak to. Obviously, your absence will make
that impossible.

Equally troubling to the CUIR is the fact DOE apparently had no
intent of informing the affected tribes prior to the meeting that you
were not going to be in attendance. Instead, %.we found out through
second-hand sources.



Mr. John Anttonen
December 15, 1986
Page two

The importance of the impact assistance issue goes beyond the
substance of the decision to be reached. Also at stake is the
development of a process by which conflicts between DOE and the
CIUIR can be resolved. The consultation process mandated by the WPA
has not taken any great leap forward since last August when Max Powell
met with the affected tribes on the impact assistance issue and assured
us DOE wished to reach a preliminary determination with full consultation
with affected tribes. The failure of DOE to provide us with a draft
position paper with the appropriate legal citations and your unavail-
ability to meet with us make the December 18th meeting useless to the
CIUIR.

Nonetheless, the MTUIR still wishes to co 1 ent on the final
Richland preliminary determination prior to it being sent back to DOE
headquarters for a final agency decision. We expect that our comments
will be attached to the Richland preliminary determination.- Furthermore,
the UIR will insist that it have an opportunity to meet with DOE
officials responsible for making the final agency decision.

Sincerely,

CINFEDERATED TRIBES OF THE
UMATIUA INDIAN RESERVATION

Elwood H. Patawa, Chairman
Board of Trustees

cc: J. Herman Reuben, NPIEC
Ben C. Rusche, DOE

EHP:cm



Department of Energy
Richland Operations Office

p.O. Box 550
Richland, Washington 99352 87-AMC-6

January 29, 1987

mr. Elwood H. Patawa, Chairman
Board of Trustees
Confederated Tribes of the

Umatilla Indian Reservation
P. 0. Box 638
Pendleton, oR 97801

Dear mr. Patawa:

IMPACT ASSISTANCE

The Department of Energy DE) has determined that "affected Indian Tribes,"
as defined by the Nuclear Waste Policy Act of 1982 (the Act) Section
2(2) (B), are eligible to receive financial assistance to develop a report
requesting impact assistance under Section 118 (b) (2) (A) (ii) of the Act.
Furthermore, if the Hanford Site is finally selected as a site for
construction of a repository, then the Department of the Interior designated
affected Indian Tribes for the Hanford Site would be eligible for financial
and technical impact assistance (to address impacts of repository
development) under Section 118(b) (3) (A) and (B) of the Act.

Affected Indian Tribes are eligible to receive financial assistance during
site characterization for the purpose of preparing an impact assistance
report; however, as with all affected parties, financial ipact assistance
payments would not commence until after the initiation of construction
activities at such site, in accordance with the Act. The Department
realizes that affected parties are also concerned about potential adverse
impacts stemming from DOE's site characterization activities. During site
characterization, DOE will be conducting its activities in a manner that
minimizes, to the maximum extent practicable, any significant adverse
environmental impacts in accordance with Section 113(a) of the Act.
Although DOE does not anticipate any significant adverse impacts as a result
of site characterization activities, should adverse ipacts occur during
site characterization, DOE would propose to address such impacts, in
consultation with affected parties, via direct technical assistance.

As DOE carries out the Congressional mandate to develop a nuclear waste
repository, the Department intends to ensure that the interests of the
Confederated Tribes of the Umatilla Indian eservation (CTUIR) are
protected. I realize that you have expressed additional concerns about DOE
and CTUIR relations. The Department will be responding to those concerns in
a separate letter to you.
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M. Elwood H. atawa -2- JAN 2 9 187

If you have questions about either this letter specifically or other issues,
please call re or Mr. Max Powell of my staff at (509) 376-5267. I look
forward to future discussions with you about our program.

Sincerely,

John h. Anttonen , Assistant Manager
for Commercial Nuclear Waste



STUDY PROGRAM

CONFEDERATED TRIBES
of the

P.O. Box 638
PENDLETON, OREGON 97801

Area Code 503 Phone 276-3018

December 16, 1986

Mr. Barry Gale
U.S. Department of Energy
Forrestal Building, Rw. - 223
Washington, D.C. 20585

RE: Discussion of Section 117(c)

Dear Mr. Gale:

I was troubled by the discussion at the last ISoG meeting in
Las Vegas concerning the applicability of provisions in Section 117(c)
to affected Indian tribes. I understand no substantive decisions
were reached at the meeting, but the decision to make the issue an
action item was at odds with stated DOE policy to date.

At the St. Louis ISoG meeting in June of this year, you stated
that it was DOE policy to make all the provisions of Section 117(c)
applicable to affected Indian tribes. At our C & C negotiations on
July 9, 1986 you made the same point. the court reporter at the
negotiations recorded your comments as follows:

mr. Chairman, I just wanted to point out, as
per our discussions in St. Louis about the C
& C Agreement, that if you look at the overall
header for Section 117, it says "consultation
with states and affected Indian tribes." And
that's why we have interpreted all of those
activities under 117 to fully involve states
and affected Indian tribes.

It's obvious that Congress intended that
section to apply to tribes as well as to states."

7



Mr. Barry Gale
December 16, 1986
Page Two

The need to make this issue an action item suggests DOE has
no policy on these important provisions. If that is the case, why
have you told the CIUIR negotiating team DOE has determined that
affected tribes are entitled to full involvement in all activities
under Section 117(c)? I ould appreciate an answer to this question
prior to the next ISoG meeting.

Sincerely,

CoNfEDERATED TRIBES OF THE
umATILLA INDIAN RESERVATION

William H. Burke, Director
Nuclear Waste Study Program

cc: John Anttonen, DOE
Ron Halfmoon, NP-NwPA
John Hutchins, CERT



CONFEDERATED TRIBES
of the

P.O. Box 638
PENDLETON, OREGON 97801

Area Code 503 Phone 276-3018

January 19, 1987

Mr. Ben Rusche, Director
Office of Civilian Radioactive
Waste Management

U.S. Department of Energy
1000 Independence Avenue, S.W.
GB-270
Washington, D.C. 20585

RE: Nuclear Waste Policy Act - Interpretation of Section 117(c)

Dear Mr. Rusche:

As you are aware, the Confederated Tribes of the Umatilla Indian
Reservation (CTUIR) is presently involved in the dispute concerning the
entitlement of affected Indian tribes to impact assistance under the
Nuclear Waste Policy Act (NWPA). From the CUIR's perspective, the
immediate significance of the impact assistance issue goes to the larger
question of whether DOE will interpret the NWPA so as to allow affected
Indian tribes the right to participate on an equal basis with states in
the repository program. Our research of the legislative history clearly
indicates that was the intent of Congress.

The issue of the level of affected tribe participation arose again
at the last Institutional/Socioeconomic Coordinating Group (ISCG) meeting
held last December. The issue under discussion was the sources of funding
to mitigate site characterization impacts. The attached DOE memorandum
raised the potential of mitigation funding being available to assist
"States and units of general local government in the vicinity of the
repository site in resolving their offsite concerns." The memorandum
cites Section 117(c) (5) as authorizing the funding.

A CUIR representative questioned whether affected tribes could rely
upon the same authority for assistance in addressing their offsite concerns.
Of course, the question raises the issue of the applicability of the
various provisions in Section 117(c) to C and C Agreements with affected
Indian tribes. As you know, several subsections under 117(c), including
117(c) (5), omit reference to tribes.

TREATY JUNE 9, 1855 CAYUSE, UMATILLA AND WALLAWALLA TRIBES



Mr. Ben Rusche
January 19, 1987
Page Two

These omissions notwithstanding, DOE officials have consistently
stated that it is DOE policy that affected tribes are entitled to all
provisions under Section.117(c). ast June at the ISOC meeting in OE. Louis,
Barry Gale addressed this specific issue and presented DOE's policy. later,
when the same issue arose in C and C negotiations between the CUIR and DOE,
Mr. Gale, who represents DOE Headquarters in the negotiations, stated:

mr. Chairman, I just wanted to point out, as per our
discussions in St. Louis about the C & C Agreement,
that if you look at the overall header for Section 117,
it says consultation with states and affected Indian
tribes.' And that's why we have interpreted all of
those activities under 117 to fully involve states and
affected Indian tribes.

It's obvious that Congress intended that section to
apply to tribes as well as to states."

Despite DOE's prior policy on the application of Section 117(c), the
issue was sufficiently unclear to DOE in December to require making the
interpretation of the section an action item requiring resolution by OCRWM.
We have sent Mr. Gale a letter questioning the status of his prior commitments
on this issue which is attached.

The CUIR feels DOE should consult with the Tribe prior to rendering
their decision on this important issue. The CUIR has been involved in C
and C negotiations for the past year and our future participation in these
negotiations will certainly be impacted by DOE's decision. We think the
consultation and cooperation requirements of the NWPA require, at a minimum,
that DOE officials responsible for developing DOE policy on the interpretation
of Section 117(c) hear our views. The similarity of this issue to the question
of impact assistance demands that a similar level of consultation between DOE
and the CUIR take place. We are prepared to meet with you or your representa-
tives at the earliest opportunity.

Sincerely,

CONFEDERATED TRIBES OF THE
UMATILLA INDIAN RESERVATION

Louie H. Dick, Jr., Cha
Nuclear Waste Advisory Committee

Enclosure



DOCUMENT H

CONFEDERATED TRIBES

PENDLETON, OREGON 97801
Area Code 503 Phone 276-3018

January 5, 1987

Mr. John Anttonen
Assistant Manager for Commercial

Nuclear Waste
United States Department of Energy
P.O. Box 550
Richland, Washington 99352

RE: Subcommittee and Committee Meetings

Dear Mr. Anttonen:

At our last C and C negotiation session, the CTUIR and
DOE tentatively set dates for a subcommittee meeting on January
7th and for a negotiation session for the full committees on
January 28th. The CTUIR conditioned their commitment to these
dates on a satisfactory outcome of the scheduled meeting on
December 18th concerning impact assistance. As you know, the
December 18th meeting was cancelled because of your absence.

Therefore, the CTUIR will not participate in the C and C
meetings scheduled in January. Nor is the Tribe interested in
rescheduling any future C and C negotiations at this time.

Both DOE and the CTUIR have recognized that the resolution
of the impact assistance issue was going to be a test case in
the development of a consultation relationship between the
parties. The issue was of sufficient importance to demand the
policy, programmatic and legal attention of both DOE and the
CTUIR and a process was established to resolve the issue. The
CTUIR wishes to withdraw from our presently scheduled C and C
meetings because DOE has failed to live up to its commitments
the consultation process has broken down.



Mr. John Anttonen
January 5, 1987
Page Two

However, the CTUIR will consider resuming C and C
negotiations under the following conditions:

a resolution of the impact-assistance issue
that recognizes the entitlement of all affected
tribes to file an impact report and to receive
mitigation assistance under section 118(b)(3)
of the Nuclear Waste Policy Act;

* a timely and mutually satisfactory resolution
of the CTUIR's Fiscal Year 1987 grant proposal;
and

* that the DOE recognize in writing that the
Nuclear Waste Policy Act is to be construed
broadly so as to maximize the participating
rights of. the CTUIR so that Tribal interests
will be protected.

Sincerely,

CONFEDERATED TRIBES OF THE
UMATILLA INDIAN RESERVATION

Louie Dick, Jr., chairman
Nuclear Waste Study Program

cc: Secretary Herrington
B. Rusche, OCRWM Director

LD:sm



Department of Energy

honorable george bush

President of the senate
Washington, Dc 20510

Dear mr President

Section ll7(c) of the Nuclear Waste Policy Act of 982 (th Act)
directs the Department of Znergy (DOE) to submit to Congress a
report n t tatus of ngotiations of Consultation and Coopera-
tion Agreements vith tates and affected ndian Tribes# I those
agreements are not completed ithin the time specified by the
Act. This report must also nclude the reasons hy such agree-

eants have not been completed. In accordance with the Act, am
submitting the report rlating to the negotiations with the
Confederated Tribes of the tMatilla ndian Reservation.

At the request of the Confederated Tribes of the Matilla ndian
eservation, negotiations leading to Consultation and Cooperation

Agreements were initiated on Tune 0, l985.

Although negotiations have been ongoing, for the reasons stated
In the nclosed report, negotiations were not concluded by
january 0, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Tatilla indian
Reservation.

Sincerely,

ben C. Rusche, Director
Office of-Civilian radioactive

Waste Management

Enclosures



Department of Energy
washington dC 20585

MAR 17 1986

honorable jamie L. Whitten
Chairman Comitte on
Appropriations

house of Representatives
Washington, D.C. 20515

Dear mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Departuent of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera
tlon Agreements with States and affected ndian Tribes, if those
agreements are not completed wLthin the time specified by the
Act. This report ust also nclude the reasons why such agree-
sents have not ben completed. In accordance with the Act, I an
submitting the report relating to the negotiations ith the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements ere nitiated on June 0, 1955.

Although negotiations have been ongoing, for the reasons stated
In the enclosed report, negotiations were not concluded by
January 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

ben C. rusche, Director
Office of Civilian Radioactive
Waste managesent



Department of Energy
washington DC 20585

mAR 17 1986

honorable Mark . hatfield
chairman, Committee on

Appropriations
united States senate
Washington, D.C. 20510

Dear mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreements ith States and ffected Indian Tribes, if those
greezents are not completed vithin the time specified by the
Act. This report must also nclude the reasons hy uch agree-
ments have not been completed. In accordance Vith the Act, I am
submitting the report relating to the negotiations ith the
Confederated Tribes of the Umatilla ndian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements vere initiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
In the enclosed rport, negotiations vere not concluded by
January l, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

C. usche, Director
Office of Civilian adioactive
Waste Management

Enclosures

cc: Wonorable John C. Stennis



Department of Energy
washington DC 20585

mAR 17 198 6

honorable Edward J. markey
Chairman, Subcommittes on Energy

Conservation and Power
Committee on Energy and

commerce
House of Representatives
Washington D.C. 20515

Dear mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion greements with States and affected ndian Tribes, if those
agreements are not completed within the time specified by the
Act. This report must also include the reasons why such agree-
ments have not been completed. n accordance with the Act, am
submitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements were initiated on une 10, 1985.

Although negotiations have been ongoing, for the reasons stated
In the enclosed report, negotiations were not concluded by
january 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

ben C. rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures





Department of Energy
washington DC 20585

honorable john D. Dingell
Chairman, Comittee on energy
and Commerce

house of Representatives
Washington, D.C. 20515

Dear mr. chairman:

Section 117(c) of the nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreements with States and affected indian Tribes, those
agreements are not completed within the time specified by the
Act. This report must also nclude the reasons why such agree-
ments have not been completed. In accordance with the Act, I am
submitting the report relating to the negotiations ith the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the matilla ndian
Reservation, negotiations leading to Consultation and Cooperation
Agreements were nitiated on une 10, 1985.

Although negotiations have been ongoing, for the reasons stated
In the enclosed report, negotiations were not concluded by
*Tanuary 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

b en C. rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

cc: Honorable james T. Broyhill
Ranking Minority Member
Committee on energy and
Commerce

House of Representatives
Washington, D.C. 20515



Department of Energy
washington. Dc 20585

honorable Norris k udall
Chairman, Committee on interior
and insular Affairs

house of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreements with States and affected Indian Tribes, if those
agreements re not completed within the time specified by the
Act. This report must also nclude the reasons why such agree-
ments have not been completed. n accordance with the Act, I am
submitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements were Initiated on June 10t, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations were not concluded by
January 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

enclosures

cc: Honorable Don Young
Ranking Minority member
Committee on Interior and

Insular Affairs
House of Representatives
Washington, D.C. 20515



Department of Energy
washington DC 20585

h o n

o
rable Marilyn Lloyd

Chairman, subcommittee on energy
Research and Production

Committee on Science and Technology
house of Representatives
washington, D.C. 0515

Dear Madam Chairman:

Section 17(c) of the Nuclear Waste Policy Act of 1902 (the Act)
directs the Department of Energy (DOE) to submit to Congress
report on the status of negotiations of Consultation and Coopera-
tion Agreements with States and ffected Indian Tribes, if those
agreements are not complete4 within the time pecified by the
Act. This report must also nclude the reasons why such agree-
vents have not been completed. In accordance with the Act, I at
submitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of te Uatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements were nitiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
In the enclosed report, negotiations were not concluded by
January 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosures

ect Ronorable Sid orrison
Ranking Minority Member
Subcommittee on Energy

Research and Production
Committee on science and Technology
house of Representatives
Washington, D.C. 20515



Department of Energy

honorable Don fuqua
chairman, Committee on Science
and Technology

house of Representatives
Washington, D.C. 20515

Dear mr. Chairman:

Section 117(c) of the nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreements with States and affected Indian Tribes, if those
agreements are not completed ithin the time specified by the
Act. This report must also nclude the reasons why such agree-
aents have not been completed. n accordance with the Act, I am
submitting the report relating to the negotiations with the
Confederated Tribcs of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements were initiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations were not concluded by
January 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

ben C. Rusche, Director
Office of Civilian Radioactive
Waste management

Enclosures

cc: Honorable Manuel Lujan, jr.
Ranking minority member
Comittee on Science and
Technology

House of Representatives
Washington, D.C. 20515



Department of Energy
washington DC 20585

honorable tom bevill
Chairman, subcommittee on energy
and water development

Committee on Appropriations
house of RepresentIves
washington, D.C. 20515

Dear mr. Chairman:

Section 17(c) of the uclear Waste Policy Act of 182 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the tatus of negotiations of Consultation and Coopera-
tion Agreements with States and ffected Indian TrLbes, if those
agreements are not completed within the time pecified by the
Act. This report must also include the reasons why such agree-
tents have not been completed. n accordance with the Act, am
submitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements were nitiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations were not concluded by
January 10, 1986, as contemplated by Section 17(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comnents of the Confederated Tribes of the Uzatilla ndian
Reservation.

Sincerely,

ben C. usche, Director
Office of Civilian Radioactive

Waste Management

Enclosures

cc: Honorable John T. Myers
Ranking Minority Member
Subcommittee on Energy and

Water Development
Commlttee on Appropriations
House of Representatives
Washington, dC. 20515



Department of Energy
washington Dc 20585

hon r
able 

thomas P. O'Neill, jr.

Speaker of the house of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

Section 117(c) of the uclear Vaste Polley Act of 1982 (the Act)

directs the Department of Energy (DOE) to submit to Congress a

report on the status of negotiations 
of Consultation and Coopera-

tion Agreements with States and affected 
Indian Tribes, if those

agreements are not ompleted vithin the time specified by the

Act. This report must also nclude the reasons why such agree-

ments have not been completed. In accordance ith the Act, I am

submitting the report relating to the 
negotiations ith the

Confederated Tribes of the Umatilla 
Indian Reservation.

At the request of the Confederated 
Tribes of the Umatilla Indian

Reservation, negotiations leading to 
Consultation and Cooperation

agreements were initiated on June 
0, 1985.

Although negotiations have been 
ongoing, for the reasons stated

In the enclosed report, negotiations 
were not concluded by

oanuary 10, 1986g as contemplated 
by Section 17(c) of the Act.

Pursuant to the terms of the Act, attached 
to the report re the

comments of the Confederated Tribes 
of the Umatilla Indian

Reservation.

Sincerely.

8en . Rusche, Director



Department of Energy

honorable Alan . Simpson
Chairman, subcomaittee on nuclear
Regulation

Comittee on environment and
public works

United States Senate
Washington, D C. 20510

dear Mr. Chairman:

Section 117(e) of the uclear Waste Policy At of 1982 (the Act)
directs the Department of enerqy (DOE) to submit to Congress
report on the status of negotiations.0f Consultation nd Coopera-
tion Agreements with States and affected ndian Tribes, it those
agreements are not completed within te time peclfied by the
Act. This report must also nclude the reasons why such agree-
ments have not been completed. n accordance wth the At I am
submitting the report relating to the negotiations with the
Confederated Tribes of the matilla ndlan Resrvation.

At the request of the Confederated Tribes of the Umatilla ndian
Reservation, negotiations lading to Consultation and Cooperation
Agreements were nitiated on une 0, 985.

Although negotiations have been ongoing, for the reasons stated
In the enclosed report, negotiations were not concluded by
January 10, 1986, as contemplated by Section 127(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla ndian
Reservation.

Sincerely,

ben C. usche, Director
Office of Civilian Radioactive

Waste anagement
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Department of Energy
Washington. DC 585

II1 S8&

Honorable Robert . Stafford
Chairman, CoMMittee on EnvironmEnt

and Public Works
United States Senate
Washington, D.C. 0510

Dear Mr. ChairMan:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the DEpartment of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreements With States and affected Indian Tribes, If those
agreeMents are not completed within the time specified by the
Act. This report must also include the reasons why such agree-
sents have not been completed. In accordance ith the Act, I am
submitting the report relating to the negotiations ith the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Uatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements were Initiated on June 10, 1985.

Although negotiations have been ongoing, for the reasons stated
In the enclosed report, negotiations were not concluded by
January 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

.Sincerely,

Ben C. Rusche DirectOR
Office of Civilian Radioactive
Waste Management



Department of Energy

honorable Pete Dosniel
Chairman, Subcomittee on Energy

Research and Development
Committee on Energy and natural

Resources
United States Senate
Washington, D.C.. 0510

Dear mr. Chairman:

Section 117(c) of the Nuclear Waste policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotlations of Consultation and Coopera-
tion Agreements with States and affected ndian Tribes, if those
agreements are not completed within the time specified by the
Act. This report must also nclude the reasons why such agree-
ments have not been completed. n accordance ith the Act, I an
submitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements were initiated on June 0, 985.

Although negotiations have been ongoing, for the reasons stated
In the enclosed report, negotiations ere not concluded by
January 10, 986, as contemplated by Section 17(c) of the Act.

Pursuant to the terms of the Act, attached to the report art the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,
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Department of Energy

honorable Mark 0. Hatfield
Chairman, Subcommittee on Energy

and Water Development
Committee on Appropriations
United States Senate
Washington, d.C. 20510

Dear mr. Chairman:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations of Consultation and Coopera-
tion Agreements with States and affeCted Indian Tribes, it those
agreements are not completed within the time specified by the
Act. This report must also nclude the reasons why such agree-
ments have not been completed. n accordance with the Act, I am
submitting the report relating to the negotiations with the
Confederated Tribes of the Umatilla Indian Reservation.

At the request of the Confederated Tribes of the Umatilla Indian
Reservation, negotiations leading to Consultation and Cooperation
Agreements wre initiated on une 10, 1985.

Although negotiations have been ongoing, for the reasons stated
in the enclosed report, negotiations were not concluded by
&7anuary 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, attached to the report are the
comments of the Confederated Tribes of the Umatilla Indian
Reservation.

Sincerely,

ben C.Rusche, Director
Office of Civilian Radioactive
Waste management

Enclosures



Department of Energy
washington DC 20585

honorable James A. cClure
Chairman, Committee on Energy

and Natural Resources
united States Senate
Washington, d.C. 20510

dear mr. Chairman:

Section 117(c) of the nuclear Waste Policy Act of 1982 (the Act)

directs the Department of Energy (DOE) to 
submit to Congress a

report on the status of negotiations of Consultation 
and Coopera-

tion Agreements with States and affected ndian Tribes, if those

agreements are not completed within 
the tine specified by the

Act. This report must also include the 
reasons why such agree-

ments have not been completed. 
n accordance with the Act, an

submitting the report relating to 
the negotiations with the

Confederated Tribes of the Uatilla ndian eservation.

At the request of the Confederated Tribes of the matilla ndian

Reservation, negotiations leading 
to Consultation and Cooperation

Agreements were initiated on June 0, 1985.

Although negotiations have been 
ongoing, for the reasons stated

in the enclosed report, negotiations 
were not concluded by

January 10, 1986, as contemplated by Section 117(c) of the Act.

Pursuant to the terms of the Act, 
attached to the report are the

comzents of the Confederated Tribes 
of the Umatilla Indian

Reservation.

Sincerely,

ben C. Rusche, Director
Office of Civilian Radioactive
Waste management

tnclosures

ct: Honorable . ennott ohnston



Report to Congress Concerning negotiations

with the Confederated Tribes of the

Umatilla indian Reservation

as Required by

Section 117(c)

of the

nuclear waste Policy Act of 1982

U.S. department of Energy

January 1986



SectLon 117(c) f the Nuclear Waste Policy Act of 982 (the
Act) directs the Department of ney (DOE) to ubmit to
Congres a ra rt on the tetus of ngntiatione of Confulta-..
tion and Cooperation Agreements vIt States and affected
zndan Trbes. hi report ust also include the reasons vhy
such Agreements av not been completed. Since a written
Agreement with the Confederated Tribes of the Umetilla Indian
Reservation (CTUXR) vs not completed vithin the te (no
later than Janu 10, 1986) required by Section 112(f) of the
Act, this report s being submitted.

Site characterisation work on Hanford basalt near Richland,
Washington has been ongoing since 1976 as part of the National
Waste Terminal Storage Program. by letter dated March 29 and
gune 3, 1983, the Confederated Tribes of the Umatilla Indian
Reservatlon petitioned the ecretary of the nterior to crti-
ty that the Confederated Tribes of the Umatilla Indian Reser-
vation qualify as an affected ndian Tribe' n accordance
vith ection (2)(B) of the Act. y letter dated uly 3,
1983, the Assistant Secretary, Indian Affairs, Department of
the Interior certified that the Confederated Tribes of the
Umatilla Indian Reservation was an affected Indian Tribe.0
by letter dated September 2, 1983, DOE notified the Chairman
of the board of Trustees of the CTUIR that the Hanford Site,
bear Richland, ashington, contained a potentially acceptable
site for a waste repository. The Confederated Tribes of the
Umatilla Indian Reservation on December 1, 1984, established
the Nuclear Waste Oversight Committee to provide Confederated
Tribes of the Uatilla Indian Reservation Nuclear Waste pro-
gra with oversight and policy direction.

Pursuant to requirements of the Act, the Confederated Tribes
of the Uatilla Indian Reservation requested, by letter dated
June 10, 1985, that negotiations commence for he purpose of
entering nto a Consultation and Cooperation Agreement. y
letter dated July 26, 1985, the Assistant Manager for Commer-
cial Nuclear Waste of DOE's Richland Operations Office deslg-
nated the DOE negotiating team. y letter dated September 9,
1985, the Chairman of the board of Trustees, Confederated
Tribes of the Ilatlla Indian Reservatlon, designated the
CTUIR negotiating team. egotiations were initiated on
August 14 1985. There have been a total of three (3) negotLa-
ting sessions to date, the last being beld September 9, 1955.

By letter dated October 21, 1985, the Confederated ribes of
the Uatilla Indian Reservation requested a recess in the
negotiation proceedings of 30 to 45 days. Subsequently, by
letter dated ovember 25 1985, the Confederated Tribes of the
Umatilla Indian Reservation requested additional time to assess
the developments in the Consultation and Cooperation Agreements.
and to delay the resumption of negotiations until further notice.
tOE l prepared to resume negotiations whenever requested by the
Confederated Tribes of the Umatilla Indian Reservation.
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9*iGENERAL COVCqL

CONFEDERATED TRIBES

december 27 1985

honorable George bush
President of the senate
Washington, D.C. 20510

dear mr. president:

On behalf of the Confederated tribes of the Umatilla Inian Reservation
(C7UZR), I submit the following coments to the Department of Mergy (DOE)
report concerning the status of our ooperation and Consultation CC & C Aree-
sent negotiations. I have to oectaons to the DOE rport, but the CTUIR
feel se additions to the report &re appropriate.

The CTUIR has taken tn C C Agreement ngotiations very seriously. Prior
to our first negotiation session, the CTUIR board of Trustees ChairvAn, Elwood
Patava, delivered to OE a 35 pag C C vorking paper which represented the
Tribe's view of the essential contents of a C C greement. The first 2

negotiating sessions were spent rev*wxng our orking paper. The CUIR has also

endeavored to explain to the DOE AegotLting team the basis for the ribe's

participation under the uclear wast Policy Act. his has nvolved a presen-

tation by an nthropologast. fmiliar with the culture of Pcific Worthwest
Indian Tribes, on the extent of the CTUIR's possessory and usage rights n and
around the Manford site as well as xplanations of the nature of the legal
status of treaties betveen the U.S. Government and Indian nations, of President
Reagan's ederal Indian Policy and of the nature of the trust responsibility the

tederal overnment has over Indian lands. The CTUIR feels progress has been

made In ducating DOE and other cognlzant Federal agencies of the unique posation
Indian tribes have under ederal law.

The CTUIR acted responsibly In postponing further C C negotiation session5
last September. the potential siting of a repository for high-level radioactive
wastes so close to the Uatilla ndian eservation s iewed with tremendous con-

cern by tribal leadership and Tribal members. The C C Agreement proposes to

set the course of Tribal nvolvement with DOE through at least the site character

tatLon phase and therefore requires considerable scrutiny by Tribal policy vakers.
Durtng this reessy review. Tribal elections were held In which the Tribal
leadership chang*d. The CTUIR plans an Intensive seminar to provide the neces-
sary background to the new leadership so that decisLons affecting the possibilitY
of future C C negotiations can be made.

ernevorw ateit t e. I-Avalec (iLUAit LA Ab WA I AWALLA TRIBES
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Department of Energy
Washington, DC 20585

DEC 3 1986

Mr. . Herman Reuben, Chairman
Nez Perce Tribal

Executive Committee
P.O. Box 305
Lapwai, Idaho 83540

Dear Mr. Reuben:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy (DOE) to submit to
Congress a report on the status of negotiations leading to
Consultation and Cooperation Agreements, if such agreements are
not completed within six months after notification that the
sites have been approved for site characterization for a
nuclear waste repository. The report must also include the
reasons why such agreements have not been concluded. The Act
also specifies that affected States and Indian Tribes have an
opportunity to review and comment on this report, and their
comments are to be included in the Department's submission to
Congress.

Enclosed is a copy of the report which I will be transmitting
to Congress. In accordance with the Act, which requires that the
Department should transmit this report to Congress no later than
30 days after the end of the six-month period following notifica-
tion of a site, we will be submitting this report to Congress
shortly. We would therefore appreciate receiving your comments
as soon as possible.

We look forward to working with the Nez Perce Indian Tribe on
consultation and cooperation negotiations.

Sincerely,

n . Rusche, Director
Office of Civilian Radioactive
Waste Management

Enclosure
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Section 117(c) Of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements, if uch agreements are not Completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization.

On May 28, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. On
July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland operations Office, wrote to
Mr. J. Herman Reuben, chairman, Nez Perce Tribal Executive
Committee, to invite the ez Perce Indian Tribe to initiate the
process of developing a Consultation and Cooperation Agreement
with a meeting of representatives of all States, within which
recommended sites are located, and all three affected Indian
Tribes. Mr. Ron Halfmoon of the Nez Perce Indian Tribe indicated
in a telephone conversation with DOE Headquarters staff on
September 8, 1986, that the Nez Perce would prefer to meet with
the Department in direct negotiations, rather than in a joint
meeting, and that a letter requesting a meeting to discuss
consultation and cooperation procedures was being prepared.

In response to this interest in individual negotiations, on
November 19, 1986, a letter was sent to Mr. Reuben to renew the
Department's offer to negotiate a Consultation and Cooperation
Agreement, this time directly between DOE and the ez Perce
Indian Tribe. The Department hope's that formal negotiations can
begin in the near future.

Pursuant to the Act, enclosed are the comments of Mr. Reuben on
this report. Also enclosed are copies of the July 25, 1986, and
November 19, 1986, letters sent to Mr. Reuben.

Enclosures



Department of Energy
Richand Operation Office

P.O. Box 550
Richland. Washington 99352

Mr. J. Herman Reuben, Chairman
Nez Perce Tribal Executive Committee
P. 0. Box 305
Lapwal, ID 83540

Dear Mr. Reuben:

CONSULTATION AND COOPERATION AGREEMENT

On May 28, 986, the Department of Energy's recommendation of three sites in
Nevada, Texas, and Washington was approved for detailed site characterization
for a deep-mined geologic repository for high-level waste and spent nuclear
fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act of 1982, the
Department desires to begin the process that would eventually lead to a signed
Consultation and Cooperation (CC) Agreement.

As a starting point, the Department would like to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of C&C agreements, and talk about
provisions that might be n common in all such agreements.

We will be contacting you in the near future to arrange for a time and place
that would be acceptable to each of the States and Indian Tribes. Should you
desire to discuss this matter with me, please do not hesitate to give me a
call.

Sincerely,

0. L. Olson, Director
Basalt Waste Isolation Division



Department of Energy
Washington, DC 20585

Mr. J. Herman Reuben, Chairman
Nez Perce Tribal
- Executive Committee
P.O. Box 305
Lapwai, Idaho 83540

Dear Mr. Reuben:

On Hay 2, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in evada, Texas,
and Washington for detailed site characterization for a deep-
mined geologic repository for high-level radioactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiations
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

On July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland operations Office, wrote to
you recommending that we initiate the process of developing
consultation and cooperation agreements with a meeting of repre-
sentatives of all States, within which recommended sites are
located, and of all three affected Indian Tribes. Similar
letters were sent by our project offices to the three affected
States and to the other two affected Indian Tribes.

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices ight prove more fruitful than a general
meeting. Therefore, I am renewing the offer to initiate negotia-
tions for a consultation and cooperation agreement, this time
between DOE and the Nez Perce Indian Tribe.

To facilitate the commencement of negotiations, the Office of
Civilian Radioactive Waste Management has designated a team to
negotiate with the Nez Perce Indian Tribe. This team will be led
by Mr. John Anttonen, an assistant manager at the Richland
Operations Office. Mr. Anttonen will be contacting your office
shortly to discuss appropriate arrangements.



We look forward to the participation of the Nez Perce Indian Tribe

in this important statutory process.

Sincerely,

ben Rusche, Director
Office of Civilian Radioactive

Waste Mangement



TRIBAL EXECUTIVE COMMITTEE
(208) 843-2253

February 2, 1987

Mr. Ben C. Rusche, Director
Office of Civilian.Radioactive

Waste Management
U.S. Department of Energy
1000 Independence Avenue, SW
Washington, D.C. 20585

Dear Mr. Rusche:

Enclosed are the comments of the ez Perce Tribe on
the Status of C & C negotiations. I trust that they will
be included in your report to Congress on this matter.

I also want to express to you peronally my appreciation
for any role you may have played in the favorable resolution
of the issue of the Tribe's eligibility for impact assistance.
This outcome represents an important development in our
relationship with DOE in that it provides sound basis for
our belief that an acceptable C & C Agreement is an achievable
goal. I hope that this is the first of many issues upon
which we can agree.

Sincerely,

j. Berman reuben, Chairman
NPTEC

JHR:ceg
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On May 28, 1986, the Secretary of Energy announced that the
Hanford Site had been nominated, recommended and approved for
characterization under Section 11. This announcement activated
the requirement in Section 117 (c) that the Secretary seek to
begin negotiations with the Tribe within sixty (60) days to
produce a Consultation and Cooperation ("C & C") Agreement.

The Tribe commenced its formal preparation for negotiations
by holding training sessions on June 6 & 7 and July 25 & 26, 1986
for members of the Nez Perce Tribal Executive Committee
("NPTEC"). At those sessions, the NPTEC discussed the entire
range of issues concerning the negotiation of a C & C Agreement
with the Department of Energy ("DOE"). Immediately after the
July training session, the Chairman of the PTEC received a
letter dated July 25, 1986 from Mr. Lee Olson, Director of the
Basalt Waste Isolation Division of the Richland DOE Operations
Office. (See Attachment No. 1) This letter presumably was
intended to satisfy the Secretary's obligation to seek to enter
into negotiations within sixty days of the approval of a site for
characterization.

The July 25 letter, however, proposed a procedure
unacceptable to the Tribe. Specifically, the letter proposed a
joint meeting of DOE, the three Affected Tribes, and the three
Affected States. Because the Tribe believes that one-to-one
conversations between DOE and the Tribe are the only appropriate
forum for the discussion of the terms of a C & C Agreement, that
proposal was rejected.

As a result of the July training session, however, the Tribe
invited DOE representatives to the Tribal offices for a
discussion of certain issues preliminary to the commencement of C

C negotiations. Messrs. Powell and Olson of the Richland
Operations Office represented DOE at the meeting, which was held
on August 1, 1986. Although the Tribe was disappointed that DOE
had not seen fit to delegate a headquarters representative to
accompany the Richland officials, the meeting proved to be a
positive development. DOE made several commitments which allayed
lingering Tribal concerns, one of which involved DOE's
interpretation of Section 117(c). This issue, however, would
arise again and is discussed below.

After the August 1 meeting, the commencement of negotiations
seemed imminent. Developing events, however, poisoned the
atmosphere. Of greatest concern to the Tribe was information
that DOE had determined preliminarily that the Tribe was not
eligible for impact assistance under Section 118(b)(3) of the
NWPA. This determination never was formalized but was enforced
by DOE contract officers in negotiations concerning the Tribe's
grant for Fiscal Year 1987.

NEZ PERCE TRIBE
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Despite several meetings and numerous discussions over the
next two months, DOE never committed a final decision to writing.
The Tribe thus was forced to demand a process for final
resolution of the issue that would guarantee consultation with
the Tribe at key points in the decision-making process. The
Tribal demand was communicated to DOE by letter dated October 17,
1986. (See Attachment No. 2.)

To its credit, DOE agreed to the Tribe's demand. The
process went along haltingly and required much of the Tribe's
attention. C & C negotiations were pushed to the bottom of the
Tribe's list of priorities for some time. In December, however,
the Tribe resumed its consideration of C & C negotiations, and
the impact assistance issue soon merged with the matter of C & C
negotiations.

The Tribe recently received a letter from Ben Rusche
renewing the Department's invitation to negotiate, this time on
the one-to-one basis the Tribe desired. (See Attachment No. 3.)
Partially in response to this letter, the PTEC Chairman, J.
Herman Reuben, wrote to Mr. Rusche and clearly linked the outcome
of the impact assistance issue to the Tribe's willingness to
enter into C & C negotiations. (See Attachment No. 4.)

The PTEC met again on C & C issues on December 12 & 13.
The outcome of that session was a conditional offer to negotiate
a C & C Agreement. This offer was made in a letter from Chairman
Reuben to Secretary Herrington conveying two Resolutions of the
NPTEC. (See Attachment No. 5.) The offer was conditioned
strictly on a favorable resolution of the impact assistance
issue. In addition, the Tribe asked the Secretary to acknowledge
certain Tribal rights and interests.

While Tribal preparation for neogtiations continued, DOE
moved toward a resolution of the impact assistance issue.
Finally, on January 22, 1987, Chairman Reuben was advised by. John
Anttonen of the Richland Operations Office that the issue had
been resolved in the Tribe's favor. On January 30, 1987, the
Tribe received written confirmation of the Department's decision.
(See Attachment No. 6.)

The Tribe is most pleased with the disposition of the impact
assistance issue. We do have lingering concerns regarding the
decision-making process, but believe that the entire affair
constitutes the showing of good faith on DOE's part that we
deemed a prerequisite to C & C negotiations.

Our satisfaction, however, is tempered by the emergence of
yet another issue concerning Tribal rights of participation under
the Act. Specifically, DOE announced at a December meeting of

NEZ PERCE TRIBE
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the Institutional Socioeconomic Coordinating Group that it was
reviewing the question of whether C & C Agreements with Affected
Tribes could include all of the eleven elements listed in Section
117(c). That the Department should now entertain doubts on this
issue is made doubly unfortunate by the fact that DOE personnel
from both Richland and headquarters had assured the Tribe that
each of the eleven items was appropriate to be included in C & C
Agreements with affected tribes.

Significantly, Tribal eligibility under each of the eleven
areas is one of the principles Chairman Reuben asked Secretary
Herrington to acknowledge in the Chairman's letter of December
15. By letter dated January 14, 1987, Chairman Reuben advised
Hr. Rusche that this issue would have to be resolved in a manner
satisfactory to the Tribe before C & C negotiations could begin.
(See Attachment No. 7.)

The current situation, then, is as follows. Both DOE and
the Tribe have appointed negotiating teams. Tribal negotiators
are preparing for the commencement of negotiations. The Tribe is
awaiting Secretary Herrington's acknowledgment of five principles
before negotiations will begin; those principles are as follows:

1. The Tribe has a critical interest in
maintaining the environmental integrity of
the Columbia River and its tributaries, and
Departmental activities at Hanford should be
designed to avoid adverse impacts on the
river.

2. The Tribe has a critical interest in
protecting the natural resources in the
Tribe's possessory and usage rights area, and
Departmental activities at Hanford should be
designed to avoid adverse impacts on those
resources.

3. By virture of its treaties with the United
States, the Tribe has prior and paramount
reserved rights to certain natural resources,
and the Department is obliged to take all
reasonable measures to avoid harm to those
resources.

4. As acknowledged in the President's policy
statement of January 1983, a goverment-to-
government relationship exists between the
United States and the Tribe, which obligates
the United States to protect and enhance the
the proprietary and governmental rights of
the

NEZ PERCE TRIBE
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Tribe.

5. The provisions of Section 117(c) do not
constitute a limitation on the contents of a
C & C Agreement; all Issues arising from the
NWPA program are open for discussion in C & C
negotiations.

Items 1-4 we regard as truisms supported by undeniable facts
and two centuries of American jurisprudence. We hope and expect
that the Secretary will not find them to be problematic. Item 5,
of course, involves the Section 117(c) issue noted above. If the
Department resolves the matter quickly in the Tribe's favor, no
impediments will remain to the commendement of C & C
negotiations.

In closing, we note that significant progress towards the
commencement of negotiations has been made over the past six
months. It seems however, that for every hurdle cleared another
arises. The Section 117(c) issue looms, and others may lay
ahead. We can say, on the, other hand, that we are encouraged by
recent developments, particularly the favorable outcome of the
impact assistance issue.

In view of our disagreement with the May 28 announcements,
finalizing a C & C Agreement within six months was never a
possiblity. We continue to believe the announced decisions were
illegal and underlain by other than scientific motives. Thus,
many problems remain in the Tribe's relationship with DOE.

Nevertheless, the Tribe believes its interests are best
served by attempting to negotiate a C & C Agreement. Our reasons
are strictly our own, and other Affected Tribes and States would
be justified in refusing to negotiate. Only time will tell
whether the Tribe's commitment to the C & C process will be
matched by DOE's.

Respectfully submitted,

THE NEZ PERCE TRIBE

By:
herman Reuben m
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Department of Energy
Richland Operations Office

P.O. Box 550
Richland. Washington 99352

Mr. J. Herman Reuben, Chairman
Nez Perce Tribal Executive Committee
P. 0. Box 305
Lapwai, 1 83540

Dear Mr. Reuben:

CONSULTATION AND COOPERATION AGREEMENT

On May 28, 1986, the Department of Energy's recommendation of three sites in
Nevada, Texas, and Washington was approved for detailed site characterization
for a deep-mined geologic repository for high-level waste and spent nuclear
fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act of 1982, the
Department desires to begin the process that would eventually lead to a signed
Consultation and Cooperation (C&C) Agreement.

As a starting point, the Department would like to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of CC agreements, and talk about
provisions that might be n common n all such agreements.

We will be contacting you in the near future to arrange for a time and place
that would be acceptable to each of the States and Indian Tribes. Should you
desire to discuss this matter with me, please do not hesitate to give me a
call.

Sincerely,

0. L. Olson, Director
Basalt Waste Isolation Division



TRIBAL EXECUTIVE COMMITTEE

Mr. John Antonnen, Assistant Manager
Richland Operation Office
P.O. Box 550
Richland, WA 99352

Dear Mr. Antonnen:

For the past several months, DOE has had under

consideration certain questions concerning the right of

the affected tribes to conduct impact studies, to prepare

and submit an impact report and - should a tribe choose

to do so - to prepare and submit a request for impact

assistance under Section 118 of the NWPA. These matters

initially were raised during discussion between

representatives of DOE and the Umatilla program concerning

a consultation and cooperation agreement. More recently,

the issues have been discussed at length in the context

of FY '87 grant applications filed by Nez Perce and Umatilla.

The Nez Perce Tribe has two basic concerns regarding.

the issues. Let me first emphasize, however, that these

issues go to the very heart of tribal rights of participation

in the MfPA process. We are deeply concerned with what

we have come to regard as an affort by DOE to deny the tribes

the ability to participate meaningfully in the WIP project.

Our concerns fall into two categories. The first

involves the substantive issues themselves. The indications



mr. John Antonne
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October 17, 1986

we have gotten from BWIP personnel is that these issues

of statutory interpretation have been resolved against us.

After careful study of the substantive issues, we feel very

strongly that DOE is incorrect as a matter of law and

certainly as a matter of policy.
our erand concern is intwt^.ely related to the CLrst

a!-' gcss to he r:s.rough which this decision has

been reached. While DOE personr.l have advised us of their

conclusions and imposed those conclusions on the Tribe in
grant negotiations, we do not yet have any formal decision

document explaining the Department's reasoning. In fact,
we have not formally received the decision itself. Moreover,

the Department did not solicit our views on the matter before

making its.determination. Thus, we are left in the position

of responding to a Departmental decision made without our

imput, without any explanation and without any formal

communication of the decision.

As stated above, these issues are of critical importance

to the Tribe's role in the program. The current situation

is unacceptable. We therefore make the following requests

and insist on a response within five working days:
1. We request that the BWIP office advise

us formally and in writing of its
preliminary decision on these issues and
the reasoning supporting the decision
on or before October 21, 1986.

2. We request that, if the Tribe so desires,
representatives of the Tribe and the WIP
personnel involved in the decision meet
in formal session on or before November
7, 1986, to discuss our respective positions
on the issues.

3. We request a final decision on the issues
by BIP, communicated formally and writing,
and including specific responses to any
comments the tribe presents to the
Department, on or before November 21,
1986.

4. If the decision is adverse to the Tribe,
we request that you refer the matter to



appropriate personal at D headquarters
for a final Departmental decision. We
will prepare and submit a statement of
our position to be included in your
transmittal to DOE Headquarters. The
transmittal is to be made on or before
December 5, 1986.

5. We request that you advise Headquarters
that personnel who will be involved in
the decision should meet with
representives of the Tribe before making
a final decision. This meeting should
be held on or before December 19, 1986,
and a final decision made by Headquarters
on or before December 31, 1986. The final
decision, of course, should be communicated
formally and in writing, and should include
both a complete statement of the reasoning
supporting the decision and specific
Departmental responses to comments and
arguments made by the Tribe.

We believe that these requests are consistent with

BWIP's current intentions. tie find it necessary to make

these requests formally, however, due to EWIP's seeming

reluctance to take a formal position, explain its position

and do so in a timely manner. The gravity and urgency of

these issues are too great for us to tolerate any longer

delayed and informal responses to Tribal concerns.

I would be happy to discuss the details of these requests

either in person or by telephone. I will insist, however,

that any agreements we make be confirmed in writing. Your

prompt consideration of this matter will be appreciated.

Sincerely,

)4Z'erman Reuben, Chairman



Department of Energy
Washington, DC 20585

mr. J. Herman Reuben, Chairman
Nez erce Tribal

Executive Committee
P.O. Box 305
Lapwai, Idaho 83540

Dear Mr. Reuben:

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
mined geologic repository for high-level radioactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiations
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

On July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
you recommending that we initiate the process of developing
consultation and cooperation agreements with a meeting of repre-
sentatives of all States, within which recommended sites are
located, and of all three affected Indian Tribes. Similar
letters were sent by our project offices to the three affected
States and to the other two affected Indian Tribes.

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to initiate negotia-
tions for a consultation and cooperation agreement, this time
between DOE and the ez Perce Indian Tribe.

To facilitate the commencement of negotiations, the Office of
Civilian Radioactive Waste Management has designated a team to
negotiate with the Nez Perce Indian Tribe. This team will be led
by Mr. John Anttonen, an assistant manager at the Richland 0
Operations Office. Mr. Anttonen will be contacting your office
shortly to discuss appropriate arrangements.
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We look forward to the participation of the Nez Perce Indian Tribe
in this important statutory process.

Sincerely,

ben Rusche, Director
Office of Civilian Radioactive

Waste Mangement



December 10, 1986

mr. Ben C. Rusche
100 Independence Avenue, Southwest
Forrestal Building
RW-40
Washington, DC 20585

Dear Mr. rusche:

I am writing to raise with you a matter of serious
concern to the Nez Perce Tribe. Specifically, I would
like to share with you my thoughts concerning the issue
of the Tribe's eligibility for impact assistance under
Section 118 (b) of the Nuclear Waste Policy Act and,
more generally, the state of the relationship between
the Tribe and the Department of Energy, with particular
emphasis on the consultation and cooperation process
anticipated by the WPA.

The Trihe currently is in discussions with personnel
from E-Richland concerning our claimed right under
the IRWPA to conduct impact studies, prepare and submit
an impact report and assistance request, and receive
impact assistance. I understand that our attorney
has written to you directly concerning this matter,
and that you are aware of the disucssions we are having
with Richland. According to our program staff, some
uncertainty exists as to whether Richland's decision
will be made without direction from headquarters. We
had hoped initially to establish a tep-by-step process
of first eliciting an independent decision on the issue
from Richland and then, if that decision is not
satisfactory, appealing that decision to headquarters
where a second, de novo, review would occur.

I now am advised by my staff that headquarters
apparently will be involved in the decision we are
to receive from ichland. Wore we sure that the Richland
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decision was going to be made independent of
headquarters, I would defer this letter to a later
date. Because it appears that headquarters will
determine the Richland decision, and because of the
imminence of the Richland decision, I am writing now.
I want to make clear to you or concerns and the
importance that we attach to this issue. I believe
it is imperative that you and 1, as policy-makers,
communicate directly on this issue, without the
contentiousness that inheres when we call upon our
respective legal staffs.

In fact, my first observation concerning the issue
is that it is unfortunate that the lawyers have become
involved in what is first and foremost a policy issue.
1 have read our attorney's analysis of this issue,
and find it to be persuasive. I am quite certain,
however, that if so inclined, your attorneys could
produce an analysis equally persuasive to you yielding
the opposite conclusion. This leads me to believe
that, as a matter of law, the issue of the Tribe's
eligibility for impact assistance reasonably could
be decided either way. If that is so, then the guiding
considerations in the Department's decision should
be policy considerations. And the key policy principle,
my view, is that the participation of affected tribes
should be the broadest possible.

We are disappointed and frustrated with the
Department's conduct of the consultation and cooperation
requirements of tile Act in regard to tribal
participation. In my view, every time a debatable
issue concerning the breadth of tribal participation
arises, it is resolved against the Tribe. An
institutional bias against broad tribal participation
is evident in many program documents, not the least
of which is the draft internal guidelines for C & C
Agreements. When Departmental policies pledge broad
participatory rights, such pledges ring hollow in light
of the actions of the Department. Your pledges of
consultation and cooperation at some point must be
hacked by substantive actions evidencing real commitment
to the concept.

As you know, the nez Perce Tribe to date has
eschewed litigation to resolve our grievances against
the Department. e also have been reluctant to commence
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a major legislative effort that would inhibit the
Department's execution of the nWPA. I sincerely hope
that our reluctance to pursue these avenues is not
interpreted as satisfaction with the conduct of the
program. In fact, we are deeply disappointed with
a pattern of Departmental decisions obvisously intended
to limit tribal participation to the bare minimum.
While our attorneys play an iportant role in our
program, we are unwilling to have them play the dominant
role so long as a real possibility exists that policy
issues can be resolved by discussions between
policy-makers.

It is for this reason that we are considering
carefully the initiation' of negotiations with the
Department on the terms of a C & C Agreement. We have
been preparing for such an initiative for well over
a year, and are on the verge of a final decision as
to whether to proceed. Quite frankly, the resolution
of the impact assistance issue will weigh heavily in
that decision. If the Department is unwilling to agree
to the Tribe's position on a matter so central to
our rights of meaningful participation, the prospects
for negotiating an agreement uaranteeing a satisfactory
level of tribal participation are quite remote. If
the prospects for success in negotiations is remote,
it will be very difficult to justify to our constituents
a decision to proceed with such negotiations.

I believe that the Tribe's relationship with the
Department is at a crossroads. Our program has matured
and our expectations for Departmental efforts to consult
and cooperate are very high. it is a fortuitous time
for a key issue to arise, as the resolution of that
issue will tell us much about how our relationship
should proceed in the future. I urge you to seek a
decision that will give us cause to believe that our
existing policy of cooperation not confrontation is
in the best interest of the Tribe. I urge you further
to please respond to this issue by early January or
within the next thirty days.

Sincerely yours,

J. norman Reuben, Chairman

JHR:ceg



TRIBAL EXECUTIVE COMMITTEE
(208) 843-2253

December 15, 1986

The Honorable John Herrington
Secretary
Department of Energy
1000 Independence Avenue, S.W.
Room 74-257
Washington, D.C. 20585

Dear Mr. Herrington:

Pursuant to Section 117 of the Nuclear Waste
Policy Act of 1982 and at the direction of the Nez
Perce Tribal Executive Committee, I am writing to
request the initiation of negotiations on the
provisions of a Consultation and Cooperation C&C
Agreement between the Tribe and the Department of
Energy. A copy of Resolution NP 87-76, authorizing
negotiations and appointing a negotiating team,
is attached. Also attached is a copy of Resolution
NP 87-75, which conditions negotiations on a favorable
resolution of an issue currently under consideration.

As you may see from the Resolutions, our
participation in negotiations is strictly conditioned
upon a satisfactory resolution of the question of
the Tribe's eligibility for impact assistance under
Section 118 (b). That question currently is under
consideration in the Department. A rapid and
favorable resolution of the question obviously will
expedite the commencement of negotiations.

In addition, we request from you an
acknowledgement of the following principles to provide
the context for the conduct of negotiations.
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1. The Tribe has a critical interest in
maintaining the environmental integrity
of the Columbia River and its tributaries,
and Departmental activities at Hanford
should be designed to avoid adverse impacts
on the River.

2. The Tribe has critical interest in.
protecting the natural resources in the
Tribe's possessory and usage rights area,
and Departmental activities at Hanford
should be designed to avoid adverse impacts
on those resources.

3. By virtue of its treaties with the United
States, the Tribe has prior and paramount
reserved rights to certain natural
resources, and the Department is obliged
to take all reasonable measures to avoid
harm to those resources.

4. As acknowledged in the President's policy
statement of January, 1983; a government
-to-government relationship exists between
the United States and the Tribe under
which the United States is obliged to
protect and enhance the proprietary and
governmental rights of the Tribe.

5. The provisions of Section 117 (c) do not
constitute a limitation on the contents
of a CC Agreement; all issues arising
from the NWPA program are open for
discussion in CC negotiations.

Finally, we wish to advise you that before
we will engage in discussions on the contents of
an agreement, rules for the conduct of negotiations
must be agreed upon. We will insist that transcripts
of negotiations be made. Furthermore, we will insist
upon procedures for the prompt ratification of
agreements reached in discussions between Tribal
and Department negotiations by the Nez Perce Tribal
Executive Committee and DOE headquarters,
respectively. We believe such procedures are
necessary to facilitate the efficient disposition
of issues during negotiations.
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Page Three
December 15, 1986

In taking this step, we are mindful that many
problems exist in our relationship with the
Department. There are, however, concerns common
to us. We both, for example, seek to ensure the
health and safety of the public during the
Department's activities at the Hanford Reservation.
We are hopeful that CC negotiations will result
in a mutually beneficial arrangement for the
advancement of both of our interests.

Sincerely,

JHR:ceg



RESOLUTIOn

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS.

the nez Perce Tribal Executive Committee has been
empowered to act for and n behalf of the nez Perce
Tribe, pursuant to the Revised Constitution and By-
Lave. adopted by the General Council of the em Perce
Tribe on May 6. 1q61 and approved by the Actinq
Commissioner of Indian Afair. on June 27, l61; nd

the Nuclear Waste Policy Act of 1982 ( 4 NWPAd)
established a procedure by which tvo cites for the
permanent geologic disposal of .igh-level ivilian anc
defence radioactive va.te would be identified,
investigated, developed, conctructed and operated; and

the Department of Energy (DOE) was assigned primary
responsibility for carrying out the provisions of the
NWPA; and

the NWPA requirec broad public participation in the
procees of developing a repository, including formal
participation by Indian tribal governments whose
interests might substantially and adversely be affected
by the investigation, development, construction or
operation of a repository at any given ite; and

the Hanford Recervation in Washington is one of three
sites being characteri-ed to determine its suitability
as a repository for the permanent disposal of high-
level radioactive waste; and

the characteri-ation, development, construction and
operation of a repository at the Hanford Reservation
substantially and adversely may affect rights
guaranteed by treaty to the Hez Perce Tribe, the health
and safety of tribal constituents, the social and
economic well-being of the Tribe and its constituents,
and the quality of the environment in tribal interest
Preas; and

the He= Perce Tribe therefore has been designated an
affected tribe under the HWPA; and

the tribe currently it engaged in diccustions with the
Department of Energy to resolve the Issue os whether
the Tribe may conduct impact studies, prepare and
submit to Congress an impact report and request for
impact assistance, and to receive assistance designed

HP 7-75
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to itigate the Impact= on tribal interests of the
development of the Hanford Site a a repository; and

WHEREAS. the impact assistance is at the core at tribal rights
of participation in the WPA process and the rghts
asserted by the Tribe relative to this ssue are
indispensible to meaningful and cefective protection uf
tribal nterests; and

the WPA provides a legally ound basis for DOE to
conclude affirmatively that the Tribe is eligible to
participate n the process by conducting impact studies
and preparing impact reports and to request and receive
impact assistance; and

WHEREAS,

WHEREAS..

WHEREAS,

WHEREAS,

the Tribe currently is considering hether to enter
Into negotiations with DOE for the purpose of
developing a Consultation and Cooperation agreement as
authorized by Section 117 c); ana

a pattern of decisions has emerged by vhich DOE has
limited tribal, state, and public participation to the
extent possible, and this pattern has led the Tribe to
doubt that an acceptable agreement can be negotiated;
and

the issue of impact assistance is of such importance to
the Tribe that the Tribe is willing to forego
negotiations should the resolution of the issue be
unsatisfactory to the Tribe; and

the time is ripe or a tangible, substantive howing of
DOE's commitment to the concept of consultation and
cooperation to match its rhetoric and good words; and

NOW, THEREFORE, BE IT RESOLVED, that the Re= Perce Tribe shall
not enter into negotiations with DOE on a consultation
and cooperation agreement until such time e DOE has
resolved In a manner satilsfactory to the Tribe the
issue of the Tribe's rights to concuct impact studies,
prepare and ubmit an impact report and request for
impact assistance, and to receive assistance cesigned
to mitigate any adverse impacts on tribal nterests
that result from the development, construction and
operation of a repository on the Hanford Rerervaticn;
and

BE IT FURTHER RESOLVED, that the Chairman of the e= Perce Tribal
Executive Committee shall transmit this Recolutxon to
appropriate officials n the Department of Energy,

NP 87-75
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including, without l limitation, the secretary of Energy,
the Director at the 0ffice. of civilian Radioactive
Waste Management, the Director of the Office at
Geologic Repositorives and the Director at the Basalt
Waste Icolation Poject.

C E R T I F I C A T I

The foregoing resolution vas duly acopted by th NPTEC eeting in
Special Seezion, December 5, 1986, in the Rchard A.

its Members being present Ad voting.
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PAGE 3



HP 7-76

RESOLUTION

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

the He= Perce Tribal Executive Committee has been

Tribe, pursuant to the Revieed Constitution and y-
Lave, adopted by the General Council of the He= Perce

Commissioner of Indian Affaire on June 27, 161J and

a procedure by *vhich two the permanent

radioactive waste wouAd be identified, ivestigated,
developed, constructed and operated; and

the Department of Energy (DOE) ac assigned primary
responsibility for carrying out the provisions of the
HWPA; and

the NWPA requires broad public participation in the
process of developing a repository, including formal
participation by Indian tribal governments vhose
interests might ubstantially and adversely be affected
by the investigation, development, construction or
operation of a repository at-any given cite; and

the Hanford Reservation in Washington is one of three
sites being characterized to determine its suitability
s a repository for the permanent disposal of high-
level radioactive waste; and

the characterization, development, construction and
operation of a repository at the Hanford Reservation
substantially and adversely may affect rights
guaranteed by treaty to thb He= Perce Tribe, the health
and safety of tribal constituents, the social and
economic vell-being of the Tribe and itc conctituents,
and the quality of the environment in tribal interest
.preas; and

the Ne= Perce Tribe therefore has been designated an
affected tribe under the NWPA; and

the HWPA suthories the negotiation and execution of
bindings and enforceable greementc between aected
tribes' and DOE, uch agreements being ntended to
govern the proces of consultation and cooperation (C &
C) between the tribes and DOE; and

NP 87-76
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.4 4 .

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS.

In the absence of a C & C) agreement. DOE has
established a pattern of restrictive policiec anc
interpretations o the NWPA that seem designed to limit
to the extent possible tribal, state, and public
participation in the NWPA process; and

broad and effective tribal participation in the NWPA
process is the only meant by hich tribal nterests may
receive meaningful protection during the process of
investigating, developing, constructing and operating a
repository at the Hanlord Site; and

litigation is a costly, time-consuming and uncertain
means of vinaicating tribal rights of participation;
and

negotiation of a C ' S C agreement provides an
alternative to litigation by vhich the TrIbe may assure
itself of broad, timely and effective participation in
the WPA process; and

such participation is the best means of protecting
tribal treaty hunting, fishing and gathering rights,
the health and welfare of tribal constituents, the
social and economic welfare of the Tribe and its
constituents, and the quality of the environment in
tribal interest areas; and

the He= Perce Tribal Executive Committee has considered
the matter carefully, and finds that subject to
Resolution NP 87-7Z, a reasonable possibility eists
that tribal concerns may be resolved through a
negotiated agreement ith DOE; and

NOW, THEREFORE, BE IT RESOLVED, that the Ne- Perce Tribal
Executive Committee hereby authorizes the commencement
of negotiations vith the Department of Energy ith the
goal of executing a binding and enforceable agreement
detailing tribal rights and options of participation in
the NWPA process; and

BE IT FURTHER RESOLVED, that thic authorization i condttioned
upon each of the following:

(1) A atisfactory resolution by DOE of the question
of the Tribe's right to Impact ssistance, pursuant to
Resolution NP 87-75; and

(2) Te submission to and approval by the Ne= Perce
Tribal Executive Committee of C & C Agreement
Guidelines vhich vill govern tribal negotiators in the

NP 87-76
PAGE 2



conduct of negotiatione, provided that a draft of those
Guidelines shall be made available to members the
Tribe for a period of 20 days or their review and
comment; and

(3) The submission to and approval by the He= Prce
Tribal Executive Committee of the plans ox the
negotiating team for preparing for commencing
negotiations; and

BE IT FURTHER RESOLVED, that the following persons hereby are
appointed to negotiate n behalf of the He Prce
Tribe:

Del T. White
Allen V. Pnkham
Ronald T. Halmoon
B. Kevin Gover
John Hutchins

SE IT FURTHER RESOLVED, that the following principles shall
govern any agreement between the Tribe and DOE:

(1) That the environmental integrity of the Columbia
River and its tributaries must be maintained at all
costs; and

(2) That the development of a repository at Hanford
must not be allowed to denigrate or harm the treaty
resources of the Ne: Perce Tribe, whether on-
reservation or cfu-reservation; and

(3) That the treaty rights of the ez Perce Tribe are
prior and paramount to any rights acquired by the
Department of Energy pursuant to the NWPA ; and

(4) That pursuant to the Presidential Policy issued in
January, la3, the Tribe stands in a government-to-
government relationship with the United States by which
the United tates is obliged to protect and enhance the
proprietary and governmental rights of the Tribe; and

.e') That all matters arising from the statutory
framework for the disposal of radioactive aste are
open for negotiations, and the matters listed in
Section 17 (c) of the WPA constitute only the
starting point for discussions; and

BE IT FURTHER RESOLVED, that nothing in this resolution should be
interpreted as indicating the Tribe's approval of or
acquiescence in any action of DOE taken to date,
including, without limitations the evaluation,

HP 87-76
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nomination, recommendation or approval of te 1arford
Site for characterization: the issuance of
env:ronmental assessments for the Hanford. Yucca
Mountain nd Deaf Smith County Sites; the preliminary
determination of Hnfordls suitability for development
n£ a repository; and the decision to postpose
indefinitely ite-specilZc ork on the iting of a
second repository; and nothing in this resolution shall
be interpreted to vaive, abrograte, limit, diminish or
modify any right claimed by the Tribe, ncluding rights
of action. rights of access to the courts and United
States Government for the redress of grievances.

C E R T I F I C A T I O N

The foregoing revolution Vas duly adopted by the PTEC eeting in
Special Session, December 15. LS86, in the Rchard A.
Hallmoon Council Camberz, Lpwai, Idaho, a quorum o:
its embers being prevent and voting.
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Department of energy
Richland Operations Office

P.O. Box 550
Richland, Washington 99352 87-AMC-7

January 29, 1987

Mz Perce TSibal Exe-ctive Cramittee
P. 0. Eox 305
Lapwai, ID 83540

De-- Mr. euben:

7SACT ASSISThNM

The Deparrent of Energy (DOE) has determined tat "affected Indian Tribes,'
as defined by the Nuclear Wste Pollcy Ac- of 1982 (the Act) Section
2(2) (B), are elible to receive financial assistance to develop a report
reues'. ng i. act assistance under Secticn 18 (b) (2) (A) (.) of the Act.
.:rtherzre, fi the Hanford Site is final'y sele-ed as a site fcr
cns.c-_cn of a repository, tn the Depar.nt of the Interior desicg.=Sea
affe ced Lndian Tribes for the Hanford Site would be eligible for fna-cial
and technic1 impact assistance (to address iac s of rpos.tory
develoFTnnt) under Section 118(b) (3) (A) and (B) of the Ac:.

Affeced Indian Tribes are eligible to receive fnancial assistance during



If you have questions about either this letter specifically or other issues,
please call e or Mr. Max Powell of my staff at (509) 376-5267. L cck
forward to future discussions with you about our program.

Sincerely,

John H. Anttonen, Assis.manager
for Commrcial Nuclear Waste



tribal executive committee
january 14,1987



Mr. Ben C. Rusche, Director
Panfe Two
January 14, 1987

My second basis for concern goes to the process by
which the Department intends to. resolve the issue. The
Tribe has objected frequently to the Department's practice
of making important decisions concerning Tribal rights
of participation behind closed doors and without consulting
the Tribe. We raised this concern most recently in the
context of the Department's consideration of the question
of whether the Tribe is eligible for impact assistance
under Section 118(b). I am most disappointed to find myself
again having to raise with the Department its obligation
to consult so soon after the last reminder.

We must insist that this question be resolved in
consultation with the Tribe. As you know, we recently
advised Secretary Herrington of our willingness to begin
C & C negotiations under certain conditions. One of those
conditions is an acknowledgement by the Secretary that
Section 117(c) is not an all-inclusive listing of the
provisions that may be contained in a C C Agreement. Now
we learn that the Department has doubts that the Agreement
can include even all the items listed.

I view this as a profoundly negative development. Each
such occurrence lessens my faith in the Department's
commitment to the principle of broad tribal participation
embodied in the Act. An unfavorable resolution of the
Section 117(c) issue makes it virtually impossible for
the Nez Perce Tribal Executive Committee to justify to
its constituents the commencement of C & C negotiations.

I suggest that representatives of the Tribe and the
Department, perhaps including you and I, should meet to
discuss this critical issue. I hope that you can respond
quickly to this request. We are in the process of preparing
our Section 117(c) report to Congress on the progress towards
a C & C Agreement. I hope very much to be able to report



Mr. Ben C. Rusche, Director
Page Three
January 14, 1987

that the Tribe and the Department are making meaningful
progress towards the commencement of negotiations. Your
immediate response to this letter, therefore, would be
most appreciated.

Sincerely,

gQA.ft
J. Herman Reuben, Chairman
NPTEC

cc: The Honorable John Herrington
Barry Gale
Max Powell, DOE-RL
Lee Olson, DOE-RL
John Anttonen, DOE-RL
William Burke, CTUIR
B. Kevin Gover
Dan Hester
Ronald T. Halfmoon
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On May 28, 1986, the Secretary of Energy announced that the
Hanford Site had been nominated, recommended and approved for
characterization under Section 11. This announcement activated
the requirement in Section 117 (c) that the Secretary seek to
begin negotiations with the Tribe within sixty (60) days to
produce a Consultation and Cooperation ("C & C) Agreement.

The Tribe commenced its formal preparation for negotiations
by holding training sessions on June 6 & 7 and July 25 & 26, 1986
for members of the Nez Perce Tribal Executive Committee
("UPTEC"). At those sessions, the PTEC discussed the entire
range of issues concerning the negotiation of a C & C Agreement
with the Department of Energy ("DOE"). Immediately after the
July training session, the Chairman of the NPTEC received a
letter dated July 25, 1986 from Mr. Lee Olson, Director of the
Basalt Waste Isolation Division of the Richland DOE Operations
Office. (See Attachment No. 1) This letter presumably was
intended to satisfy the Secretary's obligation to seek to enter
into negotiations within sixty days of the approval of a site for
characterization.

The July 25 letter, however, proposed a procedure
unacceptable to the Tribe. Specifically, the letter proposed a
joint meeting of DOE, the three Affected Tribes, and the three
Affected States. Because the Tribe believes that one-to-one
conversations between DOE and the Tribe are the only appropriate
forum for the discussion of the terms of a C & C Agreement, that
proposal was rejected.

As a result of the July training session, however, the Tribe
invited DOE representatives to the Tribal offices for a
discussion of certain issues preliminary to the commencement of C
& C negotiations. Messrs. Powell and Olson of the Richland
Operations Office represented DOE at the meeting, which was held
on August 1, 1986. Although the Tribe was disappointed that DOE
had not seen fit to delegate a headquarters representative to
accompany the Richland officials, the meeting proved to be a
positive development. DOE made several commitments which allayed
lingering Tribal concerns, one of which involved DOE's
interpretation of Section 117(c). This issue, however, would
arise again and is discussed below.

After the August 1 meeting, the commencement of negotiations
seemed imminent. Developing events, however, poisoned the
atmosphere. Of greatest concern to the Tribe was information
that DOE had determined preliminarily that the Tribe was not
eligible for impact assistance under Section 118(b)(3) of the
NWPA. This determination never was formalized but was enforced
by DOE contract officers in negotiations concerning the Tribe's
grant for Fiscal Year 1987.

NEZ PERCE TRIBE
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Despite several meetings and numerous discussions over the
next two months, DOE never committed a final decision to writing.
The Tribe thus was forced to demand a process for final
resolution of the issue that would guarantee consultation with
the Tribe at key points In the decision-making process. The
Tribal demand was communicated to DOE by letter dated October 17,
1986. (See Attachment No. 2.)

To its credit, DOE agreed to the Tribe's demand. The
process went along haltingly and required much of the Tribe's
attention. C & C negotiations were pushed to the bottom of the
Tribe's list of priorities for some time. In December, however,
the Tribe resumed its consideration of C & C negotiations, and
the impact assistance ssue soon merged with the matter of C & C
negotiations.

The Tribe recently received a letter from Ben Rusche
renewing the Department's invitation to negotiate, this time on
the one-to-one basis the Tribe desired. (See Attachment No. 3.)
Partially in response to this letter, the PTEC Chairman, J.
Herman Reuben, wrote to Mr. Rusche and clearly linked the outcome
of the impact assistance issue to the Tribe's willingness to
enter into C & C negotiations. (See Attachment No. 4.)

The PTEC met again on C & C issues on December 12 & 13.
The outcome of that session was a conditional offer to negotiate
a C & C Agreement. This offer was made in a letter from Chairman
Reuben to Secretary Herrington conveying two Resolutions of the
PTEC. (See Attachment No. 5.) The offer was conditioned

strictly on a favorable resolution of the impact assistance
issue. In addition, the Tribe asked the Secretary to acknowledge
certain Tribal rights and interests.

While Tribal preparation for neogtiations continued, DOE
moved toward a resolution of the impact assistance issue.
Finally, on January 22t 1987, Chairman Reuben was advised by John
Anttonen of the Richland Operations Office that the issue had
been resolved in the Tribe's favor. On January 30, 1987, the
Tribe received written confirmation of the Department's decision.
(See Attachment No. 6.)

The Tribe is most pleased with the disposition of the impact
assistance issue. We do have lingering concerns regarding the
decision-making process, but believe that the entire affair
constitutes the showing of good faith on DOE's part that we
deemed a prerequisite to C & C negotiations.

Our satisfaction, however, is tempered by the emergence of
yet another issue concerning Tribal rights of participation under
the Act. Specifically, DOE announced at a December meeting of
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the Institutional Socioeconomic Coordinating Group that it was
reviewing the question of whether C & C Agreements with Affected
Tribes could include all of the eleven elements listed In Section
117(c). That the Department should now entertain doubts on this
issue is made doubly unfortunate by the fact that DOE personnel
from both Richland and headquarters had assured the Tribe that
each of the eleven items was appropriate to be included in C & C
Agreements with affected tribes.

Significantly, Tribal eligibility under each of the eleven
areas is one of the principles Chairman Reuben asked Secretary
Herrington to acknowledge in the Chairman's letter of December
15. By letter dated January 14, 1987, Chairman Reuben advised
Mr. Rusche that this issue would have to be resolved in a manner
satisfactory to the Tribe before C & C negotiations could begin.
(See Attachment No. 7.)

The current situation, then, is as follows. Both DOE and
the Tribe have appointed negotiating teams. Tribal negotiators
are preparing for the commencement of negotiations. The Tribe is
awaiting Secretary Herrington's acknowledgment of five principles
before negotiations will begin; those principles are as follows:

1. The Tribe has a critical interest in
maintaining the environmental integrity of
the Columbia River and its tributaries, and
Departmental activities at Hanford should be
designed to avoid adverse impacts on the
river.

2. The Tribe has a critical interest in
protecting the natural resources in the
Tribe's possessory and usage rights area, and
Departmental activities at Hanford should be
designed to avoid adverse impacts on those-
resources.

3. By virture of its treaties with the United
States, the Tribe has prior and paramount
reserved rights to certain natural resources,
and the Department is obliged to take all
reasonable measures to avoid harm to those
resources.

4. As acknowledged in the President's policy
statement of January 1983, a goverment-to-
government relationship exists between the
United States and the Tribe, which obligates
the United States to protect and enhance the
the proprietary and governmental rights of
the
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Tribe.

5. The provisions of Section 117(c) do not
constitute a limitation on the contents of a
C & C Agreement; all issues arising from the
NWPA program are open for discussion in C & C
negotiations.

Items 1-4 we regard as truisms supported by undeniable facts
and two centuries of American jurisprudence. We hope and expect
that the Secretary will not find them to.be problematic. Item 5,
of course, involves the Section 117(c) issue noted above. If the
Department resolves the matter quickly in the Tribe's favor, no
impediments will remain to the commendement of C & C
negotiations.

In closing, we note that significant progress towards the
commencement of negotiations has been made over the past six
months. It seems however, that for every hurdle cleared another
arises. The Section 117(c) issue looms, and others may lay
ahead. We can say, on the other hand, that we are encouraged by
recent developments, particularly the favorable outcome of the
impact assistance issue.

In view of our disagreement with the May 28 announcements,
finalizing a C & C Agreement within six months was never a
possiblity. We continue to believe the announced decisions were
illegal and underlain by other than scientific motives. Thus,
many problems remain in the Tribe's relationship with DOE.

Nevertheless, the Tribe believes its interests are best
served by attempting to negotiate a C & C Agreement. Our reasons
are strictly our own, and other Affected Tribes and States would
be justified in refusing to negotiate. Only time will tell
whether the Tribe's commitment to the C & C process will be
matched by DOE's.

Respectfully submitted,

THE EZ PERCE TRIBE

By:

Elliott L. offett, Secretary

NEZ PERCE TRIBE
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Department of Energy
Washington, DC 20585

DEC I 8 186

Mr. Melvin R. Sampson, Chairman
Yakima ribal Council
Yakima-Indian Nation
P.O. Box 151
Toppenish, Washington 98948

Dear Mr. Sampson:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the
Act) directs the Department of Energy to submit to Congress a
report on the status of negotiations leading to Consultation
and Cooperation Agreements, if such agreements are not com-
pleted within six months after notification that the ites have
been approved for site characterization for a nuclear waste
repository. The report must include the reasons why such
agreements have not been concluded. The Act also specifies
that affected States and Indian Tribes have an opportunity to
review and comment on this report, and their comments are to be
included in the Department's submission to Congress.

On September 26, 1984, the Department of Energy transmitted a
report to Congress describing the consultation and cooperation
negotiations which had been initiated by the Yakima Indian
Nation on July 15, 1983, along with the Tribe's comments on the
report.

The enclosed report to Congress provides an update on the
status of consultation and cooperation negotiations between the
Department and the Yakima Indian Nation since the last report
was submitted. I will be transmitting this report, as well as
reports for the other States and affected Indian Tribes, to
Congress shortly. We would therefore appreciate receiving your
comments as soon as possible.

Sincerely,

Ben C. Rusche, Dir
Office of Civilian Radioactive
Waste Management

Enclosure



Report to Congress Concerning Negotiations

with the Yakima Indian Nation

as Required by

Section 117(c) of the

Nuclear Waste Policy Act of 1982

U.S. Department of Energy

December 1986



Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act)
directs the Department of Energy (DOE) to submit to Congress a
report on the status of negotiations leading to Consultation and
Cooperation Agreements; if such agreements are not completed
within six months after notification that sites have been
approved for site characterization by the President for a nuclear
waste repository. The report must also include the reasons why
such agreements have not been concluded. In accordance with the
Act, the Department must seek to enter into these agreements not
later than 60 days after Presidential approval of a site for site
characterization, or at the written request of the State or
affected Indian Tribe within any State notified as having a potentially
acceptable site under Section 116(a) of the Act, whichever occurs
first.

On July 15, 1983, the Yakima Indian Nation initiated consultation
and cooperation negotiations with the Department. These negotia-
tions, which were suspended by the Yakima Indian Nation pending
conclusion of an agreement with the State of Washington, were
described in the enclosed report transmitted to Congress
September 26, 1984. This report provides an update on the status
of consultation and cooperation negotiations since that report.

On May 2, 1986, President Reagan approved the Department's
recommendation that sites in three States - Nevada, Texas, and
Washington - be selected for site characterization. On
July 25, 1966, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Richland Operations Office, wrote to
Mr. Melvin R. Sampson, chairman of the Yakima Tribal Council, to
renew the process of developing a Consultation and Cooperation
Agreement with a meeting of representatives of all States, within
which recommended sites are located, and all three affected Indian
Tribes. The States and Indian Tribes that did respond indicated
that direct negotiations between the Department and individual
State and Tribal nuclear waste offices might prove more fruitful
than a joint meeting.

In response to this interest in individual negotiations, on
November 19, 1986, a letter was sent to Mr. Sampson to renew the
Department's offer to resume negotiations on a Consultation and
Cooperation Agreement, this time directly between DOE and the
Yakima Indian Nation. Although a response from Mr. Sampson has
not yet been received, the Department is looking forward to
working with the Yakima Indian Nation to pursue negotiations once
again on a Consultation and Cooperation Agreement.

Pursuant to the Act, enclosed are the comments of Mr. Sampson on
this report. In addition to the previous report to Congress, the
-Department is enclosing copies of the July 25, 1986, and
November 19, 1986, letters sent to Mr. Sampson.

Enclosures

d0



THE SECRETARY OF ENERGY

September 26, 1984

Honorable George Bush
President of the Senate
Washington, D. C. 2510

Dear r. President:

Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the status of
negotiations of Consultation and Cooperation Agreements with States and
affected Indian tribes, if those agreements are not completed within the time
specified by the Act. This report mst also include the reasons why such
Agreements have not been completed. In accordance with the Act, I am
submitting the reports relating to the negotiations with the State of
Washington and the Yakia Indian Nation.

Pursuant to the requests of the Takima Indian Nation and the State of
Washington, negotiations leading to Consultation and Cooperation Agreements
were initiated with the Yakima Indian Nation on July 15, 1983, and with the
State of Washington on July 27, 1983.

Although essential agreement has been reached with the State of Washington
negotiating team on most of the provisions pertaining to such an Agreement,
for the reasons stated in the enclosed report, negotiations were not concluded
by January 7, 19S4, as contemplated by section 1I2(f) of the Act.
Negotiations have also not been concluded wth the Yakima Indian Nation. They
have ruested that negotiations with them proceed only after negotiations
have been concluded with the State of Washington.

Pursuant to the terms of the Act, attached to the report are the comments of
the Governor of the State of Washington, the Chairman of the State of
Washington Senate Energy and Utilities Comuittee, and James B. Hovis, Tribal
Counsel to the Yakima Indian Nation.

Sincerely,

DONLD PAUL HDEL

Enclosures
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Section 117(c) of the Nuclear Waste Policy Act of 1982 (the Act), directs the
Department of Energy (DOE) to submit to Congress a report on the Status of
negotiations of Consultation and Cooperation Agreements with the States and
affected Indian tribes if those Agreements are not completed within the time
specified by the Act. This report must also nclude the reasons why such
Agreements have not been completed. Since a written Agreement with the Yakima
Indian Nation (Nation) was not completed within the time (no later than
January 7. 1984) required by section 112(f) of the Act, this report is being
submitted.

By letters dated February 14 and March 8, 1983, the Nation petitioned the
Secretary of the Interior to certify that the Nation qualified as an "affected
Indian tribe* in accordance with section 2(2)(B) of the Act. By letter dated
March 30, 1983, the Assistant Secretary, Indian Affairs, Department of the
Interior certified that the Nation was an "affected Indian tribe". By letter
dated May 20, 1983, DOE notified the Chairman of the Nation's Tribal Council
that the Hanford Site, near Richland, Washington, contained a potentially
acceptable site for a waste repository. By letter dated May 23, 1983, the
Nation requested DOE to commence negotiation of a Consultation and Cooperation
Agreement pursuant to the requirements of the Act. The Manager of DOE's
Richland Operations Office was designated as the principal contact for these
negotiations. Mr. James B. Hovis, ribal Counsel, was designated as the
principal contact for the Nation. Formal negotiations were initiated on
July 15, 1983.

Four informal negotiating sessions followed the July 15, 1983, session. These
sessions involved r. James B. Hovis and Mr. Richard L. Hames, then Chief
Counsel, Richland Operations Office, a member of the Department's negotiating
team. Substantial progress was made in drafting an Agreement which will be
reviewed by the Nation's Tribal Council and the entire DOE negotiating team.
At the request of Mr. Hovist further negotiations have been postponed pending
completion of an Agreement with the State of Washington. As stated in a
parallel report concerning negotiations with the State, essential Agreement
has been reached on all but two provisions, viz, liability and defense waste.
The State has notified DOE that the legislature must review the Agreement
before it can be executed and that the review could not be accomplished until
after the legislature convened on January 9._ DOE s ready to resume negotiations
whenever requested by the Nation.

- - aI - .. * - -
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Department of Energy

Mr. Melvin R. Sampson, Chairman
Yakima Tribal Council
Yakima Indian Nation
P. . Box 151
Toppenish, WA 98948

Dear Mr. Sampson:

CONSULTATION AND COOPERATION AREEVENT

On May 28, 1986, the Department of Energy's recommendation of three sites in
Nevada, Texas, and Washington was approved for detailed site characterization
for a deep-mined geologic repository for high-level waste and spent nuclear
fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act of 1982, the
Department wishes to continue the process that would eventually lead to a
signed Consultation and Cooperation (C6C) Agreement.

As a starting point, the Department would like to meet with representatives
from the States and three affected Indian Tribes to discuss C&C activities to
date, review the scope and parameters of C&C agreements, and talk about
provisions that might be n co mmon in all such agreements.

We will be contacting you in the near future to arrange for a time and place
that would be acceptable to each of the States and Indian Tribes. Should you
desire to discuss this matter with me, please do not hesitate to give me a
call.

Sincerely,

0. L. Olson, Director



Department of Energy
Washington, DC 20585

Mr. melvin R. Sampson, Chairman
Yakima Tribal Council
Yakima Indian Nation
P.O. Box 151
Toppenish, Washington 98948

Dear Mr. Sampsont

On May 28, 1986, President Reagan approved the Department of
Energy's (DOE) recommendation of three sites in Nevada, Texas,
and Washington for detailed site characterization for a deep-
mined geologic repository for high-level radioactive waste and
spent nuclear fuel.

In accordance with Section 117(c) of the Nuclear Waste Policy Act
of 1982 (the Act), not later than 60 days following such approval
the Department was required to seek to enter into negotiations
leading toward consummation of a written binding consultation and
cooperation agreement. The provisions of such an agreement are
defined by the Act.

On July 25, 1986, Mr. Lee Olson, director of the Basalt Waste
Isolation Division at DOE's Rchland Operations Office, wrote to
you recommending that in the case of the Yakima Indian Nation we
renew the process of developing consultation and cooperation
agreements with a meeting of representatives of all States,
within which recommended sites are located, and of all three
affected Indian Tribes. Similar letters were sent by our project
offices to the three affected States and to the other two
affected Indian Tribes.

We learned from the States and Indian Tribes that negotiations
between the Department and the individual State and Tribal
nuclear waste offices might prove more fruitful than a general
meeting. Therefore, I am renewing the offer to begin negotia-
tions once again for a consultation and cooperation agreement,
this time between DOE and the Yakima Indian Nation.

To facilitate the commencement of negotiations, the Office of
Civilian Radioactive Waste Management has designated a team to
negotiate with the Yakima Indian Nation. This team will be led
by Mr. John Anttonen, an assistant manager at the Richland
Operations Office. r. Anttonen will be contacting your office
shortly to discuss appropriate arrangements.
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We look forward to the participation of the
this important statutory process.

Yakima Indian Nation in

Sincerely,

ben C. rusche, Director
Office of civilian Radioactive

Waste management
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March 31, 1987

Mr. Ben C. Rusche, Director
Office of Civilian Radioactive Waste Management
U.S. Department of Energy
Washington, D.C. 20585

Dear Mr. Rusche:

The Yakima Indian Nation has received the draft comments that are
proposed to be submitted to Congress under the provisions of
Section 117(c) of the Nuclear Waste Policy Act of 1982.

We appreciate the opportunity to comment on the proposed
report and to outline some observations on the Consultation and
Cooperation process authorized by the NWPA. The provision
calling for a report to Congress on the progress of C&C
negotiations, we feel, to be a wise one as it indicates a
continuing interest on the part of Congress to monitor the
relationships between the Department of Energy and the Yakima
Indian Nation, as an affected tribe under the Act.

Before we proceed to record our comments, we would like
to make it clear that the Yakima Indian Nation has every
intention to proceed with negotiation proceedings. As you will
recall, the Yakima Indian Nation was either the first or second
affected party under the Act, to institute negotiations. We at
that time worked directly with negotiators from the Basalt Waste
Isolation Project.

It soon became evident that with our limited means it was
not practical for us to be taking the lead over all other states
and tribes in this process. It was then mutually decided that
the best method was to recess these negotiations until the
completion of the then ongoing negotiations with the State of
Washington. The negotiations with the State of Washington were
then proceeding.

It later became apparent to us that there would be a delay
in completion of the negotiations with the State of Washington
and we have again sought to reinstitute negotiations. The delay
has been very worthwhile as we are much better prepared to
complete negotiations. The delay has also given us a larger view
of the problems involved in completing negotiations, and it has
also shown us the necessity of completing a satisfactory
consultation and cooperation agreement.

Although no formal negotiations have been conducted under
Section 117 since the aforementioned recess of earlier talks, the
statute does require a report following the six-month period
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after the notification of the YIN that the Hanford site was being
selected as a location for formal site characterization.

The YIN received the letter from Mr. O.L. Olson, at that
time Director of the Basalt Waste Isolation Division of the
Richland Operations Office, indicating the Department's desire to
carry out the NWPA statutory directive for notification and
expressing the interest of the Department in continuing the C&C
process.

The YIN examined the notification letter in some detail,
particularly the request for a meeting with representatives from
the affected tribes and first round states "to discuss C&C
activities to date, review the scope and parameters of C&C
agreements, and talk about provisions that might be in common in
all such agreements."

Although we have continued to feel that the Consultation and
Cooperation Process authorized by the NWPA is an important
component in establishing proper relationships between the DOE
and the Nation in regard to reinforcing the ability of the YIN to
examine and review federal siting efforts, we have maintained
that the process of negotiating a satisfactory C&C agreement will
require individual negotiations between the DOE and the affected
tribe or state. Therefore, the suggestion that negotiations be
commenced by a meeting of several state and Indian
representatives, did not appear meritorious, at least at the time
that it was suggested.

As outlined in the Olson letter, the Department wished to
discuss "the scope and parameters of C&C agreements." We feel
that the NWPA calls for the negotiation of a comprehensive
document which will provide procedures and written commitments by
the DOE that will protect and enhance the ability of the YIN to
secure and maintain appropriate staff and develop policy and
technical capabilities to carry out an effective program of
evaluating the national siting program as it relates to the
proposed BIP site at Hanford. We feel that the development of
a satisfactory scope and bounds of an agreement are best forged
by direct talks between the two parties. However, out of such
discussions, there may emerge some issues of commonality that
could be considered in a broader context. The strong preference
of the YIN is that any negotiations that are reinstituted, in a
formal negotiating setting, be between the two parties of
interest.

Mr. Ben C. Rusche reaffirmed the interest of the Department
of Energy in pursuing the development of a Consultation and
Cooperation Agreement in a letter sent to the YIN the latter part
of 1986. He recognized that those tribes and states that
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responded to the Department's earlier letter had a similar
reaction to joint negotiations to that of the Nation. The YIN
acknowledges the willingness of DOE to enter into negotiations
and wishes to reiterate its interest in the C&C process. The
development of written, binding commitments from DOE can assist
in the YIN's comprehensive examinations of federal siting
,activities.

However, it should be noted that since the holding of
negotiations with the YIN during 1983, a number of activities and
decisions have taken place. The resumption of formal
negotiations requires a careful reassessment by the YIN in the
light of the status of the national program, decisions that have
been made by DOE during the interim period, the concerns of the
Congress and its present review of the DOE efforts and funding,
and the operating relationships that have been established
between DOE and the YIN.

It is imperative, from the YIN's standpoint, that a developed
and executed C&C procedural agreement be one that can be
successfully implemented in both the letter and spirit of its
negotiated development. We have had some concerns that the DOE
could feel that the requirements of the agreement, if found to be
inhibiting to its perceived interests, could be either ignored or
voided, at its discretion. While we recognize and support the
necessity for any agreement of this type to be legally binding,
we would not wish to participate in the efforts required to come
to common agreements on procedures relating to YIN reviews and
analysis activities, only to find that the agreement has been
broached and that legal remedial action is necessary. The
success of this truly innovative concept, as envisioned by
Congress, will depend upon both assurances and performance by DOE
of its interest, capacity, and intent to fully conform to all
provisions that are included. The YIN intends to reflect
cautiously on this important issue in order to assure itself that
the conduct of formal negotiations, when entered into, will
result in a document that corresponds with the Congressional
concept and expectations and will meet the needs of the Nation.
We have continually communicated our desires to negotiate a
satisfactory C&C Agreement.

As evidence of that desire, the YIN participated in a meeting
with affected first round tribes and states with DOE on November
20, 1986 to determine whether there could be a consensus
developed on an acceptable definition of the consultation and
cooperation concept. While it was encouraging to the YIN that
high officials in OCRWM were continuing to be concerned about the
lack of progress in regard to the development of C&C agreements,
it was discouraging that the meeting discussed possible langauge
changes to the forthcoming Mission Plan amendments, an activity
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in which the YIN was not invited to participate until so late in
the stage of development that a full review process was not
possible.

DOE has committed itself to further discussions on the
definitional aspects of C&C and the YIN will continue to
participate in any reasonable endeavor to reach an understanding
with DOE on the basic concept. It may be necessary for this
action to be taken prior to any deliberations on other issues
between the YIN and DOE. Certainly if there can be no common
understanding as to what consultation and cooperation is, it does
not assure success in an agreement covering this subject. It has
been most clear that there has been up to this point a dramatic
difference between DOE's understanding and the understanding of
others. The Yakima Indian Nation feels that an acceptable C&C
definition will undergird the C&C negotiation process and will,
hopefully, enable DOE to implement policies and practices which
will enable a continuing, meaningful, interactive C&C process.
Whether the development and operation of an acceptable definition
is a condition precedent to formal negotiations will depend upon
the confidence of the Yakima Tribal Council that the C&C
negotiation process will be enhanced.

The Department of Energy has taken two positive steps in
recent weeks relating to the C&C process which should assist in
the YIN assessment of the utility of a new start on the C&C
agreement negotiations. These are: (1) the recognition of DOE
that affected Indian tribes were eligible for impact assistance
under Section 118(b)(3) of the NWPA; and (2) the conclusion that
the itemized list of procedures in Section 117(c) did not
circumscribe any issue that the parties felt should be included
in negotiations for a C&C agreement. The DOE position on these
items appears to indicate that the actions of the Department may
be supportive of the policy statements that have appeared in the
Mission Plan and other documents. This beginning evidence of
sensitivity to and support of the concept of comprehensive
involvement by the YIN and other affected tribes and states may
make the achievement of negotiated agreements possible.

Summary

It is the contention of the Yakima Indian Nation that the C&C
process, as outlined in the NWPA, is an important and integral
part of the national program to find, license, develop, and
operate two repositories for the disposal of high-level nuclear
wastes and spent fuel. A written C&C agreement can provide
needed procedural detail for the YIN on the timely securing of
information and data; on recognizing the need for adequate
financial resources for the deploying of staff and technical
experts for the YIN review program; to provide an acceptable
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means for dealing with conflicts and unresolved issues; for the
development of independent information and analysis regarding the
federal ite search; for determining the potential impacts on
health, safety, and the environment; and other important issues.

Therefore, the YIN wishes both DOE and the Congress to be
aware of its support for the concept of C&C and looks forward to
the development of a policy environment which will heighten the
possibility of achieving an acceptable written set of procedures.
We are committed to the utilization of all authorities provided
the Nation in the NWPA and consider the Section 117(c) provisions
and their successful employment as essential ingredients in the
national program.

Sincerely,

YAKIMA INDIAN NATION

William Don Thkeal, Secretary
Radioactive/Hazardous Waste Committee
Yakima Tribal Council
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