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MAR 14 1959

Mr. Sam Rousso, Acting Director

Office of Civilian Radioactive Waste Management
U. S. Department of Energy

Washington, D. C. 20545

Dear Mr. Rousso:

I am responding to your February 16, 1989 letter which provided further
jnformation on two topics that were discussed in your briefing to the
Commission on December 20, 1988. First, you suggested changes to 10 CFR Part
2, "Rules of Practice for Domestic Licensing Proceedings," that the U. S.
Department of Energy (DOE) believes would be beneficial for streamlining the
hearing process for licensing a high-level waste repository. The U. S. Nuclear
Regulatory Commission's (NRC's) Office of General Counsel will consider DOE's
suggestions as part of & review requested by the Commission to determine
vhether any additional modifications are necessary, beyond those contained in
the rulemaking on the Licensing Support System, to the general procedural
provisions for the repository licensing proceeding to ensure that the
1icensing proceeding is conducted efficiently, as well as providing for a
thorough review of the License Application.

Second, you summarized DOE's consideration of the use of multi-purpose casks

for transport, storage, and disposal. Your discussion of DOE's decision not

to pursue the universal self-shielded waste package concept was informative.

The "Final Version Dry Cask Storage Study" (DOE/RW-0196) addresses compatibility
of the various steps in the storage, transport and disposal of spent fuel and
the need to enhance safety and efficiency in fuel handling. In a March 1,

1989, letter from Chairman Zech to Secretary Fitzpatrick, the Commission
encouraged DOE to actively pursue this effort, both through its own actions and
in concert with industry.

Finally, you expressed interest in future discussions with the NRC staff on

the early resolution of possible licensing issues through rulemakings and other
mechanisms. The NRC staff considers that the ongoing prelicensing reviews and
consultations with DOE, and other interested parties, have been effective
mechanisms for identifying concerns and steps necessary for resolving them. In
addition to these prelicensing reviews, the NRC staff briefed the Commission at
a public meeting on January 5, 1989 on its regulatory strategy of using
rulemakings and Technical Positions to work towards resolving regulatory
uncertainties. The NRC staff's approach is described in its regulatory
strategy (SECY-88-285) which I have enclosed. This strategy 1ists and -~
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describes the use of rulemakings, Technical Positions, and prelicensing reviews.
I would appreciate any comments that you might have on this strategy. If you
or your staff would 1ike to be briefed on this strategy or discuss it, please
contact John Linehan on 492-3387.

Sincerely,

Blgned) Robert M. Bernero
Robert M. Bernero, Director
Office of Nuclear Material Safety
and Safeguards

Enclosure: As stated
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October 5, 1988

Subject:

Purpose:

| POLICY ISSUE

(Informatlon) SECY-88-285

The Commissioners

William C. Parler _ . S .
General Counsel ‘

Victor Ste]lo, Jr.

Executive Director for Operations -
REGULATORY STRATEGY AND SCHEDULES FOR THE HIGH-LEVEL WASTE
REPOSITORY °ROGRAM

'To {nform the Commission of the staff's strategy and
schedule for the overall high-level waste repository
program, with emphasis on the reaulatory framework.

The Commission requested the staff to inform 1t 2bout

the status of the regulatory framework for the high-
Tovel wacte (HIW) remocitory srogram, o well a3 about
the overall program strategy and schedule. .The staff

has already written one Commission paper (SECY-88-227,
dated August 4, 1988) that coveréd the rulemaking actions
that the Executive Director for Operations (EDO) has
already approved and for which resources already have
been budgeted, as well as the subjects for potential
future rulemaking. This present paper expands on the
first paper by describing: (1) the existing regulatory
framework for licensing a repository; (2) the approaches
for identifying uncertainties in the framework; &nd

" (3) the current strategy and schedules for further
refining the regulatory framemork, to reduce uncertainties.
using 2 mix of rulemakings, Technical Positions, and
Regulatory Guides. No additional resources are needed in
FY89 for the potentfal new rulemakings. However, as the
staff gains experfence in preparing rulemakings and
Technical Positions and as new candidates for both are

. identified, changes in the program will be factored into
the annual update of the Five-Year Plan and Budget.

R. L. Johnson, NMSS _

B. E. Thomas, NMSS
r 492-0433

_;— L.
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which this current paper builds in refining the existing
regulatory framework. Many of the ongoing and new
activities described in this present paper implement some
of the approaches originally discussed in the October 1986
paper.

Some additional background is given below about the

~ statutory framework for the HLW repository program. The *

Niclear Waste Policy Act of 1982 (NWPA) establishes the
statutory milestones and responsibilities, among other
things, for the overall nuclear waste management program

for which the repository program i{s one part. The U. S.
Department of Energy's (DOE's) Missfon Plan and Project
Decision Schedule (PDS) periodically update the schedules
for the milestones. The status of the actfons that the

NWPA requires NRC to take is tracked in an enclosure to

the staff's Quarterly Progress Report on the Pre-licensing
Phase of the DOE Civilian High-Level Radioactive Waste
Management Program. The NWPA milestones and current
schedules for both DOE and NRC actions are defined, for

the staff's planning purposes, &s level one milestones and
are given in Enclosure 3. These level one milestones make .
up the basic statutory tramework which NRC's program must
meet. -

Under the statutory framework esiab1ished by the NWPA,

the overall repository licensing process can be divided

. into five distinct phases (Enclosure 4) The first phase

{s the prelicense application phase. ‘This phase precedes
DOE's License Application submission and NRC's decision

on docketing i1t. This phase consists of two parts, the
pre-Site Characterization Plan (SCP) part, which involves .
informal reviews and consultations, and the post-SCP part,
which primarily fnvolves NRC's review of DOE's SCP and _
semi-annual progress reports. The first phase 1s referred
to as "informal," because NRC has no licensing authority
over DOE. The second phase, which begins after docketing
of the License Application, fnvolves the formal licensing
activities related to the NRC decision . on authorizing -
construction of the repository. The third phase results
in the NRC decision on granting a 1icense to recefve waste.
The fourth phase leads to the NRC decision on amending the
license to allow permanent closure, and finally, the fifth
phase ends in the NRC decision on terminating the license.

The staff is currently concentrating on the first and second
phases of the licensing process. During the first phase, the
Office of Nuclear Material Safety and Safeguards (NMSS), OGC,
and the Office of Nuclear Regulatory Research (RES) staffs
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Background:

By memoranduﬁ‘dated June‘ﬁ, 1988, (MB80512B) the dffice
of the Secretary identified several Commission requests,
to the staff, for information dealing with the HLW

. repository program. In Item 2 of that memorandum, the

Commissfon requested that the EDO and the Office of the
General Counsel (OGC) prepare & joint paper carefully
examining relevant regulations and guidance (e.g., staff
Technical Positions, Regulatory Guides, rulemakings), to*
determine whether the proper mix of regulatory tools {s

in place for the U, S. Nuclear Regulatory Commission (NRC)
to make a licensing determination for the HLW repository.
Furthermore, "in Item 3, the Commission requested a staff
paper listing proposed rulemakings, Technical Posftions,
and standards, etc., that the staff may suggest within

~the next six months, to enhance the licensing of -2 HLW

repository. Previously, & May 26, 1983 memorandum from
Commissfoner Rogers to Chairman Zech requested that an
overall licensing program strategy and & detailed (1eve1 1
or level 2) schedule be prepared. o

In response ‘to the above requests, the staff has already-
written one Commission paper (SECY-88-227, dated August'4,
1088} "¢hot covered the rulemaking aciiuns that the EDU has
already approved and for which resources already have been -
budgeted, as well as subjects for potential future
rulemaking. This present paper expands on the first paper
by describing: (1) the existing regulatory framework;

(2) the staff's ongoing efforts to identify uncertainties .
in the existing regulatory framework; and (3) the current
strategy and schedules for refining the regulatory
framework, using & mix of rulemakings, Technical Positions,
and Regu1atory Guides. Although this paper focuses on the
regulatory framework part of the program, & summary of the
overal] program and schedules 1s given in Enclosure 1.

This summary explains all the major activities in the
program and, most importantly, the interrelationships among
developing the regulatory framework, developing the staff's
independent review capability, and conducting prelicensing
reviews and consultations with DOE.

In response to an earlfer Commissfon request, a Commission
paper was prepared (SECY-86-323, dated October 30, 1986) on
approaches to 1icensing & geologic repository (Enc1osure 2).
Approaches were discussed for streamlining the hearing ‘
process, identifying and resolving l{icensing {ssues early,
and improving the appeal process. Specific approaches such
as the licensing support system (LSS), pre-licensing
consultation, Technical Posftions, and rulemakings were
evaluated. The October 1986 paper is & foundation upon
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Discussion:

-4 -

will ensure that in the second phase the staffs will be able

“to conduct an effective review and that the construction

authorization decision can be made within the NWPA-mandated
three-year time period. To achieve this during the first
phase, NMSS and RES in close consultation with OGC will:
(1) refine the existing regulatory framework to support
licensing; (2) ensure that DOE will submit a complete and
high quality License Application that the staffs will find
acceptable for conducting the licensing review and hearing
process within the statutory time period; and (3) develop
their technical capabilities to review DOE's License B
Application. During the first phase, both DOE and NRC will
need to address many unique and complicated technical
uncertainties related to the predictions of repository
performance over 10,000 years, &S required by the u. S.
Environmental Protection Agency (EPA) Standard. Reducing
these uncertainties will be an evolving and fterative
process. Finally, during the first phase, the OGC staff
will primarily focus on revising the procedural requirements
for rapository licensing in order to expedite the Hearing on
the issuance of the Constr@ct1on.Authorization. in the

. second phase.

NRC's program during the first phase of the 1icensing

process 1s subdivided into three levels of activities. The
summary level of program activities is designated as level
two. Current schedules for these are shown in Enclosure 5

and discussed in Enclosure 1. This discussion and the

" Jevels one and two scheduled activities demonstrate how o
_ NRC's program supports the statutory framework. A further .
level of schedule detail is designated as level three.

The key rulemaking activities shown in Enclosure 6 are an
example of the level three detail. A fourth level of
detail, now being developed, ‘will include the specific
input and coordination activities with RES, OGC, the
Advisory Committee on Nuclear Waste (ACNW), the Commission,
DOE, and NRC contractors. Therefore, the specific
integration of NRC's HLW repository program will be
{dentified by these fourth-level activities and tracked

by the High-Level Waste Management Division's (HLWM's)
detailed operating plan.

1. The Existing ReguIitory Framework
The existing regulatory framework consists of the
following primary regulations: '

. Wastes in Geologic Repositories”;

_© 10 CFR Part 60, “Disposal of High-Level Radioactive
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° 10 CFR Part 2, "Rules of Practice for Domestic Licensing
Proceedings"; and -

© 10 CFR Part 51, "Environmental Protection Regulation for
Domestic Licensing and Regulatory Functions.

Additional regulations &re incorporated by reference into
the above primary regulations. With respect to 10 CFR °
Part 60, in February 1981, the Conmission finalized
“Licersing Procedures for HLW in Geologic Repositories,"
(46 FR 13980) and in June 1983, the Commissfon finalized
“Technical Criteriz for HLW in Geologic Repositories"

- (48 FR 28204).

In addition to the basic regulations, the existing
regulatory framework also {ncludes staff guidance to DOE
in the form of Technical Posftions and one Regulatory
Guide on the format and content of DOE's SCP. Enclosure 7
1ists the rulemakings, Technical Pcsitions and Regulatory

"Guide, Yssued to date, applicable to the Yucca Mountain

Site.

1I1. Stratogy to Identify Uncerieinties within the Existing
- Regulatory Framework '

The staffs' identification of uncertainties within the
existing regulatory framework has been and will be a
continuous process to refine the regulatory requirements.
and improve the effectiveness of the licensing process for
use by NRC reviewers, adjudicatory boards, and DOE. For
example, a rulemaking completed in 1985 was conducted to
resoive regulatory uncertainties of a technical nature
about disposal in the unsaturated zone, after DOE began -
considering & repository in the unsaturated zone &t the
Yucca Mountain site in Nevada. Similarly, the passage of
NWPA created institutional uncertainties of a procedural
nature about site characterization and State/Tribal
participation. These uncertainties were resolved by &
1986 rulemaking. In addition, the Commisston recently
{ssued a proposed rule amerdirg 1C CFR Part 51, to -
establish the Commissfon's NEPA review procedures for
repository licensing in accordance with the NWPA. -

As a follow-up to the October 1986 Commission Paper on
approaches to licensing, the NMSS, OGC and RES staffs have
been identifying the most significant regulatory, technical,
and institutional uncertainties related to 10 CFR Part 60,
to determine what refinements to the regulatory framework
might be needed. Regulatory uncertainties exist where the
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meaning of & requirement or definition in 10 CFR Part 60

s subject to more than one {nterpretation (e.g., definition
of disturbed zone) or where what must be proven in general
terms to demonstrate compliance with & requirement (i.e.,
elements of proof) is not completely defined in the .
requirement {tself. Technical uncertainties are related
to how compliance with & requirement should be demonstrated
(i.e., an acceptable method or sufficient information).
Institutional uncertainties pertain to conflicting or
unclear roles, actions or schedules, between NRC and other -
participating agencies, that could adversely affect
14censing (e.g., NRC's adoption of DOE's Environmental
Impact Statement (EIS) and NRC's role in reviewing _
compliance with mine safety regulations or other regulations
referenced in 10 CFR Part 60). These also include
procedural reforms relating to repository 1icensing.

The staff has identified &nd will continuve to jdentify
uncertainties based on: (1) the evperience with applying
the regulation to prelicensing technical reviews of the
DOE program; (2) the results of NMSS and RES contractor
studjes; and (3) the fdentification of uncertainties Ly
DOE, the State of Nevada, &nd other parties. _For example,
the staff's review of the consultation draft SCP resulted
in & concern with DOE's {nterpretation of "substantially
complete containment® in 10 CFR part 60. As a result, the
staff has commented to DOE and {s considering & rulemzking
to clarify these terms. Another example relates to the
recent concern about*the lack of compatibility between the
methods used in on-site spent fuel storage at veactor
sites and DOE's transportation and disposal systems. As &
followup to this concern, the staff will review, from &
systems engineering standpoint, the need for a rulemaking
which_wou1d'standardize container requirements for reactor
storage, transportation, and disposal in & repository, so &S
to minimize the handling and repackaging of waste.

The staff is also using two- other spproaches to {identify
uncertainties and evaluate the reguiatory framework. The
first is & coordinated effort, among the CNWRA, NMSS, and
0GC staffs, to systematically analyze the regulations ‘
related to NRC's NWPA responsibilities, fncluding those

. velated to the repository. This approach will be a more

systematic and complete analysis of the regulations to
fdentify regulatory, technical, and {nstitutional

- uncertaintfes. It will also recommend mechanisms to reduge.

the uncertainties found. The first portion of this analysis
4s focused on siting-related uncertainties and is currently
scheduled to be complgted in late December 1988. The full-

.



The Commissioners

scale analysis {s scheduled to be compIeted by September

1989, The staff's consideration of the resulting

recommendations may result in & future adjustment to the
current plans, described below, to improve the regulatory
framework. New or modified research needs and priorities
may &lso result.

A second approach to 1dent1fy1ng ‘regulatory and techn1c31
uncertainties involves the staff developing capability to
use computer models and perform analyses related to-
determining compliance with the performance objectives of
10 CFR Part 60, including the EPA standard (f.e.,
performance assessments) Recently, a coordinated effort :
has been started between NMSS and RES to develop the staffs
modeling capability (initially based on a transfer of
contractor-developed capability). The ultimate objective
of this effort i1s to ensure that the NRC staff will be able
to review the demonstration of repository compliance with
10 CFR Part 60 that DOE must provide in its License
Application. However, in developing this capability, &
short=term benefit will also be gained, which will a]loW1- ’

assessments throughout the pre]fcense app]ication phase as
DOE collects data. These assessments are expected to be an
important additional way to ideritify both regulatory and
technical uncertainties and to .assess their significance.
Thus, they can identify areas where new or modified rules,
guidance, or research may be needed. They will also be used
to prepare or revise'the staffs' review plans and focus
staff reviews of DOE's site characterization program on
significant areas of technical uncertainty and site
features of concern. Ultimately, these assessments will
be repeated in the l1censing review process to determine
whether the site is acceptable.

The staff will assess the results of the ongoing efforts
described above and, as needed, will revise the plans to
improve the regu1atory framework. This will be done &s
part of the Five-Year Plan and Budget planning process.
In additfon, any sfgnificant changes to the plan that are

necessary during the year will be brought to the Commission's

attention in Item 7 (early resolutfon of {ssues through a
program of Licensing Topical Reports and other mechanisms) .
of the Quarterly Progress Reports to the Commission on the.
Pre-11icensing Phase of the DOE's Civilian Hfgh-level
Radfoactive Waste Management Program. -
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111. Reducing Uncertzinties and Refining the Regulatory
Framework .

. The plans for both ongoing work and new work to revise the

existing regulatory framework are described below. The
staff's objectives are to reduce regulatory uncertainties,
reduce institutional uncertainties involving NRC's licensing

-role and procedures, and provide DOE with guidance in areas

of high techrnical uncertainty.

As previously mentioned, the staff has categorized
uncertainties as regulatory, technical, and institutional.

Therefore, the discussion below will address each of the
_three categories of uncertainty by {dentifying the

mechanisms and the specific activities NMSS, OGC, and
RES staffs will use for reducing these uncertazinties.

A. Reducing Regulatory Uneertainty .

It §s clear that reducing regu1atory'uncertainties

. identified by NRC, DOE and others {s NRC's responsibility.
The staff will use rulemakings, Technical Positions, and

at lezast one Ragulatory Guide to reduce major regulatory
uncertainties. Rulemakings will be considered where:
authoritative and binding clarification or elaboration is -
needed on the meaning of requirements or definitions in
the 10 CFR Part 60. Rulemakings might &)so be used to -
address what must be proven to demonstrate compliance with.
a requirement ({.e.,°elements of proof) for selected
requirements. _In either case, however, rulemakings would

. be pursued only where practicable. For example, reducing

regulatory uncertainty may depend on site-specific :
information to provide & firmer basis for determining what
additional requireménts may be necessary to protect health
and safety. Therefore, attempting to reduce such an
uncertainty in the abstract might not be worth the
additional effort of rulemaking.

A major benefit to rulemaking is that uncertainties can be
forma1lyﬂresolve- and then, according to 10 CFR Section 2.758,
the Commission's rules generally cannot be challenged in a
1{censing proceading. Therefore, rulemaking can provide
more assurance that uncertaintfes have been reduced and will
rot be contested in the Hearing. However, rulemaking is, of
course, subject to 1itigation. This potential risk, a!ong
with the resources commitment necessary to conduct a
rulemaking, will be considered before recommending topics to
the EDO for rulemaking.
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As previously noted in SECY-88-227, the staff has
tentatively identified nine new topics (listed in
Enclosure 8) where regulatory uncertainties could be
reduced by means of rulemaking. In FY89 the staff
will first develop preliminary positions for these
topics and then decide which of them to recommend to
the EDO for approval to initiate the formal two-year
rulemaking process. Those not sO recommended may be )
jssued as Technical Positions. These rulemakings are
currently scheduled (see Enclosure 6) to be completed
by FY92, which is when DOE s currently planning to

- begin developing its License Application. One of the

candidate rulemaking topics fs & result of previous

‘Commission action. In the development of 10 CFR Part 60,
 the staff identified the need for regulations dealing

with emergency planning criteria. Another rulemzking on
conforming Part €0 to the EPA standard fssued in June 1986
is beiny held in abeyance, pending the completion of a
court-ordered EPA review of these standards. Finally, {t
{s important *o note here that the potential rulemaking on .

" establishing criteria for containment of greater-than-Class-C :

Tow-level waste is dependent on the proposed amendment to
in CFR Part €1 rogarding disposal feciiities to De used
for such waste. - o

In addition to rulemekings, the staff will prepare 2
Regulatory Guide for the format and content of the License
Application. Regulatory Guides have consistently been the
mechanism used by other NRC programs to give format and '
content guidance to applicants. Guidance will be given on
the specific content of the License Application. The staff
might also include the essential elements of proof (f.e.,
what must be proven to demonstrate compliance with the
requirements of 10 CFR Part 60). This Regulatory Guide -
will a1so give guidance on the format and organizational
structure of the License Application and, therefore, will
g§ a framework for the staff's License Application Review
an. :

B. Reducing Technical Uncertainties -

The staff considers it to be DOE's responsibility to reduce
technical uncertainties (e.g., develop acceptable test and

analysis methods) through site characterization activities

and prelicensing consultations with NRC, the State of Nevada,

. and other parties. However, the staff intends to prepare

Technical Positions in areas of high uncertainty where
standard testing or analysis methods are efther not

_available.or existing methods are centroversial. The staff

L ]
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considers it more appropriate for NRC as a regulatory agency

" to develop Technical Posftions which give criteria for
acceptable methods than to prescribe specific acceptable

methods developed by the staff. Criteria would also provide -
a basis for the staff's review of DOE's methods. Technical .
Positions will be developed through a process of involving
a1l interested partfes, including targeted technical groups,
<o that their questions and concerns can be addressed in an
open and documented manner.

Technical Positions will allow testing and analysis methods
to evolve that dre appropriate for the Yucca Mountain Site.
Presently, the staff considers that reducing technical
uncertainties by rulemaking is not appropriate since
reduction may depend on collection of site-specific data or .
development of site-specific methods requiring further -
understanding of the site. In addition, for some cases,
rulemaking may be unreasonable for methods where technology
is sti1l evolving. Therefore, as mentfoned above, 1t is
DOE's responsibility to reduce technical uncertainties.
The staff, however, will continue to consider the
appropriateness and ‘timeliness of using rulemakings for
resulving technical uncertainties that require authoritative
and binding clarification or elaboration.

The staff also considers that the prelicense application
review and consultation process will complement Technical
Positions in giving DOE guidance on reducing technical
uncertainties before-DOE submits the License Application.
In its review of DOE's Topical Reports and Issue Resolution
Reports, the staff will identify objections, that 1f not
resolved by DOE, would result in the staff not accepting the
License Application. Objections will be identified for
areas where DOE's reduction of technical uncertainties is
unacceptable to the staff. Any unresolved objections would
also be factored into NRC's Preliminary Site
Characterization Sufficiency Comments (required by
Section 114(2)(3) of NWPA) that will be submitted as
part of .the President's Site Recommendation to Congress.

é

There are several benefits from DOE's resolving NRC
objections. One benefit is to have a complete and high=
quality License Application vhich will reduce the number
of technical uncertainties and focus the remaining”
uncertainties that would be adjudicated in the Hearing.
The extent to which objections to DOE's reduction of
technical uncertainties dc not become Yicensing fssues
in the Hearing will be an important factor in meeting
the three-year licensing requirement. - Even if resolved

A
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objections are raised in the Hearing, the Hearing
Licensing Board will be able to deal with them more
directly and quickly because of the documentation that
will exist. The staff's open ftem tracking system will
provide access to this documentation by identifying all
the documents related to the fdentification and resolution
of objections (and other concerns) with DOE's reduction of
technical uncertainties. Documents would include DOE's °
resolution, and NRC's comments and acceptance, along with
comments from other partfes. Resolving objectfons will
also streamline the staff's review of the License

- Application regarding sufficiency of information and

acceptable methods since, ideally, these will have already
been reviewed and DOE's resolution of NRC objections
accepted by the staff. This would allow the staff to
concentrate its review on DOE's compliance demonstrations
and the results compared to the regulatory requirements.

At this time, the staff has identified 22 topics for which
vork is ongoing or will begin on developing Technical
Positions (see Enclosure 8). Work will begin 1n FY89 on
topics that are considéred to be most important to DOE's
surface~based tesiing and exploratory shatt construction
testing. Work will begin later, in FY89 and FYS0, on other
topics important to longer-term DOE work, such as repository
design and in-situ testing that will start in FY91 after the
two exploratory shafts are connected. As site :
characterization proceeds, additional topics will probab1y
be identified. . )

c. Reducing Institutional Uncertainties
The staff will reduce 1nstitut1bnai uncertainties using a -

variety of mechanisms, depending on the nature of the
uncertainty. Possibilities include rulemakings, memoranda

~ of understandings, and comments and consu]tations on DOE's

PDS.

Four rulemakings to resolve fnstitutional uncertazintfes in
1C CFR Parts 2, 51, and €0 are 1isted in Enclosure 8 and
their schedules shown in Enclosure 5. Two of these
rulemakings are going on now and will resolve uncertainties
of a procedural nature. The first rulemaking, for which a.
proposed rule has been recently issued, deals with amending
10 CFR Part 51 to implement the NWPA provisions that
require NRC to adopt DOE's Environmental Impact Statement
(EIS) to the extent practicable. This rulemaking will

“complete all rulemakings required for conformance to NWPA
and the Nuclear Waste Policy Amendmeqts Act (NWPAA).
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The second ongoing rulemaking is the negotiated rulemaking

on the LSS. The draft proposed rule was recently forwarded

to the Commission (SECY 88-249). In general this draft
proposed rule revises 10 CFR Part 2 to establish the basic .
procedures and schedules for the HLW 1icensing proceeding,

~fncluding procedures for the use of the LSS in the HLW

proceeding. Specifically, the draft proposed rule
establishes requirements for: submission and entry of
material to the LSS; access to the LSS; a Pre-License- :
Application Licensing ‘Board to_resolve disputes during the

- period before DOE submits the License Application for the .

repository; LSS administration; the electronic transmission
of formal papers during the licensing hearing; discovery;
intervention and participation in the Hearing; appeals; and
the Commission's immediate effectiveness review of the

‘{nit{al Licensing Board decisfon on the repository. OGC

believes that the LSS rulemaking will establish the
fundementai proceaural framework necessary for the effective

- conduct of the licensing proceeding. As such it addresses

the criifcal issues related to streamlining the hearing

and .appea) process identified in SECY 86~232 (Enclosure 2).

A potentiai future rulemaking of a procedural nature deals
with revising the existing content requirements in 10 CFR
Part 60 for the License Application and establishing
criteria for acceptance of the License Application. The
purpose of such & rulemaking would be to have DOE efther

(1) resolve, before submittal of the License Application, . -
NRC's objections raised during the prelicense application
reviews concerning sufficiency of information and acceptable.
compliance demonstration methods, or (2) explain in the _
License Application why resolution was not achieved and the
significance to licensing: :

finally, the staff's upcoming review of the PDS and the
systematic analysis of the regulations are two activities
that may yield additional institutional uncertainties.

III. Effects on the Five-Year Plan and Bﬁdget

The activities described above for improving the regulatory
framework affect the NMSS FY89~93 Five-Year Plan and FY91 - -
Budget only in the areas of rulemakings and Technical '
Posftions. Other activities and associated resources are.
not affected. The plans described above show an increase

in potential rulemakings (from two to nine) and a decrease -
in Technical Positions (down from 29 to 22). The NMSS
resources needed for the additional rulemaking have become = °
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Conclusions:

. fdentified in this paper will be made available by
‘delaying completion of regulatory efforts such as

-13 -

available from both the decrease in the number of Technical
Positions and a delay in starting some Technical Positions
from FY89 to FY90. Therefore, NMSS does not need additional
resources at this time.

The RES resources needed for the additional rulemakings
achieving comparability with EPA regulations to implement

the Uranium Mi11 Tailings Recovery and Conservation Act
(UMTRCA) and the development of lower priority Regulatory

~ Guides. Therefore, RES does not need additional resources

in FYB9. Furthermore, NMSS and RES have not identified
the need to initfate additional research other than what
is ongofng and currently projected in the Five-Year Plan
to develop rulemakings. Finally, no additional resources
are needed in FYE9 for OGC.

It should be emphasized that the resource estimates are

best estimates at this time and may change as the staff

gains experience in preparing rulemakings and Technical

Positions and as new candidates for both are identified,
Such changes 1n resource estimates will be factored into
the annual update of the Five-Year Plan and Budget.

Based on the discussion above, the staff has ‘the following
major conclusions: '

1. A regulatony framework for 11censing a repository is
currently in place. .

2. As & result of its ongoing program to fdentify

uncertainties and refine the existing regulatory
framework, the staff has the following coordinated
set of activities scheduled:

a) Nine potential new rulemzkings and one Regulatory
Guide are currently planned to reduce regulatory
uncertainties. The topics being considered for
rulemaking will be evaluated to determine if
rulemaking s needed and practicable. If not,
Technical Positions will be prepared.

b) Four ongoing and potential rulemakings are planned
to resolve institutional uncertainties {nvolving
NRC's 1icensing role &s well as procedures and
schedules for the licensing proceeding.
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h) Twenty=-two Technica1.Positions are:planned wvhich
will give guidance for DOE's reduction of major.
technical uncertzinties. -

4. The prelicense application review and consultation
process will complement Technical Positions in guiding
DOE's reduction of technical uncertainties before
submittal of the License Application. This process
.could also help streamline the detailed review of the
License Application by the staff. '

5. No additfonal resources are needed in FY89 foé the
potential new rulemakings. ' '

6. Finally, it should be emphasized that the resource
estimates are best estimates at this time and may
change as the staff gains experience in preparing

“rulemakings and Technical Positions and as new
candidates for both are identified. Changes in the
program will be reflected in the Quarterly Progress
Reports to the Commission and factored into the
annual update of the Five-Year Plan and Budget.

William C. Parler o ‘
General Counsel

. -
A Viftor Stenzf | |
' r for Operations

ecutive Dire
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4. Phases of the Repository Licensing Process
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Repository Program Activities
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7. List of Issued Rulemakings, Technical Positions,
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Edclosure 1

SUMMARY OF HIGH-LEVEL WASTE REPOSITORY LICENSING PROGRAM ACTIVITIES
1. INTRODUCTION

The U.S. Nuclear Regulatory Commission's (NRC's) high-levei waste repository .
licensing program is both proactive and reactive. Proactive activities fnclude
such events as NRC initfating the actions of preparing Technical Posftions or
rulemaking which are timely enough to support the U.S. Department of Energy's
(DOE's) key programmatic milestones, but do not depend on & DOE action such as
{ssuance of the Site Characterization Plan (SCP). 1In contrast, reactive -
activities involve an NRC action in response to a DOE action. These include
reviewing DOE programmatic reports (e.g., SCP, Missfon Plan, and Project
Decisfon Schedule (PDS)) and auditing the DOE program. Both proactive and .
reactive work forms the basic program; however, in the event of delay in .
“reactive work (e.g., delay in issuance of the SCP) resources will be balanced
by 2djusting the priorities and schedules of proactive activities.

2. PROACTIVE ACTIVITIES

The prueciive part of tne program involves an ongoing effort of: (1)
identifying uncertainties in the regulatory framework; (2) developing
regulatory requirements and guidance to resolve uncertainties (3) developing
the staff's independent site characterization and license application review
capability; and (4) evaluating progress toward meeting the ‘Nuclear Waste Policy
Act (NWPA) and Nuclear Waste Policy Amendments Act (NWPAA) requirements. The.
ongoing effort of identifying uncertainties in the regulatory framework will be
complemented by two new activities. The first effort is an ongoing systematic
review of all the relevant regulations in order to identify the regulatory,
technical, and institutional uncertainties that need to be addressed during the -
pre-]icensing period, so that 1icensing can be conducted within the three-year -
time period mandated by the NWPA. Regulatory uncertainties exist where the
meaning of certain existing regulatory requirements are subject to more than
one interpretation or where what must be proven in general terms to demonstrate
compliance with a requirement ({i.e., element of proof) is not completely
defined in the requirement {tself. Technical uncertainties are related to how
compliance with a requirement should be demonstrated. Institutional
uncertainties pertain to conflicting or unclear roles, actions, or schedules
between NRC and other participating agencies (e.g., NRC's adoption of DOE's
Environmental Impact Statement (EIS)). These also include procedural reforms
relating to repository licensing. The second new effort involves the Office of
Nuclear Materials Safety and Safeguards (NMSS) and the Office of Nuclear -
Regulatory Research (RES) developing and using performance assessment models
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with Yucca Mountain site data. IWhile the direct purpose of this effort s to
develop the staff's technical assessment capability, 1t will have the additiona]
benefit of identifying areas of regulatory and technical uncertainty. :

2. 1 Programmatic and Regulatory Requirements and Technical Guidance

Rulemakings will focus on resolving regulatory and some institutional ‘
uncertainties related to significant ambiguities in the meaning of a requirement
or definitfon in 10 CFR Part 60 and those regulations {ncorporated by reference
in 10 CFR Part 60. Rulemakings, in some cases, may alse include defining the
elements of proof for certain requirements where these are unclear and where
resolution by rulemzking is important enough to make the tnvestment of time and
resources worthwhile. The License Application Format and Content Regulatory _
Guide will provide a format and organizational structure, for the information to
- be included in the License Application, that will fac111tate the staff's review.
Therefore, the outline of the Guide will provide a framework for the License
Application Review Plan. This Guide might also contain the essential elements

of proof (%.e., what DOE must prove to demonstrate compliance with the
regulation). Technical Positions will focus primarily on technical uncertainties -
related to acceptable methods for how compliance should be demonstrated for
selected areas that are both controversial and critical to repository
performance. These Technical Positions will consist of the criterfa that will
he guidonze 40 DOC and that the stal? wiil use to review the methods Duk
develops to resolve the technical uncertainties. Both the Technical Position
mechanism and the use of criteria (rather than prescribe specific methods) allow
DOE flexibility in its application of state-of-the-art technology to demonstrate
compliance. Technical Positions will become major components of the License
Application Review Plan. To the extent practicable, the staff will resolve
significant regulatory uncertainties with final rulemakings and Technical
Positions before 1992, which is generally when DOE will begin preparing its -
License Application. Draft Technical Positions and proposed rulemakings,
however, will provide DOE and other parties an early opportunity to understand
and comment on the staff's evolving position.. Finally, the process of - .
developing the above mentioned rulemakings and guidance involves all interested
parties, including targeted technical groups, so that their questions and
concerns can be addressed in an open and documented manner before licensing.

2.2 Technical Assessment Capability
In addition to developing guidance for DOE, the proactive activities resuit {n

developing the staff's independent review capabiiity in the form of review
plans, assessment methods (including models and codes), and the capability to
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apply these tools to review DOE's program. The SCP Review Plan, the Study Plan.
Review Plan, and the Quality Assurance (QA) Review Plan guide the staff's - -
" review of both the technical and QA plans for DOE's overall prelicensing and
site characterization program. The License Application Review Plan will guide
the staff's review of the data collection activities, data, and assessments
resulting from the DOE site characterization program; preliminary site
characterization sufficiency; and ultimately the License Application itself.
This plan will integrate and focus all the staff's proactive work by referercing
- staff Technical Positions and assessment methods and combining these with the
review criteria and procedures the staff will use to conduct tts fndependent
review of DOE's License Application. The Performance Assessment Review Strategy
will be prepared as an initial phdase in developing the License Application
Review Plan. This strategy will determine how thorough and independent the
staff's reviews of DOE's compliance demonstration modeling should be. Such
guidance will be a basis for further developing the License Application Review
Plan and will also be a justification for which areas and what types of
assessment capabilities should be developed by the staff. Those methods
deveioped will be referenced in the License Application Review Plan. NMSS and
RES have recently completed 3 memorandum of understanding to assure a :
coordinated effort in developing and implementing a staff modeling capabi]ity
consistent with the Performance Assessment Review Strategy.

The final pr:act.ve activitly is the quarterly evaluation of progress on NRC
. statutory actions required by NWPA and NWPAA and DOE actions that the staff .
considers critical for a successful prelicensing program. This evaluation is
documented in the Quarterly Progress Reports to the Commission on the .
Pre-Licensing Phase of the DOE's Civilian High-Level Radiocactive Waste:
Management Program and sent to DOE. This evaluation complements the numerous '
more specific reviews and consultations by taking a broad view of progress &nd .
identifying fundamental concerns, based on & synthesis of specific concerns. -

3. REACTIVE ACTIVITIES

The reactive part of the program consists pr1mar11y of the QA activities and
prelicensing and site characterization technical reviews and consultations .
following the review plans that the NRC staff prepares for the proactive part
of the program. This work depends on a specific DOE action such as the
jssuance of the SCP or the scheduling of a DOE audit. These reactive
activities are for a selected sample of DOE's program, tncluding followup on
previously identiffed concerns with DOE's program and how DOE 1s resolving
them. These activities will focus on areas of significant technical
uncertainty They will give DOE programmatic guidance for the specific parts
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of the program reviewed, and will be used to resolve problems with fhe . .
effectiveness of DOE's implementation of the overall issue resolution process .-
given in the SCP. . :

3.1 QA Progfam Activities

The QA activities consist of reviewing DOE's and DOE's contractor QA plans and
evaluating their implementation. Both NRC audits and NRC observations of DOE-
audits, using both QA and technical staff, will check implementatfon. The
objective of these reviews and audits is to identify and resolve staff concerns
so that NRC can accept DOE's program before significant data collection
activities are performed during site characterization. The QA activities
complement the selective nature of technical reviews described below by
{ndependently assuring. that DOE is effectively implementing & qualified QA
program to assure the quality of its work from the start of fts program and to
assure that DOE is also verifying that {ts program i{s being implemented properly.’

3.2 Prelicensing and Site Characterization Reviews

NRC's prelicensing ard site characterization reviews follow DOE's sequence &nd
schedule of activities. Therefore, in the early stages of the program, the
emphasis 1s on reviewing plans such as the SCP (required by NWPA and NRC
requlation) and the more detailed study piens and procedures which implement
the SCP. The SCP review will focus on the top-level strategies, assumptions,

_ and content of DOE's program, &s described in DOE's. fssue resolutfon strategies
and each of the program and investigation plans. NRC will review all study
plans to determine if DOE's study plan process {s effective and {f there are

"any objections to starting work (i.e., potential adverse effects on either
waste {solation or other site characterization activities). However, detafled

- reviews will be conducted for only a sample (about 20 percent) of the

approximately 100 study plans. This sample is less than half of the study

plans where key concerns already have been fdentified, for studies related to
potential adverse conditions at the site, areas of significant uncertainty, and
for certain nonstandard or controversial test methods. These detailed reviews -
will 2lso be used to determine the proper implementation of the SCP at the
detailed level. . ‘ - ‘

As site characterization proceeds the SCP will be updated semiannually by DOE
and reviewed semiannually by NRC, unt{l DOE submits its License Application.
NRC's review of these SCP semiannual progress reports will focus on: (1)
evaluating DOE's resolution of previously jdentified NRC concerns (open items)
and (2) identifying new concerns with new information about the site and
designs, new plans, or changes to the original plans and schedules. -
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Also during site characterization, NRC will conduct on-site reviews of selected .
- DOE testing activities and the data that are collected by them. These
activities are another way to check the proper implementation of the SCP by
‘DOE. 1In addition, NRC will review selected DOE study reports and position
papers which document the detafled results of DOE's work. NRG will review
DOE's topical reports and fssue resolution reports which summarize, integrate,
and evaluate the site characterization work for individual Yicensing topics and
DOE issues related to demonstrating compliance with NRC's.regulatfon. As such,
these reports will become inputs to the License Application, and therefore, the
staff's review of these will tdentify concerns that OOE needs to resolve before
- submittal of the Licénse Application. Similar concerns might also result from

the staff's review of site characterization sufficiency, as required by NWPA
before DOE's site recommendation to the President and Congress

A1l concerns identiffed in the staff reviews and DOE's progress toward
resolving them and their root causes will be tracked by the staff as open
ftems. The tracking system, presently being implemented, will focus the
staff prelicensing review activities on identifying and resolving concerns
with how DOE 1s resolving techaicai uncertainties. The tracking system will’
also provide a document trafl, to use in licensing, of all the NRC and DOE
actions related to reso1ving spec1f1c concerns. . . . ~

testiy, on-site representation at the Yucca Mountain site will continue to
facilitate direct information exchange with DOE as well as the State of Nevada,
and will provide both QA and technical oversight of data, documents, and site
characterization activities. _ .
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'APPROACHES TO LICENSING A GEOLOGIC REPOSITORY  : -

8
3

FOR THE DISPOSAL OF HIGE-LEVEL WASTE

To inform the Commission of the steff's eveluation of -
possible approaches to Mcensing a geologic repoaitory
for the disposal of h.igb-level waste (HLY).

Ina June 12, 1988 memorandum to the Executive Director
for Operations (EDO) and the Genersl Counsel (OGC),
Chairman Palladino reguested that the staff identify and
evaluate potential approaches to licens!.ng a HLY repository
(Enclosure 1).
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Discussion:

The approaches considered by the staff are discussed
under three ceategories: 1) streamlining the hearing
process; 2) early identification and resalution of hcensing '
fssues; and 8) the appeal process., :

The first category, "streamlining the hearing process,”
eveluates several elternatives for meking the licensing

_ hearing more efficient. One ealternative includes the

implementation of en information management system
(Licensing Support System) to fecilitate the management of
documents that will be_ ‘generated in support 'of the
Heensing application. - A second alternative discusses the
development of an approach for adopting the Environmental
Impaet Statement prepared by DOE pursuant to $§114(f) of
the Nuclear Weaste Policy Aet of 1882 (NWPA). A third
approach considers potential efficiencies to the hearing
process through the adoption of the proposed amendments

‘to 10 CFR Part 2 "Rules of Practice for Domestic Licensing

Proceedings--Procedural Changes in the Hearing Process,"
or through the adoption of the Federal Rules of Evidence
as guldance in Commission lcensing proceedings. ‘ :

The category "early identification and resolution of issues"

examines @  rnumber of. mechenisme for. {dentifying and
closing issues, to the extent practicable, prior to the
receipt of the license application. These include the -
effective use’ of the pre-license epplication consultation
period, steff guidance, and rulemeking. Other mechanisms
considered include the use of partial initial decisions, e
multiple licensing board approach, the use of stipulations,
and the early identification of potential safety problems.
This section also includes a discussion of early approval of
the surface facilities for the repository through a Limited
Work Authorization (LWA). .

The fmal category, "the appeal process," eddresses the
issues of how much appellate review is required and who
will do it, Specific issues examined in this section are the .

_ potential role of the appesal board, interlocutory review of

Hcensing board decisions, and apphcation of the immediate
effectiveness rule. ‘

Under Section 114(d)(2) of the Nuclear Waste Policy Act of
1982 (KRWPA), the Commission is required to issue a final
decision’ approving or disapproving the issuance of &
construction authorization no later than 8 years after the

‘epplication is submitted, ealthough the Commissfon could

extend this deedline for twelve months for good cause. |
The NRC steff believes the 3 ‘year period for reaching a



lcensing decision: on repository construction is tight.
Meeting this schedule depends on early end open .
~_consultation between HRC and DOE on the informstion that
will be needed for licensing and on DOE plans and
activities, and on the submission by DOE of a high quality
and complete license application. Given these assumptions,
the steff has evaluated various elternatives that would
streamline -the HLW licensing process without sacrificing
fairness and quality. Effective implementation of these
alternatives is also going to be dependent on° the
cooperation of DOE, and on the participation of the States,
Tribeal governments. and other interested persons.

In developing this paper, recommendations were considered ‘
from DOE, the public, the electric utility industry, the’
Atomiec Safety and Licensing Board Panel ("Licensing
Penel"”), and the Atomic Safety and Licensing Appeal Panel
("Appeal Panel"). For example, recommendations for -

liceneing reform, iIncluding several proposed by the.

electric utility industry, were presented in & March 1886
report by the Subcommittee on Energy Research and
Production of the U.S. House of Representatives Committee .
on Science and Technology entitled "Nuclear Waste Policy
Act of 198%: Progress and Problems®™ (Enclosure 2). Other
suggestions were proposed by the National Association of
Regulatory Utility Commissioners (NARUC) in en April 15,
. 1986 eppesrance before the Commission, and in a follow-up
letter to Chairmen Palladino (Enclosure 3). An evaluation
- of these and other slternatives s provided in this paper.
While a few of these alternatives are new, some are dlready -
in the process of implementation., ~

The altematives exemined ere confined to those that are
consistent with the basic licensing approach estsblished in
10 CFR Part 60. For example, the steff did not consider
elternative  dispute resolution techniques such as
erbitration, or the use of hybrid or informal adjudicatory
hesrings, or the elimination of the existing "two-step®
licensing process for the repository (construction -
authorization and license to emplace waste). These
elternatives were not. considered because of the
Commission's long-standing policy on formeal hearings and a
"two-step” lMcensing approach for the repository. The -
Congress was cognizant of this policy in its deliberations -
on the NWWPA, and the expectation of the States and Tribes
is thet this approach will not change. ,




In the last several years the Commission has initiated
numerous reforms of the hearing process, including the
proposed amendments discussed below in Section I.C.. In
order to put the existing hearing process, and the. HLW
proceeding, into some perspective for the Commission, the
steff has enclosed & timeline of the hearing process as {t
~ exists today (Enclosure 4). However, this timeline
represents the minimum time required for hesaring, and
most hearings run substantially longer. A proceeding of -
the size and complexity as the HLW proceeding would have
a particularly high potential for & lengthy hearing if no
_ steps were teken to streamline the licensing process. For
example, a€ noted by the Licensing Panel, the HLW
proceeding involves a facility whose cost will be
substantially greater than the everage reactor fecility, will
involve a multi-million document data base (approximately
thirty to forty times more documents than the average
reactor operating license proceeding), &nd . will involve
substantislly more &and better funded parties than the
average reactor operating license proceeding. _

In terme of the types of reforms that might prove most
‘effective, the steff believes that the greastest potential for-
deorcazing the - length ef the Learing process Mes in
reforms related to the procedural aspects of the hearing -
" process. Although proposels for reducing or better.
defining the issues to be litigated in the proceeding will
have an impact on the length of the proceeding, no matter
how few or contentious the f{ssues in & particular .
proceeding, the existing procedurel aspects of the hearing.
essure that a certein length of time will be involved. One.
such reform, the development of a lcensing information
menagement system and ite use for discovery in the HLW

" proceeding, is discussed below, - : :

I. Streamlining The Hearing Process

A. Licensing Support System (LSS) .

- One of the most significant contributors to the length of
licensing review has been the time associated with sending,
recelving, end handling information end data. This is
true for docketed correspondence between receivers and
applicants, for discovery by the production of documents

end by .. il:c.ogatories, and service of documents- during
adjudicaiion. Current technology for electronic storage, -
resrieval, md meil could. substantially reduce the time
‘ne ‘22 t - “~formation processing. .
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if the Commission is to reach its construction guthorization.
decision within the allotted time, it will be necessary to
facilitate the discovery process, 88 well as to reduce ‘the ~
delays normelly essoclated with the physical service of
documents. lence, the information end date supporting & -
DOE application ghould be made aveaileble to &all {nterested
persons, to the extent practicable, before the application
{s eubmitted and formal NRC review begins. This would
entail DOE development of & licensing {nformetion system
providing ready eccess to all pertinent documents. ‘The
system would not involve the generation of new data, but
raether, would capture in electronic form ell the data that
would normelly . be generated relevent to the licensing
decision. As such, §t would serve es & means for efficient
‘menagement of the informetion to be used in the licensing
~ decision. “To meet this fntended purpose, gll parties to
the licensing proceeding would provide access to relevant
dete within their control by meking the dete avsileble in a
standard _ electronic format for easy {ncorporation into &
" centralized computer date bese in the licensing information
" system. The standardized electronic formnt will ensure
compatibility of informetion and date submitted by parties -
to the licensing hearing. . Tt would also eliminate the need

to re-key information and date into en. NRC-gasccsitle .
system. The compatible information and data would then
be accessible to all interested perties (States, Tribes, end
others). s _

The steff proposes to implement this procesé through &
rulemeking which would require all parties to the HLW
Heensing proceeding to plece &l of their relevant

documents in the _data base and to use the MNcensing -

information data base for discovery purposes. Because all
relevant lcensing {nformation would. glready- be evailable
through access 1o the 1.8S, this type of process would
eliminate the traditional filing of first round discovery
requests and thus would eliminate accompanying gearch
times by the party from whom the records were requested.
.1t would also eliminate the meiling time essociated with the
request and the response, &nd would substantially reduce
reqguests for extensions of time {n the proceeding because
documents were not provided or because sdequate search
time wes not aveilable. Furthermore, it would ensure, to
the extent practicable, the availability of date at the
esrliest possible time, thereby . focilitating the early
resolution of liceneing issues. In SECY-86-183, the EDO
informed the Commission that the Staff intended to use the
process of negotisted rulemeking to develop the proposed

rule that would provide for the use of the LSS in the ELW



proceeding.  In SECY-86-308, the staff has recently .
transmitted a proposel to initiate this negotisted rulemeking
for the Commission's revietwv and epproval.

The staff believes that implementation of the LSS has the
greatest single potential for substantislly reducing the
hearing time for the HLW proceeding. A preliminary
analysls of recent reactor operating license hearings show
that 30% to 50% of a typical four year hearing is occupied
by the discovery process and the time expended on the
physical submission of documents. The staff anticipates
thet the use of the LSS in the HLW proceeding should
substantially reduce the smount of time traditionally apent
on these aspects of the hearing.

B, NEPA

- In SECY-86-51, the staff set forth three rulemsking
options for developing NEPA review procedures to be used
.~ in connection with the issuance of a construction
authorization and license for a HLW geologic repository.

.~ The rulemeking options would establish procedures and

criteria to govern the Commnission's review end edoption of
the Department of &nergyv's environmental impect statement
(EIS) "to the extent practicable" as required by § 114(f)
_of the NWPA. These rulemsking alternatives attempted to
bealance the clear mendate of Congress to avoid duplication
of work (and expenditure of public resources) with the
independent responsibilities of the Commission to assure
compliance of the repository with the Commission's public

health and safety stendards. :

Under the approach recommended by the steff (Option 2 in’
SECY-86-51), the NRC would conduct & review of the DOE
EIS and identify specific environmental issues addressed in

" the DOE EIS which would be adopted and would not be

subject to challenge or change during NRC review,
Traditional NRC practice would be followed as to
environmental issues that the Commission did not edopt;
f.e., independent eanalysis of those issues by the
~ Commission and litigation of those issues in the
Commission's licensing proceeding. This approach would
be implemented by conducting a rulemaking indicating the
procedures the Commission intended to follow in adopting .
the DOE EIS and spelling osut exactly how the eadoption
determination would be mea.: when the EIS was {ssued. -
The staff recommended J: n: 2 88 the most balanced -
aepproach to the Commisa’: . TPPA responsibilities under
§114(¢f) of the NVPA. rnission epproval of this




rulemaking approach should reduce the time and staff
resources normelly devoted to litigation on EIS issues in .
the licensing proceeding. Adoption of Option 1 in
SECY-86-51 could substantially §ncrease the Commission's .
litigetion risk in regard to the implementation of §i14 of
the NWPA., Adoption of Option 3 could seriously jeopardize
the Commission's ability to meet the three year statutory
timetable.

C. Regulstory Reform

In order to improve the licensing process, the Commission
recently issued & proposed rule thet would emend certain
provisions of i{ts rules of practice, 51 Federal Register
24365, July 3, 1986. The proposed revisions address the
admission of contentions. discovery egainst the NRC staff,
the use of cross-examination plens, the timing of motions
for summary disposition, and limitatfons on intervenor's
filngs of proposed findings of fact, conclusions of law,
_and appellate. briefs. Although these proposed revisions
were d&irected primerily toward the licensing of nuclear
power plants, they would elso be applicable to other
licensing proceedings conducted under 10 CFR Part 2,
Subpart G, Including the HLW prareeding.  The gtafs
believes that these proposals would achieve efficlencies in
the HLW Ucensing proceeding similar to those anticipated
for reactor licensing. ‘ _

For example, the Licensing Panel has suggested. in the

context of reising the threshold for the edmission of - A

contentions, that the Commission should require detailed
_fect pleadings, or adopt some variant of Federal Rule of
Civil Procedure 12(b)(6). . This approach would revise the
Rules of Practice to require more factual specificity in all .
pleadings, including contentions. However, the proposed
regulatory reform emenéments, cited above, ealready
include a proposal for raising the threshold for
contentions. Proposed 10 CFP. §2.714 would require the
proponent of the contention to supply informetion showing
the existence of a genuine dispute with the gpplicant or
the NRC staff on en isene of fact. The showing must
include references to the speciﬁc portions of the
application which are disputed. The contention must be
supported by a concise statement of the alleged facts or
expert opinion, together with specific sources and
documents of which the petitioner is aware, which will be
relied on to establish the facts =r 2xpert opinion. The
purpose of the increased thresheii is to sharpen the
{ssues in dispute throughout the :.<-hecring and hearing




phases and to ensure that the resources-of all parties are.
focused on real rether than Imaginary issues. The staff -
believes that this proposal ic particularly appropriate for

the HLW proceeding, which requires the resolution of meny - -

complex {ssues within a specific period of time.

In eddition, the Administrative Conference of the United
States (ACUS) has recently recommended that agencies
. should adopt evidentiary regulations epplicable to -
adjudications that clearly confer on presiding officers
discretion to exclude unrelieble evidence and to use the
weighted balancing test in Rule 403 of the Federal Rules of
Evidence (FRE), which allows exclusion of evidence the
probative value of which is substantially outweighed by
other factors, including 1its potential for wundue
consumption of time. ACUS Recommendation No. 86-2, 651
Fed. Reg. 25641, 25643, July 16, 1986. Although it is the
FRC's well-esteblished . practice to wuse the FRE as
_ guidance, the practice is followed less by come boards
than others. The Licensing Panel belleves there would be
an edvantage to codifying the practice of using the FRE as
guidance, particularly Rule 408. In the view of the

Licensing Peanel, codifying the FRE &s advance guidance - .

for litigants wovld provide predxcteb.lify .in the HLW -
proceeding. .

However, &s noted by the Appeal Penel, the Commission's
Rules of Practice already authorize and direct the boards
“to exclude unrelisble, unduly repetitious, cumulative, and
"time~-wasting” evidence, Promulgating e regulation to
"codify" this prectice is unnecessary, and may actually
- cause & board to exclude more evidence at the outset of
the hearing than it would otherwise, thereby providing
more issues for appellate or judicial review. It may be
more efficlent in the Jong run to admit more evidence
fnitially end give it appropriate weight later as part of the
decision-making process. Finally, the Commission, in its
order establishing the HLW proceeding, can make explicit .
reference to the use of existing case-management
techniques, such as those on tlie exclusion of evidence, to
ensure their epplication, -

!t. Eerly Identification And ‘Closure of !ssues

TWM High-Level Weste Program Five Year Plan FYSG-FYGO ,
(Enclosure §5) cealls for the development and implementation
of a. evstemstic process for identifying, examining, and
closing “issues to the extent practicable prior to the rzceipt




of the repository license application. The process includes
mechanisms for the {dentification, prioritization, and
resolutifon of issues; focusing ‘technical meetings and
~ technicel positions on issue resolution; assuring active and
effective pearticipation by affected Stdtes and Tribes;
identifying issues that are ripe for early closure; better
definition of issues through the issuance of Staff Technical
Positions (STP); &nd formal closure through rulemeking or
poseible early litigation of selected issues. This ‘process is
designed to reduce the number of, and to better define,
the {issues that will be ltigated during the liceneing
hearing.

A. Pre-Licensing Consultation '

The principal means for the early identification and
resolution of issues is through pre-licensing consultation
with DOE, Stetes and Tribes. During this period, generic
and site specific issues are identified through our ongoing
consultation with DOE, States, &nd Tribes, and steff
reviews of DOE data or documents (e.g., Environmental
Assessments, Site Cheracterization Plans) or other
documents ‘bearing on the repository program. This
onooine acncultation ond review process helps io ensure
the early identification of potentisl licensing issues so that
they sare addressed by DOE's eite characterization
program: As part of the above process, an open item
tracking system is currently being .developed to track and
document the status of the resolution of issues,

This process provides a mechanism for focusing RRC/DOE
intersctions and NRC saction on the identification of critical
issues; the extent of uncerteainty essociated with a
particular issue; potential information neede; elternative
approaches to addressing an issue; &nd to the extent
practicable, on formal closure of issues, HRC/DOE
meetings, which solicit the sactive participation of States
and Tribes, are scheduled on these issues. llinutes are
drewn up at the close of these meetings to document the
progress towards resolution of the issues, the extent of
agreements or disegreements, as well as any furtner
actions needed to resolve the issues. The staff intends to
implement closure of these issues through the development
of formel Staff Technical Positions and through rulemeking.
‘1t may also be possible to use the consensus developed
through the pre-licensing process as a basis for lat
stipulations by the parties (see Section 1T F).

B. Staff Guidance
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Staff Technicel Positions (STP's) provide a means to 1)
establish NRC's technicel positions and provide guidance to
DOE on strategies and methodologies ~ecceptable for
. demonstrating compliance with NRC regulations, and 2)
move toward resolution of particular issues. The process
of developing an STP assures that the topic is open to
. public review in order to obtain input and strive for
consensus from the technical community, interested.
parties, and other tergeted groups. Draft S5TPs . are
noticed in the Federal Register and ealso forwarded to
interested parties and targeted groups for comment.
Comments received on & draft STP are considered in the
. development of & final position. The final STP will'

. formelly document eany consensus between DOE, MRC,

~States and Tribes relative to the issue(s) under
. consideration. The staff has developed & number of draft
. and final §TPs on such issues as the items and ectivities
that are subject to the quality essurance requirements in
10 CFR Part €0, the interpretation of the disturbed gone
concept in 10 CFR Part 60, the werte package reliability .
enelysis, design information needs in  the site
cherecterizstion plan, end the Hecensing assessment
methodology for the Hm. repository. . o

Traditionslly, the use of technical positions and regulstory o

guides has been intended to provide guidance to lcensees
and license applicants concerning whet information the -
staff will require for review of the license epplication,
what standards will be employed in the staff review of a
license application, and those methods that the staff finds
eccepteble for implementing the general criteria found in
the NRC regulations. As such, this guidance mekes the
licensing process more efficient. However, the existence of
formel NRC guldance does not preclude a licensee .or
. Heense applicant from utilizing a method different from that
‘contained in the guidance document to demonstrate
compliance. with the regulations. It also does not preclude
other perties in the heering from chellenging the way that
the guidance documents interpret the regulations, or
- otherwise demonstrating that the methods approved in the
guidence documents &re inadequate. Therefore, it may be
advisasble to close epelected key 1issues out through
rulemegking, rather than through the use of staff technical
positions.,

C. Rulemeking

In order to resolve selected major issues more formally'
prior to the licensing hearing, the Staff plans to use
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rulemaking where appropriate. Unlike staff technical
positions, the regulatory approach get forth in the
Commission's rules generally cannot be challenged in a
Mcensing proceeding., Therefore, rulemeling can provide
more certainty in the esarly resolution of technicel issues.
However, rulemeking is more resource-intensive than the
development of staff guidance, and requires longer
lend-times for resolution. Issues closed in this menner
must be mature, end. important enough to meake the
investment of time and resources worthwhile. The staff is
"in the process of identifying, on e systematic and
continuing basis, issues that are eppropriate for resolution -
through rulemaking. Although some concern has been
expressed by the Licensing Panel over the time required
for rulemaking, past practice demonstrates that disciplined
rulemaking efforts can be completed in & timely manner.

Possibilities for rulemaking include the methodology for
demonstrating compliance with the EPA standard, and
waste packape compliance. For exemple, the Commission's
regulations in 10 CFR Part 60 now establish design
requirements for the HLW waste packege. A rulemsking to -
esteblish more .specific criteria on the  .methodology . for
compliance with the waste packarge reauirpmpnfn vonld nat
only cortribute to a more efficient hearing process, but
‘would also allow DOE to proceed with more certainty in the
design of the weste package. - '

D. - Pariial Initial Decision

It is also possible to use the mechanism of partial initisl

. decisions by the . Licensing Board for the early and
systematic closure of issues. Partial Initial Decisions ere
typically used by the Boards to reach a decision on
discrete issues in the hearing after the complete license
application is filed. Use of a Partial Initial Decisfon after
the complete application is filed would achieve efficiencies
in the hearing process. In the promulgation of the final
rulemeking on the technical criteria in 10 CFR Part 60, the
Comnitsion - recognized the desirability of Pertiel Initial
Decisions when §t stated _thaet - the identification of
anticipated and unanticipated processes and events under
. 10 CFR Part 60 will have such a pervasive effect on the
design basis for the repository that--

...rulings * made in the course of construction
- authorization hearings on the scope of anticipated and
unanticipated processes and events be separately
identified by the presiding officer and certified to the

-




Commission for interlocutory review... a8 Fed.Reg.
28185, 28200, June 21, 19883, ‘

Partis]l Initial Decislons could also be used to close out.
selected Issues in sdvance of the full license application
being submitted by DOE. Used in this menner, selected
{ssues could be eliminated from the hearing before the
.three year decision period begins. However, use of
- Partial Initial Decisions in this menner would require, the
early filing of a portion of the license application, selection
of parties, filing of contentions on the particular issue
involved, end discovery on those contentions. Therefore,
the issue to be decided would need to be meture enough
_for consideration, with site charecterization having
provided sufficient information on the issue. In addition,
if the issue was dependent on other repository licensing
fssues that could only be addressed after the full
~ application was submitted, then the issue could not be
resolved without teking these interdependencies into -
account. This epproach would require e revision to
- Commission regulations to provide for early convening of
the licensing board end to establish criteria for what types

of issues could be considered. U .

However, use of the Partial Initial Decision before DOE
submits its completed Mlcense application could have
adveree consequences. For this first-of-a-kind facility,
with its technical complexity and uncertainty, it would be
edviseble for the Commission to adopt & conservative
approach to the review of the license gpplication, and to
defer any edjudicetion of issues until a complete license
_ epplcetion iIs submitted. This would allow each issue to be
reviewed in the context of the total information submitted -
" in the lcense application, and for the staff end the -
licensing board to be fully aware of the interrelationships
~among the various segments of the license application and
the extent of the gaps and uncerteinty in the total
information submnitted. In addition, because of the high
visibility of the LV progrem, the submittal of the license
~ application in increments could place a distorted focus on
the first issues brought to heering, causing more NRC,.
DOE, and intervenor resources to be expended then
ordinarily would have been devoted to those issues. It is
elso possible that the hearing on the incremental issues
- would proceed slowly, Ileading to later coordination
problems when the full epplication was submitted. Early
filing would also cause the ex parte rules to apply to any
portions of the application that were in adjudication. This
would constrain the Commission from having the benefit of
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" viewing these issues in the context of its periodic-
~ comprehensive review of pre-licensing issues. .

Based on the current DOE Project Decision Schedule. the
use of Partial Initial Decisfons before the complete license
application is’ submitted may be impractical in Mght of the
time remaining before the DOE license epplication is filed.
Assuming that some emount of site characterization s
necessary to gather sufficient information on the particular
issue to be closed, there will not be much time before the
full DOFE license application is due fn 1981, Therefore, it
" mey not be feasible, end could be counterproductive, to

~ . initiste ‘a Partial Initlel Decision process during this time

period. Finelly, other alternatives such as rulemaeking may
provide a satisfactory method for resolving certain issues.

Although the Appeal Panel agrees thet the use of Partial

Initial Decisions before UDOE submits {ts completed

epplication- would be risky, the Licensing Fanel beileves
that en eoxly and segmented DOE license sapplication is
desiredble so that issues can be heard as documentation is
"completed. - The Licensing Panel cited waste package

compliance, &and EIS {issues as examples of where a

segmenied, early eppiication couid be filed.

E. Multiple Licensing Boards |

A new approach suggested by the Licensing Panel is the
creation "of & "Managing Board" to coordinate multiple
licensing boards. The Appeal Panel also endorses the use

of multiple licensing boards. Each board would decide -

different issues and the "Managing Board" would have
primary responsibility for: (1) issuing the final Tnitial
Decision; and (2) management responsibility for the entire
case, Multiple boards have been used successfully in
reactor licensing, and the addition of the Maneging Board
"concept would complement the wuse of Partial Initial
Decisions in the HLY proceeding. However, as noted in
the discussion of Partial Initial Decisions, the effective use
of Partia] Initial Decisions and multiple boards will be
dependent on the extent to which it is feasible to scgment
‘the HLW licensing issues. The Commission should esteblish
the muliiple board. framework by specifically eddressing
this issue in its order establishing the HLW proceeding.

As part of the hearing management process, the Managing
Board could develop & number of pre-trial menagement
orders that could make the hearing process more efficient.
Pre-trial orders could be issued on such subjects as




defining and redefining issues in detail and certifying them
as ready for heering, establishing lead counsel and liaison
counsel, and procedures for obteining stipulations on
verious issues. Such orders ere within the authority of the
presiding officer under 10 CFR 2,718. However, such
orders must be consistent with the other specific
requirements in the Rules of Practice, Including for
example, the enticipated rules governing the use of the
Licensing Bupport System for discovery purposes.

F. Stipulations

10 CFR 2.753 permits stipulations as to facts in & Heensing
heering after the license application has been docketed.
Agreement of ell parties to comprehensive stipulations can
avoid time-consuming evidentiary hearings on some issues
and the resulting delay and costs. The staff anticipates
that its attempts to resolve selected {ssues during - the
pre-licensing phase, and to develop consensus among the
Interested parties on these issues, can profitebly be used
to reach agreement on stipulations which will reduce delay

in the licensing proceeding. _ '

Q. Early Tdentifinatign of Dn*en‘!at ana‘w D«ob'l-u-u-

In an April 15, 1986 appearance before the Commission,
end in a follow-up letter to Chairman Palladino of June 18,
1986, the National Association of Regulatory Utﬂity
Commissioners (NARUC) recommended that the Commission
explore the feasibility of "a more continuous. type of
Heensing  process" where the NRC Staff would
"continuously follow the progress of DOE, reviewing and
signing-off as identifiable tasks are completed by the DOE
thus eliminating .delays that could lead to expensive
retrofits,” The Commission's discussion with NARUC on
this issue focused on the identification of potentiul safety
deficlencies end how this could eliminate delay in the
licensing of the repository. '

The staff does intend to monitor the progress of DOE after
a construction suthorization is i{ssued to ensure compliance
with Commission regulations end construction authorization
conditions, es well as to avoid future compliance problems.
In terms of ensuring that potential safety -and Hcensing
problens are identified and addressed well before the

Commission's déecision on the lcense to emplace waste at -

the repository, 10 CFR €0.32(b) now provides for the
fncorporation of provisions into the construction
suthorjzetion requiring DOE to furnich reports on any datas .



about the site obtained during construction which are not
within the predicted limits upon which ‘the facility design
was based, and  on any -deficlencies in design and
construction, which, if uncorrected, could adversely affect
sefety at any future time. '

. H. Early Approveal of Surface Facﬂ.ities- T

- DOE had initially planned to obtain en LWA from.the
Commission for the HLVW repository. The LWA envisioned
by DOE would eneble it to excavate additional shafts,
construct the waste recelving building, and conduct some
limited underground construction. Based on subsequent
anelysis by the MPC rtaff, DOE gbandoned this proposal.
A summery of the legal and technical enelysis of the LWA
elternetive is provided below for the Commission's
information. ‘

Conmission regulations In 10 CFR 50.10(c) prohiblt the
commencement of construction of a production or utilization
fecllity untfl e construction permit hae been {issued,
Commencement of construction includes any cleering of
land, excavation or other substantial action that would
sdversely affect the environment of the site, but doas. vot
include pre-construction monitoring sactivities necessary to
establish background environmental values. . ,

The Commission's regulations in 10 CFR 60.3(b) contain
similar restrictions in regard to a HILW repository.:
However, unlike the regulatory fremework for the HLW

" repository, Section 50.10(e) of the Commission's

regulations authorizes the granting of a LWA to permit
" certain site preparation activities to occur before a
‘econstruction permit is granted. Provision of an LWA is
currently limited to utilization facilities, and does not
extend to eny other type of Commission lcense. Section -
§0.10(e)(1) suthorizes the issuance of what is commonly

" referred to as an "LVIA-1" for site preparation activities ]

such as the construction of temporary access roads,
excavation for facility structures, the construction of

. service facilitfes such es sewage treatment plants, and the

construction of structures, systems and components that
will not eventually be involved with eceident prevention or
mitigetion. Section 50.10(e)(2) authorizes the issuance of
what {s commonly referred to es en "LWA-2" for the
installation of structural foundations for structures,
systems, or components which prevent or mitigate the
- ~omsequences of accidents. An "LWA-1" may only be
.>sued after the licensing board. in a separate hearing,
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has made ell of the NEPA findings required by 10 CFR .
Part 561 of the Commission's regulations for a construction
permit and has determined that there is reasonable -
essurance that the proposed site is a suitable location for
the facility in question. In addition to these findings, an

- "LWA-~2" mey be issued if the licensing boerd determines
that there ere no unresolved safety isaues related to the
additional work that is authorized,

The NWPA neither prohibits nor mandates the use of &n
LWA in the Commission's repository licensing process.
However, the broad authority provided in the Atomic
Energy Act over nuclear materisls would allow the
Commission to extend the LWA concept to & licensing
proceeding to receive or possese source, special nuclear or
byproduct material at & geologic repository. The
procedures in 10 CFR Part 60 do not currently provide for -
a LWA. Specificelly, 10 CFR €0.3(b) prohibits DOE from
commencing construction until it obtalns & construction
guthorizetion from the Commission. In lenguage
transferred verbatim from 16 CFR §0.10(¢) "commencement
of construction® is defined in Part 60 as the clearing of
_land, surfasce or subsurfece excavation or other gubstantial
o;tcu"lc that h(u.ud aGversely aflfect the environment of ine

site, : . h

In the development of the 10 CFR Part 60 rule, the
Comnmission explicitly considered the type of activities that
would be permitted prior to the Commissions's initial
‘Heensing decision and did not provide for an LWA. Under
the Commission's Proposed General Statement of Policy,
which outlined the proposed procedures for the licensing
of geologic repositories for high-level radicsctive waste,
only surface exploration combined with some test borings -
would have been permitted prior to the Commission's
issuence of a construction sauthorization or & provisional
construction authorization. 43 Fed. Re . 58869, November -
17, 1978, @ After further review this issue. the
Commission determined that e:cploz:ation and in-site testing
at depth should be sllowed prior to the issuance of
construction authorization.” 44 Fed.Reg. 70408, December
€, 1879, TIn erriving at this position, the Commission
‘noted that the incremental costs for these activities would
‘be small, in the context of overell project costs for a
repository, and implied that such incressed financial
investments aend institutional commitments were warranted
only because of the substantial improvement in the quality
of available data that could be expected. While the
character of DOE activities under en LWA is unclear, there




would appesr to be no comparable benefit in terms of
improved data for licensing. As the above commentary
indicates, the Commission heretofore bhas mnot been
favorably disposed to the concept.

tn addition, establishing LWA procedures may not provide

substantis] time savings because of the required hearing
on site suitability and environmental {ssues. Treaditional

LWA ecriteria require the completion of the final EIS and &
hearing and favorable decision on all the NEPA findings of
10 CFR Part §1. In the licensing of & first of & kind
fecility, these will be difficult {ssues and the hearing
process could occupy e substantial amount of time. The
Commission's ultimete approach to the implementation of its
NEPA responsibilities in HLVW licensing (see Section 1.B.)
would effect this process. For example, a decision by the
Commiscsion to adopt the DOE EIS in ite entirety, sithough
not the approach recommended by the staff in SECY-86-51,
would foreclose litigation of NEPA {ssues in the liceneing
hearing. In this cese, the traditional LWA criteris would
‘be superfivous., If the Commission sadopted the .staff
recommendation, which allows for partial adoption of the.
DOE EIS, the number of issues to be eddressed in the
LWA hesring would be reduced to the extent of the

Commission's adoption. Finally, the potential exists for

the work performed under an LWA to edversely affect the
- satisiavtion ol tie pefurmance objectives in 310 TFR . raft
60, or to necessitate costlv mltigntion measures.,

Tt should also be emphasizer! that 10 CFR Part 60 would
now permit DOE, prior to submitting the lcense
applicstion, to pursue all activities related to site
characterization end other pre-construction nonitoring end
" {nvestigation necessary to esteblish background information
related to the suitability of the site. This could include
meny site preparation activities such e&s the clearing of
land, the construction of roads and support facilitiec, and
the sinking of exploratory shafts, that will ultimately
prove useful in expediting the construction of the
repository. A

The same considerations discussed previnusly on the LWA
concept would elso ecpply to the. proposals that the
Commission consider surfece facility construction at the
start of the Hcensing hearing, A favorsble Partial Initial
Decision could then allow surfece facility construction to
begin in edvance of the final decision on construction' of
the entire repository. This post-license application
alternative was recommended by the industry in tesﬁmony
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before the Subcommittee on Energy Research and
Production . (Enclosure 6). As with the LWA, this
alternative would require both submission of a complete
license application for the entire repository, and revision
of the Commission's regulations to etpﬂcitly provide for
this procedure.

~Ul. The Appeal Process

The Commission has not yet determined the specific
procedures for appellate review of the licensing board's
Initial Decisfon. The existing requirements in 10 CFR Part
2 only specify that the decision of the presiding officer
shell not be immediately ecffective., 10 CFR § 2.764.
Because this it not a 10 CFR Part 5§50 proceeding, the
licensing board decision could not be appealed to an eppeal
board under the existing reguletions, unless specifically -
dire¢ted by the Commission. 10 CFR §2.785. Therefore,
the issues of how much appellste review is required or
desireble, and who will do it, still ‘remain to be
determined. : : o :

One option for appellate review is' to not involve &n appeal o

board in the review process, and provide for direct review
of all eppeal 1{ssues by the Commission. The

. non-involvement of the appeal board is the situation that .

exists under current rules, and will remain as the status

'~ quo, unless the Commission specifically directs an appeal
board to hear and . decide any eppeals from the licensing .

board decision on the HLW repository. Providing for appeal
board involvement obviously adds more time to the
Heensing process. However, use of the appeal board would
" provide a careful, detailed review of the hearing record.
This would {facilitate Commission review and should also -
gerve to reduce the litipative risk of the Commission's
" ultimate licensing decision being overturned on judicial
“review. The additional time devoted to appeal boerd review
could be mitigeted by sallowing the licensing board's Initial
Decision to become immediately effective.

As noted ebove, 10 CFPR §2.764 specifies that the decision
of the presiding officer will not be immediately effective.
The Commission could revise this policy to provide for
immediate effectiveness of the licensing - board decision.
This would permit compliance with the three year statutory
timeteble while allowing appellate review to proceed at &
more deliberate speed. In this regard, requests for a
stay of the licensing board's decision should go only to the
Commission end not both to the Commission and an appesl




board. This approach has the advantage of removing the
_time period necessary for appellate review from the three
year statutory license review perjod. This would increase
the possibility that the Commissfon would meet the
. statutory requirement, and would also allow careful review
of the licensing board decision before the Commission's
final review. However, {t also entalls revision of a
long-standing Commission policy that §s based on the
desirability of having the Commissifon itself examine the
construction euthorization decision on its merits before
‘allowing DOE to proceed with construction. However, as
with the use of the immediste effectiveness rule in reactor
- Meensing, it will be possible for parties to request a stay
_of the initial decision. 1f the Commission decides to adopt
this approach, the staff anticipates that a process similar
to that - recommended in SECY-86-206 concerning the
Commission's immediate effectiveness procedures. would be
used to implement this approach.

The Commission could opt to omit formal partial initial' .
decisions and appeals entirely by receiving only "findings"
from the licensing board and reserving the issuance of the

" finel decision to itself. This would eliminate the formal

eppeal stare entirely. but would require rlnce monitoring

of the licensing proceeding by Commission representativesL '

"This approach would be & new and untested method for the

Commission. As such, there would be considerable .
uncertainty es to the effectiveness of this approach. It
~would also necessitate detafled review of the entire
licensing board record by the Commission, requiring
substantielly more resources and time than would normally
be expended by the Commission.

The Commission's reg'ulations now prohibit interlocutory

eppeals from licensing board decisfons.. 10 CFR 2.730(f). .
There would be & benefit in suspending this prohibition
for the HLW proceeding for certain categories of issues.
Requiring parties to appeal the admission or rejection of
contentions, as well as summeary disposition rulings, at the -
time those = 4decisions are made, rather than  at the
conclusion of the proceeding, would have obvious benefits.
The litigation of improper issues would be minimized, and
issues wrongly excluded would be fdentified and remedied
before the hearing is closed and lcensing sction is taken.
_ It would also keep the appellate precass anre iIn stép with




Conclusions:

the evidentiary hearings. As noted previously in the
discussion on Partial Initial Decisions, the Commission, in
the Supplementary Information to the rulemaking on the
final technical criteria in 10 CFR Part 60, did contemplate
that licensing board decisions on the {identification of
anticipated and unanticipated processes and events would
be certified to the Commission for interlocutory review.

_ However, unless the Commission is prepared to review the

many anticipated interlocutory appeals on such issues as
the admission of contentions, providing for appeal board
review of the lcensing board decision would be &
negiessary complement to the suspension of interlocutory
review. . . S

. Based on Suggeétions from various sources knoivledgeable

in the hearing process, the Staff has identified and
evaluated several approaches for sfreamlining the HLW
Ycensing process. After evaluating these approaches from
the perspective of which approaches offer the most

potental fur eusuring ihai the statutory review schedule is -

met in a cost-efficient manner, the staff has concluded
that the development of the Licensing Support System,
sdoption of Option 2 in SECY-86~51 for implementation of

the Commission's MEPA responsibilities, and the resolution

of issues through rulemeking are the epproaches that the
Comnission should pursue in the pre-license application
phase. Accordingly, the staff has recommended that the
Commission approve the recommendation in SECY-86-308 on

"the use of negotiated rulemaking to implement the use of

the Licensing Support System, and the recommendation in
SECY-86-61 on the implementation of the Commission's

- NEPA responsibilities. In terms of using rulemaking to

resolve selected issues, the staff is currently in the
process of identifying those issues which are eppropriate
for resolution through rulemaking. The Commission will be
informed of any issues considered suitable for resolution in
this manner. :

For the pcst-license epplication phase, the Commicsion ‘
could endorse the concept of the use of Partial Initial

"Decisions, _final edoption of the proposed rule ‘on
regulatory reform, and multiple hearing boards. In-

order to facilitate the .soundest decision-making

process, the Commission could provide
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for eppeal board review. However, to ellow for both appeal
. board review and meeting the statutory timetable, the
Commission should revise the regulations fo provide for
immediate effectiveness of the lcensing board decision.

The staff does not believe that the use of Partial Initial
Decisions before the complete lcense application is filed,
generic adoption of the Federal Rules of Evidence, or the
initietion of LWA procedures, are satisfactory approaches
" for streemlining the licensing process.

The staff is aware that it is possible fo place the emphasis
on other combinations of approaches than those
recommended by the staff. For example, among the
suggestions mede by Judge Cotter of the Licensing Board
Panel, is that the Commission esteblish e two-part HLW
Taik Force tv manage the HLW licensing process (page 3, -
Cotter Memorandum, Eneclosure 7). One segment of the
Tesk Force would manage all pre-application issues, and
the other segment would meanage all hearinyg issues. Earh

segment would hold bi-weekly meetings, and the head of |

each esegment would report monthly to a "lead"
Commissioner, as well as meeting with Mr. Rusche and
DOE. . ‘ . :

The staff is sympsthetic to Judge Cotfer's objectives of

keeping the Licensing Panel informed, and ensuring the -

coordination of activities emong all affected elements of the
HLYW program. However, the staff believes that these
objectives could be achieved without the creation of & new
buresucracy, with the sttendant problems of duplication of
_resources, overlapping responsihilities, and potentiel
conflicts. In eddition, an epproach which promotes and

formelizes the role of the Licensing Panel in pre-application: ]

issues, espedauv where interaction with DOE is involved,
carries & substantial risk of tainting the credibility and
neutrality of the Ucensing boerd(s) thet will ultimately
adjudicate the HLW licensing issues. Finally, the staff has
"elready established an ongoing  dislogue with DOE, end
regularly briefs the. Commission on the overall HLW
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program. In order to keep the Licensing Panel informed,

as well as to solicit its input, the staff will periodically .
brief the Licensing Panel on ell issues which may affect . .
the hearing process.

(1)

William C. Parler . .
General Counsel

Executive Director for Operations

Enclosures: (Not 1nc1uded)

1. June 12, 1986 Commission Memorandum to EDO and OGC

2, Mexrch, 1986 Subcommittee Repost

8. Transcript of April 15, 1986 Commission Meeting with NARUC. and June
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6. . Tomonto Statement Before Subcommittee .
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Enclosure 7 -

LIST OF ISSUED RULEMAKINGS AND TECHNICAL POSITIONS
APPLICABLE TO THE YUCCA MOUNTAIN SITE

Rulemaking Titles Issue Date

1. Licensing Procedures for High-Level Waste (HLW) .~Febru£ny 1981
in Geologic Repositories , -

2. Technical Criteria for HLW in Geologic Repositeries June 1983

3. Disposal of HLW within ihe Unsaturated Zone o July 1885

4. Site Characterization and State/Tribal Participation July 1986

Technical Positisn Titles

1. Issue-Oriented Site Technical Position (1STP) h ~ September 198¢
for Nevada Nuclear Waste Storage Investigation _ S
(NNWSI) (Draft) '

2. Documentation of Computer Codes, NUREG-OBSS o June 1983
48FR31761 - A < -
3. Determination of Radionuclide Solubility in November 1984

Groundwater for Assessment of High-Level Radionuclide
Waste Isolation (Final) '

. Waste Package Reliability Analysis (Final) ~ December 1985

4
5. In-S1tu Testing during Site Characterization (Final) December 1985
6. Design Information Needs in Site Characterization December 1985
) 7. Borehole and Shaft Sea1s (Final) A - o February 1986
8

. Determination of Radionuclide Sorption for HLW January 1987
Repositories (Final) .

9. Qualification of Existing Data for HLW Repositories ‘June 1987
(Final) (NUREG-1298 dated February 1988)




10.Peer Review for HLW Repositories (Final)
(NUREG'IZ?? dated February 1988)

11.Items and Activities in the High-Level Waste
Geologic Repository Program Subject to Quality
Assurance Requirements (Final) (NUREG-1318)

12.Licensing Assessment Methodology for HLW Geologic
Repositories (Draft)

13.Interpretation and Identification of the Disturbed:
Zone (Draft)

14.Groundwater Travel Time (Draft)

15.Guidance for Determination. of Anticipated'ProcesseS
and Events and Unanticipated Processes and Events
(Draft)

Regulatory Guide Title

1. Standard Format and Content of Site Characterization
Plane for Migh-love! Waste Seologic Repusiiuries

(Regulatory Guide 4.17) (Revision 1)

Enclosure 7

June 1987

Apr11'1933

July 1984
July 1986

July 1986
February 1988

‘March 1987
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Enclosure 8

LIST OF ONGOING AND PLANNED POTENTIAL RULEMAKINGS, TECHNICAL POSITIONS,
AND REGULATORY GUIDES

Rulemakings to Reduce Regqulatory Uncertainties

1. Conform Part 60 to U. §. Environmental Protection Agency (EPA) High-Levei
Waste (HLW) Standard (ongoing)

2. Methodp!ogy for Proving Compliance with EPA HLW Standards

) 3. Further Amplification of the Meaning of the Phrase "Anticipated Processes
' - and Events and Unanticipated Processes and Events" used in 10 CFR Part 60

4. Further Amp11f1cation of the Meaning of the Phrase the "Disturbed Zone“
- used in 10 CFR Part 60

S. Further Amplification of the Meaning of the Phrase “Substantia]]y Complete
Containment” used in 10 CFR Part 60 .

6. Further Amp11f1cation of the Meaning of the Phrase "Pre-waste Fmplacpmpht -
‘Groundwater Travel Time" used in 10 CFR Part 60

7. Establishment of “Criteria for Containment of Greater-than-Class-C"
Low-Tevel Waste When It Is Disposed of in & Deep Geologic Repository

8. Definition of "Design Basis Accident Dose Limit" for Repository
Operations _ .

9. -gstab11shment of Emergency Planning Criteria under Subpart I of 10 CFR .
‘ art 60

Rulemakings to Reduce Institutional Uncertainiies

10. Review of the Commission's Findings under Its 1984 Waste Confidence
Decision (high potential for not requiring a rulemzking)

11. Implementation of Nuclear Waste Polfcy Act (NWPA) Provisions Requiring
NRC to Adopt DOE's Environmental Impact Statement (ongoing)

12. Licensing Support System (ongoing negotiated rulemaking)



13.
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Revisions to Content of License Application and Threshold for
Acceptance of the License Application

Technical Positions to Guide DOE's Resolution of Technical Uncertainties

oo ~ o N s W N e
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18.
18,

. Post-closure Seals in an Unsaturated Medium

Extrapolation of Short-term Data to Long-term Results
Waste Retriévabiiity
Retrieval Demonstration during S{ite Characterfzation

Repository Design

Scope for Waste Package-Engineered Barrier Testing

Waste Package Reliability Analysis'
Radionuclide Transport

Chemical Interactions §n Fractured Unsaturated Rock’

. Pre-closure Earthquake Hazard Evaluation Methods

Probabilistic Seismic Hazard Analysis

Volcanic Hazard Analysis

. Tectonic Models under 10 CFR Part 60

Natural Resource Assessment Methods

Geologic Mapping of Shafts and Drifts

. Geomorphic Analysis

. Scenario ldentification and Screening

Verification and ?aiidation of Performan;e Assessment Models

Data and Parameter Uncertainty
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20. Formal Use of Expert Judgment '
21. App11cab1e Surface Design Regq\atory Guides
22..App11cab1e Subsurface Design Regulatory Guides

Requlatory Guide to Reduce Regulatory Uncertainty

‘1. Format and Content of License Application




