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" Introductory Statement

A longstanding canon of adminfsirative law requires that parties await the final
~ outcome of the administraﬁvé pfoceedings bef_ore mounting a judicial challenge.
interlocutory chalienges to administrative,‘ruiings are not allom/éd.

This requirement is embodied in 28 us.c. §2344, which provides that an
abpeal from an agency decision, by means of a petition for review, must be filed
within 60 days of issuance of a fina! agency decision.

In this matter, the Court of Appéa!s hés ruled cohtrary to this important
precept by granting a motion to dishiss a Petition for Review — which was filed
timely within 60 days of issuancé of the administrative agency'; final decjsion
terminéting the proceedings — because the ébbeal was not filed within 60 days of
issuance of an.intel;locutory order. |

This decision therefore is contrary to obntroliing decisions of other Courts of

Appeal which have considered this issue. See, e.g., Thermal Ecolgy Must Be

Preserved v. The Atomic Energxr Commission’.r 433 F.2d 524 (D.C. Cir. 1970),
and Castillo-Radriguez v. INS, 920 F.2d 181, 183 (5‘*‘ Cir. 1991). It does not
appear that the Court of Appeals for the éecond Circuit has heretofore decided
this issue. |
Because the Court’s Order ié contrary to this fundamental canon of
administrative law, and because it ié in conflict with the statute and such
authoritative decisions, this petition should be granted in order tp secdre and
maintain uniformity of this Court’s decisions in the area of édministrative law.

1. Factual Background



This matter derives from proceedings before the Respbndent. U.S. Nuclear
ﬁegulatory Commission (*Commission”) on an application by Northeast Nuclear
Energy Company, the former owner and opératof of the Milistone Nuclear Power
Station in Waterford, Connecticut, submltted on March 19, 1999 to amend its
federal license to double the storage capacity.of its Unit 3 spent fuel pool.! |

The petitioner, Connecticut Coalition Agari(nst Millstone (*Coalition”), together
with the Long Island Coalition Against Millstone? (collectively, “coalitions”), filed a
request for hearing on the license amendmént application and submitted eleven
propqséd “contentions” or clairns to contest‘_ the application. The Comrnission '
refefred the application and the heari‘ng requést to fhe Commiséio_n's Atomic
Safety and Licenéing Board, which, aﬁer a hearing, admitted both organizations
as intervenors and admitted three contentions to be Iitigated. _Se_e_ LBP-00-02, 51
NRC 25 (Feb. 9, 2000). Thé three contentions, nnmbered 4, Srand 6 in the
cnalitions' submission, all dealt with the means by Which the licensee would
prevent criticality accidents — that is, spontaneous nuclear reactions - in the spent
fuel pool with double the number of spent fuel rods previously alldwec‘!.

Following written submission and oral argument, the Licensing Board issued a
Memorandum and Order that resolved Contention 5 by adépting an agree-upon -
license condition, rejected the othér two admitted cbntentions (Contentions 4 and

6) and terminated the proceeding. See LBP¥00-26, 52 NRCV 181 (Oct. 26, 2000)

' Northeast Utilities sold the Millstone facility to Dominion Nuclear Connecticut, Inc. on March 31,
2001. Dominion Nuclear Connecticut, Inc. is an intervening party in these proceedings. it
gupported the Commission’s motion to dismiss the Coalition's Petition for Review.

The Long Island Coalition Against Millstone is not participating in these appellate proceedings. .
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The coalitions immediately sought Commissioh review of the Licensing Board's
rejection of Contentions 4 and 6. | |
Under the Atomic Errergy Ar:t, the Commission may issue a license
amendmeni on an immediately efféctive basis, subject" to the possibility of its
being withdrawn ina subsequent adminisirativé hearing, if the Commission
makes a fi nding hat the amendment involves “no significant hazards
considerations.” See 42 U.S. C §2239(a) See also 10 C.F.R. §50.91 and 50. 92
The Commission issued a proposed ﬁnding of no significant hazards
considérations when it announced the appii_cstion for the license amendment and
the opportunity for members of the public to 'nequest a hearing. See 64 Fed. Reg.
48672 (Sept. 7, 1999). On November 28, 2000, after the Licensing Board had
“terminated” the proceeding but during the Commission's .r'eview, the '
Commission staff nrade a ﬂriding that the license amendment involved no
signiﬁcarit hazards considerations and then issued the license amendment
permitting doubling of the storage capaclty of the Millstone Unit 3 spent fuel pool.
See 65 Fed Reg. 75736 (Dev. 4, 2000)
_As the Commission explained in rts Motion to Dismiss
Thus, the Mliistone operators were immediateiy able to umpiement the
amendment, subject to the possibility that the Commission might grant the
[coalitions’] petition for revrew, reverse the chensmg_Board and revoke the
amendmeni.} 7 |

Commission's Motion to Dismiss at page 3. (Emphasis added.)



.CCAM filed a "Pre-Argument _Statemerﬁ" with the Court in which the Coalition
restated that it sought review qf CL|-02-22. |
The Coalition did not petition for review of CLI-02-27, nor did itintendto .
appeal fro.m, the Commission’s decision rejecting the late-filed terrorism |
contention. | | , 7
On April 14, 2003, the NRC moved to dismiss the Petition for Review as
untimely filed more than 60 days after the decision it chalienges and as failing io
challenge a ‘ﬁnal" agency action‘f TheCo_ali‘tionlﬁled a timely objeg:tioh to the
motion. The Intervenor submitted a stétement‘in,support o‘f &iémissal. Oh June
10, 2003, the abpellate panel conductgad oral argument on ﬁ1¢ motion.
2. The Appellate Pane! Order 7 |
On June '11 , 2003, the panel issued an order (“the Order”)* grantiﬁg the
Commission's Motion to Dismiss.
The Order states in its eh'tirety as follows: i
Respondent moves to dismiss the petition for review. Upon due
consideration, it is ORDERED that the motion is granted. See 28 U.S.C. -
§2344. ' |
The petigidrier, Connecticut Coalition Against Millstone, submits the presént
petition for rehearing en banc requesting that the Court of Appeals vacate and |
reverse the Order dismissing the Petition for Review.
3. Argument
The Coalition timely petitioned for review; the appellate panel's ruling to the

contrary is clearly erroneous under the facts and the controliing law.

“ A copy of the Order is annexed hereto.



proceedings. This argument urges é result in direct conflict with the Iongstahding
canon of administrative Iéw, and the controliing statute. |

Piedemeal appeals from inierlocutory decisions in admiﬁistrative proceedings
are not allowed. The federal couris “wou!d, in the judgment of Congress, be
clogged if there were interlocutory appeé‘ls to the courts. The denial of

interlocutory appeals goes on the assumption that appeals from final orders are

realistic and effective.” Thermal Ecoloay Must Be Preserved v. The Atomic
Energy Commission, 433 F.2d 524, 526 (D.C. Gir. 1970)

The Commission argued on the one hand that the Pétition for Review should
have been filed, if at all, within 60 days of November 21, 2002, when CL1-02-22
was cssued However, the Commission's argument is self-contradictory because
the Commission also argues that an appeal from the CLI-02-22 decision would
have been premature prior to issuancé of the decision in CLI-02-27, which it
contends is thé “final decision” which terminated the proceedings and whosé
issuance on December 18, 2002 tnggered the statutory clock of 28 U.S. C
§2344.

The Order of the Appeals Court panel cbncludes without factual or legal
analysis the petition was not filed in cdmp!iéncé with §2344.

Had the petition been filed within 60 days of November 21, 2002, but prior to

“issuance of the December 18, 2002 &edision.’ the decision it considers the "final
order” in the case, the Commission would have moved to dismiss it és

premature, adcording to its own mo.tion.



until it can review the agency's acﬁon on the license applicat-ion.'_' Thus, the".
Commission agues that, had the Coalition filed its Petition for Review within 60
days of November 21, 2002 but prior'vto issuance of CLI-02-27, the Court would
have been bound t§ dismiss it as prémature under the authority of Thermal
Ecology. |

The Commission in this case issued the license amendment on November 28,
2000, two years before issuing the decisions in CLI-02-22 and CLI-02-27. Under
Therma! Ecology, it oéuld be argued that néither CL1-02-22 nor CLI-02-27 could
have been appealed except within 60 days following the Commission’s issuance
of the license amendment, or two years before the deqisions were issued.

The Commission’s féuny interpretation of the statute led it to conclude that the
Commission had to challenge the 'terrbrism decision in ordef to challengé the
Contention 4 decision, even if a chailenge to the terrorism contention would be
pro forma and presurﬁably even if sucha challe‘nge were to lack actual merit.
Yet, the Cbmmission's mbtioﬁ is dévoid of iegal authority for the proposition that

a party must appeal from a decision it agrees with in order to be. able to appeal

from a decision with which it does not. Similarly, this Court's Ordér is devoid of
factual or legal support for this novel con'cept.

The Coalition intended to'ap.peal from the Commission's final decision
terminating the proceedings on Contention 4 as issued in CL1-02-22. The
Commission correctly understood that the appeal was from the decision in CLI-
02-22. The Petition for Review cleaﬂy states that review is sought of the decision

in CL1-02-22 only. Thus, this case is easily distinguishable from the case of City
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of Benton v. NRC, 136 F.3d 824 (D.C. Cir. 1998)(per cUriain). principally relied

upon by the Commission.

in City of Benton, fhe petitioners did not appeal from the Commission’s final
decision. They appealed from a p.reiiﬁiinary decision by the NRC staff, per the
Director of the Office of Nuclear Regulation. However, it developed that that was
not the order that the petitioners had really intended to challenge. The Court of
Appeals for the Dfstrict of Columbia Circuit hgld that the petitioners should have
appealed, if at all, from the Corﬁmission's decision to issue license amendments
because the Commission aid not conclusively determine all issues until such
ultimate decision. Id 'at 825. In the present case, ‘there is no question but that the
Coalition has appealed from the order it intends to challenge on appeal within 60
days of the COmmfssion’s final order teﬁnlnating the eﬁtire administrative
proceedings.

City of Benton is further distinguishable from the base. In City of Benton, the
Director’s order wés not one inen “immé&fﬁte effect” and hence presumably the
" *final order.” Id. ét 825-26. In this casé, the CommisSion'é decision to issue a
license amendment occurred on November 28, 2000, two Years before the
Commission had competed its review of the Coalition’s motions addressed to
Licensing Board decisions and terminated the proceedings. In its motion to
dismiss, the Commission agrees that the finality ‘bf fhese .proceedings would not

occur, and orders would not be appealable, while the bossibility 'remaine‘d that

I1



the Corﬁmission rﬁight grant a petition fbr review, reverse the Licensing Board or
revoke the amendment ® |

The Commission’s argument was that the decision in CLUI-02-22 had to be
appealed if at all within 60 days of Noverﬁb'er 21, 2002; at the same time, the
Commission argued that if the CLI-02-22 decision had been appealed prior to
issuance of the Commission's final order in the case issue don December 18,
2002, the appeél would have been subject to‘dismissal as premature.

. The Court of Appeals has endoréed the Commission's nonse_nsibal. self-
contradictory argument. .The Order insulates the federal agency’'s administrative
decisionmaking from review. Yet the Court of Appeals panel Order did not point

_to any statute or case law or Iegislativé history to establish any Congressional
intent or judiciél construction sﬁpportibg this departure from the canon of
administrative law that interlocutory orders of administrative agencies cannot be
appealed until the administrative proceedings have been completed.

The Court of Appeals Order “ma_ke[s] ‘unclear tﬁe point at Which'age'ncy
orders become fina! and thus add[s] unneceésary confusion to the agency’s
operation and Athe court's review of agency determinations.” City of Benton, Id. at -
826. And see Qutland v. CAB, 284 F.2d 224, 227-28 (D.C. Cir. 1960)(Partie_:s |
should not feel compelled to file unneceésary “protective” orders out of
uncertainty.) |

For the foregoing reasohs. the Coalition requests that the Court of Appeals
grant the petition, reverse and vacate the Order of the panel and order this

petition restored to the appellate docket for further proceedings.

¢ Cpmmission Motion to Dismiss at page 3.
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United States Court of Appeals
| SE‘COII:I?)l ngCUIT

At a stated Term of the United States Court of Appeals for the Second
Circuit, held at the United States Courthouse, Foley Square, in the City of New
York, onthe i\ dayof Sune. two thousand and three,

Present:
Hon. Roger J. Miner,
Hon. José A. Cabranes,
Circuit Judges.’

Connecticut Coalition Against Millstone,
: Petitioner, Co
V. : - 03-4372

United States Nuclear Regulatory Commission Respondent,
Respondent, '

and

Dominion Nuclear Connecticut, Inc.,
' Intervener.

Respondent moves to dismiss the petition for review. Upon due consideration, it is ORDERED
that the motion is granted. See 28 U.S.C. § 2344.

FOR THE COURT:
Roseanp B. MacKechnie, Clerk

By: vm"w.__

* The Honorable Christopher F. Droney, of the United States District Court for the District of
Connecticut, sitting by designation, has recused himself, Accordingly, the matter is decided by the
remaining panel members. See 2D CIR. R. 0.14(b).

SACAT



By:

THE PETITIONER
CONNECTICUT COALITION AGAINST
MILLSTONE

g
- Redding Ridge CT 06876

Tel. 203-938-3952
Fed. Bar No. ct5550
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CERTIFICATION

This is to certify that a copy of the foregoing was mailed on July 28, 2003 to the
following via U.S. Mail, postage pre-paid:

Charles E. Mullins, Esq. -

Office of General Counsel

U.S. Nuclear Regulatory Commission
Washington DC 20555-0001

David A. Repka, Esq.
Winston & Strawn

1400 L Street NW
Washington DC 20005-3502
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