NUCLEAR REGULATORY COMMISSION
10 CFR Parts 2, 51 and 60
NEPA Review Procedures for Geologic Repositorles for High-Level Waste

AGENCY: Nuclear Regulatory Commission.
ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory Commission Is proposing to revise its
procedures for implementation of the National Eﬁvlronmental Policy Act (NEPA).
The proposed rule would address the Commisslon's réle_ under NEPA in
connection with & license applicatlon' submiited by the Department of Energy
with respect to a geologic repository for high-level radioactive waste (HLW).
The changes are "neede'd in order to reflect the provisions of the Nuclear Vaste
Policy Act of 1982 (NWPA), as amended. Under that Act. the Commission Is
required to adopt the Department's envlronméntal impact statement (EIS) to the
extent practicable. The proposed rule, among other things, sets out the
standards and procedures that would be used in determining whether such

adoption is practicable.

In summary, under the proposed rule: ,
(1) The Commission will conduct & thorough review of DOE's draft EIS
and will provide comments to DOE regarding the adequacy of the

statement.
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{2) If requested by Congress pqrsuaht to the /N'WPA.‘ the Commissior.
will provide ‘comments on DOE'_s,- EIS to ihé Congress with respect to &
State or Triba! notice of diéa_bpfova! of :a designated site.

(3) The NRC will find it praf:tlcable to adopt DOE's EIS ‘(and any
DOE supplemental ElS) unle"ss:" |

(a) the action proposed to be taken by the NRC differs in an
environmehtally slgnlﬂcan;' way from the action described in DOE's

license application, or -

(b) significant and substantizl new iInformation or new

considerations render the DOE EIS inadequate.

(%) The DOE EIS wilil accompany -the application through the
Commission's review process‘, _bu't will be subject to litigation In'NRC's

licensing proceeding only where 'fraétors” 3(a) or 3(b) are present.

in  a2ccordance with KNWPA, the 'prlmary ~ responsibllity for evaluating
environmental impacts lies with DOE, and DOE would therefore be required to
supplement the EIS, whenever necessary, to consider changes In its proposed

activities or any significant new Information.

DATES: Comment period explires _August 3, 1988 . Comments recelved after

| August 3, 1688 will be considered If It Is practical to do so, but assurance of

consideration Is given only for comments filed on or before that date.



ADDRESSES: ~ Submit written comments and suggestions to: Secretary of the
Commission, U.S. Nuclear Regulatory Commission, Washington, D.C., 20555,
Attention: Docketing and Service Branch. vCobl‘es of comments received may
be examined at the NRC Publlc"D&:umeni Room, 1717 H Street, N.VW,,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT: James R. W¥olf, Office of the

General Counsel, U.S. Nuclear Regulatory ‘Commission, Washington, D.C.

20555, Telephone (301) &92-1641,
SUPPLEMENTARY INFORMATIOM:
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~ INTRODUCTION

All agenéies of the Federél Government are chafged with the duty to
interpret and administer the lawé of the United States, to the fullest extent
possible, in accordance with the pollt_:les set forth in the National
Environmenta! Policy Act ofr 1969, as amended (NEPA). &2 U.S.C. 4321 et
seq. Under NVEPA,‘ the Nucléér' Regﬁlatory Commission Is required to prepare
an environmental Impact statement (EIS) with reépect to any major Federal
action In wﬁléh It Is engaged that might slgnlficantiy affect the quality of the

human environment. The EIS contalns a detailed statement of the



environmental Impacis of a2 proposed action, including adverse unavoidable
effects resulting from its implementation, as well as an rldentiflcation and
environmental evaluation of alternatives to the proposed action. |

The Commisslon is responsible for the licensing and regulation of activi-
ties involving the possession of nuclear materials. Atomic Energy Act of 1958,
as amended, 42 U.S.C. 2011 et séq. The Department of Energy (DOE) must
obtain & license from NRC before disposing of hlghﬂeve! ‘radioactive waste
(HLW) in geologic repositories.. Sec. 202, Energy Reorganliaflon Act of 1974,
&2 U.S.C. S5842. The llcenslngv of DOE to recelve and possess HLVW &t a
geologic repository Involves one or more major Federa! actions which might
slgnlﬁcantly effect the quality of the human environment. Accordingly, NEPA
requires the Commission to ‘have an EIS (or multiple EIS's if more than one
major Federal action by NRC is involved) to accompany Its declslbn process .
when It considers @ license appilcaflon' from‘ DOE involving HLW disposal.
Further direction regarding NRC's NEPA responﬁlbtlltles is provided by the
Nuclear Waste Policy Act of 1982 (MWPA), as amenced, 42 U.S.C. 10101 et
seq. ' o

The Commission In 1984 promulgated revised regulstions (10 CFR Part 51)
to implement Section 102(2) of NEPA, the section which, among other things,
calls for the preparation of an EIS. 49 FR 9352, March 12, 1984, and &9 FR
28512, June 14, 1984, In issulng these regulations, the Commlésion noted that
it had initiated 2 review of the ltcenslng procedures applicable to geologic
repositories in the light of thev Nuclear Waste Policy Actr and that the
Commission would determine, 2s part of that rtecw. whether further changes
to 10 CFR Part 51 are needed. On July 30, 1986, the Commisslon prdmulgated
certaln amendments to 10 CFR Part 60. 51 FF; 27158, Those arﬁendments deal
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with (1) the rolé. of NRC during site —séreénlng and site characterization
activities and (2) State, tribal, and publlcparﬂclbatlon in NRC activities with
respect to geologic repositories. In /proposln'g those rules, the Commission had
noted that Issues pertaining to NR; responsvlbilltles unqer NEPA will require
modifications to 10 CFR Part 51 and that -Vsu'ch amendments would be the
subject of 2 subsequent rulemaking. 50 FR 2579, Jen. 17, 1985, ‘The

statement of considerations accompanyling 'the _ final ﬁmendments advised that

"Part 51 "will need to be changed - specifically to (-1) define the alternatives

that must be dlséussed in an environmental impact statement, (2) exempt the
promulgation of NRC 'Ilcensing redu!reménts “and criteria from environmental
review under NEPA, and (3) set out 'proceﬁures that will be followed by the
Commission in determining w;nethér’or not to adopt the DOE EIS."

As contemplated by its prior statementé,:rtrhe Commission now proposes
amendments dealing with NRC lmpleﬁmentaflon of NEPA In connection with
Department of Energy geologic reposftcries. A full éppreclation of these
amendments requires en understanding o"fl' NEPA itself and the Commission's
original plans for meeting its NEPA" responsibllities; an analysis of the text and
legislative history of NWPA, and of ,t,heV ,rve-cent amendments thereto, with
particular regard to the policles and procedures established by that law for
the resolution of environmental issues; and, finaily. the specific regulations
the Commission would promulgate In order to implement the NWPA policies and

procedures. These matters are examined in the following discussion.
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THE PRE-NWPA LICENSING FRAMEWORK

The Commission belléves It will be helpful to outline the repository
licensing procedure thet it had approved before enactment of NWPA. As
eppears below, that procedure Included a cu'stomary NEPA review of DOE's
license application. With that intentlon In mind, the Commission required DOE‘
to characterize at lesst three sites and to provide certain - timely information to
the Commission | regarding itsr élte ‘selection process. The Commission's
requirements had been promdlgated before the passage of NWPA, and they
were famillar to Congress. In some respects the new law tracked the
Commission rules closely; in other cases, however, there were marked
differences, and from these dlfféfencesv a - modification of policy can be
inferred. A review of the pre-NWPA framework iIs therefore essential.

To begin this review wltﬁ fundamental considerations, it is first noted
that the Atomic 'Enérgy Act of 1954 charges ihe Cdmmlsslon with several types

of licensing responsibility. One class of Commission action is materials licens-

Ing. Under Its statutory authority, the Commission prescribes such rules as it
finds to be needed to assure that pei-sons possess and use the regulated
materials In a manner that protects 'pﬁblic'health énd safety and is not Inimical
to the common defense and security., DOE's dIAspdsal of HLW at a geologic
repository is subject to this materials licensing authority Vof‘ the Commission.
The Commission several years ago derterm!ned‘ that It would be necessary, to
protect hesith and safety, to review DOE's ;ﬂahs with respeét to 2 geologic
repository before comm'encemént‘df constructibn. 86 FR 13971, Feb. 25, 1981
(final licensing procedures). Accdrdlngly, DOE may not commence construction

of a geologic repository unless It has first filed a license application and



-8 -

obtzined the Commission's construétion authorization. 10 CFR §60.3(b). A
construction authorization is not itself a lcense, since It does not authorize
possession or use of nuclear materlals, but DOE's failure to 'pomply with the
requirement to applyr for and to bb'ta!n'cdnstmction authorization constitutes
grounds for denlal of the license that DOE would later need in order to receive
high-level waste at the reposvltq'ry.;, 'Mdr‘epver, the Commission may, If
necessary, issue orders to secure,,"mmpllanée'\vlth construction authorization
conditions and tb protect the lntegrlty of the repository. 46 FR 13971,

in the pre-NWPA licensing frameWpfk; the Commission specified that an
environmenta! report prepsred in accordance with 10 CFR Part 51 was to
accompany the license application. 10 CFR §60.21(a). The environmental
report was to discuss relevant NEPA ’consldérations. In particular, as pro¥
vided by this regulation, 16 CFR § 51.40(d)(1983):

The discussion of alternatives shall include site characterization

data for @ number of sites in appropriate geologic media so as to

aid the Commission in making a comparative evaluation as a basis

for arriving 8t & reasoned decision under NEPA. Such

characterization data shall Include results of appropriate in situ

testing at repository depth unless the Commission finds with

respect to a particular site that such testing Is not required.

The Commission considers the characterization of three sltes

representing two geologic media at least one of which Is not sait

to be the minimum necessary to satisfy the requirements of NEPA,

(However, In light of the significance of the decision selecting a

site for a repository, the Commission fully expects the DOE to

submit 8 wider range of alternatives than the minimum required

here.) ’ 7 ‘ - -
Faillure to provide the specified site characterization data would constitute
grounds for denlal of a license application. 10 CFR §2.101(f)(8). If DOE had
prepared (ts own EIS. that document could be submitted so long as It

contained the Information called for by the regulation; the Commission noted,
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however, that it could not be bound to accept judgments arrived at by DOE In
its EIS. &6 FR 13973, '

f!RC was to publish notices of the avallabllity of the envlronmentél report
and of its intent to prepare an en\(lronmehtal Impact statement. 10 CFR
§51.50(s8),.{b)(1983). An envlronmeﬁtal Impact statement would be required be-
fore issuance of a construction authorization, 10 CFR § 51.5(2)(11)(1983); and
en EIS might also be determined to be necess'arryjfor Issuance of the license to
pessess high-level waste at & g'eposliory. Id. at' §Si.5(b)(11). or to terminate
such license. |d. at §51.5(b)(10). The EIS prepared before construction
would be supplemented prior to issbarice of 8 Ilg:eﬁse to tzke account of any
substantial changes in the activities proposed to be carried out or significant
new information regarding th‘e envlronniental lmpactrs'of the proposed activities,
Id. at §51.41, |

V'henever an EIS was required, It was first to be distributed as & draft
and, after receipt of comments, NRCV,wouId then prepare & final EIS which
would respond to any responsible opposlng vlev},not adequately discussed in
the draft. The draft and finzl statements, and' comments recélved. were to
accompany the spplication through the Commission's review processes. Ibid.
(reference to §§51.22-51.26).  In an eadjudicatory hesring, as is required
before Issuance of construction raut'horizatlon for a repository, | the NRC staff
was to offer the fina! EIS In evidence. Any pérty to the proceeding could
have taken a position and offered evidence on NEPA Issues. “As @ result of
the hearing, the Commission oouldrhave arrived ét findings and conclusions
different from those in the final EIS prepared by the stafrf,lrand the final EIS
would have been deemed modified to that extent. Id. at §51.52(b).
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Upon review and consideration of an appllcatlon and environmental report, |
a construction authorization could have been Issued If the following
environmental standard was‘met. |

That, after welghlng the envlroh;he'ntra—!.‘; economic, technlical and -

other benefits against environmentel costs and consldering

avallable s&lternatives, the action called for Is Issuance of the

construction sauthorization, with any appropriate conditions to

protect environmental values.’ 10 CFR 57 60.31(c).

While the Commission's fdr'mal} NEPA de;gi'mination would thhs have been
made in the course of licensing pfoceediqg;', Vthre ‘reg'ulatlons provided further
for NRC involvement at an even earlier stége - namely, at the time of site
characterization. Site characterization l§ raﬁribgram of exploration and testing
that includes specified activities f'gb d-eterrn':t-ne the sultablllty of the site for &
aeologic repository." 10 CFR_} 60.2(p)(1983). It is needed not only to
determine whether defects are' prééeht. but alsbo _’to‘deterhine specific proper-
ties such as homogeneity, poroﬁity, the ,e):c,ten't’ of fracturing and jolnting, and
thermal response of the rock. VSirte» uv::ﬁarac'terjlzatlon' data are needed so as to
provide 8 satisfactory basis for”arriv,vlng.' with confidence, &t the technical
judgments underlying the Commlsslén's lnlﬂal licensing decision. && FR 70410,
Dec. 6, 1979 (proposed licensing procedures). The Commission noted its belief
that It would be necessary for DOEV_,torc'arry out site ';haracterlzatlon at three
or more sites in two (or more) geoldglc media, at'leafsrt one of which Is not
sslt. Such a program of multlplé sltéfcharacr:teriirzatwn would provide the only
effective means by which NRC could mzke a comparative evaluation of
alternatives as a basis for arrivtng at a reasoned decision under NEPA. It
was estimated that $30,000, 000 represented the upper limit for the "at depth"

portion of slite characterlzatlon in soft rock with a Iimit of up to about

$40,000,000 in hard rock 46 FR 13972-73.
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The Commission regulations celled upon DOE to submit, In advance of site
;haracterlzatlon. “a Slte Characterlzatlon Report, which would have been
reviewed iInformally by NRC. in addttion to describing the site to be
charecterized and the proposed slte characterization program, the report would
have included several items. 6f information = pertaining to site selection,

spec!ﬁcally:

°© The criteria used to arrive at the candidate 2rea. ‘
° The method by which the site was selected for site cheracterization.

© Identification and location of alternative rﬁedla and sites at which site
characterization is contemplated. -

¢ A description of the decision proéeés by which the site was selected
for characterization, including the means used to obtaln public, In-

dian triba! and State views during selection.
10 CFR § 60.11 (1983). The Commission found the inclusion of plans for
considering al!ternative sites to Vbe necessery 50 that NRC could call to the
attention of DOE, In 2 timely mannér. additional information that might be
needed by the Commission In revtewlng'a Vllcense application In accordance with
NEPA, &6 FR 13972, (Also, fn tﬁe preamble to the proposed licensing
procedures, the Commission had discussed the requirement that DOE describe
the site selection process, and State Involvement therein. The Commission
noted its belief, in this connection, that many issues, ;'lnéludlng the NEPA
questions related to alternatives and alternative sites," would be more easily
resolved If State concerns were Identified and addressed at the earliest

possible time. 44 FR 70312.)
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THE NUCLEAR WVASTE POVI’.iCY ACT OF 1982
{Note: Under this heading, the'—r Commission reviews Its NEPA
responsibilities under the Nuclear Waste,P;oticy Act, as originglly enacted;
that is, this discussion does not reflect the 1987 smendments. The 1987
changes, which will be an'alyzéd below (Un‘der the heading "Nuclear Waste
Policy Amendments Act of 1987"), Qeré not Ihténded to aelter the dutles of
the Commission with respect to NEPA; and It Is therefore in order to
review the pre-1987 sltuatlonr in order to understand the Commission's
role. All citations in this part of this notice are to NWPA as codified as
of January 1, 1987.,} ' o |
Congress established Federal pbllcyrfort':lvllian radioactive waste disposal
in the Nuclear Waste quicy:'Act Vof'1982”(k2",U.S.C. 16131 et seq;). The
Commission's responsibilities for radlologléal V"safety, under prior léw. were
recognized and confirmed - most clea'rly'ln’ the express provision in Section
11&(f) that "Nothing in this Act sharll be construed to amend or otherwise de-
tract from the licensing requirements of ihe Nucler [sic] Regulatory
Commission as established ir title Il of the Energy Reorganization Act of 1974
(Public Law 93-338)." &2 U.S.C. 10134(f). |
The statute provides for a licénslhg pro(:e's'sr' that conforms closely to the
preexisting framewbrk of 10 CFR Part 60. NWPA thus requires DOE to carry
out a program of site characterization, after; first ‘s'ubmlttlng to NRC & genera!
plan for site characterization activities (along' with certain Information
regarding waste form or packaging as well as. 2 cbnceptual repository design).
Sec. 113(b)(1), &2 UI'.S.C. 10133(b)(1). This corresponds closely to the Site
Characterization Répdrt provision of Part 60, 10 CFR §6C.11(a) (1982);

notably, however, the NEPA-related requirement of the regulation that DOE
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include site screening and selectlon Information In Its submission was omitted.
(As discussed below, the site screening and selection Information must be
identified in & separate document - the ehvlronmentél assessment - which does
not require NRC review.)

As provided earlier in Part 60, an application Is to be submitted in ad-
vance of construction. This Is to be followed by Commission review In accor-
dance with the laws applicable to such applications and a decision spproving or
disapproving the issuance of a8 construction suthorization.  Sec. 114(b),(d), 42
U.S.C. 10134(b),(d). In addlﬂén to its action on applications for construction
authorization, the Commission 'would review, and approve or disapprove,
applications for licenses to receive'and possess the waste (and spent fuel) in &
repository and applications for closure and decommlSslonlng. See Sec. 121(b],
g2 L.S.C. 101451(b). For the corresbbndlng provisions of NRC regulaticns,
see 10 CFR §§60.31 (construction suthorization), €0.41 (license to recelve and

possess), and 60,51 (license amendment for permanent closure). 1

1/ One difference between the language of NWPA and Part 60 Is worthy of
note: that the statute differentiates between an spplication for
construction authorization and an application for.a license, whereas the
regulation had referred, and continues to refer, solely to an application
for a license to receive and possess waste (to be filed prior to
construction). The Commisslon considers this differentiation to lack any
substantive significance. [n the view to the Commission, the Information
it needs In order to be able to consider the issuance of & construction
authorization Is generally the same as will be needed prior to Issuance of
the license to receive and possess HLW. For thls reason, the Commission
-regulations call for the application to be as complete 8s possible in the
light of Information that Is reasonably available at the time of docketing -

_l.e. prior to commencement of construction. 10 CFR §60.24(2).
Accordingly, the Commission intends to retain Its requirement of a unitary
application; It is not required to, and It does not propose to, modify its
rules to provide separately for applications for construction authorization
on the one hand and a license to receive waste on the other.
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The Nuclear Waste Policy Act olso ~confirmed the Cornmission's most
important stated position with respe'ct' to oohmpllence with NEPA., In Its
regulations, cited above, the Commlsslon had construed NEPA's direction to
consider reasonable alternatives as constltutlng a ‘mandate to characterize at
least three sites, in at least two geologic medla. Although establishing new

procedures, NWPA followed precloely the s’ame(substantlve approach.

Site Selection Under the Nuclear Waste Policy Act

The Nuclear V/aste Policy Act directed rthe development of two geologic re-
positories. This section will desCribe the process Ieeolng to the ,sﬁelectlon of a
site for the first repository. T'he process for e;second reposltory was
genersally the same, except that,vthe' statutory dates for oarticular actions were
several years later. ' o

The slte selection process, 8s Vcarrledrout by DGCE, began with the
identification of States with “potentielly accep{eble sites® ~- sites at which
DOE, after geologic studies and field mapplng;'Waé to undertake preliminary
drilling and geophyslcarlr testing for the deﬁnltlohr‘ of site location. DOE was
required to notify States involved, and affected Indian tribes, of the identi~
fication of such sites. Sec. 116(e), 42 U.S.C. 10i35(a).. DOE Identified nine
potentially acceptable sites for the first reposltory and prov!ded notice to the
six states In which such sites were located. S

Before the selection process could move ariy” fnrther, DOE had to issue

“general guidelines for the recommendatlon of sites for repos!torles. NWPA
provided that, under the guldelines. DOE would need to conslder the various

geologic media in which sites may be located and, 'to the extent practicuble, to



recommend sites In different geologlé_media. The gﬁldellnes were to specify
factors that qualify or disqualify a slte» from development &8s & repository;
among the factors specified by the flaw ivere certain nonradiological
environmental concerns as well as éonslderatibns related to the Isolation of the
radionuclides in the waste. ' NWPA required DOE,' prior to Issuance of the
guidelines, to consult with the Council on Environmenta! Quality, the
Envlronmental Protection Agency, {he Geologicel Survey, and interestec
Covernors. DOE was elso required to obtesin the concurrence of the
Commission in the guidelines. Sec. 112(8), 42 U.S.C. 10132(8). Guidelines
have been Issued by DOE. 49 FR 47714, Dec. 6, 198#. The concurrence of

the Commission in the guidellnes was putblished in the Federal Register on

July 10, 1984, 49 FP 28130,

DOE was directed, following lssuénce of the QUIdellnes and consuitation
with the governors of affected,Siétes. to nominate at least § sites determined
to be suitable for site characterlfiz'atlon.r Sec. 112(b)(1)(A), 42 U.S.C.
10132(b}(1)(A). Nomination had to be preceded by public hearings near the
site, on which occasions residents of the area would be soliclted with respect
to issues that should be addressed by DOE in Its environmental assessment and
site characterization plan. Sec. 112(b)(2), &2 U.S.C. 10132(b)(2). Also,
before nomination DOE was required to notify the Staies or affected Indian
tribes of its Intent to nominate & site and of the basis for such nomination.
Sec. 112(b)(1)(H), &2 U.S.C. 101732(b)(1)(H). The nomination itself needed
to be accompanled by an environmental assessment, which set out the basis for
nomination and which discussed the pfobable lmpacts of site characterization
activities. The environmental assessment, to be made public, would contain an

evaluation of the sultabllity of the site for site characterization under the
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general guldellnes. an - evaluation of the suitability of the site for 7development:
8s a repository under each gulrcrlellvne that does not require site .charaoterizatlon
as a prerequisite for applicatlon, ~an ‘evaluation of the effects of site
characterization on the public health' and safety and the environment, er
comparative evaluation with other sites that have been considered, &
description of the decision process' by‘,Whlch the site was recommended, and an
assessment of the regional and local lezpacis ‘of'locetlng the repository at the
site. The sufficiency of an envlronmentel arssessment with respect to these
matters was subject to the rju'dl‘cif‘alr review provisions of the statute, which
generally require petitions for 'r’e\'r'ie\'v, to be filed within 180 dsays after the
action Involved. Sec. 112(b)(1)(E through G), 119; &2 U.S.C. 10132(b)(1)(E
through G), 10139, On Ma)} 28, 7 1'986; DOE relcased final environmental
assessments on five potential reposltory sites (etiYucca'Mountaln, Nevada;
Deaf Smith County, Texas; the Hanf_ord— Reéervatlon,‘V'Washlngton; Richton
Dome, Mississippi; and Davis Canyon,' lltah)} (The NRC staff had previously
reviewed and commented on the draft environmental rassessments for these
sites.) , o o

Subsequent to site nomlnatlon’. DOE', was reqdlred to recommend to the
President three of the nominated sites for characterization &s candidate sites. |
Sec. 112(b)(1) (B'),' 42 U.S.C. 10‘132(b)(1)(B).: : Upoh approva! of the
candidate sites, the States and affected Indian tribes were to be notified.
Sec. 112(c). 82 U.S.C. 10132(c). On May 28, 1986, the Secretary of Energy
formally recommended the sites in Nevada, Texas, eﬁd Washington, and these
recommendations were approved by the President. '

Before sinking shafts at an approved s!te. DOE is to submit to the States

end affected Indian tribes - and. in this instance to the Commission as well -
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for their review and comment; 8 geﬁeral plan for site characterization activi-
ties, a description of the possible form or packaging of the waste, and a con-
ceptual repository design. The general plan Is to describe the site, the
proposed site characterization activities, plans for decommissioning a site that
is determined to be unsuitable (and plans for lnvestlgatlon of significant
adverse environmental impacts of slte characterlzation]. the criteria to be used
to determine site suitabllity (i.e.. the siting guldelines). and other Information
related to site characterization act'ivltlesv required by the Commission. Sec.
113(b), 42 U.S.C. 10133(b). Congress has declared that site characterization
activities shall not require \th'e preparagidn of &n environmenta! Impact
statement, or other envlropmental review under NEPA. Sec. 113(d), 42
U.S.C. 10133(d). However, DOE is to hold public hearings near & site, and
to receive comments of residents 'bf the arez with respect to the site character-
lzstion plan. Sec. 113(b)(2), 42 U.S.C. 10133(b)(2). And those comments,
as well as those recelved on the environmental assessments, are to be
considered by DOE. DOE, in consultation with the States and affected Indian
tribes (but not specifically tﬁe Commission), is to conduct site characterization
activities in 8 manner that m!nlmlzés-sl'gnlﬁéant adverse environmental Impacts
identified In the comments. Sec. 113(a), &2 U.S.C. 10133(a). DOE Is to
report perlodically to the Commission and to Stestes and affected Indian tribes
on the progress of slte characterization and the information developed to date.
Sec. 113(b)(3), &2 U.S.C. 10133(b)(3).

Under NWPA, the selection process was to continue with the ldentification
of one site for dévélopment of a repository. DOE was required to hold
hearings near that site, and It was elso required to complete site

characterization not only for that site but for at least two other sites as well.
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DOE might recommend to the Presldént that he approve the slte where hearings
were held. The recommendation, notice of whlch would be glven to States and
affected Indian tribes, was to be accompanled by a descrlptlon of the proposed
repository and waste form or packaglng, 2 —discusslon of data, obtained In site
characterization ractlvules. relating to 'tﬁe :Safety of the site; a finsl
environmental Impact statement, together wlth i'comments made concerning such
statement by the Comrnlsslon and others; preliminary Commissich comments
régarding the sufficlency of- data for Incl'uslonA Vln a license gpplication;
comments of States and affected Indian 'tribe/}s’;r with DOE's rosponse: and an
lmpact report prepared by States or affeoted ‘ indian tribes requesting financlia!
or technical assistance to mitigate imbacts." - Sec. 114(a)(1), &2 UL.S.C.
1013&(a)(1). Su'bject to a goo’d’ cause excéo'tlon. the EIS might only be
reviewed by the courts If 8 petition Is filed within 180 days after the date of
the decision concerned (l.e., presumsbly, ';the recommendation to the
President). Sec. 119(a)(1)(D), 42 U.S.C. 10139 (s)(1)(D). The alternative
sites to be considered in the EIS would consist of three sites at which
characterization has been completed and 'DOE ‘has made & preliminary
determination of their sultablllty for ‘develop:me'nt as repositorles under the
guidelines Issued earlier. Sec. 114(f), 42 U.S.C. 1013a(f).

The President might submlt to Congress a recommendatlon of a site that
had previously been recommended to him by DOE. By law, the President's
recommendation would not require the preparatlon of an EIS or other NEPA
environmental review. Sec. 'ii#(a). 82 U.S.C. 1013'1(5). A State might
disepprove & site recommended 'by the Pros!dont, by glving notice of such
action to Congress. Any such notice of disapproval is to be accompanied by &

statement cf the State's reasons. Sec. 116(b), &2 U.S.C. 10136(b). In the



case of & site on & reservation, th‘,’, affected lndian Wtrlrbe might submit such a
notice of disapproval.  Sec. 118(a), 42 U.S.C. 10138. The President's
recommendation would then becorfte éffective only If Congress passes &
resolution approving the site, and such resolutiqn ‘thereafter becomes law.
Sec. 115(c), &2 U.S.C. 10135(c). In considering a2 notice of disspproval,
Congress might obtain comments of the Commission, but the provision of
comments would not bind the Commission Svlth_ féspect to any licensing action
Sec. 115(g) , 42 U,S.C. 10135(g).

If the site designation becomes effective - by virtué of & State or Tribe's
fallure to disapprove within the: spéctﬂed times or by' virtue of the
Congressional override of the State's or Tribe's notice of disapproval - DOE
was directed then to submit lts'appllcaétion to the VCor'nmlssIon. Sec. 114(b), &2
U.S.C. 10134(k). The Commission was to cohslder an application in
accordance with the laws applicable thereto. Sec. 114(d), 42 U.S.C.
10134(d). o

If DOE's application is acceptablc. the site seleétion process would then
end, subject to Judicial review, with the Commission's {ssuance of &

construction authorization.

NRC NEPA Responsibllities In Light of NWPA

The Nuclear Waste Policy Act‘qf 1982 generally'preserves the Commission's
obligation to comply with NEPA. Nevertheléss,'the scope of the Inquiry and
the standards and procedﬁres to be applied in arriving at findings in
accordance with NEPA are clearly ,influenced by the express &nd implied

mandates of the later statute. The Import oerWPA is especially forceful in
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relaﬂon to site selection, but the Cbthmlss"loﬁ regards the siatute as having a
pervasive effect upor: all of its NEPA responsibllities.

First, there are several express "pt"owsﬂl’ons of NWPA that narrow the
range of alternatives that must 'belA t:on#tdefed In the environmental impact
statement, especially for the ﬁrét répbsltory. - Thus, DOE's compliance with
the procedures and requirements of the Nuclear Waste Policy Act "shall be
deémed adequate consideration of the need fpr a repository, the time of the
initial avsilability of a repository, &nd all aliérnatlves to theilsoilation of high-
level radioactive waste and spent nhclgaij”fuél in e repbsltory." Even more
forcefully, the 1982 Act declares that 'anr'y':'ElS prepared with respect to the
first repository shall not considér the neéd for & repository or nongeologic
alternatives to the site: and the alternative sites to be considered are those
candidate sites (three in the casé 6f» thér first repository, and at least three in
the case of subsequent reposltofles)rwlth reéb'é'ct‘ to which site characterization
has been completed and the Secretary of Engrgy has made & preliminary
determination thst such sltgs are sultab'lej, for,rvdevelopment of repositories.
Sec. 114(f), &2 U,S.C. 10134(f).

in addition, Section 11&(f) d[rects the Commission to adbpt DOE's EIS "to
the extent practicable.” As @ mlnlmum.rthflrs reéulfes the Commission to give
substantial weight to the findings of cheif bodles, where relevant to the de-
terminations to be made by the Commission Itself. This is consistent with pri-

or practice. For example, In Public Service Company of New Hampshire
(Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC 503, §27 (1977), the
Commission observed that 8 crompetentv an’dr' responsible state authority's

approvel of the environmental acceptablilty 'ofv a2 site or a project after



extensive and thorough and environment#!ly sensitive hearings is properly
entitled to such substantial weight in the conduct of Its own NEPA analysis.
Similarly, to the extent that Congress has enacfed legislation approving é spe-
clfic project, an agency's obligation to discuss alternatives In its EIS Is
relatively narrow; although the "rule of reason® applies, sdch action does have
2 beérlng on what Is considered ‘a' rerasbnable alternative and a reasonsble dis-

cussion. lzaak Walton League v. Marsh, '6_55 F.2d 346, 372 (D.C. Cir. 1981),

citing Slerra Club v. Adams, 578 F.2d 359, 396 (D.C. Cir. 1978). The
concept of adoptiori, as It appears: in ‘NWPA, is examined more fully below.

The Nuclear Waste Policy Act provides that adoption of the EIS shall be
deemed to satisfy the Commlsslon'sr NEPA responsibilities "and no further.
conslderation shall be requlred."' While the purpose of this provision is not
entirely clear, It appears to counsel against the wide-ranging independent
examinatlon of environmental concerns that is customary In NRC licensing
proceedings. - _

The final limitation on the Commission's consideration of NEPA Issues
stems from the judicial review provisions of the Nuclear Waste Policy Act.
Section 119, 42 U.S.C. 1013% provides forrthe United States courts of appeals
to have original and exclusive ]prlsdictlon over,any civil action for review of
any environmental lmpactrstavtemen't‘ prepared with respect to a geologic re-
pository and Imposes & deadllne of 180 days (with certaln exceptions) for com-
mencing such an action. T hus, review of the adeqﬁacy of DOE's environments!
Impact statement must be sought, if at all, within 180 days after the Secretary
has made a site recommendation to the President. As a minimum, any judicial
findings with respect to the adequacy of the EIS prepared by DOE would be
entitled to substantial welght in the Commission's deliberations. But this
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statement is lncomplete'. As explained below, if the Els prepared by DOE has
been adjudged to be adequate for purposes of the site recommendatlon made by
the Department, further litigation of, the Isspes in NRC adiudlcatlons would be
precluded under the doctrlﬁe' of dollatera!: esteppel.  Toledo Edison Co.

(Davis-Besse Nuclear Power Statlon, Unlts 1 2, and 3), ALAB-37¢, 5 NRC

857, $61 (1977). And, If en Issue bearing upon the edequacy of that EIS
could have been ralsed but was not ralsed ln & timely manner, the deadline
for commencing action set out in Section 119 operates to bar a chalienge at 2
later date in NRC licensing proceedlngs.

In the light of the policles and procedures estsblished by the Nuclear
Waste Policy Act, the Commlssloﬁ regards the scope of its NEPA review to be
narrowly constrained, with those Issues that were rilpe Vfor consideration after
issuance of DOE's EIS being excluded -from Independent examination, for
purposes of NEPA, in the cpurse df NRCV'lice’nsln'gr proceedings. It will be
useful to review the legislative history of ‘the Act and certain regulations of
the Council on Environmental Qual'lty, arid to discuss 'appllcable principles of

repose, in order to explain the ba'sbls for the Commission's views.

!.._glsiatlve History

The Nuclear Waste Pollcf"Act Vof'71982 reflects a judgment that the
Commission Is to concern Iitself prlt.n'arlly‘ with ls#ues pf~ health and safety
rather than the other kinds of (Séues that ere ordinarily considered in the
context of revlews under "NEPA. This judgment s ,'especlally clear' in
connection with the screenl-ng' end sel‘ect’lon'of repository sites. The only :

provisions for NRC iInvolvement in the site screening and selection process
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concern the issuance of the general,g'u!dellnes for the recommendation of sites
for repositories (in which the Comxﬁisslon is required to concuf). the
Department's plans for site chara¢terlzation (which must be submitted to Vthe
Commission for review and commeni), 'and the preparation of preliminary
comments by the Commission to accompany the Secretaryis recommendation of 2
site concerning the extent to whlé.h DOE's site characterization analysis and
waste form proposal seem to be sufficlent for Inclusion In 2 license epplication.
With the possible exception of.the guldellhes. the Commission's role is defined
s0 as to address the safety lsSues (whlch are the subject of DOE's site
characterization program &nd waste form proposel) that must be resolved In
licensing proceedings. “'r{ere Congress sets up a detalled mechanism for
consideration of particuler issues by an agency, and both judicial &nd
legislative review of that agency's déclslons, ‘as it has here done with respect
to the NEPA actions of DOE, it may be inferred that it did not intend to rely
upon this Commission to challenge DOE's possible “disregard of the law" after
2ll these procedures have run their course. cf.
Block v. Community Nutrition Institute, %7 U.S. 340, 351, 81 L.Ed.2d 270,
279 (1984).

A consideration of the I‘eglslatlve history lends further support to this
analysis. Although there were several bllis dealing with nuclear weste issues
before the 97th Congress, the provisions dealing with site selection Issues can
be traced directly to H.R. 3809, is-reported out by the Committee on Interior
and lnsular'Affalrsr. H.R. Rep. 97-491, Part 1, 97th Cong., 2d Sess. (1982).
The blll Included sections ~ simllar to those ultimately enacted - on guldelines,
site characterization, site spproval and ”constructlon authorization, review of

repository site selection by Congress.*r participation of States and Indian
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tribes, etc. The provision relating —toh the'vél'te characterization plan to be
prepared by DOE was drawn dlrvec'tlyrfrorﬁ 'thefcbrrespondlng NRC regulation,
(Compare H.R. 3808, Sec. 113(b)(1)(B) with 10 CFR § 60.11(e) (1982).) Al
the matters related to qrghe abllirtyfrdffv the ,-;lit'e to host a reposftory and Isolate
radioactive waste were carried over from ) the regulation th the bill. But
matters pertaining to the screening 'aﬁ'd fsélecﬂon of sites, thodgh set out in
the regulation, were omitted I'_n ihé bill, 'Thé'se"!nclude the requirements that
DOE discuss the decision procer_'ss’ :used jbyr DOE in selectihg sites for
characterization and Identify al_terhativg 'me‘dia and sites at which DOE ‘Intended
to conduct site characterizatiori.;f'Under, 'the 'proposed Ieglslatlbn, this
lnformatlon would no longer comé' to the Cornniission for review. H.R. 3809
also included the provlslon,. ultirma:te'ly{enacted. that the Commission would be
required to adopt the EIS pi-e‘paoa:rgd, vbyv ‘the Secretary "to the extent
practicable." The limited nature of thé' Commlgsibn's role was emphasized by
the explanatory language of the repdrt 'to the effect that the Commission would
be required so to adopt the EIS "to tﬁe maximum extent practicable" (emphasis
added). Moreover, the EIS Yis inteﬁded to suffice regarding the issues ad-
dressed and not be duplicéted by_thefCommIs,str.s’n unless the Commission deter-
mines, In Its discretion, that significant .and substantial new information or
new considerations render the Secretary's statement inadequate 8s & basis for
the Commission's determinations.” 'H; R. Rep. 97—#91. Part 1, 53-54, |

There was nb speclflc provision In H,R."saos requiring DOE to carry out
and document a comparative evaluation of sites considered for site character-
ization. Later lnrthe, year, however, such a provision was incorporated into
the bill (now H.R. 6598). as repoftedby’ ‘the Committee on'Energy and
Commerce. H. R. Rep. 97-785, Part I, 97th Cong., 2d Sess. (1982). Among
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other things, the bill (in Sec. 113(b)(1)(A)(v)) would have required DOE to
prepare, prior to site characterization, an environmental sassessment which
would include a description of ‘any other sites considered for site
characterization. This lnformathri' would have been submitted to the
Commission for its review and comment. The purpose of providing reports at
this stage was "to assure that Va'dequa'té_ information is available to the
Commission regarding the Secretary's proposed activities." Id. at 68, H.R.
6598 retained the provision for NRC adobtion of COE's environmental impact
statement. The report explained, Id. at €9:

This provision Is Intended to avold the duplicution caused a&s &

resuit of the applicability of NEPA to the actions of both the

Secretary and the Commission regarding the preparation of an

environmental impact statement. = While the Commission Is

encouraged to adupt the Secretary's statement, or parts of such
statement, the independent responsiblilities of the Commission are
specifically recognized. To the extent the Commission determines

it is not practiceble to adopt all or part of the Secretery's

environmental impact statement, the Commission's responsibilities

under NEPA remain In force, thus requiring the preparation of a

supplemental environmental impact statement.

Floor consideration in the House was uddressed to H.R. 7187, as &
substitute for both H.R. 3869 and H.R, 6598, The ElS-edoption language
appears once again. However, the provisions for an environmental assessment
were modified In two Important ways. Flrst. DOE would now explicitly be
required to make "a reasonable comparative evaluation” of the sites that had
been considered for site characterization. Sec. 112(b)(1)(A). Second, under
H.R. 7187 the environmenta! assessment would precede, rather than follow, the
President's approval of sites to be characterized, and it would no longer be
submitted to the Commission for review and comment. Ibid.

There was no committee report on H.R. 7187, but a summary of its provi-

sions noted:
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in Issuing the construction permit and license the NRC will rely
on the Environmental Impact Statement prepared by the Secretary
of Energy in recommending the repository site. The Commission
will have to supplement any environmental Impact statement with
considerations of the public health and safety required under the
Atomlc Energy Act of 1954, : '

128 Cong.Rec. HB163 (dally ed. Sept. 30, 1982) (statement of Rep. Udall).
Rep. Moorhesd also characterized the Commission's role in terms of Its health
and safety responsibilities: S |

*... an extensive environmental assessment must be developed by
the Secretary of Energy In consultation with the States. There
will be a full and complete review of the planned site unaer the
National Environmental Policy Act, culminating In 2 comprehensive
environmental impect statement.. This as well as all other final
agency actions - will be open to full judiclal review. The Nuclear
Regulatory Commission will have oversight authority over the
development of this repository under its .independent public health
and safety standards." o '

| Jd. st HE170. Ccngressman Ottinger, too, dlfferéntlated in passing betwcen

“full environmentzl review" on the one,' hand &nd %full NRC licensing
procedures to assure thast the storégérl-s safe" on the other. 128 Cong.Rec.
HB527 (daily ed. Nov. 29, 1982),

The legisiative history Iin the Senéte- is iess Illumlngtlng, inasmuch as its
bill, S. 1662, differs substantially from the final legislation. (S. 1662, as
reported from the Committee on,En'ergy,and Natura! 5Resqprces. appears at 1#8
Cong.Rec. S8139 ff,, dally ed. Apr. 28, 1982.) Under S. 1662, the
Commission would haver a more substﬁﬁtlve' role v)lth réspéct to Implementation
of NEPA. There would be no direction to the Commission to adopt the DOE
environmental lmpaci 'étatement. V'Rather. undér Section &05, the Commission
would be required to consider —ihé “application In acc&rd#nce with the laws
applicable thereto; as an exception, ,-howev:er, ‘the bill proirlded that the

Commission need only consldfe’r as alternate sites for the proposed repository



those sltes which have been approved by the President for characterization.
Senator Simpson, sponsor of the legislation, explained that the NRC licensing
process would provide opportunities "for g detaﬂed evaluation of the health

and safety and environmental aspects of the pfoposed project" (emphasis

added). 128 Cong.Rec. S4302 (dally ed. Apr. 29, 1952).

In December 1982, the Senate _tufned to consider legistation following the
pertinent language of the bill which had by that time been passed by the
‘House of Representstives. Senator Mltﬁhell déclafed that the national nuclear
waste policy should “preserve the integrlty‘ end full scope of the NRC licensing
review and environmental analyslsv under the National Environmentza! Policy
Act," 128 Cong.Rec. S15669 (dal!y ed. Dec. 20.. 1982), but the broad scope of
his remarks leaves it of douLtful Import in the 'confext of geologic repositories
alone. Of more significance, perhaps, Is the colloquy with respect to an
amendment proposed by Senator Levin, and passed, to include In Section
114(f) the language that nothing in the Act shduld be construed to amend or
otherwise detract from the Commission's llcénsing réqulrements. Sen. Levin
stated his understanding that the Act was not intended to restrict, or amend,
or modify NRC requirements for the repository in any way ®including, but not
limited to, findings of need." Senator McClure, the ficor manager of the bill,
replied that Sen. Levin was correct andi added thét “that is my understanding
also.® Since findings of need- have generally been: regarded as NEPA Issues,
this could be taken to mean that the Commission should discharge Its NEPA
requirements In the same ,évay 'as it rwould in the absence of the review
procedures prescribed by the Nuclﬁar Waste Policy Act. This cannot be the
case, however, in light of the other 'provlslons of the Aci. including those in

Section 114(f) itself. It seems clear that the law was not intended to modify
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any of the Cbmmlssloh's llcenslngvrequirermeht}sj uncfer the Atomic Energy Act.
The Commission construes the clause lﬁ | question to be limited to those
requirements; it does not pertaln to the pr'ov,lslo'n'sr of NEPA. The remarks of
& single legislator, even the sponsor.' are not cont}-o!llng in analyzing

legislative history, Chrysler Corp. v. Brown, &441 U.S. 281, 311, 60 L.Ed.2d

208, 231 (1979), especlally where as h'e:_-e thelr significance Is not apparent
without further study. Whatever':thé underst&hdlhg of Sen. Levin may have
been, the Nuclear Waste Policy Att m&nlfestlyfaoé'sr éffect the manner in which
the NEPA responsibllities of the Comisrsldn'mus,tr be carried out, and the rules
proposed below indicete the approach which we Intend to take.

Alihough the views of Congress are',not entirely un_amblguoﬁs. the overall
tenor Is that the Commission's role shquld focus upon radiological safety, with
an independent review of NEPA faciors only where warrantéd in the light of

"significent and substantial new infofIhatlbn or new considerations."

"Adoption® and the Nucleaf-Wgs’te Policy Act

The Councll on EnvlmniemalQué'llty has estpb;isﬁed procedures to guide
agencies that ere engaged in acﬂms'" that have 'relérted environmental impacts.
These procedures allow for seyera’lj;ppro’aches"thEPA compliance, including
one approach in which thg' 'én\?lfon?béntal impact stévtet'nent prepared by one
sgency is “adopted" by and;hgr' agency. &0 C_:FR-rsr 415'05.3. rln' appropriate
circumstances, an EtS» -brepaifed by another agency may be adopted, In
-accordance with CEQ regulétions. ;}ln thole or péft by NRC. 10 CFR Part 51,
Appendix A to Subpért A ﬂ (b). An éxamination of ”‘thpse regulations will
illuminate the direction to the Coﬁin&é!onr. in Section 114(f) of the Waste Policy
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Act, to "adopt" the DOE EIS to the exient practicable. In the absence of
Irreconcilable conflict with other provlsloris of NV/PA, those regulatlons should
be foliowed. | 7 |

The CEQ regulations provldé that where more than one agency Is involved
in the same action, elther one agency will be‘designated' & lead agency to
prepare an EIS, or two (or more) agencies will be designated as joint lead
agencles. Any sgency which has jurisdiction by law with respect to the action
shall be & coopefating agency, if so requestéd by the lead agency. An agency
- even if it has jurlsdlctibn - need not serve as & cooperating agency,
however, unless the lead agency has requested It to do so. Whether or not it
is 2 coopersting agency, & Federal agency‘ Mth jurisdiction by law or special
expertise with respect to ény environmental impact involved has a duty to
comment on & lead agency's statement within the commenting agency's
jurisdiction, expertise, or authority. &¢ CFR §§ 1501.5, 1501.6, 1503.2.

In the context of NWPA, It Is apparent that the Department of Energy
would be the lead sgency and that the Commisrsion would not be 2 lead agency.
The Commission could either be_ -] coorperatlng agency, with the particular
responsibllities set out in 5,1501'5 of the CEQ regulations, or a commenting
agency. The NWPA points to the Commlsslon's assuming the latter role. A
cooperating agency iIs required to participate in the NEPA process &t the
earilest possible time, to participate In tﬁe scoping process leading to
preparation of the envlronme‘ntal impact statement, and to assume on request of
the lead agency responsibility for developing information and preparing
environmental analyse# including portions of the EIS con,cernlrng' which the co-
operating agency has speclayl expertise. The framework of NWPA, as rehearsed

above, contemplates no such Involvement by the Commission. It would be far
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more faithful to the étatutory‘ scheme for this agency ‘merely to provide its
comments, | from time to time, Wlth respect to envlronmentaAl‘ Impacts falling
within its jurisdiction or areas of special expertise. This Is entirely consistent
with the statutory provision that the Secrétéry of Energy'k recommendation to
the President of a site for repository development shall be accompanied by a
final EIS, together with commentk made by the Commission concerning such
EIS. Sec. 118(2)(1)(D), &2 U.S.C. 10134(a)(1)(D).

As a8 commenting agency, .the Commisslqn-would be authorized f.o adopt the
EIS prepsred by DOE provided that the statement meets the standzrds for an
adecuate statement under the CEQ rergulationsr. The pendency or outcome of
litigation with re#pect to the DOE EIS Is one factor to be considered. This is
apparent from CEQ's direction to tﬁe ‘adopting agency to specify, where
applicable, that "the statement's‘-adequacy is the subject of & judicial action
which is not final." Since thé’ actions covered by the DOE Elsrand the
Commission's action are substantlally ‘the 'safnej- namely, development of e
geologic repository of the proposed déélgn  at the proposed site - the
Commission would not be required to réclréuléte the DOE EIS except as a final
statement. 40 CFR § 1506.3. -

The Commission can follow the CEQ procedureé for & commenting agency,
including the procedures. for adoption of DOE's EIS. But the -EIS can only be
adopted If it meets the standards forr'an "adequate statement.” The approach
being takenA by fhe Commission, In tﬁese ‘propo'serd'tjules, Is that NWPA and the
principles of res judicata bbvlate’l the need for an entirely independent
adjudication of the adequacy of the'ElS"by thls agency. As this might be
seen gs & 'debarture from estrabllshe'd‘ practices, ‘the differences merit some

further discussion.
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1t is well established that the Commisélon has a responsibllity to consider
environmental Issues Just as it cdds!dérs other matters within Its mandate.
Noreover, the d&ty to consider envqunmental issues extends through all stages
of the Commission's review processes, including proceedings before hearing
boards. And the Commission may not simply defer totally to the standards set
by other regulatory authorities with respect to environmental matters within

their jurisdictior; to do so would be an abdication of the Commission's NEPA

authority. Calvert Cliffs' Coordinating VCommittee‘v. U.S. Atoniic Energy
Commission, 448 F.2d 1109 (D.C. Cir. 1971), There would be an abdication
because NEPA mandates & case-by-casé balénclﬁg | judgment - 2 judgment that
Is entirely different from the piecemeal certification by another agency that its
own environmental standards are met. The ornlyr; agency in & position to make
the kind of balancing judgmeﬁt contemplated by NEPA Is the agency with
overall responsibllity for the proposed federal &ction. id. at 1123. In

Calvert Cliffs, cnly the Atomic Energy Commission could make the required

decision. In the case of & geolugic repository, the Departmerit of Energy is
required to make precisely the kind of analysis that the court there deemed to
be essential. For the Commission to adopt 'thé DOE EIS without independent
analysis, after there had been opportqnity' for judiclal review thereof, would
be entirely consistent with the reasoning of the 'earlier case. Similarly, the
overlap between DOE and Commission actions distinguishes the present
situation from other NEPA decislons whichsl"equ‘lred an Independent balancing
judgment by each of the agencles involved In & project. See
Slientman v. Federa! Power Cormlsstoﬁ, 566 F.2d 2377. 280 (D.C. Cir. 1977);
Henry v, Federal Power Commission, 513 F;zd ‘395, 407 (D.C. Cir. 1975)
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(Bureau of Reclamation contro! of relevant water rlghts' for coai gasifiéatlon
plant; FPC regulation of gas tranéportatlon). : '
The similarity of DOE and. Com:rilS;lpn ections, from the standpoint of
thelr respective environmenta!l lmﬁédts; has not in thghpasit been considered,
by Iitself, to be sufficlent to p‘efsuadé the Commission to defer to DOE's
balancing judgments. The fect that 't'hc‘-.v applicant for a license to build &
nucleat" power plant is another 'VVFefderaI agency‘ ha§ not excused NRC from
cerrying out its usual NEPA obligations, even though both agencies were
considering the same Impacts aséociat’ed rwh.‘.h cdnsfr(rction and operation of the

fecllity. Tennessee Valley Authority (Phipps Bend Nuclear Plant, Units 1 and

2), ALAB-506, 8 NRC 533, 545 ('179'778)'. But in prior practice there was no
prior judicial determination that ihe other ‘aﬁgenéy's EIS was adequate and there
was no special statutbry scheme fdr vconsldera’tion of envlronméntal ’Impacts by
interested parties and Congress. It ‘ls the 'judgment of the Commission that
these unique considerations warrantr.' and rlnd_eed require, adoption of an EIS
that is adequate to meet the obﬁgéuorﬁ of DOE.

To repeat: the Commission must consider the environmental Impacts
resulting from the construction rrand development of a geo!ogic repository for
high-level radioactive waste. All that Is in question is fhe basis for the
Commission's consideration. The factors discussed above make It entirely
reasonable for the Commission not to reopen issues that have beé'n, or could
pfevlously have been, brought before the Vcou'rts fof- resolution. The
Commls.slon does not derogate the lmportaﬁoe of NEPA Issues. 'Under the
Nuclear Waste Policy Act, they are extremely: important - and In fact they are
central to meny of the elaborate"pfbéedural provisions incorporated In that

legislation. It Is to those’[proﬂsionsr thatripartles concerned must turn. But
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once an application ls submitted to the Cohiﬁlsslon. the primary question to be
addressed is no longer one of envlronﬁenﬁai balanclng. but rather the critical
issue of radiological safety. Thzt Is an lSéue that Is entrusted solely to the
Commission, and the Commission caﬁ dlgchafge Its duties most effectively if it

mzkes that the primary basis for decision.

The Preclusive Effect of Section 119

The spproach being propﬁsed by the Commission reflects the policies of
repose associated with the rules rof res judiceta. Before examining those rules
in detail, it might be helpful to go over, once egain, sealient features of the
NWPA site selecticn and approva! procedures.

The NWPA procedures really reflect twoidlfferent kinds of review. The
first réqulres judgments regarding the radiological safety of HLW disposal -
matters to be adjudicated solely by the Commission, taking into account the
standards Issued by the Envlrdnmental Protection Agency. The Act clearly
recognizes thiat while the Commlssioh's, preliminary views are to be solicited and
considered on several occasions, a final judgment on radiological safety can
only be made at the conclusion of the adjudicatory licensing process. The
Commission Is expected and required to deny an application - long after other
procedures had run their course ~ If It Is unable to find, with reasonable
assurance, that the ré.levant safety criteris have been met. Thé' responsibility
for consideration of the radiological donsequences of a proposed action is
advisedly vested In the Commission, which can bring its experience and

expertise to the task, in accordance with the Atomic Energy Act.
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The second vklnd of review lﬂvelves -ther ‘weighing - of the range of
environmental concerns that ere’eddressed by NEPA. This review focuses
heavily on the comparison of alterhatlves. lnl:lddlng alternative sites, rather
than with the narrower task of eval'uatlhg»"a’l speclflc site. Moreover, the
relevant concerns under NEPA are ,inultltt:dlnous, .as opposed to the single
issue of radiological safety that'.ls‘ the 'prlmery concern ef the Atomlc Energy
Act. While the Commission does have e:rcperlence and expertise In carrying out
2 review under NEPA, Congreee in 1982 relected not to rely upun the
Commission in this regard. It ﬂrutﬁtured the: proeess in such a way that the
evaluation of alternatives - In ﬁairtlcular.‘ alternatlve sites - would have been
‘attended to before the Commission was feeulred to act. This was eccorﬁpliShed
largely through the State &nd 'l’ribal —partlelpetlon provisions, including the
requirement of 'Congresslonal actienr—to proceecd in the face of a notice of
dlsappfoval. And, additionally, ltr vtas accdmpllshed through requiring early
judicial review. 7 |

The consequence of this appfeech le thatthe' Commission would carry out
2 Ilcenslng review to &ssure thate repbeltory 'coqld be operated safely - but
that it would, In general, treat aei eettled those other Issues arising under
NEPA. o , ‘ | |

The Commlssion's understandlng. based in particular upon its reading of
Section 119, merlts 8 fuller statement of the legal doctrlnes that are
collectlvely referred to as the rules of res judicata One of these doctrines Is
the rule of "clalm preclusion" - that a party who once has had & chance to
litigete 2 claim before an approprlate trlbunal usually ought not to have
another chance to do so. The related rule of ”lssue precluslon" {or collateral

estoppel) reflects the prlnclple that- one who has actually litigated an lIssue



should not be allowed to relitigate It. The effect, and velue, of these rules is
that they compel repose‘, s0 that the indefinite continuation of & dispute can be
evoided. Judgments must In general be accorded finality desplite flaws In the
processes leading- to decision and the unavoidable possibllity that the results in
some Instances were wrong. Only when there Is 8 substantial possib!llty of

Injustice might relitigation be warranted. Restatement {Second) of Judgments

2-12, 7

The clearest application of these prlhclples would occur where there has
actually been @ t}lmely chalienge to the adequacy of DOE's environmental
statement. A final judgment in such lltl_gation would be conclusive, in any
subsequent action between tpe parties, as to any Issue of law or fact that had
actually been litigated, Id. § 27, Moréover, rthe party who had challenged the
EIS would thereafter be precluded from litigating such Issues with another
person as well, id. § 29,

The judgment in an action, under Section 119(a)(1)(D), for review of
DOE's environmental impact statement will therefore preclude the petitioner
from later litigating the same issues with NRC (even assuming that NRC is 2
different person, for these purposes, from Iits sister agency DOE). The
dimensions of the Issue that were determined by the judgment may be a matter
of debate. But If the litigant has had an'adequate day in court, a desire to
prevent repetitious lltigatlon of what Is essentially the same dispute justifies
preclusion of the Issue's being raised anew. :While the action being taken by
DOE Is the recommendation to the Piesldent of & site for repository
development and the action being taken by the Cbmmlsslon Is the Issuance of 8
construction authorization for & reposltory.' the relevant consfderatlons in the

two situations are identical. Both agencleswm' be addressing the deveiopment



- 36 -

of 2 reposltbry at 2 specific location and both will require an environmental
Impact statement that descrlbeéx the V‘perttnernt ehvlrénmental impacts and
considers appropriate alternatives. |If thé DOE EIS s found to be adequafe to
meet the requlrements of NEPA, then A’lt' would ordinarily be proper to preclude
& challenge to the "adequacy” of the identical EIS, If relied upon by the
Commission. See Id., § 27. | .

The preclusive effect of a p'lx?ior‘r, judgment sustaining DOE's environmental
impact ststement would nothe’qessafily be'f limited to tﬁe petitioner of record 1y
that proceeding. It can be 'argued that those who were represented by that
petitioner would also be bai-fgd “from litigating the Issue In & subsequent
action, 2/ | A

Section 11¢ speclﬂcal!); redulres that‘ 8 civil sction for review of an
environmental impact statement with respéc; to' any action under Subtitle A
(pertélnlng to geologic repos!torlesj be bréught within a period of 180 days
after the date of the action (or afrter'ob}airilng ectual or constructive knowl-
edge thereof). Thus, a fallure to 'mee‘t'{he 7d'eardllne for challenging rthe DOE
environmental Impact statement would fofecloée any subsequent litigation with
respect to the &ction to which that‘EIS'pertalhs. 'The objective appears to have

been to identify issues promptly and_ to see’k to resolve them in a timely man-

2/ For example, if the EIS had been challenged by the public officlals of the
State in which a repository was proposed tc be located, members of the
public who had been represented by those officials might be precluded, to
the same extent, from raising the Issues anew. Restatement (Second) of
Judgments §41, comment d. The basis for this argument would be that,
under the doctrine of parens patrise, 2 state is deemed to represent all
of Its citizens, when the state is 8 party in 8 sult involving a matter of
soverelgn Interest. See, e.g., Environmenta! Defense Fund, Inc.
v. Higginson, 631 F.2d 738 (D.C. Cir. 1979); U.S. v. Olin Corp., 606

.Supp. 1301 (N.D, Ala, 1985).
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ner. Where there Is litigation in accordance with this proyislon, the principles
described above would preclude further jddiclal examination of the same iIssues
es they relate to the Comnilsslon's Va;crtlon.' But what would happen If for some
reason the adequacy of the DOE én\élronniental impact statement had not been
challenged judiclally before it was time for _thé Commission to aét -~ or If it
had been challenged, the action had been brought by other parties? If the
Commission were to adopt the DOE‘ en\(irdhm'ental impact statement, would the
merits of the decision to adopt be subject'to further reviewi The Commissicn
suggests thail the courts should deny:é petition under these circumstances as
being untimely. There would be, rlh ihls case‘, only one environmenta! impact
statement; &nd, in accordance with section 119, there would be but one
opportunity for revléw. To conclude otherwise would be to frustrate the
objective of seeking an early resorlutlonr, of the environmenta! issues that might
be involved. See Eagle-Picher Industries v. U.S. Environmental Protection

Agency, 759 F.2¢ 905, 911-915 (D.C. Cir. 1965). See also National Wildlife

Federation v. Gorsuch, 744 F.2d 963 (3rd Cir. 1988), in which the National
wildlife Federation, having been awafé of prior litigation and having elected

not to Intervene, wzs barred from later ralsing the issues of concern to It.

THE NUCLEAR WASTE POLICY AMENDMENTS ACT OF 1987

The Nuclear Wasté Policy Ameﬁdrhents Act of 1987 (Amendments Act),
Title V, Subtitle A, Ommibus Budget ReconciliationAct of 1987, P.L. 100-203,
redirected the nudear waste program. Under Section 5011 pfi that law site
characterization ’fdr the first repository Is to be carried out exclusively at

the Yucca Mountain site in the State of Nevada, with site specific ectivities at



other candidate sites to be phased out pr;omptly. NWPA es emended, §160(a),
42 U.s.C. ____ . The provisions of -ﬁWPA that contemplated a second
repository are removed, and DOE ls,é_xpressiy' prohlb!ted from conducting site
specific actlvities wlth' respect toia ‘s‘econd: rreposltory unless Congress has
speclficélly authorized and appropriated fun,dsv for such activities. NWPA as
amended, §161(2), 82 U.S.C. ___.

Conforming to this redlrectloh -of the;waste program, the law revises the
provisions of Section 114 of NWPA,/th'at;dealv With the application of NEPA to
the licensing process. The language of Sﬂkt.a)v(‘l)(D] describing DOE's final
environmental impact statement, which is to be submitted to the President with
DOE's recommendation of approira! for 'devre!opment of a repository, Is revised
so that DOE ¥shall not be required e to conslder the need for & repository,

the alternatives to geological disposal, or alternative sites to the Yucca

Mountain site”, NWPA as amended, §160(h), &2 u.s.C. (emphasls

supplied). Section 114(f), 42 U.S.C. '1013!1“). Is revised in the same way, SO
that DOE “need not consider alternative sltes;'to the Yucca Mountain site;"
end, moreover, the Commission In Its NEPA févlew is similarly advised thst it
need not consider such alternartirve sites. | "NWPA as asmended, § 160(1),
42 U.S.C. . (In' the case of a site negoflatéd under Title IV of NWPA,
added by Section 5041 of Pub. L.-7100-203. at & site othef than Yucca Mountain,
consideration would be gvlvénx to Yucca Mountaln as an alternate site. NWPA as
amended, § 407, 82 U.S.C. ____ ).

The merits of multiple site characterization were addressed In the course
of tﬁe Congressional debate that Immediately preceded bassage of the
Amendments -Act. Senator Burdick, in particular, noted that full
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characterization of three sites (according to the original NWPA) was based, in
part, on the Important NEPA principle of - fully consldering reasonable
alternatives when making Important decisions that will significantly affect the
human environment. In discussing the[dlfferent approach (in the conference
report on the pending budget reconciliation legislation) ‘that was soon to be
adopted, he stated: '

“Other than the elimination of rthe'cons!deratlon of three alternate sites
for the repository, which a&s just outlined, is & major and dangerous
departure from current law, the [conference] substitute does not affect
the application of NEPA to the repository progrem." Congressional
Record, S 18674 (dailly ed., Dec. 21, 1987).

The conference report expresses the same point. It declares:

"The provisions of the Nuclear Waste Policy Act pertaining to the
application of the Nationa!l Environmental Policy Act (NEPA) are preserved
except that the existing requirement that the environmentzl impact
statement accompanying DOE's repository siting recommendation consioer
alternative sites is eliminated. NEPA applies to the redirected program
under this Act In the same way as NEPA applied to the Nuclear Vaste
Policy Act of 1982. The conferees do not intend that enactment of the
conference substitute result in any change in NEPA application except as
expressly provided.," ~ Omnibus Budget Reconciliation Act of 1987,
Conference Report to Accompany H.R. 3545, 100th Cong., ist Sess.
H.R. Rept. 100-495, 776. -

The Commission has explalnéd above that, under NWPA as originally
enacted, It should meake an Independent review of NEPA factors only when
warranted in the light of "significant and substantlal new information or new
considerations.” Further, it was the duty of the Commission, under that law,
to adopt an EIS that is adequate to meet the obligations of DOE. Since the
Amendments Act was not Intended to affect the implementation of NEPA with
respect to the repository progrém - except s to the consideration of alternate
sites - the Commission will follow the same procedures, discussed below, that

it would have had the Amendments Act not been passed.
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THE PROPOSED RULES

This rulemaking proceeding Is priniarlly f:opcerned with amendments to 10
CFR Part 51, "Environmental Proiectiori ’;Regﬁlat!ons for Domestic Licensing and
Related Regulatory Functlons.",rTheA proceeding - also encompasses conforming
amendments to other parts of the Commlssloh’s_ regulations.

Subpart A of 16 CFP Part Si ’s‘ets out NRC regulations for implementing
Section 102(2) of NEPA. The_ prrllncipal matters Vaddrersse'd by Subpart A ere
the following: {1) identification of Hicensing and' regulatory actions requiring
the preparation of environmental lmpact ,étatéments or environmental
assessments; (2) requirements fqr the sﬁbrﬁ_ls;lon of environmental reports and
information by license appllcants,a'nrd pétltloﬁefs for rulemaking; (3) contents
and distribution of draft and ,ﬂnai ”envlronmentai impact statements; (8) NEPA
procedure and administrative éétloh: and (5) public notice of and access o
environmental documents. Since each of these ,tbplcs Is treated, expressly or
implicitly, by the Nuclear Waste Policy Act; asrhmgnded. the Cbmmlsslor)
proposes to cdevelop as part of Subpart A certaiﬁihew rules, discdssed below,
that will apply to geolugic reposltbrleé and that Ewlrllb take into account the

provisions of that Act. 3/

3/ The Nuclear Waste Policy Act epplies only with respect to geologic reposi-
tories that sre used, at least in part, for the disposal of waste from
civilian -nuclear waste activities. Sec. 8, 82 U.S.C. 10108. Under the
Act, however, high-level radioactive waste resuiting from atomic energy
defense activitles is to be disposed of In such repositories, slong with
civilian wastes, unless the President finds that & separate facllity Is
required. The President has determined that such a separate facility Is
not needed. In the light of these developments, the Commission believes

(FOOTNOTE CONTINUED ON NEXT PACE)
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Actions Requiring Preparation of Environmental Document

Under Section i21 of the Nuclear Waste Policy ‘Act, &2 U.S.C. 10141, the
Commission's promulgation of technical ~requlréments and criteria In 10 CFR
Part 60 does not recuire the préparatlbn bf an environmenta! impact statement
or cher environmental review Vundrrer sectio}h '-102(2) of NEPA. The proposec

rules incorporate this provision, 81

Under existlng 10 CFR Part 51, certain
procedural actions pertaining to the llcenéiﬁg of geologic repositorics have
been determined to be categorically e?ccludéd from envlronmental}assessment.
See references to 10 CFR Part 60 in 10 CFR § 51.22(c). No change In those
provisions is needed. 7

| Under 10 CFR § 51.20(a), an envlronmental impact statement Is required
if the proposed action is @ major Federal aﬁtlon significantly effecting the cusl-
ity of the human environment or lf the Commission, in 'the exercise of its dis-
cretion, determines that the pfoposed action should be coVered by such an
EIS. Section 114(f) of the Nuclear Veste Policy Act, &2 U.S.C. § 10134(f),
reflects 2 Congressional underst'andlrng.v with whléh the Commission Is In full

accord, that the issuance of a construction asuthorizatlon end license for 2

geologic repository will require an environmental impact stetement. This has

(FOOTNOTE CONTINUED FRON PREVIOUS PAGE)

that It is sufficlent to limit the scope of this action to those facilities that
gtay be situated and constructed In eccordance with the Nuclear Waste
olicy Act. , 7 :

_l;lr See § 51.22(d). Conforming amendments would be made in § 51.21 and iIn
the caption of § 51.22. o



-82 -

been Incorporated into the proposed rdles. : Other licensing actions, unless
covered by existing categorical exclusions (see paragraphs (10), (11), and
(12) of 10 CFR § 51.22(c)), would require an environmental assessment under
10 CFR § 51.21, B

Ordinarily, & determination that an enarlronmentaf impact statement (or

supplement) will be prepzred ti'l"ggers publlc notice and the Initiation of &

~ scoping process. Vhere another agency prepares the EIS, however, it has the

responsibility to carry out these functions. We are proposing to clarify this

 point by limiting the application of these procedures to situations in which the

appropriate NRC steff director determines ‘that an environmental impact

statement will be prepared "by NRC." See the amendment to Section 51.26(a).

Submission of Environmental Information

The Commission's regulations encoi:rage prospet:tlve appllcants or petition-
ers for rulemaking to confer wlth‘ NRC staff before submitting environments!
Information. 10 CFR § "517 40, The regulatlons also provide that the
Commission may require such persons to subrrlt Information = which may be
useful in alding the Commission In comp!ying with Section 102(2) of NEPA, 10
CFR § 51.81. These general provlslons are compatible with the requirements
of the Nuclear Waste Policy Act. '

The more speclfic regulatlons deaﬂng with the submlsslon of environmental
reports are Vlnapproprlete In the context af the geologlc reposltory program.
Instead of providing for the submisslon of an environmental report, the
Nuclear \‘.'aste Po!iey Act requires that NRC conSide}, and If practicable adoupt,
a final envlronmental impact statement prepared by DOE at the time of its
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recommendation to the President for “the development of a repository at &
particular site. Sec. 114, nZV'U.S.C. 10134, - The recommendation for
development of & repository includes, as a mll:umum, the obtaining of a license
from NRC to recelve and possess wastes. The environmental impact statement
must therefore address not only'the envlronmentﬂ effects of construction but
those of repository performaﬁce as wéll. Thfs Is reflected in the statutory
direction to the Commission to adopt _the enVIronmental Impact statement, to
the extent practicable, "in connection with the Issuance by the Commission of a
construction authorization and license for such repository.”

DOE will therefore be required to submit an environmental impact
statement instead of an envl‘ronm'entalr report. The Commission inay
nevertheless be unable to adopt that statement, with respect either to thé
construction authorization or the license, unless it has been supplemented to
take into account significant new lhformatlon' such as that developed during the
course of construction &s par( of the pérformance confirmation program or
significant chenges in the plans of DOE since the time of Its site
recommendation to the President. See 80 CFR § 1502.9(c)(1)} (CECQ
regulations). Accordingly, the proposed rules provide for the timely
submission by DOE of supplementa!l envlronmental impact statremenvts as needed.

The Information to be contalned in an environmental impact statement Is
set out in section 102(2) of NEPA itself, and the submission of such Informa-
tion is required by the Vpromsgd rules. The scope of Aalternatlves to be con-
sidered In the EIS Is restricted, however, to teke Into account the limitations
in section 114(f) of the'Nuclear 'Was'te Pollcry Act.',lzr USC 10134(f), with re-
spect to the need | for 8 repository,"the time of the initial avallability of a

repository, alternatives to the Isolation of waste In a repository, and the
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ldentlﬂcatlon ef alternate sites. Moreever'.rthe proposed rule 't'equlres DOE to
inform the Commlsslon of the extent to nhlch pursuant to section 119, &2
U.S.C. 10138, the environmental impact statement may have been found to be
adequate or Inadequate and the extent tor which. under that section, issues
related to the adequacy of the envlronmentel impact statement -lnay remain
subject to judiclal review. » |

Because one of the alternatives ave!lable to the Commission Is denial of
the @application, the envirenmental !mpacts of such denial need to be
addressec. Even thcugh denilal of an'— application Involves action by the
- Commission, it is proper for the ‘envlronr'nenta! impacts to be addressed by
DOE, since the lead agency 'ls" requlred by CEQ requlations to include
ressonable alternatives not wlthln ltsijurlsdictlon. 40 CFR § 1502.14(c).

The Commission hats not included avny :specific requirements for the
submission of environmental information by petvivtloners for rulemzking. The
only rules likely to have slgnlficant environmental effects would be technical
requirements and criteriz to be uSed in licensing; as already noted, such rules
would be exempt from the’ reqdlrement of envlronmental review under NEPA.
Section 121(c), &2 U.S.C. Vwﬂn(c)., In a partleular case, however,
environmental lnformatienr could be required, if needed to comply with law,

pursuant to the general language of 10 CFR § 51.41,

Preparation of Environmental Impact Statements

The NRC negulatlons Include a group of ‘sectiens that prescribe a
procedure for preparation and distribution by vth'efNRC of draft and final

environmental Impact statements, With respect to materials licenses, these
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requirements apply to certain speciﬁgd ‘categories of NRC ections other than
the Issuance of & construction abthbrlzatlon or license to recelve and possess
high-level radioactive waste at a geologic repository. 10 CFR § 51.80 (citing §
51.20(b)(7)-(12)). Because NRC, under the Nuclear Waste Pdllcy Act, will in
general have no need to prepare Ilts own énvqunmental impact statement, the
proposed amendments would provide (in accor’dance with CEQ regulations) for
the distribution of the EIS, If and as "adobted by the Commission, only &s a

final statement.

NEPA Procedure and Administrative Action

Although the procedures establiéhed in Part 51 ere designed for the case
in which NRC prepares Its own environmental impact statement, they can
equzally well be applied In the sltuatlon where the EIS is prepared in the first
instance by a license applicant. Thus. no action will be taken by the
Commission until necessary documents have been filed - in this case by DOE
rather than NRC - with the Environmenta! Protectlon Agency. See 10 CFR
§51.100. NRC will not take action concerning the proposal which would have
an adverse environmental Impact until 8 record of decision Is Issued. See 10
CFR § 51.101. A record of decision will be prepared as part of the Inlitial or
final declsion on issues adjudicated In formal hearings. See 10 CFR § 51,102,
The record of decision will state the decision, including alternatives considered
and the relevant factors upon which preferences among the alternatives are
based. See 10 CFR §51. 103; in the case of the adoption of an EIS prepared by
DOE concernlng a2 geologlc repository,’ the relevant factors would include the

speclal provisions of the Nuclear Waste Policy Act.
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In addition to these rules 76f f'geheral ,_appncation. Part 51 ,_lhcludes specific
procedural provisionskaor different i:ategorlgs of licensing actions. A new
section 51.109 would be added to describe the NEPA procedure to be followed
with respect to licenses Issued under’ﬂ‘)‘CFRi Part 60.

The basic premise of § Si.ioé ,ls:'rthat"lrt iis practicable td vradorpt the EIS
prepared by DOE if that statemeﬂnt"i‘s aqéquate to meet the requirements of
Section 102(2)(C) of NEPA. The focusfof the procedure,” therefore, Is the
presiding officer's determination of ' tﬁe ‘extent to which it ls practicable to
adopt the DOE EIS. To the extent a'dbption Is practicable, the issues would
be excluded from independent NRC lnqui}y. The adoption of the statement
does not necessarily mean that NRC ‘w‘ould lhdependently have arrived at the
same conclusions on matters of fact or 7,pol'lc':y. And, of course, the adoption of
the EIS would have no probeztive w'e!ghtv\'nlth respect to any safety findings
that the Commission must make under 10 CFR Part 60.

It would ‘still be proper to conrslder 'NEPA contentions with respect to
significant matters that arose afier issuance of the EIS. But note, even In
this regard, that Iif there ‘ar‘eslgnlficant‘ ﬁew circumstances or Information
relevant to envlronmental concerhs and bearing on the action proposed by DOE
or its Impacts, DOE woulo be obﬂged to Apr‘epare 8 supplemental EIS that would
be subject to adoption by the Commléslbn"_i:hder; the s'ame—'sténdards as the
original document. Challenges to {D}OVE's supplement should:fbe adjudicated in
the courts of appeals, pursuanf tb Section 119 of NWPA, in ihe same manner
as challenges to the original EIS. " , |

The Comﬂﬂsslon fully expects that supplemeritatlon of the EIS by DOE will
resolve any new circumstances or informatloﬁ that might a?flse, and that

supplementation by the NRC will not be ,hecessany 7Neverthelcss, in theory
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there might be situations when NRC imuﬁt prepare a supplemental environmental
impact statement. Under the 'p'robbSed regulations, such action might be
initiated by the staff before the hearing or might be found to be necessery in
llght of the record of the proceedings after thé hearing. The former cese is
eddressed i § 51.26(c), the Iatter (implicitly) In § 51.109(e). In each
situation, though, the s'tanderds' for adopthn set out in § 51.109(c) would be
observed. | |

The proposed rules provide a structured mechanism to sddress NEPA
concerns in & licensing hearing. ,Thts is the bresentation of the staff position
with respect to the practicsbility of adobtlon, which appears in § 51.109(a)(1).
As noted above, it is expecited that DCE would, where necessary, supplement
its EIS. Accordingly, the staff pbsition is likely to be that It Is practicable
for the Commission to adopt the DOE"EIS, as It may have been supplemented
by DOE and as filed vith the Commission. Nevertheless, in some situations,
the staff position could be that it is not 'practlcablé to adopt the DOE EIS, &s
it may hzve been supplemented, in ﬂvhich case an NRC EIS would be required.
In that event, the staff is under an dbllgation to have prepared the necessary |
final EIS so 2s to be able to present its position on matters within the scope of
NEPA. Whatever the staff position may be, anYi other party may seek to have
the Issue regarding practlcgbility of adoptibn resolved by the presiding
officer, but any contentions to that effect must set ‘fort,h the basis of the claim
under the criterfa set out In the proposed rule. Moreover, it is contemplated
that the procedures that would be used by ,the presfdlng officer to resolve
disputes regarding adoption would resemble those employed to rule on motions

to reopen records. See io CFR 52.73n.
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Several situations in which Va‘d'optloh of DOE's EIS is Impracticable could
concelvably arise. For example, if the Commission were to impose license
conditions requiring DOE to take actions other than thuse which DOE had
proposed, the Commission would néed 'trov conslder tbe environmental impacts of
such actions In accordance with NEYPA.‘ However, the Commission does not
articipate Imposition of license co,nditl,orn‘sr with significant envlronmental'
impacts. Under NWPA, DOE has thé primary r'esponslbllity‘ for consideration of
environmenta! mutters; and If significant changes frem DOE's original proposal
gre needed, the Commission belljevers_ that ‘, DOE should amend its license
application and supplement its VEVIS, rrprecludlng any need for NRC
supplementation. Should DOE fali"te'do sov, the Commission might deny LOE's
application rather than Impose license rrc'ondltlons reirzrulfing NRC supplementation
of DOE's EIS. In theory, though, It would still be possible for NRC to
prepare its own EIS. The scocpe of the EcVIew would’be limited, however, to
the s&ctions being required by the Corﬁmls'siori. It ris' nbt intended that other
environmental Issues would be'_vr'eopéned and relitigated in  the licensing
proceeding. ) ,

Another situation Iin which NRC would prepare 2 supplemgntal EIS relates
to new information which it regards as »slgnlﬁcant ‘even though DOE may not
have treated ft ,és such. We recognize that DOE's fallure to supplement the
EIS might arguably be viewed as a ﬁnal actloﬁ. s0 ihat objecting parties might
have to seek review In the courts within thg statufory 180-day review period,
with "eny fallurevto do so barrlng later challengé ;in NRC proceedings.  But
such a reading of the law would} have Onéesirable consequencesAvupon NRC
administrative proceedings. It would réqulre NRC to declde whether or not

adoption Is practiceble on the basls of _factual‘ ~and legal considerations



(pertaining to DOE's duty to supplement the EIS and, in particular, the time
such duty may’ have arisen), which go far beyond the materials otherwise
requiring NRC review. Accordingly, NRC Vpropose's'to prepare & supplemental
EIS, if DOE is not doing so, w_henever NRC regards such &8 supplemental EIS
to be required by law. 3/ o

Furthermore, the Commission will review any statements in the DOE's
environmental impact statement relating to radiclogical concerns. If such
stat'ements are inconsistent with the facts found by the Commission on the
basis of the record of the proceedings, the Commission will specifically
determine whether or not the findings consfltute “£ignlﬂcant end substantial
new information or new considerations” which, under the rule, would render
the environmental impact statement to that extent Inadequate. The statement
will be supplemented where required 'by law, or otherwise wili be deemed

modified to the extent necesséry, In accordance with Commission practice.

Citizens for Safe Power v. NRC, 528 F.2d 1291, 1284, n. § (D.C. Cir. 1975);

Putlic Service Company of New Hampshl're (Seabrook Station, Units 1 €& 2),

CLi-78-1, 7 NRC 1, 29 (1978).

The Commission would make itsr own NEPA findings, including an
independent balance of relevant factors, "to the extent that It is not
practlcable_ to adopt" the DOE EIS - that is, to the extent that the Commission
finds thut the balance of these factors would be affected by the new

information or new considerations Involved. This procedui'e is consistent with

8/ The Commission once again emphasizes that, under NWPA, DOE has the
primary responsibllity to supplement &n EIS to take significant new
information Into consideration.. This obligation Is reflected in the
proposed revision to §60.24(c).
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10 CFR § 51.41, which states that the Comm’issloh "will independently evaluate
and be responsible for the rellability of :Vany Ihfbrmatlon which it uses."

Public Information

Sections 51.116 through ,51.115 concern public'inpﬂées about the prepara-
tion of an environmenta! impact statement. They apply In any situation in
which 2 notice of intent to prepare ah EIS is prepared *in accordance with §
§1.26." But, &s discussed ebeve, 5 51.2€ would be amended so as to apply
only when NRC itself intends to prepare ani EIS.. Sihce ihe' EIS with respect
10 a repository would be prep'aredrby DOE raihef: thah by NRC, the notice
provisions of §§ 51.116 - 51,118 w(}uld;not'corﬁé into play. Section 51.118
v.‘rould' be smended, however, tor'vrre4quri're ,circula'ttpnrof a final environmental

impact statement, If and when adobrte'd by NRC.
Commenting

It is the policy of the Commisélén to comment on draft environmental im-
pact statements prepared by other Féderal agencies, consistent with the provi-
sions of 40 CFR §§ 1503.2 and 1503.3. 10 >CFR,5751_.12Q.7 The Commissicn
intends to follow thls poilcy in conneétlbn, wlrth’the'draft environmental impact
statement preparéd' by DOE ln Vconnectloﬁ' ‘with a _gédloglc rebosltory
recommendation. The submissloﬁ of such comments is speciﬁca)ly called for, In
fact, by the Nuclear Waste Pd!!t:y Act. See Sec. 112(s)(1)(D), 82 U.S.C.
10134(2) (1) (D). B L

NRC will rcomment on environmental issues even though those issues may

be precluded from litigation In the 'llcenslngﬂproceedtngs. The reason for this
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is that an Inadequate EIS may be set aside in the course of judiclal review.
Should this occur, It wouid 6f course hdt be practicable for the Commission to
adopt It. If NRC has objectlonsv or reservations about the DOE proposal on
grounds of environmental impacts, it will specify the mitigation measures it
considers necessary tou wlthstand challenge In oouft. The theory underlylng
such comments Is that If the EIS is found not to be saequate, In the course of
judicial review, NRC could not adopt It and, in the absence of suitable
revisions or supplementation, the Comml;sion éould not issue a construction
authorization or license. See 40 CFR § 1503.3(d) (duty to specify mitigstion
measures considered necessery to allow license to be granted).

Ordinarily an agency that receives comments from another agency must
consider them, but it may exercise Its discretion In »determining how they
should effect the decision at hand. In principle, therefore, DOE could in some
cases reject comments made by NRC on grqunds that might be unsatisfactory to
the Commission. Still, the Commission's comments will be 2 matter of public
record and will be gvallable for consideration ddrlng judicial and Congressional
review of DOE's EIS and related actibbs. The Commisslon' regards these
forums, rather than the NRC usual review, to.be the appropriate plsce, under
NWPA, for review of DOE's responses to comments es well 8s other matters

related to the EIS.

Responsible Official

No change is required In the provision establishing responsibilities within
NRC for NEPA compliance.
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Conformfgg Amendments

Several changes to Part 60 of the Coﬁ:mission's regulations are needed in
order to reflect the provisions of | the Nhﬁ:leér Waste Policy Act, as amended,
that deal wlth.envlronmental review. _ 7

VUno'er the Nuclear Vaste Ppncy Act. DOE Is required tv prepare an
environments! impact statement instesd "of' an 'envlronmental report. Several
~ changes to Part 60 are proposed rto' reﬂect this direction. FRevisions to the
environmental impact statement woulrd take thé'form of "supplements" Instead of
the “"amendments” or "updates" referfed to in the existing rule.

The requirement in §60.15 vthat' “multiple ‘sites be charzcterized is
~ eliminated so as tc conform io the provisions of the ,Amendments Act.

The language of the ﬁndingsfo’t_‘_the .lséuanée of the construction author-
ization requires consideration of costs and benefits and consideration of al-
ternatives. § 6€0.31(c). This Iar.g{:age 'wduld not be changed. However, It
should be understood that a detertﬁinatlonr that it rls practk:able to adopt the
DOE environmenta! impact statement will- necés’sarlly result In the specified
environmental finding that the action called -for Is Issuance of the construction
authorization. | ; , | »

The construction authorization is to include such conditions as the Com-
‘mission *finds to be necessary tq pfotect .« oo envlronmgrita'l vélues." 10 CFR
§ 60.32(a). The VComm‘issvlon woﬁld Include such oondltlon§ only where the
ehvlronmental lmpact'state'm'ent’ (as It may have bleren supplemented) specifically
calls for them. In prin'clp‘le, the Incorporation of appropriate conditions in the
construction authorization could enhance environmenta! protection, since NRC

would then have a basis to inspect, and take enforcement action where needea,
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to assure that the conditions are obServed; However, we doubt that the
adequacy of the EIS would ever,depend upon NRC's belng vested with this
authority. DOE can describe In the EIS - and In fact it must describe - the
mlﬂgatlon measures which are' proposed to assure protection of the
environment. Should DOE subsequéntly fall to implement these measures,
affected parties cun seek redress against DOE In the courts. Moreover, the
written agreements to be entered into between ‘DVOE and the States and affected
Indian tribes under Section 117(c) of the‘ Nuclear Waste Policy Act, 42 USC
10137(c). ‘provlde a2 supplemental ~ channel for Identifving and resolving
environmental concerns on an orngolng ,bésls without direct NRC participation.
Our approzch, therefore, will be to réthrej the observance of environmental
protection conditions where ;he envlronmerital impact statemént which we adopt
provides for the Commission to include such conditions In the construction
suthorization (or license); but if it Is practicable for us to adopt an EIS that
makes no provision for NRC to lmpose_and‘ enfbrce such conditions, we would
not on our own initiative find such conditions to be necessary. Even if NRC
comments on the DOE proposal had specified mlttgationrmeasures considered
necessary to allow NRC to graﬁt & construction authoflzatlon or license, these
measures generally would not be incorporated as licensing conditions; for, as
discussed above, the basis for NRC's comments was that the measures were
necessary for the EIS to be ‘considered “adequate" by the courts, and It Is
expected that thls Issue would already have been resolved.

The rules of practice (10 CFR Part 2) also need to be amended to take
account of DOE's submission of an environmental impact statement Iinstead of an
environmental report. 8e¢'ause the EIS must conform to statutory

requirements, and because its voovmpletener;s would have been subject to
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challenge In court priof to filing rwlth NRC.V a. ‘co.niwpleteness determination by
NRC at the time of docketlng is unnecessary, and provision for such
determination would be omitted. As in the cese of Part 60, reference would be
made to "supplements® rather than "amendmer-its,"’ to the environmental impact

statement.

PETITION FOR RULEMAKING

The States of Nevada and Minnesota have peiltléhed the Commission to
amend 10 CFR 5‘60.24 so as to adopt DOE's environmental ,linpact statement only
if such adoption "would nct comproihlsé the lndépenderit i‘esponsibllities of the
Commission to protect the p,ubllc healthfandr safety under the Atomic Energy
Act of 1954", 80 FR 51701, Decérbbef -19, 1985 (PRM-SO-ZA]. (The language
proposed by the petitioners also 'lm::ludAers‘ severalr‘matterrs which would be
considered by the Commission in maklhg the féregolng determination). In this
regard, the Commission notes its resolve that addptlon' of the environmental
impact stztement must not compromié.e,It'srjlndep'éndent respohsib!llties under the
Atomic Energy Act. Adoptior of the | r‘uies proposed herein would be fully
consistent with this resolve. R "

The matters Identlfied by petitioners for cons!derétioh by the Commission
relate largely to the adeqqaéy ro,f 'Vthe procedures followed by DOE  in
!mplerrnentlngrr the Nuclear Waste Policy Act end in preparing lts EIS.
Nevertheless, es stated In tﬁé cl'tedr Federal Register notice, the Commission

will give further 'conslderartrlon, in this ruleméklng proceeding, to the lssues

raised by the petitioners, as they'may. relate to this agency's' responsibilities.
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Cenerally, the Commission proposes to deal ‘with these issues In & manner
consistent with the discussion above. 4
Any person desiring to comment on the rulemaking petition, Insofar as it

relates to 10 CFR §60.28, should do so as part of this rulemaking proceeding.

ENVIRONMENTAL IMPACT: CATEGORICAL EXCLUSION

The NRC has determined that thlrs proposed ‘regulation is the type of action
described In categorical exclusions 10 CFR §51.22(c)(1) &nd (3). Therefore,
neither an environmentel impact statement nor an environmental assessment has

been prepared for this proposed regulation.

PAPERWORK REDUCTION ACT STATEMENT

The proposed rule contains no information collection requirements and therefore

is not subject to the Paperwork Reduction Act (Pub. L. 96-511),

REGULATORY FLEXIBILITY CERTIFICATION

In sccordance with the Regblatdry Flexlbllity Act of 1980 (5 USC 605(b)), the
Commission certlfies that this rule, If édopted, will not have a significant
economic impact on 8 substantial ‘number of small' entities. The only entity
subject to regulation under this amende_d rule Is the U.S. Department of

Energy.
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LIST OF SUBJECTS IN 16 CFR PART 2

Administrative practice eand procedure, ~}'\nﬂtms{t,' Byproduct material, Classi-
fied information, Environmental prpfecilon;' Nuclear ma'terlals,‘ Nuclear power
plants and reactors, Penalty, Sex qlﬂscrl‘mlnatloh,'Source material, Special nu-

clear material, Waste treatment and ‘d!bposai. i

LIST OF SUBJECTS IN 10 CFR PART $51

Administrative practice and procedure, - Environmenta! impact statement,
Nuclear materials, Nuclear power plants and reactors, Reporting and record

keeping requirements.

LIST OF SUBJECTS IN 10 CFR PART 60

High-level waste, Nuclear power !plantsi and ‘reactors, Nuclear materisls,
Peneity, Reporting and record keéb!hg re\qdlfements, Waste treatment and

disposal.
ISSUANCE

For the reasons ‘set out fn .th‘? preamble én& ”under the authdrlty of the
Atomic Energy Act of 1954, 2s ',amended.r ihe Engrgy Reorganization Act of
1978, as amended, the National Environmental Policy Act of 1969, as amended,
the Nuclear Waste Policy Act of 1982, ahd 5 U.S.C. 553, the NRC s



proposing tc adopt the following amendments to 10 CFR Part 51, and related

conforming amendments to 10 CFR Parts 2 and 60.
PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation fbr Part 2 is revised to read as follows :

Secs. 161, 181, 68 Stat. S4€, 953, es emended (82 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615_, 76 Stat. 409 (&2 U.S.C. 2241); sec. 201,
g8 Stat. 1282, 8s amended (42 U.S.C. 58a1); 5 U.S.C. 552.

Section 2.101 also Issued under secs. 53; 62, 63, 81, 103, 104, 105, 68
Stat. 930, 932, 933, 935, 836, 937,,‘ 938, as smended (42 UL.S.C. 2073, 2092,
2093, 2111, 2133, 2134, 2135); sec. Hrll(f]r, Pub'.‘L. §7-425, 96 Stat. 2213, as
amended (42 U.S.C. 10134(f)); sec. 102, Pub, L. 91-190, 83 Stat. 853, &s
smended (&2 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C. 5871). Sec-
tions 2.102, 2.103, 2.104, 2.105, 2.721 also Issued under secs. 102, 103, 104,
105, 182, 189, 68 Stat. 936, 937, 938, 954, 955, as amended (42 U.S.C. 2132,
2133, 2134, 2135, 2233, 223¢). Section 2.105 alsoc Issued under Pub. L.
97-415, 96 Stat. 2073 (42 U.S.C. 2239). Sections 2.200-2.206 also issued
under secs. 186, 234, 68 Stst. 955, B3 Stat. 844, es amended (42 U.S.C.
2236, 2282): sec. 206, 88 Stat. 1246 (42 U.S.C. 5846). Sections 2.600-2.606
also issued under sec. 102, Pub. L. 91-190, 83 Stet. 853, s emended (82
U.S.C. 8332), Sections 2.700a2, }2.719 also issued under § U.S.C. 554&.
Sections 2.758, 2.760, 2.770 also Issued under 5 U.S.C. S57. Section 2.790
also issued under sec. 103, 68 St'at.'936. as amended (42 U.S.C. 2133) and 5
U.S.C. 552. Sections 2.800 and 2,808 also Issued under § U.S.C. 553.
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Section 2.809 also 'isvsrued, under § U.S.C. 553 and sec. 29, Pub. L. 85-256,
71 Stat. 579, asr amended (42 U.S.C. ‘2039).7 Subpart K ealso Issued under
sec. 189, 68 Stat. 955 (&2 u.s.'c.'zz‘as)r;ﬂfsgc'. 134, Pub, L. 97-825, 96 Stat.
2230 (42 U.S.C. 10154). Appehdlx A also Issued under sec. 6, Pub, L.
01-560, 8 Stat. 1473 (42 U.S.C. 2135). Appeﬁdlx B slso Issued under sec.
10, Pub. L. 99-240, 99 Stat. 1842 (42 U.S.C. 2021b et seq.).

2. In section 2.101, paragraphs (f)(1), (2), (8), (5), and (7) &re
revised to read as follows: | ‘

§ 2.101 Filing of spplication.

% * v * - & '
(f)(1) Each application for _arllcenrse to recelve’and bdssess high-level
radioactive waste &t a geolog;lc 'rep'osltc:'ry ‘opei*atio_n; r_a're'a pursuant to Part 60
of this chapter and any environmental ‘impaé;t st'a:tément required in connection
therewith pursuant to Subpart A,éf “Part 51 of this chapter sha!l be processed
In accordance with the provisions of this péragraph. 7
(2) To ellow a determination as to whether tﬁe application is complete
end acceptable for docketing, It will be initizlly treated as & tendered docu-
ment, anc a copy will be available for public 'Inspectlon in the Commission's
Public Document Room.  Twenty coples rshrall be filed to enable this
determination to be made. N
* ' T o * : * %
() [Resefved] 7 . ,
(5) If & tendered document Is ac'ceptal':!é”for docketlﬁg. the applicant will
be requested to (i) submit to the Dlrectbr of Nucleva’r Material Safety and

Safeguards such additional coples of fhg'appllcétloh and environmenta! impact



statement as the regulations in Part 60'aﬁd Subpart A of Part 51 of this
chapter require, (il) serve @ cbpy of such 'appllcatlon and environmental
impact statement on therr chlef executive of the "municlpallty in which the
geologic repository operations area is to be loceted, or If the geologic
repository operations area is not to be Iocqted within a municipality, on the
chief executive of the county (or to the--Ti'lbal organization, If It Is to be
"located within an lndlan.reserva{ldn). and (ili) make direct distribution of
additional copies to Federal.,State.‘ Indian Tribe, &and local officials in
aécordance with the requlrementé of this chaptér ‘and written Instructions
from the Director of Nu;lear Materlal'Safety and Safeguards. All such copies
shall be completely assembled documents, ,ldéntlﬁed by docket number.
Subseauently distributed am;andmentsr to the a-ppllcation. however, may Iinclude
revised pages to previous submittals 'andr. in such cases, the recipients will
be responsible for inserting the revised pages.
% * * ' * *
(7) Amendments to the application‘ and suppleménts to the environmental
impact statement shall be filed end dlétributed and 'a ﬁfrltten statement shall
be furnished to the Director of Nuclear Material Safety and Safeguards in the

same manner as for the initial application and envlrohmental impact statement.

*® * ’ | *® L
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PART 51 - ENVIRONMENTAL PROTECTION REGULATIONS FOR DOMESTIC
LICENSING AND RELATED REGULATORY FUNCTIONS

3. The authority citation for Part 51 Is revised to read &s follows: Sec.
161, 68 Stat. 9#8. as amended (&2 U.S.C.‘ 2201). secs. 201, as amenced, 202,
88 Stat. 1282, s amended, 1244 (42 U.S.C. 5841, 5842). |
| Subpart A also issued undef National Envifdhﬁ}ental Policy Act of 1969,
secs. 102, 104, 105, 83 Stat.. 853-854, as amerded (42 U.S.C. 4332, &33%,
4335); and Pub.L. 95-604, Title Il, 92 Stat. ,3033‘35"‘? ~Section 51.22 also
issued under sec. 274, 73 Stat. 688, as amended by 92 Stat. 3036-3038 (42
U.S.C. 2021) and under Nusléar Waste Policy Act of 1982, sec. 121, 96 Stat.
2228 (&2 U.S.C. 101a1). Secs. 51.43 and 51.109 also issued under Nuclear
Vaste Policy Act of 1982, sec. 114(f), 796Arsrtat; 2216, as amended (82 U.S.C.
10134(f)). o

k. In § 51,20, exlstlng” paragraph (b)(13) is redesignated s paragraph
(b)(18) and & new paragraph (b)("l'o‘) is Aadde’d' o read as foliows:

§ 51.20 Criteria for and ldentification of licensing and regulatory

actions requiring environmental impact statements.

* L : « - * *
(b) *#+ | |

* 3 & * % *
(13) Issuance of 5 cdnstfu;:tlon euthorization and license pursuant to

Part 60 of this chapter.

% o 3 * ® - . *®
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§. Section 51.21 Is revised to read as follows:

§ 51.21 Criteria for and identification of licensing and regulatory aétléns

requiring environmental assessments.

All licensing and regulatory‘act'lonﬁs 'Subject to this subpart require an
environmental assessment except tﬁose ldentlfied in § 51.20(b) as requiring an
environmental impact statement.'thosé identified lh § 51.22(c) es categorical
exclusions, and those Identified in 551 .22(d) as other actlons not _requiring
environmental review. As provlded In § 51, Zz(b), the Commisslon may, In
special circumstances, prepare an envlronmental assessment on an action
covered by a categorlcal exclusion.

6. Section 51.22 is emended, by- revising the heading and adding & new
paragiaph (d), to read as follows:

§ 51.22 Criterion for categorical exclusion; identification of licensino

and regulatory actions eligible for categorlcé! exclusion or_otherwise

not requiring environmental review.

* * N * *
(d) In accordance with section 121 of the Nuclear Waste Policy Act of
1982 (42 U.S.C. 10141), the promdlgatlon of technical requirements and
criteria that the Commission »wlll apply In approving or disapproving ap-
plications under Part 60 of ‘this chapter shall not require an environmental
impact statement, an environmental assessment', or ény environmental review
under subparagraph (E) or (F) of section 102(2) of NEPA.
7. In § 51.26, paragraph (2) is revised and a new paragraph (c) is

added, to read as fouows-
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§ 51.26 Redulrement to publish notléé of intent and conduct scwlng_ :
process. | ‘7 | ,

(a) Whenever the appropriate 'NRC staff director determines that an
environmental impact statement will be prepared by NRC in connection with a
proposed action, & notice of intent w]'l'lfbe prepéred as provided In § 51.27,
and will be published in the Federarl Reglstéf as provided In § 51.116, and an
appropriate scoping process (see _‘§§ 51,27, 51.28 anf.l £1.29) will be
conducted.

* * o o . * *

(c) Upon receipt of an 'épbllcatlon and ~accqmpany|ng environmentsl
impact statement under 560.224'6f ‘tvh'ls : chaptér V(pertalning to geologic
repositories for high-level radioactive waste), | the eappropriate NRC staff
director will Include In the notice of ,docketlngﬂreduire‘d to be published by
 §2.101(f)(8) of this chapter & statement of Coinmlésbn intention to adopt the
environmental impact statement to the extentrr practiceble. However, If the
approprizte NRC staff director determines, iaf the time of such publication or
at any time thereafter, that NRC should brepa_re a supplemente! environmental
Impact statement Iin connection with the Commission's actior on the license
application, the procedures set out in paragraph (a) rof this section shall be
followed. ”

8. A new § 51.67 Is added to read as follows:

§ 51.67 Environmental information conéérning_jeo@lé repositories.

(a) In lleu of an envlronmental report, the Department of Energy, as an
applicent for a license or license amendment pursuant to Part 60 of this

chapter, shall submlt to the Commission any final environmental impact
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statement, and any supplement'thereto, whlch the Department prepéres in
connection with any geologic repository developed under Subtitle A of Title |
of the Nuclear VWeste Policy Act of 1982. o

{b) The final environmental impact statement which accorhpanles the
Depariment of Energy's recomme;idatlon to thé President to appréve a site for
8 geologic repository shall be'sybmltted to the Commiscsion at the time 'and in
the munner described in § 60.22 of thls‘ chapter. Such statement shall be
prepared In accordance with the prOVISIons of section 114(f) ofrthe Nuclear
Waste Policy Act of 1982, The statement shall include, among the alternutives
under consideration, denial of a Ilcenée or construction authorization by the
Commission. -

(c) Under appliceble provisions of law, rthe Department of Energy Is
required to supplement its final en;/lronmental impact statement whenever the
Department mukes & substantial charige in lisproposed action that is relevant
to environmental concerns or detefmine; that  there are significant new
circumstances or information relevant td envqunmental concerns and bearing
on the propcsed action or Its impacts. Thé Debartment shall submit any
supplement to its final environmental impact statement to the Commission at
the time and in the manner described In § 60.22 of this chapter.

(d) Whenever the Department of Energy subml'ts a final environmental
impact statément, or a finzl supplement to an environmental Impact statement,
to the Commission pursuant to this section, it s,‘hall alSo inform the Commission
of the status of any civ_l'l-i action for jJudiclal review Initiated pursuant to

section 119 of the Nuclear Waste Policy Act of 1982. This status report,
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which the ‘Department shall update from tlme to- time to reflect changes in
status, shall: | 5 »

(1) State whether the envlronmenta! lmpact statement has been found by
the courts of the United States to be adequate or inadequate; and

(2) ldentify any Issues relatlng to the adequacy of the envlronmental
impact statement that may remain sub]ect'to judicial review.

9. A new § 51,106 is added to read as follows: :

§ 51.109 Pubncnearlngs in proceedlngs for Issuance of materlals license

with respect to ajeeloglc repesltory.

(2) (1) In a proceeding for the lssuancev'of a8 license to recelve and
possess source, speclal nyclear,' and .bypt'oduct ~material at & geologic
repository operatlons area, ther';NRC staff' shallr—nresent its position on
whether It is practicable to adopt, without further supplementation, the
environmentel impact statement (includlng any- supp!ement thereto) prepsred
by the Secretary of Energy. If the position of the staff is that
supplementatior: of the environmental Impact statement by NRC Is required, it
shall file its final supplementaf 'environmental rlmbact ~statement with the
Environmental Protection _Agency, fnrnlsh - ’that statement to commenting
agencies, and make it avatlabfle to the 'Apublvlc, vbefor_'e presentlng Its position.
In dlschargilng Its responsibllities ‘under this paragraph, the staff shall be
gulded by the prlncln!es set forth In caragraphs (¢c) ;e'nd (d) of this section.

(2) Any other party to the proceeding who contends that It is not
practicable to adopt tnei DOE environmental lmpact statement, as it may have
been supplemented -shall file a contentlon to that effect ln accordance with

§2.714(b) of this chapter. ‘Such contentlon must be accompanied by one or



more affidavits whieﬁ set forth factqalr a‘ndlor'techn!cal bases for the claim
that. under the principles set forth In paragraphs (c) and (d) of this
section, it Is not prectlcable “to ,adopt the  DOE environmental Impact
statement, as It may have been supplemehted.’ The presiding officer shall
resolve disputes concerning adoptldn of the DOE | environmental impact
statement by using, to the extent posslble.A the criteria and procedures that
are followed in ruling on motlonsrr to’ reopen under £2.734 of 'thls ehapter.'

(b) In any such proceeding, "the presiding officer will determine those
matters In controversy smong the parties within the scope of NEPA and this
subpart, specifically Including whether, and to what extent, it is t:racticable
to sdopt the environmental impact statement prepared by the Secretary of
Energy Iin connection with the issuance of & constructlon suthorizstion and
license for such reposltory. 7

(c) The presiding officer will find that lt 1s practlcable to adopt the
environmental Impact statement prepared by the Secretary of Energy unless:

(1)(1) The action proposed to be taken by the Commissicn differs from
the action proposed in the license application submitted by the Secretary of
Energy; and 7 ' '

(ii) The difference may slgnlﬂcantly affect the quallty of the human
envlronment. or

(2) Significant and substantial new Informatlon or new considerations
render the envlronmental impact statement lnadequate. New Information or
new considerations shall not be deemed to render the environmenta! Impact
statement lnadequate. for purpeses'of this paragraph, ilf the new information

or new considerations have been addressed In a supplemental environmental
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impact statement that the Secéetary of Energy hes submitted to the
Commission in accordance with the,bﬁrdvls‘idnsrof this chapter.'

(d) To the extent that the prresrldingr Vo‘ffic’er determines it to be praeil-
cable to adopt the envlronmentel Impéét stétement prepared by the Secretary
of Energy, such adoption shall be deemed to satlsfy all responslbllitles of the
Commission under NEPA and no further conslderatlon under NEPA or thls‘
subpart shall be required. »

(e) To the extent that it _Vli's Vnort',bractlcable to adopt the environmenta!
Impact statement prepared by the“'Sec_retary of Energy, the presiding officer
will: o

(1) Determine whether the requlrements of sectlon 102(2)(A), (C), and
(E) of NEPA and the regulatlons in thls subpart have been met;

(2) Independently consider the final balance among conﬂlctinq factors
conteined in the record of the proceeding wlth & view to determining the
appropriate ection to be taken; - 7 . | 7

(3) Determine, after weighino the eh#lronmen;a'l, economic, technical and
other benefits ‘against envlronmente! " and ’, other_ costs, whether the
construction authorization or license should be iIssued, denied, or
appropriately conditioned ,to protect envlronmenta!' velues:

(&) Determine, In an uncontested proceeding, whether the NEPA review
conducted by the NRC staff has been adequate; end |

(5) Determine, In a contested proceeding, whether in accordance with
the regulations in this subpart. the construction authorization or license

should be Issued as proposed.
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(f) In maklng_ the determinztions described in paragraph (e), the
environmental impact statement will be deemed modified to the extent that
findings and conclusions differ from those in the final statement prepared by
the Secretary of Energy, as it ma'yr have been supplemenled.r The inltial
decision will be distributed to any persons not otherwise entitied to recelve it
who responded to the request in tﬁe notice of docketing, &s de;crlbed in
§51.26(c). 1f the Commission o?‘ tﬁe Atomic - Safety and Licensing Appeal
Board reaches conclusions different from those of th.e presiding officer with
respect to such matters, the final environmental Impact statement will be
deemed modified to that extent and ,the'de'clsion will be similarly distributed.

(g) The provisions of this section shall be followed, In place of those
set out in §51.104, in any proceedflngs for the Issuance of a license to receive
and possess source, special nuclea'r.} and_: byproduc; material at & geologic
repository operations area. | 7 ‘

10. In § 51,118, the existing text is redesignated as paragraph (a) and

a new paragraph (b) Is added, to read as follows:

§ 51.118 Final environmental Impact statement - Notice of avallability.

(2) %+ o

(b) Upon adoption of a finai environmental impactrstratementr or any sup-
plement to a final envlronmenigl_ lmpaci,statement prepared by the Department
of Energy wlth respect to & geologic reposttbry that is subject to the Nuclear
Waste Policy Act of 1982, the appropriate NRC staff director shall follow the

procedures set out In paragraph (8).
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PART 60 - DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES - |

11.  The authority citation 'forr_ Part 60 Is revised to read as follows:
Secs. 51,.53, 62, 63, 65, 81, 161, "IBZV,‘ 183, 68 Stat. 929, 930, 932, 933, 935,
gug, 953, 954, as emended (42 U.S.C. 2071, 2073, 2092, 2093, 2095, 2111,
2201, 2232, 2233); secs. 202, 206, 88 Stet. 1244, 1286 (82 U.S.C. 5882,
5846); secs. 10 end 14, Pub. L. 95-"60'1_,‘ 9727 Stat. 2951 (42 U.S.C. 20218 and
5851): sec. 102, Pub, L. 91-190, 83 Stat. 853 (42 U.S.C. 4332); secs. 114,
121, Pub. L. 97-425, 96 Stat.ri 2271A37,"22'28, as amended (42 U.S.C. 10134,
10141). ' . |

For the purposes of sectlonr 223, 68 Stat.- 958, as amended (42 .U.S.C.
2273), §§ 60.10, 60.71 to 60.75 are 'lssuedr under'sec.' 1610, 68 Stat. 950, as
amended (&2 U.S.C. 2201(0)). -

12. In § 60.15, paragraph (c)rls removed and paragraph (d) is
redesignated as paragraph (c}.

13. In § 60.21, paragraph (a) ls"révlsed to rread as follow#:

§ 60.21 Content of application.

(2) An gppllcatlbn shall consist bf general lrﬁ'form"atlon and a Safety Anal-
ysis Report. | An en\?lronﬁsental Impict -staieim‘.nt éhall be prepared in ac-
cordance with the Nuclear Waste Pplicyﬂ Act of 1982, as smended, and shall
accompany the ,abpllcétlbn.' Any Restricted Data or National Security

Information shall be separated from unclassified information.

* * : & * &
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18. Section 60.22 Is revised to read as follows:

§ 60.22 Filing end distribution of application.

(2) An application for a license to recelve and possess source, special
nuclear, or byproduct material at a ged!oglt: repository operations area at &

site which has been characterized, and any amendments thereto, and &n

‘accompanying environmental impact statement and any supplements, shall be

signed by the Secretary of Energy oi- the Secretary‘s authorized
representative and shall be filed rlnvtripllcate with the Director.

(b) Each portion of such ébpllcation and any amendments, and each
environmental impact statement and any subplemehts. shall be accompanied by
30 éddltlonal coples. Another 126 copies shall be retained by DOE 'for
distribution In accordance with iv_rltten instructions from the Director or the
Director's designee. |

{c) DOE shall, upon notification of the appointment of an Atomic Safety
end Licensing Board, update the application, | eiiminatlng all superseded
information, and supplement the environmental impact sta}tement If necessary,
snd serve the updated application and environmental impact stetement (as It
may have been supplemented) as directed by the Board. At that time DOE
shall also serve one such copy of the 'appilcation and environmental impact
ktateinent on the Atomic Safety and Llcensing Appeal Panel. Any subsequent
amendments to the application or supplements to the environmental Impact
statement shall be served in ther same ménner.

(d) At the tlhe of filing of an appllcatldn and any amendments thereto,

cne copy shall be made avallable In an approprlate location near the proposed
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geologic reposltory operations 'area "(wh'lch'shlall' be a pubilc document room, If
‘one has been established) - for lnspectlon by the public and updated as
amendments to the application ere made. The envlronmental impact statement
and any supplements thereto shall be made avalleble In the same manner. An
‘updated copy of the appllcatlon.' and the environmental Impact statement and
‘supplements, shall be produced at any public hearing held by the Commission
| on the application, for use by any party to the proceedlng.

(e) The DOE shall certlfy that the updated coples of the app!lcatlon, and
the environmental impact statement &s it may have been supplemented, as
referred to in paragraphs (c) and (d) of thls sectlon, contain the current
contents of such documents submltted in accordance with the requirements of
,this part. 7 o L | 7

15. In § 60.28, the sectionlineadlng and paragraphs (a) and (c) ere A
revised to read as follows: | o S

§ 60.24 Updatlng of appllcation and envlronmental im Jact statement.

(2) The application sheall be as complete as posslble in the light of Iin-
formation that is reasonably available at the tirre of docketing. -

* . & * o *

(c) The DOE shall supolement its }envlronmental' impact statement In a

timely manner so as to take lnto account tne envlronmental'lmpacts of any

substantial changes _ln its proposed —actlons or any . slgnlficant new

circumstances or information relevent to 'envlronmentat concerns and bearing

on the proposed action or Its impacts.
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16. In § 60.31, the 1ntroductory paragraph is revised to read as fonows.
§ 60.31 Construction authorization.

~Upon review and cons‘lderation ofan application and environmental impact
statement submitted under this part. the Commission may authorize con-
struction if #t determines:

% o * * *

17. In § 60,51, the dintroductory poition of paragraph (a), and
paragraph (b), are revised to read as follows:

§ 60.51 License amendment for aermanent c"lorsure.

(2) DOE shall submit an'appﬁt’:ation, to amend the license prior to

permanent closure. The submission shall consist of an update of the"ﬁcense
_application submitted under §§ 60.21 and 60.22, including:

% * 7 B B *

(b) If necessary, so as to take into account the environmental impact of

any substantial changes in the permanent closu're' activities proposed to be

carried out or any significant neu'information regarding the environmental

impacts of such closure, DOE shall rra'lso suppleanent fts environmental impact

statement and submit such stat'eme'hrt., as supplemented, with tile application

for license amendment.
. ts . . ‘
Dated at Rockville, Maryland this 73 - day of 1988.

the ,Nuc‘la Regulatory Commission.

v - Samuef J. Chilk,
' Secretary the Commission.
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