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' McXAY FILES SUIT AGAINST ENERGY SECRETARY JAMES D. WATKINS

Carsen City -- Attorney Generaltsrlan.ncxey filed'a lawsuit
today'against,tnergy Secretary'Jaﬁes'D;}Watkins, charging
Watkins with violations of the Nuclear Waste Policy Act by
contlnulng to target Yucca. Mountain as the s;te of 2 high-level

nuclear waste repository.

The sult, filed inythe 9th Circuit'éourt of Aboeals in San
Franc15co, seeks a deolaratlon by the court that Assembly Joint
Resolutlon 4 and Assembly Joint Resolutlon 6, adopted by the
1989 Nevada Leglslature and s:.gned by Governor Bob Miller,
constitute a notice of disapproval,ofrthe Yucca Mountalu site.
Furthermore, it eeeksito eojoln'the Department:of_Bnergy,from'

conducting anyvfurtﬁer"studiesfof,thereite.:

*Despite our notice: to CongreSS‘that*Nevada has disapproved. the

Yucca Mountain site, and. Congress' silent aoceptance o‘ that

'fact, Secretary Watklns continues to. pursue ‘the project}“ McKay

- . -
e .

said, 'By dozng so, the DOE is in clear v1olat1on of the-law as

dictated by the Nuclear Waste Pollcy_Act.
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Section 116(b) of the Act’éuthorizesitﬁé73tate'of Nevada to .’
submit a notice of disapprovél;of the sitétt Congress.. Under |
the law, Congress then has‘so'daysvto 6§é£ti§¢,the disapproval.
notice. McKay in November_iséué& aﬁ,opihionQSaying.that because -
Congress failed to respond to thé noticéécthveyed with the.
adoption of AJR 4 and AJR 6, the uesignation of the Yucca

Mountaxn slte was d;sapproved as a. matter of law. .

The lawsuit,charges~that in,a:teportttQVCongréss,on November 29,
Watkins"...makes ciear"that“thé,Départmentfof Energy, under his
direction, is pursuing the sité;;;in,disregaré of Nevada's
notice of disapproval and Codgreés;,acquieécehée in such

notice.”

Watkins'»actions) the suit'claiﬁs;aﬁarefartitrary, capricious,
in excess of his statutory'jutisdiction-andiiuthority, and
contrary to constitutional right.' In additlon, McKay charqes
. Watkins with ignoring technical factors ‘which: would

dlsqualify_€Hé*site>for“furthe:;consideratzon:as;a:repdsitcry.

The- legal flling asks: the court-for an order directing Watkins

to terminate further study or con51de*atxon of the Yucca ‘ -

Mountain site:” ; é*i;$%7$b£f““T%f*f:;;?T-.k
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IN- THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

NO._
* k%
STATE OF NEVADa,
| Petitioner,
Vs, 7 PETITION
. ’ : FOR
JAMES D. WATKINS, SECRETARY OF .~ JUDICIAL REVIEW

THE UNITED STATES DEPARTMENT
OF ENERGY,

Respondent.

I. FIRST CAUSE OF ACTION |
1.1 The State of Nevada;'by its‘Attorney General, Brian
: KcKay, hereby petitions the Court for judicial review of certain.
final decisions and actions of James D.. Watkins, Secretary of
‘Energy, Respondent herein, and the failure of Respondent Watkins
. to teke an action required by the Nuclear,ﬁasterpolicy Act
(NWPO), as amended,‘42.U.s.c.'10101:et'seq.,,es;is set forth

hereinafter.r

.- . 1s2. The original and exclusive jurisdict*on of the court is

set forth in Sec. 119(a)(1)A, B and c of the‘Nuclear Waste Policy
‘TAct of 1982, 42 U s. .. 10139 (a)(l)A, B and 3 (hereinafter the

CFACEM)e ol

e

..1.3 The Petitioner state of xevada is a member state of: the
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| United States. On February 2, 1983, the Governor and Legislature‘

of the State. of Nevada were. notified pursuant to Section 116(a)

— e
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 of the Act, 42 ¥.S.C. 10136(a), that ,aArepositoty for the
idisposal and storage of high-level-:adidastive waste and spent
nuclear fuel may be'located in 2 teff medium at‘Yucca‘Meuntain in
soﬁthern Nevada. On becember 22, 1987,fthe;Congress*enacted<the
omnibus Budget Reconciliation Act of 1987, Pub. L. 100-203.
Title V of the Omnibus.Bﬁdget Reeoﬁeilietien Act contains
amendmentsvto the NWPA, idedtified'as'the'NucleerﬁWastewPolicy
Amendments Actiof.1987 (NWPAA)} inAthe 1987‘amendment5'to the
Act cOnéress.selected.the Yuccaixdﬁhteiﬁisite.es the only site to
be characterized for possible:develepment}es eﬁrepositofy,site.

1.4 On April. 19, 1989,,the,ectin§,qevernortof.the State of’
Nevada, Robert Miller, signed . iﬁto.iaw.two resqlutions of the.
Nevada Legislature, AJR 4 and AJR 6. Tﬁese'resolutions expressedvte
Vthe State of Nevada's adamant*opposition to the location of a
high-level nuelear-waste rep651tory'inithe;statevof;Nevadarand
'~ withheld the State's and Legislatuteis eonsenttand;refused.the-i
cession of any jurisdiction to the'Uﬁitedistates for”repositery'
- purposes. Copies of- said resclutions were transmitted to- the
President of the United States, the Vice President of. the: United
States as the presiding officer*of the Senate, the. Speaker-of.the
House of Representatives and “to each member'of the Nevada cvrin e -
cOngressional Delegation. wi,_-;;{, ' _" , ', )

1 § In addition to independent.constitutional right'and
~ power, Governor: Miller"and the Hevada Legislature are authorized
. by Section 116(b) (1), 42.U.S.C.. 10136(b) (1), of. the' ‘Act to submit:

a notice of.disappréVél;tofthe'Congress; disapproving. the Yucca:



5 - 7 S
Mountain site designation. Governor Hiiiergregards AJR 4 and AJR
6 as his notice of disapproval'under'Section;116’of tne Act.

1.6 On November 1, 1989,}the'Nevada’Attorney General, Brian
McKay, confirmed by a written opinion that “a valid and effective
‘notice of disapproval has been submitted to hoth houses of
Congress. % 7 ‘ B ‘»

7 '1 7 Congress'failed to enact}'within'QOWdays of continuous
session, a2 joint resolution overriding Nevada's notice of
disapproval as provided in Section 115(c) of the Act,’ 42 U S.C.
'10135(c), and, therefore, the designation of the. Yucca Mountain
site was disapproved as a: matter~of law.,:V

1.8 On November 29, 1989 Respondent Watkins transmitted a
“Report to Congress on Reassessment of the civilian Radioactive
Waste Hanagement Program¥, The Secretary recognized that. "on
November 1, 1989, the»State‘Attorney,General.issued'an'opinion
that the State had disapproved the site within the meaning of
Section 115 of the-Nuclear Waste Policy Act, e o o ", The -
.Secretary's Report makes clear that the Department of Energy,
under his direction, is pursuingvthe Siting.of.a-high-level,
nuclear waste repository at*Yucca'nountainlin:disregardiof.

, Nevada's=noti¢e-oﬁfdiSapprovalnandtcongressigacQuiescence;in,such

;;notice.~f:t;f?f*;isitw;wéwnszza::;“;~;;§{ v;}hfgg,ir;,, -
7149 Respondent'Watkins actions are- arbitrary, capricious,

in~excess of his statutory jurisdiction and authority, and

: Acontrary to constitutional right.fu

- -
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~ 1.10 The State of Nevada is entitied to deciaratory and
injunctive relief. | o
II. SECOND CAUSE OF ACTION

2.1 Petitioner State of Nevada incorporates herein by
reference the'allegations in ParegraphS»l.l through 1.10 of its
First Cause of Action. | "’

2.2 On November 14, 1989, Neveda's’Governor'Miller
transmitted.to Responaent'WatkinS'the State'of Nevada's notice
that the Yucca. Mountain site is dieéualitieo.from further '
consideration based upon the preseﬁce'of*certain disqualifying.
‘technical cooditions in relation;toforiteria established by the
Department of Energy in guidelineetoroﬁﬁlgated in 10 c.F.R. Part
960 pursuant to Section 112(a),;42,U;S;C; 10132(a), of the Act.

| 2.3 The State of Nevada's;opposition.to the propoeed‘
repository, evidenced by its legiEiativeEand.gubernatorial
submittal of a notice of dlsapproval, is a further dlsqualifying
factor rendering the Yucca Kountain site unsuitable for
development as a repo51tory.

2.4 As provided in Section 113(c)(3) of the Act 42 U.s.C.
10133(c)(3), Respondent Watkins is required to termlnate all site
characterization  activities at;the-YuccefMountain~srte,,teclaim

the site,randlreport'to COngrese'tﬁe;needfforlnew‘legislativee
i eotﬁority'whenAhe:determinee'the§Yucoe?Hountain‘site‘ie-»

unsuitable-for"developmeot"as'e[repository.f"“ e
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2.5 1In disregard of hisVduties,undervSection7113(c)(3) of
the Act the Secretar? reported'to Congress\cn November 29, 1989
his commitment to proceed with tae'evaluation and
characterization of the Yuccafﬁouutaiu site for the purpose of
siting a repository. | 7' : |

2.6 Respondent.Watkins:actions;are'arbitrary,,capriCious,
an abuse of discretion, in~ercess:of'his,statutory jurisdiction
and,authority,'and contrary toAconstitutional right.

2.7 The State of Neuada—isfeutitled to additional
declaratory relief, injunctivesreiief;and;mandamus.

WHEREFORE, with respectrto'?etitioner'SﬂFirst‘CauSe of
Action, Petitioner prays for relief as follows:

1. For a. declaration of the Court that Assembly Joint
Resolutions, AJR 4 and AJR 6, enacted by the Nevada Legislature
and signed. by Governor Miller'be adjudged a valid and effective
notice of disapproval andvcongress',acquiescence be adjudged a
disapproval of the. Yucca Houutain'siteffor,any further~study or-
development as a'repository..i’ B ”

With respect to the Petltioner s Second Cause of Action,
Petitioner Prays for relie£ as follows- : '

2. For"a declaration of the cOurt that the Yucca. Hountain

site is unsuitable for'development as a reposztory,

©:3.. For an Order- directing Secretary of Energy Watkins to

Vterminate:site.characterization activities at the Yucca Mountain.
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site, to reclaim the site and tqﬂiépdff ﬁorcOngresg for new
legislative authority; ” | | _

4. For the Court's dtdéfrdi£2cted to Respondent Secretary
of Energy Watkins or to-his sucCééSqfienjqihing further site
characterization activities and 6thértéctivities associated with
the siting of a'fepository atuthe Yucéa\ﬁénhtain site;

5. For costs of suit herein: aﬁd }} ' |

6. For such other and fﬁftth‘reliéf as- to the Court
appears equitable and proper. . -  ' :Vilr
DI;'I'ED:' ~ This o? étk-- 'd-ay;,offk_necember',‘ 1989..

BRIAN MCKAY"
 ATTORNEY GENERAL.

BY:‘SéyémdglgfkﬂglAﬂﬁnaﬁérv/
. Harry W./Swainston
Deputy &ftorney General
Capitol. Complex -
1802 N, Carson St., Suite 252
Carson City, NV 89710

(702) 885-5866
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