
UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-1

SEP 03 1993:

Mr. Les W. Bradshaw
Project Manager
Nye County Nuclear Waste

Repository Project Office
P. 0. Box 1767
Tonopah, Nevada 89049

Dear Mr. Bradshaw:

Following my presentation at the "Yucca Mountain Affected Units Program Review
Workshop" on August 23, 1993, covering the U.S. Nuclear Regulatory
Commission's role in the high-level waste program, you asked me how affected
units of local government could participate in the licensing hearing process.
In response to that question, I stated that the Commission's regulations in 10
CFR Part 2, "Rules of Practice for Domestic Licensing Proceedings and Issuance
of Orders," contained the steps involved in becoming a party to the hearing
process.

Enclosed you will find a copy of 10 CFR Part 2 which I committed to provide
you. Of particular interest to you would be Subpart G, Rules of General
Applicability," and Subpart J, Procedures Applicable to Proceedings for the
Issuance of Licenses for the Receipt of High-Level Radioactive Waste at a
Geologic Repository," both of which pertain to the hearing process for a DOE
application to license a high-level waste repository. The remainder of 10 CFR
Part 2 is also being provided for your information. Also included for your
information is 10 CFR Part 60, "Disposal of High-Level Radioactive Wastes in
Geologic Repositories; Licensing Procedures."

If you have any questions regarding either of these documents, you may contact
me at (301) 504-3391.

Sincerely,

Joseph J. Holonich, Director
Repository Licensing and Quality Assurance

Project Directorate
Division of High-Level Waste Management
Office of Nuclear Material Safety

and Safeguards

Enclosures:
As stated
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cc: D. Shelor, Department of Energy
R. Loux, State of Nevada
T. J. Hickey, Nevada Legislative Committee
C. Gertz, DOE/NV
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M. Baughman, Lincoln County, NV
D. Bechtel, Clark County, NV
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PART
60

DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES
IN GEOLOGIC REPOSITORIES

Subpart A-General Previsions

Sec.
60.1 Purpose and scope.
60.2 Definitions.
60.3 License required.
60.4 Communications and records.

60.5 Interpretations.
60.6 Exemptions.
60.7 License not required for certain pre-

liminary activities.
60.8 Reporting, recordkeeping, and applica-

tion requirements: OMB approval not
required.

60.9 Employment protection.
60.10 Completeness and accuracy of Infor-

mation.
60.11 Deliberate misconduct.

Subpart C-Paricipation by State
Governments end Affected Indian Tribes

60.61
60.62
60.63
60.64
60.65

Provision of information.
Site review.
Participation in license reviews.
Notice to States.
Representation.

Subpart D-Records, Reports, Test, and
inspections

60.71
60.72

60.73
60.74
60.78

Records and reports.
Construction records.
Reports of deficiencies.
Tests.
Inspections.

Subpart -Technical Criteria

Subpart 3-Licenses

PREAPPLICATION REVIEW

60.15 Site characterization.
60.16 Site characterization plan required.
60.17 Contents of site characterization

plan.
60.18 Review of site characterization activi-

ties.

LICENSE APPLICATIONS

60.21 Content of application.
60.22 FILLING and distribution of application.
60.23 Elimination of repetition.
60.24 Updating of application and environ-

mental mpact statement.

CONSTRUCTION AUTHORIZATION

60.31 Construction authorization.
60.32 Conditions of construction authoriza-

tion.
60.23 Amendment of construction authori-

ration.

LICENSE ISSUANCE AND AMENDMENT

60.41 Standards for issuance of a license.
60.42 Conditions of license.

60.43 license specification.
60.44 Changes, tests, and experiments.
60.45 Amendment of license.
60.46 Particular activities requiring lcense

amendment

PERMANENT CLOSURE

60.51 License amendment for permanent
closure.

60J2 Termination of license.

60.101 Purpose and nature of findings.
60.102 Concepts.

PERFORMANCE OBJECTIVES

60.111 Performance of the geologic reposi-
tory operations area through permanent
closure.

60.112 Overall system performance objec-
tive for the geologic repository after per-
manent closure.

60.113 Performance of particular barriers
after permanent closure.

LAND OWNERSHIP AND CONTROL.

60.121 Requirements for ownership and
control interests in land.

SITING CRITERIA

60.122 Siting criteria

DESIGN CRITERIA FOR THE GEOLOGICAL
REPOSITORY OPERATIONS AREA

60.130 Scope of design criteria for the geo-
logic respository operations area.

60.131 General design criteria for the geo-
logic repository operations area.

60.132 Additional design criteria for sur-
face facilities in the geologic repository
operations area.

60.133 Additional design criteria for the
underground facility.

60.134 Design of seal for shafts and bore-
holes.

DESIGN CRITERIA FOR THE WASTE PACKAGE
60.135 Criteria for the waste package and

Its components.

PERFORMANCE CONFIRMATION REQUIREMENTS

60.137 General requirements for perform-
ance confirmation.

Subpart F-Performance Confirmation Program

60.140 General requirements.
60.141 Confirmation of geotechnical and

design parameters.
60.142 Design testing.
60.143 Monitoring and testing waste pack-

ages.

Subpart C-Quality Assurance

60.150 Scope.
60.151 Applicability.
60.152 Implementation.

Subpart H-Training and Certification of
Personnel

60.160 General requirements.
60.161 Training and certification program.
60.162 Physical requirements.

Subpart I-Emergency Planning Criteria
(Reserved)

Subpart J -Violations

Authority Secs. S1. 53. 62. 63. 65. 81. 161.
182. 183. 68 Stat. 929.930.932.933.935.948
953.954. as amended (42 U.S.C. 2071. 2073.
2092. 2093. 2095. 2111, 2201 2232, 2233) secs
202. 206.68 Stat. 1244. 1248(42 U.S.C. 5842.
5648) secs. 10 and 14. Pub. L 95-601.92 Stat.

2951 (42 U.S.C. 2021a and 5851 sec. 102. Pub
91-190 83 Stat. 853 (42 U.S.C. 4332): secs.

114. 121. Pub. L 97-425. 96 Stat. 2213g. 2228.as amended (42 U.S.C. 10134. 10141).

60-1 November 30, 1992



60.1
PART 60 * DISPOSAL OF RADIOACTIVE WASTES....
PART 60 * DISPOSAL OF RADIOACTIVE WASTES ...



60.2 PART 60 DISPOSAL OF RADIOACTIVE WASTES ..... 60.7

April 30, 1992



60.7 PART 60 * DISPOSAL OF RADIOACTIVE WASTES .



60.11(c) 60.18(d)
PART 60 * DISPOSAL OF RADIOACTIVE WASTES ....

April 30, 1992



60.1 8(e) 60.18(1)
PART 60 DISPOSAL OF RADIOACTIVE WASTES .....

April 30, 1992



60.21 60.21(e)
PART 60 * DISPOSAL OF RADIOACTIVE WASTES .....

the location of the geologic repository

April 30, 1992



60.21(c) 60.22(d)
PART 60 * DISPOSAL OF RADIOACTIVE WASTES .....

April 30, 1992



60.22(d) PART 60 DISPOSAL OF RADIOACTIVE WASTES ... 60.33(a)

April30, 1992



60.33(b) 60.42(a)
PART 60 DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES



60.42(a) 60.51(a)
PART 60 * DISPOSAL OF RADIOACTIVE WASTES.

April 30, 1992



60.51(a)
PART 60 DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES.....



60..63(f) 60.101(a)
PART 60 * DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES.....

or affected Indian Tribe whether its
proposal has been accepted or denied.
and if all or any part of proposal is
denied, the Director shall state the
reason for the denial.

(f) Proposals submitted under this
section, and responses thereto, shall be
made available at the Public Document
Room.

§ 60.64 Notice to States.
If the Governor and legislature of a

State have jointly designated on their
behalf a single person or entity to
receive notice and information from the
Commission under this part. the
Commission will provide such notice
and information to the jointly
designated person or entity instead of
the Governor and legislature separately.

April 30, 1992



60. 101 (a) 60.111(b)
PART 60 * DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES .....

April 30 1992 80-14



60.111(b) 60.122(a)
PART 60 DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES.

April 30, 1992



60.122(a) 60.122(c)
PART 60 DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES.....

April 30 1992 60-16



60. 122(c) 60.131 (b)
PART 60 DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES .....

April 30, 1992



60.131(b) 60.135(b)
PART 60 * DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES.

April 30, 1992 60-18



UNITED STATES NUCLEAR REGULATORY COMMISSION

RULES and REGULATIONS
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY

RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS
AND ISSUANCE OF ORDERS

2-1 January 29, 1993 (reset)



PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

January 29,1993 (reset) 2-2



2.4
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - -

April 30 1992



§ 2.101(a)
2.4

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-4



2.101(a) 2.101(a-1)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30,1992



2.101(a-1) 2. l01(e)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-6



§2.101~(e) § 2.101(f)

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992



§ 2.1 01 (g) §2.101(g)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - -

April 30, 992 2-8



2.104(a)2,102(a)

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-9 April 30 1992



2.104(a) 2.104(c)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30,1992 2-10



2. 04(c) 2. 105(a)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992



2.105(a) 2.107(c)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-12



2.108(a) 2.202(a)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS....

May 2, 1992 (reset)



2.202(a)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS * *

2-14



2.204(b) PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...
2.205(i)

2-15 April 30, 1992



2.206(a) 2. 4 06

PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

April 30, 1992 246



2.407 2.502PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-17



2 .503 2.605(b)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-18



2.605(b) 2.704(a)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-19 April 30, 1992



2.704(a) PART 2. RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS... 2.709

2-20



2.710 PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ... 2.713(c)

a



2.713(c) 2.714f)PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-22



2.714(c) PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS * 2.716

2-23
April 30,1992



2.717 2.720(h)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-24



2.720(h)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ... 2.722(b)

April 30 1992



2.730(a) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS *

April 30, 1992 2-26



2.740(b)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30 1992



2.740(b) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS
2.740a(c)

April 30, 1992
2-28



2.740a(d)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ... 2.742(b)

2-29 April 30, 1992



2.742(b) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS * 2.744(c)



2.744(d) 2.750(a)PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-31 April 30, 1992



2.750(a)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2.752(a)

April 30,1992 2-32



2.752(b) 2.758(a)PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-33 April 30, 1992



2.758(b) 2.76O(b)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-34



2.760(b) 2.764(b)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992



2.764(c) 2.764(c)PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30,1992 2-36



2.764(e)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2.765

(f) Nuclearpower reactor operating
licenses-

April 30, 1992



2.770 .781(a)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - -

April 30, 1992 2-38



2.781 (a) 2.781(f)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS...

2-39 January 29,1993 (reset)



2.786 2.788(f)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30,1992 2-40



2.788(f) 2.790(a)PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-41 April 30,1992



2.790(a) 2.790(c)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS...

April 30, 1992 242



2.790(c) 2.804(b)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS . .

2-43 April 30, 1992



2.804(b) 2.902(b)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-44



2.902(c) 2.903PART 2. RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS * *

April 30, 1992



2.903 2.907(d)
PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-48



2.907(d) 2.1000
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-47 April 30, 1992



2.1001 2.1003(a)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30,1992



2.1003(a) 2.1003(h)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

249 April 30, 992



2.1004 2.1007(d)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-50



2.1007(d) 2.1011(b)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992



2.1011(b) 2.1012(b)PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-52



2.1012(b) 2.1014(a)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS....

2-63 April 30, 1992



2. 1015(c)2.1014(a)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-54



2.1015(e)
2.1016(e)

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...



2.1018(f)2.1017 PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

§ 2.1017 Computation of time.
In computing any period of time, the

day of the act, event, or default after
which the designated period of time
begins to run is not included. The last
day of the period so computed is
included unless it is a Saturday. Sunday,
or legal holiday at the place where the
action or event is to occur, in which
event the period runs until the end of the
next day which is neither a Saturday,
Sunday, nor holiday. Whenever a party,
potential party, or interested
governmental participant, has the right
or is required to do some act within a
prescribed period after the service of a
notice or other document upon it, one
day shall be added to the prescribed
period. If the Licensing Support System
is unavailable for more than four access
hours of any day that would be counted
in the computation of time, that day will
not be counted in the computation of
time.
2.1018 Discovery.

(a)(l) Parties, potential parties, and
interested governmental participants in
the high-level waste licensing
proceeding may obtain discovery by one
or more of the following methods:
Access to the documentary material in
the Licensing Support System submitted
pursuant to 2.1003 of this subpart;
entry upon land for inspection, access to
raw data, or other purposes pursuant to

2.1020 of this subpart; access to, or the
production of, copies of documentary
material for which bibliographic headers
only have been submitted pursuant to

2.1003 (c and (d) of this subpart;
depositions upon oral examination
pursuant to 2.1019 of this subpart;
requests for admission pursuant to

2.742 of this subpart; informal requests
for information not available in the
Licensing Support System, such as the
names of witnesses and the subjects
they plan to address; and interrogatories
and depositions upon written questions,
as provided in paragraph (a)2) of this
section.

(2) Interrogatories and depositions
upon written questions may be
authorized by order of the discovery
master appointed under paragraph (g) of
this section, or if no discovery master
has been appointed, by order of the
Presiding Officer , in the event
that the parties are unable, after
informal good faith efforts, to resolve a
dispute in a timely fashion concerning
the production of information.

(b)(1) Parties, potential parties, and
interested governmental participants,
pursuant to the methods set forth in
paragraph (a) of this section, may obtain
discovery regarding any matter, not
privileged, which is relevant to the
licensing of the likely candidate site for
a geologic repository, whether it relates
to the claim or defense of the person
seeking discovery or to the claim or

defense of any other person. Except for

April 30,1992 2-56



2.1018(f) 2.1019(i)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-57 April 30,1992



2.1019(i)
2.1023(a)

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-58



2.1023(a) 2.1026(b)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-59 January 29,1993 (reset)



2.11032.1026(b)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

(2) Extensions beyond 15 days must

April 30, 1992
2-60



*2.1 103 2.111 5(c)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-61 January 29,1993 (reset)



2.1205(f)2.1115(c)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS .

2-62



2.1209(f)
2:1205(g)

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-63 April 30 1992



2.1209(g) 2.1233(a)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-64



2.1251(d)2.1233(a) PART 2 e RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

or tmes and in the sequence the
presiding officer establishes by
appropriate order. The presiding officer

2-65 April 30, 1992



2.12632.1251(d) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

January 29, 1993 (reset) 2-66



April 30, 1992



App. A(I) App. A(II)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-68



App. A(III)
App. A(V)

PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

III. INTERVENTION AND LIMITED
APPEARANCES

2-69 April 30, 1992



App. A(V) App. A(V)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992 2-70



Api.A(V) Appv.A(V)
PART 2* RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-71 April 30 1992



App. A(VI) App.A(VIII)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-72ApriL30, 1992



App. A(VIII) PART 2. RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS... App. A(VII)

2-73 January 29, 1993 (reset)



App.A (N) App. A(X)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

January 29, 1993 (reset) 2-74



App: A(X) App. B
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992



App.B
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS *..

App.B(II)

April 30, 1992



App. B (II) App. BII
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 19922-77



App. B (II) App. B(II)

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS.

April 30,1992 2-78



App. B(11) App. B(II)
PART 2 * RULES OF PRACTICE FOR DOMESTIC UCENSING PROCEEDINGS ...

2-79 April 30 1992



App. B(II) App. B(III)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30,1992 2-80



App. B(111) App. B(IV)

PART 2 e RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-81 April 30,1992



App. B(IV) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...
App. C'

March 31,1993 2-82



App C App.C (II)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-83 April 30, 1992



App.C(II) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS App.C(III)

April 30, 1992 2-84



App C(III) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS...
App. C(IV)

April 30, 1992



App.C (IV) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS
App. C(VI)

April 30,1992 2-80



App. C(VI)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSIN

2-87 April 30, 992



App.C(VI) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ..

April 30 1992 2-88



App.C(VI) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ... App. C(VI)

April 30,1992



App.C(VI) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...
App. C(VI)

April 30, 1992 2-90



App.C(VI) App. C(VII)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

April 30, 1992



App. C(VII) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS App C

April 30 1992 2-92



App.C(VII) App C(VII)
PART 2 RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

2-93 March 31, 1993



App.C(VIII)
PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

March 31,1993 2-94



App.C(VII) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...
App. C(VIII)



App.C(VIII) PART 2 * RULES OF PRACTICE FOR DOMESTIC UCENSING PROCEEDINGS ....
App.C(IX)

March 31, 1993 (reset) 2-96



App. C(X) PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ... App. CSupp. I

2-97 March 31,1993 (reset)



App. C Supp I App. C Supp. II

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

pressure safety injection pump
inoperable for a period in excess of that

- 2-98



App. C Supp. II App. C Supp. III

PART 2 * RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

2-99 March 31,1993 (reset)



App. C Supp IV App. C Supp IV
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10 CFR Part 2

RIN 3150-AD53

Revisions to Procedures To Issue
Orders

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule.

SUMMARY. The Nuclear Regulatory
Commission (NRC) proposes to revise
the Commission's procedures for issuing
orders to include persons not licensed
by the Commission but who are
otherwise subject to the Commission's
jurisdiction. The proposed revisions
would more accurately reflect the
Commission's existing statutory
authority to issue orders than is
presently the case. The proposed
revision also would identify the types of
Commission orders to which hearing
rights attach.
DATES: The comment period expires on
June 18 1990. Comments received after
this date will be considered if it is
practical to do so, but assurance of
consideration cannot be given except as
to comments received on or before this
date.

ADDRESSES: Send written comments to
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington. DC 20555, Attention:
Docketing and Service Branch.
Comments may also be delivered to the
Office of the Secretary, U.S. Nuclear
Regulatory Commission, One White
Flint North, 11555 Rockville Pike,
Rockville, Maryland, between 7:30 a.m.
and 4:15 p.m. weekdays. Copies of any
comments received may be examined
and copied for a fee at the NRC Public
Document Room, 2120 L Street NW,
(Lower Level), Washington, DC between
the hours of 7:45 a.m. and 4:15 p.m.
weekdays.
FOR FURTHER INFORMATION CONTACT:
Mary E. Wagner, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: 301 492-1683.

SUPPLEMENTARY INFORMATION:

Background

The procedures to be followed by the
Commission to initiate formal
enforcement action are found in the
Commission's Rules of Practice set forth
in 10 CFR part 2, subpart B. These
actions include notices of violation,
described in 2.201, show cause orders,
described in 2.202, orders to modify
licenses, described in § 2.204, and civil
penalties, described in 2.205.

Until 1983, with the exception of the
civil penalty procedures in 2.205, the
language in these procedures referred
solely to licensees. At that time, it was
recognized that the Commission's
regulations did not provide a procedural
mechanism to issue a formal notice of
violation to an unlicensed person
(corporate or individual) who had
violated Commission requirements. For
example, by referring only to licensees,
the procedures in 2.201 did not address
issuing a notice of violation to a person
who possessed radioactive material
without a license in violation of
Commission requirements or an
unlicensed person who violated
provisions of 10 CFR part 21, which
implements section 208 of the Energy
Reorganization Action of 1974.
Consequently, the Commission amended
its regulations to permit the issuance of
notices of violation to unlicensed
persons who violated Commission
requirements. Changes were published
in the Federal Register on September 28,
1983 (48 FR 44170) to amend 2.200
(Scope of subpart) and 2.201 (Notice of
violation) to add the phrase "or other
person subject to the jurisdiction of the
Commission."

As stated above, the provisions for
issuing show cause orders only address
licensees. In practice, the Commission
has fashioned orders to non-licensees
where necessary to compel a person to
cease unauthorized activities that would
require a license or to compel actions by
a former licensee with respect to its
activities previously under license. See
e.g., Michael F. Dimun, 54 FR 12704
(March 28 1989); Pacific Armatechnica
Corp., 48 FR 38358 (Aug. 23,1983). The
Commission's statutory authority to
issue orders, which is found in Section
181 of the Atomic Energy Act of 1954, as
amended. 42 U.S.C. 2201, is not limited
solely to licensees. In fact, the
Commission's Atomic Energy Act
authority to issue orders is extremely
broad. extending to any person (defined
in section 11s to include, e.g., any
individual, corporation, Federal, state
and local agency) who engages in
conduct within the Commission's
subject matter jurisdiction. The few

court cases which deal with the scope of
the general authority Congress has
granted the Commission usually do so in
a general discussion or in passing and
conclude that section 181 confers
uniquely broad and flexible authority on
the Commission. See Power Reactor
Dev. Co. v. International Union of Elec.
Radio and Mach. Workers. AFL-CIO,
387 U.S. 398 (1961); Connecticut Light
and Power Co. v. Nuclear Regulatory
Comm'n, 673 F.2d 525, 527, n. 3 (D.C. Cir.
1982); New Hampshire v. Atomic Energy
Comm'n, 408 F.2d 170, 173-74 (1st Cir.
1969); Siegel v. Atomic Energy Comm'n.
400 F.2d 779, 783 (D.C. Cir. 1988); but cf.
Reynolds v. United States, 288 F.2d 433
(9th Cir. 1960) (interpreting section 161i
in detail and holding, inthe context of
the AEC's bomb testing activities, that
section 181i(3) authorized the AEC to
take action to govern the activities of
private licensees and not the activities
of the Commission itself; the court's use
of the word "licensee" is dictum with
regard to the term in the context of this
notice).

Cases analyzing the Federal
Communications Commission's (FCC)
enabling statute. which in many ways,
is analogous to the 1954 Act, also
support the principle that the
Commission's authority is broad in
scope. The Federal Communications Act
of 1934 (the 1934 Act) broadly authorizes
the FCC to "make such rules and
regulations. and issue such orders, not
inconsistent with [the 1934 Act]. as may
be necessary in the execution of its
functions", 47 U.S.C. 154i (1982). This
provision is similar to section 181i(3) of
the Atomic Energy Act of 1954, which
authorizes the Commission to "prescribe
such rules, regulations, and orders as it
may deem necessary to govern any
activity authorized pursuant to the
lAtomic Energy Act of 1954) * * * in
order to protect health and to minimize
danger to life or property * *" 42
U.S.C. 2201(1)(3) (1982). A number of
cases have analyzed section 154i in
detail and determined that the FCC's
ordering authority is necessarily broad.
See Federal Communications Comm'n v.
National Citizens Committee for
Broadcasting, 438 U.S. 775 at 793 (1978);
United States V. Storer Broadcasting
Co., 351 U.S. 192 at 203 (1955); National
Broadcasting Co. v. United States. 319
U.S. 190 at 198 (1943); Lincoln Telephone
and Telegraph Co. v. Federal
Communications Comm'n. 659 F.2d 1092
(D.C. Cir. 1981); American Telephone
and Telegraph v. Federal
Communications Comm'n 487 F.2d 865
(2d Cir. 1973); GTE Service Corp. v.
Federal Communications Comm'n, 474
F.2d 724 (2d Cir. 1973); and Western
Union Telegraph Co. v. United States.

April 30,1992 2-PR-10



PART 2 PROPOSED RULE MAKING

267 F.2d 715, 722 (2nd Cir. 1959). It has
been held that the FCC has authority to
Issue orders under section 1541 to
persons whether licensed or not. United
States v. Southwestern Cable, 392 U.S.
157, 180-81 (1968).

Section 1611 provides broad authority
to issue orders as the Commission
deems necessary to govern any activity
authorized pursuant to the Atomic
Energy Act In order to protect the public
health and safety. Section 161b similarly
authorizes the Commission to issue
orders to establish standards and
instructions to govern the possession
and use of special nuclear material,
source material, and byproduct material,
As relevant here. section 161o
authorizes the Commission to order
reports as may be necessary to
effectuate the purposes of the Act.

Given this broad statutory authority, it
is appropriate to amend 10 CFR 2.202 to
have the procedural mechanism in place
to issue orders, as necessary, to
unlicensed persons when such persons
have demonstrated that future control
over their activities subject to the NRC's
jurisdiction is deemed to be necessary
or desirable to protect public health and
safety or to minimize danger to life or
property or to protect the common
defense and security. This amendment
would revise 2.202 to establish that
mechanism both as to a licensee, as the
current 2.202 provides, and to any
person subject to the jurisdiction of the
Commission. Such a person includes,
but is not limited to, a person who held
a license or who was otherwise engaged
in licensed activities at the time of the
conduct in question, but who no longer
holds a license or is so engaged.

In addition, the procedural mechanism
for issuing orders to show cause,
renamed demands to show cause by this
rulemaking, to licensees and other
persons would be set forth in a separate
section in order to make it clear that the
right to a hearing does not attach at the
time of issuance of a mere demand for
information; i.e.. a demand that a person
or licensee "show cause" why It should
not be compelled to take or refrain from
certain action. Orders, including orders
to show cause, currently are issued
under section 161 of the Atomic Energy
Act of 1954, as amended, which are
implemented by 2.202 (order to show
cause), and 2.204 (order for modification
of license). In addition, civil penalty
orders are issued under section 234,
implemented by 2.205 (civil penalties).
NRC practice commonly has been to
issue a single order, an order to show
cause, which requires that certain
information be provided to demonstrate
why either a proposed or immediately

effective action modifying, suspending,
or revoking a license should not be
taken. The order affords a hearing with
regard to these actions. While section
189 of the Atomic Energy Act provides
for the granting of a hearing in
connection with proceedings to modify,
suspend, or revoke a license, neither the
Act nor the Administrative Procedure
Act would require a hearing In
connection with an order to show cause
which requires only the submission of
Information, but does not by its terms
modify, suspend or revoke a license.

The Act does not explicitly set out the
form or requirements for an order to
show cause. The Act does, however,
authorize the Commission to collect
Information pursuant to sections 161c
and o and the Commission may issue
show cause orders to implement this
authority. Section 182 of the Act
authorizes the Commission to request
information from licensees and the
Commission has implemented this
authority by promulgating regulations
such as 10 CFR 50.54(f). Licensees
subject to Commission requests under 10
CFR 50.54(f) or its equivalent in other
parts of the NRC's regulations have no
hearing rights under the Act regarding
these information requests.

Accordingly, to clarify that hearing
rights do not attach to mere "show
cause" demands for information, the
Commission proposes to separate its
current provisions on orders to show
cause from the Commission's general
ordering authority contained in § 2.202.
To avoid any confusion with orders
under revised § 2.202, such actions will
be called "demands to show cause" and
provisions concerning demands to show
cause are set forth In a new § 2.204.
Under the proposed rule, a demand to
show cause will be issued only to
require the submission of information. If
a demand to show cause is issued as
part of an order requiring action
pursuant to § 2.202, hearing rights will
be offered but only with respect to the
provisions of the order requiring action.
This revision to the regulations
governing orders changes the rule in
Dairyland Power Cooperative. LBP-80-
26,12 NRC 367, 370-72 (1980) and
Consumers Power Company, CLI-73-38,
6 AEC 1082 (1973), by setting the point at
which a "proceeding" begins for
purposes of triggering the adjudicatory
rights under section 189 of the Atomic
Energy Act-to the point of issuance of an
order compelling a licensee or other
person to take or refrain from certain
actions rather than the point where the
agency merely demands information to
show why no action should be taken.
The change In practice is consistent with

the Commission's power to define the
scope of Its proceedings. See Bellotti v.
NRC, 725 F.2d 1380 (D.C. Cir. 1983).

In order to avoid unnecessary
duplication in the regulations. it is
proposed that the current § 2.204.
"Order for modification of license." be
deleted from part 2. since procedures for
modification of a license are included In
proposed 2.202. Proposed 2.202(f)
provides that if the action ordered by
the Commission constitutes a backfit of
a part 50 licensee the procedures
described in 10 CFR 50.109 must be
followed. This provision currently
appears in the last sentence of 2.204.

Section 2.202 is also revised to
provide that if the licensee or other
person to whom an order is issued
consents to its issuance, or the order
confirms actions agreed to by the
licensee or such other person, such
consent or agreement constitutes a
waiver by the licensee or such other
person of a right to a hearing and any
associated rights. Such orders will be
immediately effective. This is not a
departure from current Commission
practice, but merely conforms the
Commission's regulations to such
practice. Section 2.202(d) also provides
that the licensee's or other person's
agreement to n order must be in
writing. The addition of this provision is
intended to minimize the possibility of
issuance of a confirmatory order (i.e., an
order intended to confirm and bind a
licensee to its commitments to certain
actions) which does not accurately
reflect the agreement reached by the
parties. Whether or not the licensee or
other person consents to any order, a
person adversely affected by an order
issued under § 2.202 to modify, suspend
or revoke a license will be offered an
opportunity for a hearing pursuant to
section 189 of the Atomic Energy Act
consistent with current practice and the
authority of the Commission to define
the scope of the proceeding on an
enforcement order. See Bellotti v. NRC,
725 F.2d 1380 (D.C. Cir. 1983). The
Commission will continue to publish
orders in the Federal Register in
accordance with current practice.

The existing 2.202 vests authority to
issue orders in the Executive Director
for Operations (EDO). and various staff
office directors. Currently, the rule limits
the EDO's authority o issue orders to
emergency situations. Existing 2.204
vests authority to issue orders in the
Commission, though this authority has
been delegated to staff officers. The
revised rules consistently vest such
authority in the Commission, leaving it
to the Commission's internal delegation
authority to delegate such authority to
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others. This change will avoid the need
to amend the regulations each time the
title of one of the currently enumerated
officials is changed, and it will also
remove the unnecessary limitation on
the EDO's authority.

The Commission is retaining, in new
2.202(e) a provision that, upon a

finding that the public health, safety or
interest so requires or that the violation
is willful, the proposed action may be
made immediately effective, pending
further proceedings on the order. A
similar provision appears in current

2.202(f) and 2.204. Relief from the
requirements of an immediately
effective order, on the other hand, may
be sought under the relaxation
provisions contained in that order, or by
motion to the Atomic Safety and
Licensing Board or the Presiding Officer
if a hearing has been requested.

The proposed rule also continues in
2.202(f), the backfitting requirements

of 50.109, including the provision
therein that when immediately effective
action is required, the documented
evaluation may follow, rather than
precede, the regulatory action.

Finally, consistent with the changes to
2.202 and 2.204. 2.1 is amended to

specify that the scope of part 2 includes
the issuance of orders and demands to
show cause to unlicensed persons, and

2.700 is amended to specify that
subpart G (Rules of General
Applicability) applies to all
adjudications initiated by an order.

The proposed amendments are
procedural in nature. They do not
establish the substantive standards or
conditions under which the NRC would
issue an order to a licensed or an
unlicensed person. The Commission is
proposing, in a separate rulemaking
published simultaneously with this
rulemaking, a substantive addition to its
regulations in order to put unlicensed
persons on notice that they may be held
accountable for willful misconduct
which undermines, or calls into
question, adequate protection of the
public health and safety. Once the
proposed rules are in effect, consistent
with the Commission's statutory
authority, there will be procedural rules
governing the issuance of an order or
demand to show cause not only to a
licensee, as currently provided, but also
to an unlicensed person who willfully
causes a licensee to be in violation of
Commission requirements or whose
willful misconduct undermines, or calls
into question, the adequate protection of
the public health and safety in
connection with activities regulated by
the NRC under the Atomic Energy Act of
1954, as amended.

An example of a situation in which it
might be appropriate to issue an order to
an unlicensed person is where an
employee of a corporate licensee might
willfully cause that licensee to be in
violation of Commission requirements
such that the Commission does not have
reasonable assurance that requirements
to protect the public health and safety
will be followed if that person continues
to engage in activities licensed by the
Commission. Depending on the
circumstances in such cases, it might be
appropriate to Issue an order to such a
person to either prohibit the person from
being involved in activities licensed by
the Commission or require the person to
provide prior notice to the Commission
before engaging in licensed activities.
These types of conditions have been
used by the Commission in settlement of
litigation in accordance with 10 CFR
2.203. See Edward Hines.-Jr. Medical
Center. 27 NRC 477, ALj-88-2 (October
7,1988), and Finlay Testing
Laboratories, Inc., LBP-88-17, 27 NRC
580 1988).

This rulemaking establishes the
procedures to be used in issuing orders
to licensed and unlicensed persons. The
procedures establish the mechanism to
provide notice of the issuance of an
order and to resolve, through
adjudication, whether a particular order
is appropriate under the circumstances.
Environmental Impact. Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(1). Therefore neither an
environmental impact statement nor an
environmental assessment has been
prepared for this proposed rule.
Paperwork Reduction Act Statement

This proposed rule contains no
information collection requirements and
therefore is not subject to the
requirements of the Paperwork
Reduction Act of 1980 (44 U.SC. 3501 et
seq.).
Regulatory Analysis

The existing regulations in 10 CFR
2.202 authorize the NRC, through its
designated officials, to institute a
proceeding to modify, suspend, or
revoke a license by service of an order
to show cause on a licensee. The
regulations, as currently written, do not
provide procedures for the NRC to take
direct action against unlicensed persons
whose willful misconduct causes a
licensee to violate Commission
requirements or places in question
reasonable assurance of adequate
protection of the public health and

safety, although such action is
authorized by the Atomic Energy Act of
1954, as amended. The amendments will
make the Commission's Rules of
Practice more consistent with the
Commission's existing statutory
authority and provide the appropriate
procedural framework to take action, in
appropriate cases, in order to protect the
public health and safety. The
amendments also will make clear that
hearing rights do not attach to demands
to show cause, consistent with section
189 of the Atomic Energy Act of 1954, as
amended, and the Administrative
Procedure Act.

The proposed rule constitutes the
preferred course of action and the cost
involved in its promulgation and
application is necessary and
appropriate. The foregoing discussion
constitutes the regulatory analysis for
this proposed rule,

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule, if
adopted. will not have a significant
economic impact on a substantial
number of small entities. The proposed
rule establishes the procedural
mechanism to issue orders and demands
to show cause to unlicensed persons in
addition to licensed persons, who were
previously covered. The proposed rule,
by itself, does not impose any
obligations on entities including any
regulated entities that may fall within
the definition of "small entities" as set
forth in section 601(3) of the Regulatory
Flexibility Act, or within the definition
of "small business" as found in section 3
of the Small Bustness Act, 15 U.S.C. 832,
or within the Small Business Size
Standards found in 13 CFR part 121.
Such obligations would not be created
until an order is issued, at which time
the person subject to the order would
have a right to a hearing in accordance
with the regulations.

Backfit Analysis

This proposed rule does not involve
any new provisions which would impose
backfits as defined in 10 CFR
50.109(a)(1). Accordingly no backfit
analysis pursuant to 10 CFR 50.109(c) is
required for this proposed rule.

List of Subjects in 10 CFR Part 2

Administative practice and procedure
Antitrust. Byproduct material, Classified
information, Environmental protection,
Nuclear materials, Nuclear power plants
and reactors, Penalty, Sex
discrimination, Source material, Special
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the licensee or other person subject to
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economically and technically justified.
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preceding the symposium. The
proceedings of the symposium were
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includes those requirements and
commitments as modified or
supplemented by additional
requirements imposed by the
Commission and by commitments made
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degradation of components due to a
number of different environmental

April 30 1992 2-PR-24



PART 2 PROPOSED RULE MAKING

The renewal applicant is required to
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requirements for submission of the
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Counsel will be recognized to be binding
upon the Commission.
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ensure the capability of the structures
and components to perform their safety
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55 FR 42947
Published 10/24/90
Comment period expires 12/10/90

10 CFR Part 2

RIN 3150-AD73

Options and Procedures for Direct
Commission Review of Licensing
Board Decisions

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend Its regulations to provide rules of
procedure for direct Commission review
of the initial decisions of presiding
officers In all formal and Informal
adjudicatory proceedings. These
regulatory changes are necessitated by
the Commission's decision to abolish the
Atomic Safety and Licensing Appeal
Panel ASLAP or Appeal Panel) which
now provides an Intermediate level of
review of Initial decisions of presiding
officers in Commission adjudications.
The Commissioners of the Nuclear
Regulatory Commission will now
themselves review initial decisions. The
two broad alternatives for a new agency
appellate review system are mandatory
review. in which the Commission will
review Initial decisions on the merits on
the uppeal of a party (as appeal boards
presently do) or discretionary review, in
which the Commission will consider
petitions for review and, in its
discretion take or reject review (as the
Commission presently does with respect
to appeal board decisions). The
Commission seeks public comments on
(1) the advantages and disadvantages of
these two types of review systems, and
(2) necessary or desirable procedural
changes incident to either system. e.g.. if
a discretionary system is chosen, what
should be the standard for the
Commission taking discretionary
review.
DATES: The comment period expires
December 10. 1990. Comments received
after this date will be considered if it Is
practical to do so. but assurance of
consideration is given only for
comments filed on or before that date.
ADRESSS Submit written comments
to: Secretary, U.S. Nuclear Regulatory
Commission. Washington, DC 20555.
ATTN: Docketing and Service Branch.
Hand deliver comments to: Office of the
Secretary. Docketing and Service
Branch, U.S. Nuclear Regulatory
Commission. One White Flint North,
11555 Rockville Pike, Rockville, MD
20852. Copies of comments received may
be examined at the NRC Public

Document Room, 2120 L Street NW.
(Lower Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT: E.
Neil Jensen, Office of the General
Counsel. U.S. Nuclear Regulatory
Commission Washington DC 20555.
Telephone: 301-492-1834.
SUPPLEMENTARY INFORMATION Section

189a of the Atomic Energy Act of 1954
(42 U.S.C. 2239(a)) provides a right to a
hearing to any person whose interest
may be affected

In any proceeding under this Act. for the
granting, suspending, revoking, or amending
of any license or construction permit, or
application to transfer control and in any
proceeding for the issuance or modification of

rules and regulations dealing with the
activities of licensees, and in any proceeding
for the payment of compensation. an award
or royalties under sections 153,157,188c or
188 of the Act).

The Commission now implements this
statutory requirement through a three-
stage process: (I)The presiding officer
(usually a licensing board or an
administrative law judge) issues an
initial decision (2) a party may appeal
the initial decision to an appeal board
constituted from the ASLAP for a review
on the merits; and (3) the appeal board's
decision is then subject to discretionary
review by the Commission, either on its
own Initiative sua sponte) or by petition
of a party.

Since the Commission was
established in 1975, the bulk of its
adjudicatory functions were associated
with contested nuclear power reactor
construction permit and operating
license proceedings. Now, after 15 years
of sometimes long and complex
administrative litigation, only one such
proceeding remains. That proceeding,
considering the Seabrook operating
license, is now in the appellate stage
and is likely to be completed in the next
fiscal year.

When the Appeal Board was
established by the Atomic Energy
Commission in 1969, an Intermediate
level of review was thought necessary in
order to focus the Commissioner's time
on Important policy matters rather than
on routine appeals in the numerous
cases then pending. When the
Commission was established in 1973, the
Appeal Panel was continued for the
same reason. In the years since 1989 the
Appeal Panel has developed a
consistent. well-reasoned, and well-
articulated body of case law which
assured both safety and the due process
rights of parties to nuclear licensing

1 Foe simplicity, these initial decisions will be
referred to as licensing board decisions; however.
all Initial adjudicatory decisions are covered by this

notice of proposed rulemaking.

proceedings. The members of the
ASLAP must be commended for their
sustained, outstanding performance.
However; the impending completion of
the last major operating license
proceeding. as well as the shift in the
fundamental character of agency
litigation away from licensing
proceedings on power plants, present
the Commission with an oppo: tunity to
restructure the NRC's appellate process
and to address some of the criticisms
that have been directed to the
Commission's isolation from that
process over the years by, for example,
the Kemeny Commission and the
Rogovin Special Inquiry Group. Direct
Commission review of licensing board
decisions will enable the Commission to
increase its direct involvement in
agency adjudications. provide earlier
regulatory and policy guidance in
litigation, and remove some of the
overly-Judicialized layers of formal
appellate procedures that have evloved
over the years. Thus the Commission is
now faced with the need to devise a
procedural mechanism whereby the
Commission itself will provide some
type of appellate review of licensing
board decisions in lieu of that now
provided by appeal boards. By its
decision to abolish the Appeal panel,
the Commission does not intend to
abrogate the existing body of appeal
board case law and begin writing on a
clean slate. To the extend consistent
with the procedural rule changes
contemplated by this notice, and any
other rule change that may be made In
the future, existing appeal board
precedent may still be cited and relied
upon and will be modified only on a
case-by-case basis as issues arise, as
any body of case law is modified over
time.

L Options and Procedures for Direct
Commission Review of Licensing Board
Decisions

In sums, there are two broad options
for direct Commission review of initial
decisions: discretionary review and
mandatory review. Each option can be
Implemented with a variety of
procedures. When using either option
under consideration the Commission
will need to examine each decision to
determine if review at the Commission's
own Initiative (sua sponte) is warranted.
The Commission will also be required to
decide the merits of certain types of
adjudicatory decisions, such as
questions certified to the Commission
and stay motions. The Commission is
not at this time proposing any changes
to its standards for, interlocutory review
or slay motions.
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A. Discretionary Commission Review of
Licensing Board Decisions

An appellate system in which the
Commission would allow only
discretionary review of licensing board
decisions, either upon petition of a party
or sua sponte, is consistent with both
the Atomic Energy Act and the
Administrative Procedure Act. The
advantage of a discretionary review
system is that it would enable the
Commission to focus its attention only
on those cases that meet its standard for
granting review.

A disadvantage to a discretionary
review system is the possibility that the
licensing board's decision might be
appealed to a court without any petition
for review having been submitted to the
agency (which would alert the agency to
potential problems with the decision)
and in advance of the Commission
deciding whether to take review to
correct possible problems with the
decision. This would occur if 1) the
Commission permits the licensing or
other action authorized-by the licensing
board's decision to take place at the
time the decision issues and (2) the
court does not require the petitioner to
file a discretionary petition for review
with the agency before coming to court.

The Commission can prevent
premature judicial review from
occurring by continuing its immediate
effectiveness regulation so that the more
significant licensing board decisions will
not become effective Immediately. In
addition, NRCs rules of practice could
be amended to make explicit that the
filing of a petition for review with the
Commission is a remedy available
before the decision becomes final. The
Commission will thereby be creating
potential procedural remedy for a
disappointed party which the party will
need to exhaust before going to court.

If the Commission adopts a
discretionary review system, it will need
to establish standards for taking review.
At the time the Atomic Safety and
Licensing Board was established in 2
to preside over contested adjudications
the Commission provided for
discretionary petitions for review which
were evaluated according to the
following standard:

The petition for review may be granted in
the discretion of the Commission, giving due
weight to the existence of a substantial

Under agency practice, finality and
effectivenes are not the Same certain licensing

board decisions those comprised within NRC's
immediate effectiveness rule (10 CFR 2.764)) can be
effective, so the license may be issued. even though
the decision is still under Commission review and is
therefore not final.

question with respect to such considerations
as the following

(1) A finding of material fact is clearly
erroneous:

(2) A necessary legal conclusion is without
governing precedent or is a departure from or
contrary to established law;

(3) A substantial and important question of
law. policy or discretion has been raised;

(4) The conduct of the proceeding involved
a prejudicial procedural error or

(5) Any other consideration which the
Commission may deem to be in the public
interest.
10 CFR 2,762(d) (1962). The
Commission's present regulation
governing acceptance of petitions for
review of appeal board decisions. 10
CFR 2.786(b)(4). is somewhat more
restrictive:

(i) A petition for review of matters of law
or policy will not ordinarily be granted unless
it appears the case involves an important
matter that could significantly affect the
environment. the public health and safety, or
the common defense and security, constitutes
an important antitrust question, involves an
important procedural issue,or otherwise
raises important questions of public policy.

This regulation further provides that a
petition for review of matters of fact will
not be granted absent contrary decisions
by the licensing board and the appeal
board. However, the Commission has
retained supervisory authority to review
decisions regardless whether the review
standards are met. The advantage of the
less restrictive standard is that It gives
the Commission greater discretion to
review licensing board decisions
consistent with its inherent supervisory
authority.
B. Mandatory Commission Review of

Licensing Board Decisions
If the Commission decides to grant an

appeal as-of-right to parties before the
licensing board, it will be necessary to
review on the merits whatever "errors of
fact or law" a party may choose to
appeal. See 10 CFR 2.762(d)(1). A
possible advantage of providing '
mandatory review system is that it
requires a high degree of Commission
involvement because all matters
properly appealed would have to be
decided by the Commission itself
However. in many routine cases this
degree of Involvement would be
unnecessary. The Commission could
retain Its present system of allowing
licensing to So forward pending a final
agency decision If the immediate
effectiveness criteria were met and no
stay was warranted.
Proposal

The Commission proposes that a
discretionary review system be adopted.
It will be administrativelymore efficient

in that Commission review would be
reserved for only those cases found by
the Commission to have a particular
problem. Acceptable licensing board
decisions would not require further
merits review, thus expeditiously ending
the adjudicatory proceeding. However.
comments are Invited on this choice.

The Commission further proposes a
review standard like that which applied
when the Atomic Safety and Licensing
Board was established in 1962. With this
revised standard, the review system the
Commission has in mind will operate
procedurally like the current certiorari
Commission review system (10 CFR
2.78) There will be a short petition for
review which will need to be filed
within a fixed period (perhaps 20 days).
If the petition is granted, a schedule will
be set for full briefing and the sequence
and length of briefs will be established.
Decisions on the need for oral argument
will be made on a case-by-case basis.
Following briefing and any oral
argument. a final merits decision will be
Issued. If the petition for review is
denied, and there is no sua sponte
review, the Licensing Board's decision
will become final. Comments are invited
on the review standard and review
procedures described In this proposed
approach.

To assist the Commission In
performing Its appellate adjudicatory
functions. which primarily involves
reviewing the licensing board decision
and the sometimes voluminous record
on which the decision is based and
drafting decisions, the Commission will
need to use an existing organization or
establish a separate opinion writing
office. While this is primarily a matter of
internal Commission organization.
comments are invited on the choice.
3. Transition Plan

Whatever review option Is adopted.
parties will need to know how cases
pending while the final rule is under
consideration will be handled. The
Commission s transition plan for these
cases is as follows.

All appeals and other appellate and
related matters (including appeals from
initial decisions. interlocutory appeals
and motions, certified questions.
referrals and petitions for directed
certification) pending before an appeal
board on the date of publication of this
notice will be decided by the appeal
board under current regulations. All
appeals and other appellate and related
matters filed in the period beginning one
day after publication of this notice and
ending on the effective date of the final
rule shall be filed with the Commission
with the Commission assuming the
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