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SUGGESTION REGARDING ORAL ARGUMENT FORMAT AND SCHEDULE

Petitioners State of Nevada, Clark County, Nevada, and the City of Las Vegas, Nevada
(collectively, “Petitioners™) respectfully submit this suggestion regarding the schedule and for-
mat for the oral arguments in the four groups of pending cases pertaining to the federal govern-
}ment’s Yucca Mountain project (“Yucca”) that are to be heard in tandem on October 3, 2003.
Petitioners understand and appreciate that the Court is the best judge of the most effective way to
structure and allocate time for oral argument. Given the unique circumstances of these oral ar-
guments, however, Petitioners respectfully submit that the parties may be able to offer guidance
that will assist the Court in formulating an argument format and schedule that will maximize the |
benefit argument provides the Court in its consideration of the complex and interrelated issues in
these cases. To that end, the parties have held discussions to determine whether they could agree
on a joint proposal to the Court. While the parties were not able to do so, they have agreed to
submit simultaneously their separate proposals to the Court.

For purposes of this suggestion, Petitioners will refer to the four sets of cases before the

Court as the “Recommendations Case,” the “EPA Case,” the “NRC Case,"” and the “Constitu-

tional Case,” respectively. For the reasons discussed below, Petitioners believe oral argument



would be of the most benefit if the Recommendations Case were argued first, followed by the
EPA Case, the NRC Case, and finally the Constitutional Case. Petitioners further believe oral
argument with respect to the Recommendations Case — itself a series of consolidated cases with
myriad jurisdictional challenges — would be of most assistance to the Court if that case were bi-
furcated so different counsel cank argue those issues pertaining to jurisdiction and those related to
the ments. Petitioners respectfully request that the Court allocate 60 minutes for argument of the
consolidated Recommendations Case, 60 minutes for the EPA Case, and 40 minutes apiece for
the NRC Case and the Constitutional Case.
BACKGROUND

The Recommendations Case is a series of consolidated cases in which Petitioners seek
review of (a) final regulations issued by the Department of Energy (“DOE") that establish guide-
lines governing the suitability of Yucca as a potential site for a repository; (b) the Secretary of
Energy’s decision, based upon DOE’s application of its guidelines, to recommend the Yucca site
to the President; (c) the President’s decision, based upon the Secretary’s recommendation, to
designate Yucca for development as a repository; and (d) DOE’s final environmental impact
statement (“FEIS™) supporting the Sécretary’s site recommendation, which the Nuclear Wasté
Policy Act of 1982 (“NWPA”) required DOE to prepare and consider pursuant to the require-
ments of the National Environmental Policy Act, 42 U.S.C. §§ 4321, ef seq. (“NEPA”™). Peti-
tioners also challenge DOE’s failure to take certain actions required by the NWPA. Nevada v.
DOE, No. 01-1516 (consolidated with Nos. 02-1036, 02-1077, 02-1179, and 02-1196). Petition-
ers in the Recommendations Case contend that DOE’s and the President’s various actions, deci-
sions, and failures to act violate applicable federal law, including the NWPA and NEPA.

The EPA Case is also a series of consolidated cases, all of which seek review of final



regulations issued by the Environmental Protection Agency (“EPA”) that establish the final ra-
diation standards exclusively for the Yucca repository. Nevada v. United States, No. 01-1425;
Natural Resources Defense Council, et al. v. Whitman, No. 01-1426; and Nuclear Energy Insti-
tute, Inc. v. EPA, Nos. 01-1258, 01-1268, and 01-1295. In one of these consolidated cases, Ne-
vada challenges EPA’s regulations as facially invalid and fundamentally inconsistent with fed-
eral laws governing public health and safety, including the NWPA and the Energy Policy Act of
1992 (“EnPA”). In another of the consolidated cases, the Natural Resources Defense Council
and its fellow environmental petitioners (“NRDC”) challenge EPA’s gerrymandered controlled
area for measuring regulatory compliance as violative of the Administrative Procedure Act and
the Safe Drinking Water Act. Though Nevada and NRDC filed independent petitions for review,
they filed joint briefs in accordance with the Court’s briefing order. In yet another of the con-
solidated cases, the Nuclear Energy Institute, Inc. (“NEI”) filed a separate challenge to EPA’s
Yucca regulation, raising a single, discrete issue regarding EPA’s authority to include in its regu-
lation a separate groundwater protection standard.

In the NRC Case, Petitioners seek review of final regulations issued by the Nuclear
Regulatory Commission (“NRC”) that would govern the licensing of a fcpository at Yucca. Ne-
vada v. NRC, No. 02-1116 (consolidated with No. 03-1058, dealing with NRC’s denial of a
rulemaking petition). Petitioners contend, among other things, that NRC’s licensing regulations
violate applicable provisions of the NWPA and the Atomic Energy Act.

Finally, in the Constitutional Case, Petitioners seek review of Public Law 107-200, 116
Stat. 763 (2002) (the “Resolution”), which overrides Nevada’s veto of the President’s choice of
Yucca as the repository site. Nevada v. United States, No. 03-1009. Petitioners contend the

Resolution is inconsistent with the structure and design of the federal system of government es-



tablished by the Constitution in that it arbitrarily and irrationally singled out Nevada to bear the
burden of disposing of the Nation’s nuclear waste.

Because certain of the legal issues raised in these cases by necessity interrelate with each
other and arise from the same factual, statutory, and regulatory background, Petitioners sug-
gested the Court should consider the cases “in tandem.” By orders dated November 7, 2002 and
March 14, 2003, the Court adopted Petitioners’ suggestion in part, and directed the Clerk to cal-
endar the cases for argument at the same time and before the same panel.

In December 2002, Petitioners filed a suggestion regarding the order in which the Rec-
ommendations Case, the EPA Case, and the-NRC Case should be argued.! By order dated Feb-
ruary 26, 2003, the Court denied the suggestion “without prejudice to refiling once these cases
are assigned to a merits panel.” The Court has since calendared 2ll four sets of cases for argu-

ment on October 3, 2003, before the same panel.

SUGGESTION REGARDING ORAL ARGUMENT

Petitioners respectfully request that the Court consider the following proposal regarding
the format of and schedule for oral argument:
1. Recommendations Case (One Hour)
a. Jurisdictional Issues

Petitioners (10 minutes, with option to reserve time for rebuttal)
Respondents/Intervenor (10 minutes)
Petitioners” rebuttal

b. Merits Issues

e Petitioners (20 minutes, with option to reserve time for rebuttal)
¢ Respondents/Intervenor (20 minutes)
e Petitioners’ Rebuttal

! The Constitutional Case had not yet been filed when Petitioners filed their suggestion.



2. EPA Case (One Hour)
a. NRDC Petition (controlled area issue only)

Petitioners (7 minutes, with option to reserve time for rebuttal)

Respondents (7 minutes)
Petitioners’ rebuttal

b. Nevada Petition (all issues except controlled area)

Petitioner (13 minutes, with option to reserve time for rebuttal)
Respondents (13 minutes)
o Petitioners’ rebuttal

c. = NEI Petition (groundwater standard only)

Petitioner (10 minutes, with option to reserve time for rebuttal)
Respondents (10 minutes)
Petitioner’s rebuttal

3. NRC Case (40 Minutes)

a. Petitioners (20 minutes, with option to reserve time for rebuttal)
b. Respondents/Intervenors (20 minutes)
c. Petitioners’ rebuttal

4. Constitutional Case (40 Minutes)

a. Petitioners (20 minutes, with option to reserve time for rebuttal)
b. Respondents (20 minutes)
c. Petitioners’ rebuttal

Order In Which Cases Should Be Argued. Petitioners strongly believe oral argument

would be most logical and beneficial if the Recommendations Case were argued first and the
Constitutional Case last. As discussed more fully in Petitioners’ submissions in connection with
their suggestion for in tandem consideration, all four of the above-described sets of cases raise,
cither directly or indirectly, the issue of whether the NWPA requires that disposal of nuclear
waste at Yucca be acconiplishcd primarily through the geologic features of the Yucea site itself,

rather than through primary reliance on so-called “engineered barriers.” While the briefs in all



the cases therefore discuss this “geologic isolation™ issue, that issue is the central legal issue in
the Recommendations Case and has been most fully developed in the briefs filed there. The re-
cord on this issue is also the most extensive in the Recommendations Case. For these reasons, as
a logical matter it makes sense for this fundamental threshold legal question, which has implica-
tions for resolution of issues raiséd in all four sets of cases, to be developed first through oral ar-
gument in the Recommendations Case.

Allowing the Recommendations Case td be argued first is also consistent with the history
and structure of the NWPA and the legal regime for selection and licensing of a repository cre-
ated by that statute. In particular, the threshold question of whether the Yucca site should be de-
veloped as a repository is entrusted by the NWPA to DOE, the Secretary of Energy, and the
President — i.e., the Respondents in the Recommendations Case, Neither NRC nor EPA had
any direct role in those Executive Branch decisions. Rather, the work of those agencies becomes
most relevant when the repository project reaches the next discrete stage, i.e., licensing, For this
reason, it makes sense for the Court to hear oral argument pertaining to the lawfulness of DOE’s
decisions and actions on site selection before it hears oral argument concerning the lawfulness of
EPA’s and NRC's regulations pertaining to licensing of a repository at the selected site.

As Petitioners’ briefs in the Recommendations Case make clear, DOE has played the
overwhelming historical role in the formulation of federal policy regarding nuclear waste dis-
posal in general, the enactment and implementation of the NWPA, and site selection in particu-
lar. As the briefs also make clear, DOE also played a major role in the adoption of the EPA and
NRC rules which are the subject of the EPA Case and the NRC Case, respectively, and it was the
recommendations made by the Secrétary and President, at issue in the Recommendations Case,

that led to enactment of the Resolution being challenged in the Constitutional Case. Indeed, all



of the cases are a response in part to DOE’s eleventh-hour decision to change the rules governing
Yucca site suitability. A proper understanding of the context in which all of the decisions and
actions at issue in these cases took place therefore requires a thorough understanding of DOE’s
historical role and its recent about-face, which can best be developed through initial argument in
the Recommendations Case.?

For related reasons, it makes the most sense for the Constitutional Case to be argued last.
As the briefs in that case establish, the factual and legal context in which the Resolution was en-
acted are relevant to Petitioners® claim that the Resolution unconstitutionally singles out Nevada
to bear the burden of disposing of the Nation’s nuclear waste. Oral argument as to Petitioners’
constitutional challenge to the Resolution will therefore be most helpful to the Court, and the
least duplicative of arguments raised in the other cases, if it occurs after the legal and factual

backdrop against which the Resolution was enacted is developed through argument in the other

? Based on draft proposals exchanged by the parties, Petitioners understand that Respondents in-
tend to claim that the “ ‘threshold’ agency action™ that should dictate the order in which these
cases are argued is not DOE’s 17-year compliance with the geologic isolation standard of the
NWPA and its eleventh-hour abandonment of that requirement, but the EPA’s radiation standard
promulgated in 2001 pursuant to EnPA, which Respondents contend somehow superseded all of
the standards of the NWPA. As an initial matter, Respondents’ suggestion that DOE was some-
- how legally required to conform its guidelines to the EPA and NRC regulations — which is itself
one of the contested legal issues before the Court — says nothing about why it would be more ef-
ficient to argue the EPA Case or the NRC Case before the Recommendations Case. In any
event, Respondents’ characterization of EnPA as having required DOE to adopt its new guide-
lines is wrong. This is evident from the fact that, when EnPA was enacted in 1992, and again in
1994 and 1995, DOE publicly confirmed it did not believe EnPA required it to change its siting
guidelines, with their focus on the ability of a site to geologically isolate radioactive waste. See
Petitioners’ Opening Briefin No. 01-1516 at 24-26. It was only in 1996, when DOE found the
Yucca site to be geologically flawed, that it reversed its regulatory focus — occasioned by no
statutory change — to one of simply meeting requirements for a construction permit by relying
primarily on engineered bamiers. Id. at 28-36. It was from that shift, and DOE’s successful lob-
bying of the EPA and NRC to change their repository rules, that EPA’s new radiation standard
arose in 2001. [d. at 36-38. Thus, the “threshold” Respondents advance is the back, not the
front, door of this case; and it is hard to see how the Court would be well served by starting at the
end of the story rather than the beginning.



cases, and in particular the Recommendations Case. Moreover, Petitioners believe it would be
most efficient if the issues raised in the other three cases -- which primarily involve similar types
of statutory and administrative law questions -- are argued before the Court turns to the qualita-
tively different constitutional issues raised in the Constitutional Case.’

Finally, another reason Petitioners believe the Recommendations Case should go first is
because its resolution may prove persuasive as to various aspects of the succeeding cases. For
example, the 10,000-yeai' regulatory cutoff in both EPA’s and NRC’s Yucca rules, which Peti-
tioners have challenged in the EPA and NRC cases, are subject to vastly different interpretations
depending on whether geologic isolation is otherwise required at the Yucca site. To economize
on the Court’s time, therefore, it makes the most sense for these various derivative issues to be
considered after the Court has heard argument on the primary geologic isolation issue in the
Recommendations Case.

Allocation of Time. Under the NWPA, the key statute at issue in the cases, Nevada

bholds a unique and special position as the affected State and the repository host. The allegations

3 Respondents will apparently propose that argument in the Constitutional Case be subsumed
within the argument on the jurisdictional issues raised in the Recommendations Case, on the the-
ory that Petitioners’ constitutional claim serves as a “defense” of sorts to Respondents’ allegation
that enactment of the Resolution mooted Petitioners’ claims in the Recommendations Case. Re-
spondents’ proposal ignores both that the Recommendations Case and the Constitutional Case
are separate cases that have not been consolidated, and that Petitioners’ constitutional challenge
to the Resolution does not depend on whether the Resolution is construed as having rendered
moot Petitioners’ arguments in the Recommendations Case. See Petitioners® Opening Brief in
No. 03-1009 at 26 n.10. In short, the issues raised in the Constitutional Case are in no sense in-
extricably intertwined with the jurisdictional issues raised in the Recommendations Case. More-
over, there is no overlap between the nature of the legal issues raised by Petitioners’ constitu-
tional challenge to the Resolution (which primarily involve questions regarding the allocation of
power between the federal and State governments) and the jurisdictional issues raised by Re-
spondents in the Recommendations Case. Finally, Respondents’ suggestion that the parties can
adequately address not only Respondents’ mootness, standing, ripeness, sovereign immunity, and
other jurisdictional arguments in the Recommendations Case, but also the legal issues raised in
the Constitutional Case, in only 20 minutes of combined argument per side is unrealistic.



made by Nevada in the collective cases are exceptionally grave, amounting to a legal, factual,
and scientific indictment of the Yucca repository program. In addition, the Court’s decisions in
these cases will have broad ramifications to the health and safety of Nevadans for millennia.
These considerations argue for an argument format that provides sufficient time for the numer-
ous issues raised in these cases to be fully and fairly aired.

Because of the number of issues raised in the Recommendations Case, Petitioners believe
the Court should allot it a minimum of one hour of argument time. That case involves challenges
to four different actions (DOE’s adoption of new site selection guidelines for Yucca, the Secre-
tary of Energy’s site recommendation to the President, the President’s site designation, and
DOE’s FEIS), as well as challenges to the Secretary’s failure to take actions required under the
NWPA. These challenges raise issues regarding Respondents’ compliance with multiple stat-
utes, including the NWPA, NEPA, and EnPA, as well as their compliance with regulations im-
plementing NEPA. Moreover, Respondents have raised a host of jurisdictional issues, invoking
the doctrines (among others) of mootness, standing, ripeness, and sovereign immunity. Given
the multiple important issues raised in this case, Petitioners suggest oral argument would be of
most assistance if the Court allocates to it at Jeast one hour of argument time.* For similar rea-
sons, Petitioners also submit it would be most efficient for the Court to bifurcate the argument in
the Recomxhendations Case, with the Court first hearing argument as to jurisdictional issues and
then hearing argumnent as to the merits.

Petitioners also believe the Court should allocate one hour of argument time to the EPA

Case. That case involves three sets of petitioners, represented by different counsel, who are rais-

* In part because of the large number of issues raised in the Recommendations Case, the Court
allowed the parties to file briefs substantially exceeding the normally applicable word limits. See
Order dated September 20, 2002.
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ing different substantive challenges to EPA’s regulation. Nevada and the NRDC challenge the
rule as not sufficiently protective of the environment and public health. The other petitioner —
NEI, representing the nuclear energy industry — challenges one aspect of the rule as too stringent.
Though Nevada and NRDC filed separate petitions, they submitted joint briefs in accor-
dance with the Court’s briefing order, and their claims thus overlap. Petitioner Nevada respect-
fully proposes to share argument time with NRDC, dividing the issues so as to avoid any overlap
at oral argument. Nevada believes NRDC is best situated to argue the joint challengers’ claim
that EPA improperly gerrymandered the “controlled area” for determining regulatory compli-
ance, since this claim is in part a continuation of NRDC’s successful 1987 challenge in the First
Circuit to earlier versions of EPA’s regulations governing the controlled area and groundwater
standards for high-level radioactive waste disposal. See NRDC v. EP4, 824 F.2d 1258 (1 Cir.
1987). The briefs submitted in the EPA Case underscore the centrality of that earlier action.
Having NRDC go first would afford NRDC the opportunity to place the EPA challenge in its
proper historical context. Petitioners would follow with exposition of other challenges to the
EPA regulation, which address matters of profound long-term importance to Nevada. Since Peti-
tioners must address a greater number of issues, Petitioners request the Court to allocate them
proportionately more argument time than NRDC or NEI Petitioners have consulted with NRDC
on this suggestion and have received NRDC’s concurrence. Since NEI challenges only a single
discrete element of the EPA regulations — its separate groundwater standard — it makes sense for
this issue to be presented separately, and preferably after the court has heard argument on the

broader challenges to the EPA regulations and their historical context by NRDC and Petitioners.’

5 Respondents’ argument that NEI should be allowed to present argument first in the EPA Case
is apparently premised solely on Respondents® suggestion that the EPA Case be argued first, as
Respondents believe allowing NEI to argue first in the first case argued will then allow the Court

11



As compared to the Recommendations Case and the EPA Case, the NRC Case and the
Constitutional Case present fewer issues and parties. For that reason, Petitioners propose that the
Court allocate less time for argument of these two cases — i.e., 40 minutes apiece. However,
because of the importance and complexity of the issues raised in the NRC Case and Constitu-
tional Case, Petitioners suggest 40 minutes is the minimum time within which each of these
cases can be argued in a manner that will effectively aid the Court’s deliberations. This is espe-
cially true with respect to the Constitutional Case, which presents important issues, some of first
impression, regarding the limitations on the power of the federal government to single out a par-
ticular State and to force it alone to shoulder a burden for the benefit of all the other States.

Finally, Petitioners note NEI has been granted status as an intervenor on the side of Re-
spondents in the NRC Case and with respect to certain components of the Recommendations
Case.’ Petitioners take no position with respect to any division of time between Respondents
and NEI in its capacity as an intervenor in these cases, so long as (1) the total argument time al-
located to Respondents and NEI does not exceed the total time allocated to Petitioners in each
case; and (2) NEI is allocated argument time solely with respect to issues relating to its status as
an intervenor (as opposed to issues relating to its status as an amicus). Cf. Circuit Rule 34(d),(e).

Supplementation of Record. Before briefing began in the Recommendations Case, Pe-

to hear Nevada’s arguments in the other cases *“in succession.” Leaving aside whether Respon-
dents’ sole rationale regarding the order of argument in the EPA Case makes sense on its own
terms, it becomes irrelevant should the Court agree with Petitioners that the EPA Case should not

be argued first.

¢ NEI was allowed to intervene with respect to Petitioners’ challenge to DOE’s site selection
guidelines (No. 01-1516), but was denied intervention with respect to Petitioners’ challenges to
DOE’s FEIS and the Secretary’s compliance with NEPA (No. 02-1179). With respect to this
latter challenge, NEI was granted permission to participate solely as amicus curiae. Order dated
Sept. 6, 2002.
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titioners filed motions secking the supplementation of the certified administrative records in that
case with a number of categories of records. By order dated September 6, 2002, the Court dis-
missed Petitioners’ motion as moot to the extent it involved categories of records the Court de-
termined were already in the administrative record, and otherwise deferred resolution of the mo-
tions with respect to other documents “pending oral argument.” By order dated September 20,
2002, the Court clarified its September 6 order and ordered that “to the extent petitioners’ mo-
tions . . . sought the inclusion of documents that were already in the certified indices of these
consolidated cases, the motions are dismissed as moot. The motions are deferred pending oral
argument insofar as the motions sought the inclusion of documents that were not already in-
cluded in the certified indices.” In light of the Court’s decision in the Recommendations Case to
defer this issue “pending oral argument,” Petitioners and Respondents in the NRC Case agreed it
was appropriate to defer, pending oral argument in that case, a similar issue regarding the con-
tents of the record, and the parties filed a joint motion to that effect, which this Court granted on
February 26, 2003.

In keeping with the Court’s decision to defer the record issue “pending oral argument,”
Petitioners prepared and filed, in both the Recommendations Case and the NRC Casé, two sets of
appendices: (1) 2 Joint Appendix, containing those records cited in the parties’ briefs that were
included in Respondents’ certified record indices or that the parties agreed were otherwise prop-
erly before the Court; and (2) a Supplemental Appendix, containing other records, cited in the
parties’ briefs, that Petitioners believe either should properly have been included in the adminis-

trative records or are otherwise appropriate for the Court to consider.’

7 In the Constitutional Case, this Court granted Petitioners’ motion to adopt, for purposes of that
case, the appendices filed in the Recommendations Case. Thus, the parties’ briefs in the Consti-
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Petitioners believe the facts and the applicable law support the Court’s consideration of
each of the documents now in the Supplemental Appendices in the Recommendations Case,
NRC Case, and Constitutional Case. Petitioners will be prepared to defend at oral argument the
consideration of any document not already admitted by the Court on these legal and factual
grounds. However, if the Court wishes any additional briefing prior to oral argument as to the
specific documents now actually included in the three Supplemental Appendices, Petitioners
would be pleased to provide it (past briefing on the record, filed before the merits briefs were

prepared, addressed only general categories of documents).

tutional Case cite to materials included in the Joint Appendix and Supplemental Appendix filed
in the Recommendations Case.
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