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SCHEDULING MEMORANDUM AND REPORT

Earlier this week, the Board held a telephone conference call to discuss with the parties,
among other things, the re-scheduling of the activities that remain to be conducted in this
proceeding, which involves the issue of the consequences of a potential accidental crash of
military aircraft into the spent nuclear fuel storage facility proposed by the Applicant PFS. In
that regard, the Board, with the assistance of the parties, had earlier set an aggressive
schedule for the pre-hearing and hearing phases that would have allowed the Board to issue its
decision by year-end. Under that earlier schedule, the Board would have been able to meet the
decisional timeframe the Commission had established on May 28, 2003 (in its decision [CLI-03-
05, 57 NRC ___ ] declining at that time to review the Board’s March 10, 2003, Partial Initial
Decision [LBP-03-04, 57 NRC 69] that held that the probability of such an accidental crash was
too high to permit licensing the facility without some further showing regarding design safety).

Under that earlier schedule, the Applicant had committed to file its expert reports within
a month, i.e., by June 30. As it turned out, the number and complexity of the reports exceeded
the Applicant’s expectations, so that, although some of the reports were filed earlier, the last

such report was not filed until three weeks after the anticipated date, i.e., on July 21.



-2-

In this week’s conference call (July 28, Tr. 14011-76), the Board pointed out that the
Applicant had, in effect, found it necessary to take 75% longer than predicted to prepare its
expert reports. Thus, not only had the schedule been set back by the three week delay thereby
encountered, but that delay also foretold the possibility that, because of the complexity of the
matter, the times previously allotted for other pre-hearing steps might prove too abbreviated.
This concern was exacerbated by the Staff’'s announcement that it was likely that the
Applicant’s expert reports, submitted with a preliminary “Safeguards” classification, would
indeed be given a permanent classification of that nature, with the result that the State of Utah’s
interaction with its own experts would likely be conducted more inefficiently than it would if the
reports were not so classified.

As to the hearing itself, the Board expressed the concern that the length and complexity
of the reports also foretold a longer hearing than first anticipated. The ramifications this had on
scheduling, and the options for working around a Board member’s scheduling conflicts, were
discussed in full. Also discussed was the significance of the Safeguards classification on the
hearing itself: because the hearing would thus in any event have to be closed to the public and
the press, and because Safeguards material can be more readily protected in NRC
headquarters space than in hotel meeting space, it is nearly certain that the consequences
hearing will be held at our DC-area hearing room, not in Salt Lake City.

The Board was informed that the Staff and Applicant had scheduled an August 7
meeting (which the State was invited to attend) to discuss the substance and timing of the set
of Requests for Additional Information (RAIs) that the Staff is formulating in response to the
Applicant’s expert reports. Rather than set a new schedule during the conference call, then, it

was agreed that another conference call would take place on Tuesday, August 12 (at 1:00 PM

EDT, 11:00 AM MDT), during which additional information about the time expected to be

consumed by the RAI process could be factored into the establishment of a new schedule.
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While it remains, then, to establish a precise schedule, it was clear to all that -- because
of events that took place, and understanding that was gained, after the Commission issued its
expected timetable -- it is most likely to prove infeasible to meet the Commission’s year-end
expectations. The Applicant’s inability to meet its own time commitments, though not
blameworthy, does speak eloquently to the specific timetable issue, as well as to the general
complexity of the matters before us. In the circumstances, it would be unfair to try to make up
the time lost by shortening the time originally allotted to the other parties; if anything, to assure
equality of treatment, consideration may have to be given to lengthening their time as well.

In the two previous prehearing conferences (one in person, one by phone) dealing with
scheduling this consequences proceeding, the Board stressed the importance of meeting the
Commission’s expectations as to timing. Events leading to and discussed at the third
conference earlier this week have undercut those expectations. By this Memorandum, the
Board is reporting to the Commission that (1) for the reasons stated, its precise expectations of
a year-end result do not appear feasible to meet but that (2) its general expectations as to
expedition will remain in the forefront of the scheduling and management of the proceeding. An
alternate target date for the Board’s decision will be established following the August 12
conference call, during which the parties should be prepared to address the appropriateness of
any measure, including those suggested by the Commission on May 28 (see CLI-03-05, slip op.

at 7), that might shorten the decisional timeframe.
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