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BRIEF OF DUKE COGEMA STONE & WEBSTER IN RESPONSE
TO THE BOARD'S SECOND ORDER REGARDING

PAYMENT OF EXPERT DEPOSITION FEES

Provided below is Duke Cogema Stone & Webster's ("DCS") response to the above-

referenced Order dated July 3, 2003.

5 USC § 504 note plainly prohibits the use of funds from the Energy and Water

Development Appropriations Act ("EWDAA") "to pay the expenses of, or otherwise

compensate, parties intervening in regulatory or adjudicatory proceedings funded in such

Acts."I The NRC Staff and GANE agree that this statutory prohibition precludes payment of

See e.g., Energy and Water Development Appropriations Act 1982, Pub. L. 97-88, § 502, 95
Stat. 1 135 (1981) (this prohibitionary language is contained in some but not all of the
EWDAAs, but has continuous applicability because the language of the 1981 EWDAA refers
to "the funds in this Act or subsequent Energy and Water Development Appropriations
Acts...") (emphasis added).
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EDWAA funds to an intervenorA but argue that it does not preclude payment of those same

funds to an intervenor's expert.1 This argument violates both the letter and the spirit of the

Section 504 prohibition, and has been expressly rejected by the Controller General of the

United States, and the D.C. Circuit Court of Appeals.

In a 1983 opinion regarding payment of attorney's fees, written in response to

questions by the NRC General Counsel, the Comptroller General held that "the plain terms of

[EWDAA]... unambiguously prohibit the use of appropriated funds for payments of any kind

to intervenors."! Accordingly, the Comptroller General concluded that money from the

EWDAA could not be used to pay a prevailing intervenor any costs otherwise authorized by

the Equal Access to Justice Act ("EAJA"), including "attorney fees, expert witness fees, and

other costs."I This decision was upheld in Business and Professional People for the Public

Interest v. NRCO in which the D.C. Circuit denied payment of attorney's fees and expenses

to an intervenor in a proceeding funded by EWDAA.

There is no legal distinction between attorney's fees and expert witness fees in this

context, and indeed the Comptroller General's opinion broadly addresses both. In either

case, although the payment of money is ultimately received by a professional retained by the

intervenor and not the intervenor itself, such payment serves to defray the costs which would

2 NRC Staff's Response to ASLB Order Instructing All Parties to Address Questions
Regarding Payment of Expert Witness Fees, at 6 (June 30, 2003) ("NRC Staff Brief");
Georgians Against Nuclear Energy's Brief in Support of Motion for Protective Order and
Request to Quash Deposition of Dr. Leland Timothy Long, at 13-14 (June 30, 2003) ("GANE
Brief").

NRC Staff Brief at 6-7; GANE Brief at 11-12.

Availability of Funds for Payment of Intervenor Attorney Fees - Nuclear Regulatory
Commission, 62 Comp. Gen. 692, 695 (1983) (emphasis added).

Id. at 692-93.

793 F.2d 1366, 1367 (D.C. Cir. 1986).
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otherwise be borne by the intervenor, in direct contravention of the statutory language.

Indeed, GANE acknowledges that it is ultimately responsible for the payment of fees to Dr.

Longe As such, GANE's attempt to circumvent the Section 504 prohibition by requesting

that the check be addressed to Dr. Long rather than to GANE is disingenuous. In either case,

as GANE readily concedes, the payment of expert fees would be used to defray the

intervenor's litigation costs.

Because GANE is an intervening party in an NRC adjudicatory proceeding funded by

EWDAA, the NRC is barred by the 5 USC § 504 statutory note from reimbursing GANE for

any fees incurred by its expert in a deposition. Likewise, Section 504 note prohibits the use

of DOE funds to reimburse GANE for any fees incurred by its expert in a deposition.s

Dona Silverman, Esq.
Alex S. Polonsky, Esq.
Marian Mashhadi, Esq.
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 739-3000

July 8, 2003
Counsel for Applicants

GANE Brief at 15, n.13.

62 Comp. Gen. at 694 ("the same appropriations act includes a similar prohibition applicable
to the Department of Energy").
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CERTIFICATE OF SERVICE

I hereby certify that copies of the "Brief of Duke Cogema Stone & Webster in Response
to the Board's Second Order Regarding Payment of Expert Deposition Fees" were served
this day, by electronic and regular mail, upon the persons listed below:

Secretary of the Commission*
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Attn: Rulemakings and Adjudications Staff
(E-mail: HEARINGDOCKETawnrc.gov)

Administrative Judge Peter S. Lam
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: pslJ(nrc.gov)

Administrative Judge
Thomas S. Moore, Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: tsm2Qnrc.gov)

Administrative Judge Charles N. Kelber
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: cnk(anrc.gov)

Dennis C. Dambly, Esq.
Office of the General Counsel
Mail Stop - 0-15 D21
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail: dcd()nrc.gov)

John T. Hull, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: jth(anrc.gov)



Glenn Carroll
Georgians Against Nuclear Energy
P.O. Box 8574
Atlanta, Georgia 30306
(E-mail: atom.girl(a)mindspring.com)

Donald J. Moniak
Blue Ridge Environmental Defense League
P.O. Box 3487
Aiken, S.C. 29802
(E-mail: donmoniakeearthlink.net)

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: hrb(anrc.gov)

Diane Curran, Esq.
Harmon, Curran, Spielberg, & Eisenberg, L.L.P.
1726 M Street N.W., Suite 600
Washington, D.C. 20036
(E-mail: dcurran(eharmoncurran.com)

Mitzi A. Young, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: ma-)nrc.gov)

Louis Zeller
Blue Ridge Environmental Defense League
PO Box 88
Glendale Springs, N.C. 28629
(E-mail: BREDL(iskybest.com)

Cassie E. Bray, Esq.
U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop: 0 15 D21
Washington, D.C. 20555
(E-mail: ceb4(Pnrc.gov)
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