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PACIFIC GAS AND ELECTRIC COMPANY’S RESPONSE TO
SAN LUIS OBISPO COUNTY’S RENEWED STAY APPLICATION

L INTRODUCTION

Pacific Gas and Electric Company (“PG&E”) herein responds to the San Luis
Obiépo County (“County”) renewed application of June 30, 2003, seeking a stay of the license
transfers that are the subject of this proceeding.! PG&E opposes the Renewed Application, but
continues to request that this proceeding be held in abeyance. The County in its filing is seeking
relief that would be in a form that is inconsistent with the Commission's regulations, that it ddes
not need, and to which it is not entitled under the regulations. In contrast, PG&E's proposal to
hold this proceeding in abeyance would seemingly accomplish precisely what the County seeks
in a way that would be consistent with the regulations and that would not establish any

unwarranted procedural precedent.

! See “Renewed Application by San Luis Obispo County for a Stay of the NRC Staff’s
Order Authorizing Transfer of the Operating Licenses for the Diablo Canyon Nuclear
Power Plant and Approving Conforming License Amendments and Opposition to
PG&E’s Motion to Hold the License Transfer Proceedings in Abeyance,” dated June 30,
2003 (“Renewed Application”).
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On November 30, 2001, PG&E filed an application with the Nuclear Regulator‘y
Commission (“NRC”) requesting approval of the transfer of the operating licenses for Diablo
Canyon Power Plant (“DCPP”). The proposed transfers are associated with PG&E’s proposed
Plan of Reorganization to emerge from bankruptcy. Following completion of a contested
proceeding on the application,? the NRC Staff approved the transfer‘ by Order dated May 27,
20032

Thereafter, oﬁ June 2, 2003, San Luis Obispo County (“County”) and the
California Public Utilities Commission (“CPUC”) sought a stay of the effectiveness of the Order
pursuant to 10 C.F.R. § 2.1237, until either the ongoing bankruptcy case is concluded or the
court of appeals rules on the pending Petition for Review of CLI-02-16 (the Commission
decision denying the petitions of the CPUC, the County, and one other petitioner).! PG&E
opposed the Stay Application in an Answer dated June 12, 2003, on the basis that the CPUC and
the County failed to demonstrate that 10 C.F.R. § 2.1237 applies in the current procedural

posture of the case, and, moreover, wholly failed to demonstrate a basis for the requested stay.’

2 See Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-02-
16, 55 NRC 317 (2002), appeal docketed, No. 02-72735 (Sth Cir. Aug. 23, 2002); Pac.
Gas & Elec. Co. (Diablo Canyon Power Plant, Units 1 & 2), CLI-03-2, 57 NRC 19
(2003), appeal docketed, No. 03-1038 (D.C. Cir. Feb. 25, 2003)..

3 See Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant, Units 1 and
2); Order Approving Transfer of Licenses and Conforming Amendments, 68 Fed. Reg.
33,208 (June 3, 2003) (“Order”). Although the Order was “effective upon issuance,” it
also conditions the DCPP license transfers on satisfaction of seven separate conditions.

4 See “Application by San Luis Obispo County and the California Public Utilities
Commission for a Stay of the NRC Staff’s Order Authorizing Transfer of the Operating
Licenses for the Diablo Canyon Nuclear Power Plant and Approving Conforming
License Amendments,” dated June 2, 2003 (“Stay Application”).

5 See “Pacific Gas and Electric Company’s Answer to Stay Apphcatlon,” dated June 12,
2003 (“PG&E Answer”). v



On June‘24, 2003, in view of a proposed seitlement of the PG&E bankruptcy
case, PG&E filed a motion requesting that the NRC hold any remaining aspects of this
proceeding (i.e., principally the Stay Application) in abeyance until further notice, to allow time
for the receipt of certain approvals and satisfaction of certain other conditions precedent
necessary for settlement of PG&E’s Chapter 11 bankruptcy proceeding.® PG&E pointed out that
it still could not implement the license transfers until the conditions specified in the Order are
satisfied. On June 30, 2003, the County filed its Renewed Application, purportedly “to stay the
transfer of the [DCPP] license” consistent with Section 2.1327. In the Renewed Application, the
County also “opposes” the PG&E Motion for an abeyance. (Renewed Application at 1.) For the
reasons discussed below, any application for a stay of effectiveness of the license transfer Order
should be deferred or denied. Moreover, for many of the reasons urged by the County, PG&E's
Motion to hold this proceeding in abeyance should be granted.

II.  DISCUSSION

The County’s Renewed Application is fundamentally confused. The County
mischaracterizes PG&E’s position, fails to properly distinguish between a stay of the license
transfer or a stay of effectiveness of the previously issued transfer Order on the one hand and a
stay of this proceeding (the remaining aspects of it, at least) on the other, and reaches an
incongruous conclusion in which it is arguing against itself. The County certainly establishes no
irreparable harm from the effectiveness of the transfer Order that would support a stay of
effectiveness of that Order pursuant to 10 C.F.R. § 2.1327. Accordingly, as PG&E has explained
in response to the Stay Application, that relief could not be granted if the Commission were to

rule on the Stay Application. However, in the end the County agrees that the Commission

6 See “Pacific Gas and Electric Company’s Motion to Hold in Abeyance,” dated June 24,



should stay the proceeding on the license transfer (Renewed Motion at 4), which is precisely the
relief requested in the PG&E Motion. Therefore, the County’s “opposition’; to the PG&E
Motion (Renewed Motion at 1) makes no sense.

At the outset, it is important to separate the distinct concepts raised by the
County/CPUC Stay Application and the PG&E Motion. Although the Renewed Application
states (at 1) that it seeks a stay of the license transfer, the Stay Application actually appears to be
a request in accordance with 10 C.F.R. § 2.1327 to stay the effectiveness of the previously-issued
NRC license transfer Order, pending resolution of related adjudicatory proceedings. Putting
aside whether such relief is even available at this time (given no pending NRC hearing issues, as
discussed in the PG&E Answer opposing the Stay Application), the focus of the Stay
Application is on effectiveness of the Order — not on the ongoing, post-effectiveness conduct of
NRC administrative proceedings. Indeed, the very purpose of a stay under 10 C.F.R. § 2.1327 is
to defer effectiveness of a transfer order while NRC hearings go forward. PG&E has responded
to the Stay Application and its position on the merits of that matter is unchanged.

As discussed in the PG&E Answer, the County never makes the required showing
to support a stay of effectiveness of the transfer Order (or a stay of the license transfer) — either
in the Stay Application itself or in the Renewed Application. Most importantly, there must be a
showing of irreparable harm from the effectiveness of the transfer Order. See 10 CF.R. §
2.1327(d)(1); Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
CLI-00-17, 52 NRC 79 (2000). Clearly, this never was the case, given that the license transfer
cannot be implemented until the various conditions in the Order itself are satisfied. These

conditions include confirmation of the PG&E Plan of Reorganization by the Bankruptcy Court

2003 (“PG&E Motion”).



and receipt of other required fégulatory approvals related to that plan. Now, given the proposed
Settlement Agreement, satisfaction of the license transfer conditions is even less imminent than it
might have been previously, and the basis for any stay of the effectiveness of the Order is even
more tenuous.” Accordingly, PG&E’s position on the Stay Application, as stated in the PG&E
Motion, is unchanged. If the Commission were to rule on the Stay Application, that application
should be denied. However, no ruling on the Stay Application is pres»ently required.

Consistent with the Settlement Agreement, the PG&E Motion asks the
Commission to hold in abeyance any remaining aspects of this proceeding (in actuality only the
Stay Application at this point, and any other matters that might somehow arise in the future).®
The County argues (Renewed Motion at 3) that the “NRC’s rules do not provide for a request to
hold a license transfer proceeding in abeyance” (emphasis in original). This is a curious
position, indeed. Certainly, as discussed above, 10 CF.R. §2.1327 (addressed to a stay of
effectiveness of a transfer order) is nof addressed to this particular relief. However, PG&E’s
motion was not filed pursuant to that regulation. Rather, a stay of a proceeding (a decision to
hold it in abeyance, in other words) is relief that is always available in an NRC administrative
proceeding, simply as a matter of case management. See 10 CFR. § 2.718(m); Vermont Yankee

Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), LBP-88-19, 28 NRC 145, 158

7 For example, as discussed in the PG&E Motion, the bankruptcy case with respect to the
PG&E Plan of Reorganization is already stayed. Moreover, consistent with the terms of
the Settlement Agreement, PG&E has filed requests with other regulators (such as the
Federal Energy Regulatory Commission) to stay proceedings on approvals required in
connection with the PG&E Plan of Reorganization.

8 The County states (Renewed Motion at 3) that “PG&E reports” that the Settlement
Agreement has not yet been executed and that PG&E has not yet requested a stay. The
first half of this is correct. The second half is not. PG&E has indeed, in its Motion to
Hold in Abeyance, requested a “stay” of the proceeding (not a stay of effectiveness of the
Order).



n.14 (1988). See also 10 C.F.R. § 2.1325. In fact, this is precisely the relief that the County has
requested several times in this proceeding and it is precisely the relief the County seems to
request at the conclusion of its Renewed Application (at 4). For the reasons discussed in the
PG&E Motion, it is relief that at the present time, given the proposed Settlement Agreement, has
become appropriate, at least pending further developments with respect to that agreement.

In the end, the County in its Renewed Application has become unclear and
unfocused in what it seeks. To the extent it seeks a stay pursuant to 10 C.FR. § 2.1327 of the
effectiveness of the May 27, 2003 license transfer Order, PG&E continues to oppose the request,
because such a stay would be inconsistent with NRC regulations and would establish a poor
precedent. Nonetheless, PG&E believes resolution of the issue can be deferred since there is no
imminent prospect of a license transfer pursuant to that Order. Moreover, to the extent the
Renewed Application seeks a stay of the proceeding pending further developments in the
bankruptcy case with respect to the proposed Settlement Agreement, the County is effectively

supporting the PG&E Motion.



L.

CONCLUSION

For the reasons stated above, the County’s Renewed Application should be

construed as support for PG&E’s June 24,

2003 motion to hold this proceeding in abeyance.

Accordingly, that PG&E Motion should be granted. To the extent the Renewed Application

seeks a stay of effectiveness of the NRC’s May 27, 2003 license transfer Order, the request

should be deferred or denied.

Respectfully submitted,
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