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1 P-R-O-C-E-E-D-I-N-G-S

2 11:04 a.m.

3 JUDGE FARRAR: Then let's go on the record.

4 This is a conference call on Wednesday,

5 June 25th, starting at 11:00 a.m. The PFS proceeding

6 and specifically it deals with the, what is called,

7 consequences issue, as to document classification and

8 scheduling issues to talk about for the Board in our

9 chambers.

10 This is Mike Farrar. I'm joined by Judge

11 Lam, Susan Lynn, our law clerk and Karen Rolick, of

12 our support staff and we have Judge Kline on the phone

13 from a different location.

14 JUDGE FARRAR: Mr. Silberg, do you want to

15 identify for the record your people?

16 MR. SILBERG: Yes. This is Jay Silberg and

17 showing up with me here today is Paul Gaukler and Sean

18 Barnett.

19 JUDGE FARRAR: Ms. Marco, for the staff.

20 MS. MARCO: This is Catherine Marco. With

21 me today is Sherwin Turk.

22 JUDGE FARRAR: All right. And, Mr.

23 Delgadi, you're calling in from somewhere.

24 MR. DELGADI: Yes. I'm in Golden,

25 Colorado.
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1 JUDGE FARRAR: Okay. And, Mr. Stapleton,

2 do you want to identify yourself?

3 MR. STAPLETON: Yes. Bernard Stapleton

4 with the Office of Nuclear Security and Instant

5 Response and I'm a Safeguards representative.

6 JUDGE FARRAR: Are you in a different room

7 from Mr. Turk and them?

8 MR. STAPLETON: I am in One White Flint on

9 the second floor by myself. Yes, sir.

10 MR. SILBERG: Bern, may I make a

11 suggestion? We're up in 16 B-6. Why don't you come

12 join us up here?

13 JUDGE FARRAR: It might be better, Mr.

14 Turk, if you don't mind. I view Mr. Stapleton's role

15 on this call as an advisor on how the system will work

16 and I view him as advising the Board and all of the

17 parties. If it's all right, I just assume he be by

18 himself. Is that all right?

19 MR. SILBERG: Your Honor, I have no problem

20 with him serving as informal advisor to all parties on

21 the Board. We note, however, he is employed by the

22 NRC staff. He will be involved in the staff's review

23 of the Applicant's submittal, at least with respect to

24 how it should be treated vis-a-vis safeguards.

25 He's not a separated employee for any
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1 purposes in this proceeding.

2 JUDGE FARRAR: I understand that will be

3 his role as the proceeding goes along, but I thought

4 for today's purposes, he's appearing, certainly and it

5 would be good to have him just on telling everyone how

6 the system will work.

7 If he's an employee of the staff, then if

8 you insist, we will wait while he marches up to your

9 place.

10 MR. SILBERG: Your Honor, I think I would

11 prefer that, if you don't mind. It shouldn't take him

12 more than about two minutes to get here. Perhaps, we

13 could do something other than talk about his

14 presentation in those two minutes.

15 JUDGE FARRAR: All right. Then he being a

16 staff employee and that being what the staff prefers,

17 we will do that, not so much over the Board's

18 objection, but that was not our idea about how we

19 should proceed.

20 Go ahead.

21 MR. STAPLETON: Where are you located?

22 MR. SILBERG: 16 B-6. Right outside the

23 elevator.

24 JUDGE FARRAR: Mr. Turk, your people are

25 going to have to get, and Ms. Marco, get a little
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1 closer to the phone. It's kind of hard to hear you.

2 MR. TURK: Okay. Is this better?

3 JUDGE FARRAR: Yes. Then, while we wait

4 for Mr. Stapleton to get up there, Ms. Chancellor,

5 would you all identify yourselves please?

6 MS. CHANCELLOR: Yes. Denise Chancellor,

7 James Soper, I mean, Dr. Harrah, and Jean Braxton for

8 the State.

9 And the State would note our objection to

10 the Safeguards person being in the same room as the

11 staff because we don't know what sort of influence the

12 staff will have on that person.

13 JUDGE FARRAR: While Mr. Stapleton is

14 moving, let's deal with some simple factual matters.

15 When is the company planning to file

16 the--

17 MS. CHANCELLOR: Well, we're planning to

18 file the report so it's received Monday.

19 JUDGE FARRAR: Monday, June 3 Oth?

20 MS. CHANCELLOR: Yes.

21 JUDGE FARRAR: Okay. That's what I think

22 was indicated earlier.

23 And I think in the scheduling report, the

24 staff had indicated it would attempt to classify by

25 that document by, I guess it's Friday, July 11ti?
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1 Is that right, Ms. Marco?

2 MS. MARCO: Yes. That's correct.

3 Point of clarification, Your Honor. It's

4 my understanding that there' s more than one report.

5 You're speaking about report singular. Could we

6 confirm that was PFS?

7 JUDGE FARRAR: Yes. Mr. Gaukler, can you

8 help us on that?

9 MR. GAUKLER: Yes. There will be more than

10 one report. I think we identified them in one

11 footnote the different areas in which we would be

12 filing reports and there will be at least one report

13 because of the subject matter that we identified in

14 that --

15 JUDGE FARRAR: You said one report. Four

16 different reports. And those are still four you're

17 thinking about?

18 MR. GAUKLER: Some of them may be broken

19 down into two reports, but there would be at least

20 four reports.

21 JUDGE FARRAR: All right. All right.

22 Well, then, let's say for now we'll have several

23 reports.

24 They'll all be in on Monday, Mr. Gaukler?

25 MR. GAUKLER: Our intent, yes.
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JUDGE FARRAR: Okay. Again, before Mr.

Stapleton rejoins, there in the schedule part that you

all agreed on to the State's objection about

procedure, there was going to be an identification of

witnesses by July lt. Look at this whole thing, once

earned, twice, something or other. We will have it

twice. As it is, it's not going to happen to me.

Before we confirm that this is a two-week

hearing, when are we going to know how many witnesses

each side has? Just like size, there's a limit to how

many witnesses you can pay and with rebuttal and does

anyone have -- does the company have any idea how many

witnesses it will have?

MR. SOPER: I think the witnesses are

pretty much defined by our excellent report, so, yes,

I think we do have an idea of what witnesses we will

have. And I think --

JUDGE FARRAR: Can you put a number on

that, Mr. Gaulker?

MR. GAUKLER: Have five or six. I think I

can get through real quick. The respondent will be --

we would definitely have General Jefferson and Colonel

Fly on one so we would count them as one, but there's

two people on the same copy. After James Cole as

well.
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1 JUDGE FARRAR: That would be one panel?

2 MR. GAUKLER: Right. Right.

3 JUDGE FARRAR: And then you would have

4 several -- and I don't need their names. I'm just

5 trying to get, you know, a number.

6 MR. GAUKLER: Okay. There would be

7 basically four or five steps of witnesses and right

8 now I think I only see, yes, four or five sets of

9 witnesses.

10 JUDGE FARRAR: Okay. Four or five sets of

11 witnesses.

12 MR. GAUKLER: On these reports, we may

13 break down to two or something like that but there

14 would be a separate witness for each one.

15 JUDGE FARRAR: Ms. Marco, do you -- have

16 you seen these drafts or anything of these reports or

17 have you the reports?

18 MS. MARCO: I'm sorry, Your Honor,

19 actually, we lost you and had to redial in.

20 If you're referring to the four reports

21 PFS intends to submit, we have not seen those.

22 JUDGE FARRAR: Okay. Then, are you in any

23 position yet, and while you were missing, I was just

24 talking with Mr. Gaulker over --

25 MS. MARCO: Yes. I got some of that. If
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1 you were asking about what we know about our

2 witnesses, we are not prepared at this time to say how

3 many or who they would be.

4 JUDGE FARRAR: Okay. And, obviously, Ms.

5 Chancellor, at this point, you have no idea, I would

6 assume?

7 MS. CHANCELLOR: That's correct, Your

8 Honor.

9 MR. GAUKLER: I should make one

10 clarification, Your Honor, to several things if I may.

11 It's our intent to file one of the reports

12 hopefully today and we're waiting for an indication

13 from the staff as to whether we should file that

14 preliminary as Safeguards or non-Safeguards. We

15 believe it's non-Safeguard, but we've talked to the

16 staff so we filed it and am waiting to hear back on

17 that. But our intent is to file that one way or the

18 other today with the staff, either a Safeguard or as

19 a non-Safeguard.

20 MR. TURK: I'm sorry, Paul, I'm not aware

21 of what that is.

22 MR. GAUKLER: That's the validation report

23 that we talked about of the concrete model that we're

24 using in our modeling.

25 MR. TURK: All right. Let's talk after the
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1 call today. I thought we had already answered the

2 question about the verification or the quotes that

3 were validated.

4 MR. DELGADI: Yes. If I may, Sherwin, I

5 believe, we had informed Mr. Donnell that this could

6 be submitted as, as long as it would not state

7 specific information, it could be submitted as a non-

8 Safeguards report.

9 JUDGE FARRAR: Who was that that was just

10 speaking?

11 MR. DELGADI: That was Mark Delgadi, I'm

12 sorry, Your Honor.

13 JUDGE FARRAR: All right. You may have

14 heard, we have a court reporter out here.

15 MR. GAUKLER: I'm sorry about that, sir.

16 MR. TURK: Your Honor, this is Sherwin

17 Turk.

18 JUDGE FARRAR: All right. Mr. Turk, you

19 all have to get close to the microphone or telephone.

20 We can't hear you.

21 MR. TURK: I'm sorry. This is Sherwin

22 Turk. I would just note that we'll talk to Mr.

23 Gaulker after today's conference call to make sure

24 that we're on the same page as whatever it is that he

25 wants to submit.

NEAL R. GROSS
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1 MS. CHANCELLOR: And this is Denise

2 Chancellor. Will the State be served with a copy of

3 that report also?

4 MR. TURK: If it's non-Safeguards, it

5 certainly -- then, in that way, it certainly will and

6 if it's Safeguards, and we have the appropriate

7 procedures in place, then you would be served with it.

8 JUDGE FARRAR: Ms. Chancellor, hold that

9 question. If I don't get back to it, bring it up

10 again, if you would?

11 MS. CHANCELLOR: Yes, sir.

12 JUDGE FARRAR: All right. So far we have

13 five -- we have a ten-day hearing and we have five

14 sets of witnesses from one of the parties, so let's

15 bear that in mind.

16 Is Mr. Stapleton up there with you yet?

17 MR. STAPLETON: Yes, sir.

18 JUDGE FARRAR: Just put on the record what

19 happened yesterday. I asked Cindy Harbaugh who has

20 been doing our physical security at the previous

21 hearings, to give the Board or give me a briefing on

22 how the whole Safeguards system works. It's something

23 I've not dealt with, either in my short time back here

24 or on my previous time on the Appeal Board.

25 She brought up Mr. Stapleton, and, again,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 2344433 WASHINGTON, D.C. 20005-3701 www.nealrgrO6sscom



13934

1 we're not talking about the merits of the case but

2 just how the system works.

3 He indicated that sometime in the recent

4 past, he was at an open meeting that involved the

5 company and the staff and, perhaps, for a time, some

6 outsiders. We were not aware of that meeting. I'm

7 not suggesting that there was anything, of course,

8 wrong with that meeting but, Mr. Turk, could you

9 describe for the record what that meeting was and

10 generally what kind of people were there.

11 MR. TURK: Yes, Your Honor.

12 The PFS had asked --

13 JUDGE FARRAR: The reason I raise this is

14 that Mr. Stapleton said he was there and I didn't want

15 there to be any suggestion that he was dealing with

16 two of the parties and then separately with the Board.

17 So, I want to make sure we're clear on

18 what's been going on here.

19 MR. TURK: Very good. PFS had asked the

20 staff to have an opportunity to brief us on what they

21 would be looking at in their analysis to give us a

22 heads up so that we could anticipate what we'll see

23 when they submit the report. And.also that gave us an

24 opportunity to ask questions in terms of what the

25 report would look at.
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1 We served a notice of that meeting on the

2 State and other parties in the proceedings. We did

3 not serve the Board because we didn't see that there

4 was a requirement to do so. But that notice was also

5 published in the Federal Register.

6 The notice indicated that a portion of the

7 meeting would be open and a portion might be closed to

8 extent that Safeguards information had to be

9 discussed.

10 We met with PFS on Monday. I believe it

11 was June 16th, if I'm not mistaken. There was quite

12 a large group in attendance from PFS, Voltec and the

13 NRC staff. The State did not send a representative,

14 although I had called Ms. Chancellor, specifically, to

15 inform her of the meeting. The only member of the

16 public, in fact, who attended was an attorney for the

17 State of Nevada, who apparently was gathering

18 information for his own purposes.

19 Most of the meeting was public, but there

20 were portions in which we discussed the appropriate

21 procedures for submitting information if it was

22 Safeguards.

23 Mr. Stapleton attended on behalf of the

24 staff as well as Francis Young, who is another

25 employee in NSIR, N-S-I-R.
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1 The meeting started about 11:30 in the

2 morning and ended approximately -- I'm sorry, started

3 about 8:30 in the morning and ended about 11:30.

4 And that's, I think, a fairly good

5 summary.

6 During the meeting, Mr. Stapleton and Mr.

7 Young both informed PFS as to certain Safeguards

8 requirements and the discussion of those Safeguard

9 requirements and any potential needs for Safeguard

10 treatment was discussed in a closed portion of the

11 meeting.

12 JUDGE FARRAR: All right. Thank you, Mr.

13 Turk.

14 Does any other party want to add any

15 clarifying questions about that meeting?

16 MS. CHANCELLOR: Your Honor, my

17 understanding is that at those meetings there are

18 usually minutes generated and I was wondering if such

19 was the case this time and whether we will received a

20 copy?

21 MR. TURK: I'm not aware that any minutes

22 were generated. There was no handout during the

23 meeting so that's not something that, you know, the

24 staff received or that we could pass on to you.

25 There was a sign-up sheet. I think that's
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1 probably something we can get to you -- talk to you if

2 if you're interested in seeing it.

3 But, Mark Delgadi, I would ask if there's

4 any intention to prepare meeting summary meeting?

5 MR. DELGADI: There will be a very brief

6 meeting summary. We don't generally prepare formal

7 meeting minutes for these types of meetings, but there

8 will be a meeting summary. This is Mark Delgadi

9 speaking, and that summary will have attached to it

10 the attendees list.

11 I anticipate having that summary out on

12 Monday, the 3Ot of June, when I return to the office.

13 I'm going to be out of the office all this week.

14 JUDGE FARRAR: All right. And as a matter

15 of how these documents will be classified, I

16 understand from what Mr. Stapleton told me yesterday,

17 that that will be largely something -- largely a

18 decision that he will make.

19 Is that right, Mr. Stapleton?

20 MR. STAPLETON: Well, I'm the

21 representative within the office of Nuclear Security

22 who would be tasked with that. But in conjunction

23 with that, we would also talk to the engineers,

24 structural engineers, mechanical engineers, as to the

25 technical aspects. So, it would be a joint decision
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with other offices within NRC.

JUDGE FARRAR: All right. And I take it

that while some decisions like that or some privacy

type issues, ministerial, like an employee's Social

Security Number, you know. It's obvious, I know, that

there's a rule that covers that. There will be some

discussion or some discretion and judgment needed for

this classification?

MR. STAPLETON: I'm sorry, sir. I did not

hear the last part of that.

JUDGE FARRAR: Question is whether this

decision that you'll be making in conjunction with

your colleagues is a ministerial decision where you

just look at the rule that says, you know, don't

release the Social Security Number versus a one that

involves some judgment and discretion? I take it it

would be in the latter category?

MR. STAPLETON: Yes, sir. That would be

correct.

JUDGE FARRAR: All right. The reason I ask

this question is that in one of the documents, the

State questioned whether this is a decision the staff

gets to make or whether this is something the Board

gets to be involved in on a review basis.

Mr. Turk or Ms. Marco, what's the staff's
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1 position on that?

2 MR. TURK: Your Honor, our position would

3 be that the Commission itself has the authority to

4 classify information as Safeguards. They have

5 delegated that authority to the staff. The staff is

6 performing that function within the Office of Nuclear

7 Security and Instant Response which, by the way,

8 reports up to through a deputy director to the

9 executive director for operations. So, that is a

10 staff function.

11 If the State wishes to challenge any

12 determination by the staff, they can always raise that

13 to the licensing board and the licensing board would

14 then determine whether it believes it's appropriate

15 for it to question or differ with the staff's

16 interpretation.

17 And I guess in the normal way of doing

18 things, if the Board wants to involve itself in that

19 decision, the other party is going to direct whether

20 or not that's appropriate,, and if determined to be

21 appropriate, the Commission itself could review any

22 final determination.

23 JUDGE FARRAR: If it .came to that, would

24 the staff's position be that that was a legitimate

25 function for the Board or would the staff's position
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1 be that anything the State didn't like would get taken

2 up through the staff chain of command up to the

3 Commissioners? And the reason I ask this question,

4 while I generally agree with the State's position

5 that, you know, this is the Board's proceeding,

6 Safeguards information is a different type of matter

7 and what would the staff position be on whether we

8 have any business. Do you agree with that or not?

9 MR. TURK: I can't give you a definite

10 position on that today, Your Honor.

11 JUDGE FARRAR: Mr. Silberg, in your

12 experience, have you seen this problem come up before?

13 MR. SILBERG: No, I have not.

14 JUDGE FARRAR: Do you know what your

15 position would be?

16 MR. SILBERG: I mean, my own personal

17 position in this, without consulting with Paul or

18 Sean, is it really is a staff function, you know, and

19 probably not something that the Board is in the best

20 position to get involved in. I think Mr. Stapleton's

21 group, you know, is chartered with those kinds of

22 decision and I don't think it's something that's

23 necessary within our expertise or the Board's or the

24 State.

25 MR. SOPER: Your Honor?
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1 JUDGE FARRAR: Yes, Mr. Soper.

2 MR. SOPER: If I might, could I just

3 inquire from Mr. Stapleton why it is that he's been

4 asked to look at this material for Safeguards at this

5 point when we've already had pre-filed testimony on

6 consequences, both by PPS and by the State and there

7 was no inquiry?

8 MR. TURK: Your Honor, this is Sherwin

9 Turk. I don't think that's a question that really

10 should be directed to mr. Stapleton.

11 JUDGE FARRAR: Then why don't you respond

12 to it.

13 MR. GAUKLER: Mr. Turk, before you respond

14 -- this is Mark Delgadi.

1s I have to sign off at this point to return

16 to the other meeting that I'm attending, but Mr. Turk

17 can contact me if you have any questions that I can

18 answer. Sorry.

19 JUDGE FARRAR: Okay. Thanks, Mr. Delgadi.

20 MR. DELGADI: You're welcome.

21 MR. TURK: If I understand the question

22 posed by Mr. Silberg as to why we would be looking at

23 Safeguards now with respect to a report that we

24 haven't seen yet, when PFS or the State has already

25 submitted evidence on this issue. Is that the
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1 question?

2 JUDGE FARRAR: That's how I understood it.

3 MR. SILBERG: Yes. We've already had pre-

4 filed testimony on this question. Calculations by

5 Storm Webster analyzing the strength of the cast for

6 F-16 impacts and bombs and there was no suggestion by

7 the staff that it ought to be treated as Safeguards.

8 I'm wondering why now the issue is raised?

9 MR. TURK: Currently, we're in a different

10 environment that we have been for the last period of

11 time leading almost up to the time that we went to

12 hearing in the year 2002.

13 The events of September 11, 2001, have

14 caused the staff to re-examine the need to classify

15 information. Excuse me, to designate information as

16 Safeguards.

17 We're doing more with respect to

18 designating Safeguards information now than we had

19 done previously.

20 I can't answer your question directly. I

21 think it's more in the nature of an argument than a

22 factual question. I can only tell you that at this

23 point in time, the staff is looking at the need to

24 designate information as Safeguards and where it deems

25 it appropriate to do so, we'll do so.
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1 JUDGE FARRAR: All right, we may -- I think

2 we've gone as far as we can with this. I was just

3 trying to make sure we all had a common understanding

4 of what was going on and how we were going to proceed.

5 MS. CHANCELLOR: Your Honor, this is Denise

6 Chancellor.

7 Is there any way to circumvent the system

8 given that the Commission has given you unusual --

9 that you may take unusual procedural measure? Could

10 you ask Commission whether it's appropriate for the

11 Board to use confidential information in this case?

12 JUDGE FARRAR: Good question, Ms.

13 Chancellor.

14 Let's all think back to the protective

15 order that Judge Ford put out, I think, pretty much

16 adopting what the parties had agreed on way back in

17 '97, I think it was, when you did the security plan.

18 Judge Ford told me that you all had pretty

19 much agreed. Now, that was prior to September 11th,

20 2001. I don't know if everyone would, you know, agree

21 to it now. That seemed to have -- you know, I was

22 afraid sometime ago this material might be so

23 confidential that we would have to 'get into getting

24 clearances for the participants, formal security

25 clearances, but Cindy Harbaugh and Mr. Stapleton told
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1 me yesterday -- and the fear there, of course, is that

2 clearances take a very long time these days.

3 They told me yesterday that they thought

4 there would be no need for that and, in fact,

5 protective measures of the kind, you know, of the

6 kinds or similar to those in 1997 order might do the

7 trick.

8 I do notice -- well, let me ask, Mr.

9 Stapleton, am I correct, there's no one thinking right

10 now that participants would need, who don't have

11 security clearance, would need security clearances.

12 Is that correct?

13 MR. STAPLETON: That' s correct, Your Honor.

14 JUDGE FARRAR: Okay. And looking at the

15 protective order, what it did was have everybody who

16 was seeing the material sign a non-disclosure

17 affidavit.

18 Now, in looking through that, the Board

19 would seem to think that the big problem as the State

20 has mentioned in passing earlier, is the no phone call

21 problem, that phone calls being subject to being

22 tapped into at any place along the line are viewed as

23 not secure and yet -- and that.is, I take it, Mr.

24 Soper and Ms. Chancellor, that is a big problem for

25 you if you have witnesses who aren't from the
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1 University of Utah or one of the other educational

2 institutions that that's one of the things you're

3 referring to as a problem for you in preparation for

4 the case?

5 MS. CHANCELLOR: Yes, it's a severe

6 constraint, Your Honor. And a point of clarification

7 about the protective order. The only thing that we

8 agreed with amongst the staff in PFS were the names of

9 people who should be added to the list.

10 Those procedures in the procedural order

11 were imposed on us and we didn't, I mean, we agreed to

12 follow them, but we didn't come to any sort of mutual

13 agreement as to what it was we had to do.

14 JUDGE FARRAR: All right. So, the Board

15 can't use that -- cannot necessarily use that prior

16 order as representing now the consensus of the

17 parties. Is that correct?

18 MS. CHANCELLOR: Certainly from the State's

19 point of view, Your Honor. There's many unworkable

20 mechanisms in here, one of which is that the only

21 place you can view the material is at an office of the

22 State and no where else, other than the NRC and PFS

23 facilities.

24 So, the structure of it would have to be

25 changed significantly.
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1 JUDGE FARRAR: Do the other parties --

2 well, first off, Mr. Stapleton, you told me yesterday,

3 if I'm correct, about the -- the way your office

4 handles these things, phone lines, even land lines are

5 not secure enough unless you have a national lab or

6 some place with a military encrypted phone, phones are

7 out. Is that correct?

8 MR. STAPLETON: Discussing specific

9 Safeguards information over a regular phone line would

10 not be allowed. It is true that there are what they

11 call secure telephone equipment, STE's, generally used

12 in the Government classified arena that would be

13 acceptable to discuss Safeguards freely. The only

14 other option would then be for people to sort of

15 generally talk around an issue, such as a document

16 could be FedEx's to somebody and then they could say,

17 for example, if the number in item 4 was doubled, you

18 could talk to that extent. Generics talking around an

19 issue over a land line, but not specific Safeguards

20 information.

21 JUDGE FARRAR: Now, you said Fed-Exing to

22 somebody, but yet Ms. Chancellor is concerned that the

23 only place you can view the documents is in a State

24 office. Help us on that. Does that mean they can't,

25 if they have a witness at a university somewhere else
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1 in the country, can they FedEx materials to that

2 person?

3 MR. STAPLETON: The requirements in 73-21

4 would allow dealing with Safeguards information in any

5 place as long as there was sufficient protection

6 measures in place.

7 For storage of Safeguards information,

8 that would either be a security storage container.

9 Most people would view that as a safe or else it would

10 be a security filing cabinet with a locking bar would

11 be another option.

12 JUDGE FARRAR: So, if I'm a university

13 professor, it's at a university and they send it to

14 me, I can't take it home and work on it at home and

15 call them at night with it unless I have one of those

16 devices in my home? Is that what you're saying?

17 MR. STAPLETON: That's correct.

18 MR. SOPER: I always though if the document

19 remained in your possession, it did not need to be

20 locked up.

21 MR. STAPLETON: Well, that's true. Of

22 course, I was talking storage requirements for a

23 document. But, yes, if it's attended by an

24 individual, you can keep it with you.

25 JUDGE FARRAR: So, I can take it home in my
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1 brief case?

2 MR. SOPER: And keep your briefcase with

3 you.

4 JUDGE FARRAR: Take the briefcase with me.

5 Have the briefcase in my bedroom. I go to sleep at

6 night and that's okay?

7 MR. STAPLETON: The burden would be that

8 you would have to show that it was constantly in your

9 possession. Yes, sir.

10 JUDGE FARRAR: Okay.

11 JUDGE LAM: This is Judge Lam.

12 Ms. Chancellor, you and the State of Utah

13 have gone through the protective order that we issued

14 in 1997. Can you share with us more about your

15 experience under that process on the security plan

16 litigation?

17 MS. CHANCELLOR: Yes, Your Honor. In that

18 case, we had one State witness and she was located in

19 Salt Lake City. She was the director of the Division

20 of Radiation Control and the security plan was

21 actually kept out at his office in the same location

22 that she was. So, what we did, the attorneys would go

23 out to the Department of Environment Quality, use a

24 stand-alone computer and visit with that person.

25 We had one witness. It was very
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1 cumbersome in terms of writing the documents because

2 we couldn't use a LAN. We were basically using a lap

3 top and saving to disc. Deadlines were difficult

4 because we had to FedEx by 5:30 that night in order to

5 get it in the mail. But it was doable because there

6 was just one witness located in Salt Lake City and we

7 didn't talk on the phone. We had to go out and visit

8 and that was only like about three miles. So, that

9 was workable.

10 It's quite different from the instant

11 case. The security plan involved just one fairly slim

12 document. Here we're talking about various reports.

13 We know that we're going to need several sets of

14 witnesses because of what PFS told us last week that

15 the reports will contain.

16 So, it's hard enough to meet the deadlines

17 under the regular system, but with without being able

18 to e-mail or talk on the telephone or fax or freely

19 share information, it's just going to totally bog down

20 the way in which we can communicate with our

21 consultants and experts.

22 JUDGE FARRAR: Thank you, Ms. Chancellor.

23 MS. CHANCELLOR: You're welcome.

24 MR. TURK: Your Honor, this is Sherwin

25 Turk. May I have an opportunity to respond?
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1 JUDGE FARRAR: Yes, certainly.

2 MR. TURK: I think Ms. Chancellor's

3 arguments are premature. We haven't seen the report

4 yet. She doesn't know yet how many witnesses she'll

5 have or, in fact, which witnesses she would want to

6 use to address the report.

7 I think until she sees the report and, in

8 fact, until we have a determination as to whether it

9 should be treated as Safeguard or whether some

10 portions alone should be treated as Safeguards, I

11 think it's very premature to start talking about the

12 burden that would be imposed on the State.

13 And I think once we have the report in

14 hand, once we have a determination from NSIR, as to

15 whether or not it should be treated as Safeguards or

16 if Safeguards, how much of it should be treated as

17 Safeguards, I don't think we can really start

18 addressing the actual burden.

19 JUDGE FARRAR: All right. Mr. Silberg or

20 Mr. Gaulker, you want to be heard on that briefly?

21 MR. SILBERG: Yes. This is Jay Silberg.

22 One point I'd make is at least one of the

23 reports clearly won't be Safeguards and that's the

24 report that will put together the information on the

25 aircraft speed at impact and angle at impact. That
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1 data from the aircraft -- Air Force Accident Report,

2 so that one certainly will not be a Safeguards report.

3 And, as I said, we don't know -- as Paul said, we

4 don't now how the staff will want to treat the other

5 reports.

6 MR. TURK: I don't think you know how we

7 want to treat that either until we still it. So, I

8 wouldn't reach any conclusions until you submit it.

9 MR. GAUKLER: I would like to add that we

10 were conscious or what we understand to be the

11 Safeguards criteria and we've tried to craft the

12 report so they do not contain Safeguards information.

13 We make an affirmative effort in that respect. I

14 don't know what the staff's final determination will

15 be, but we're trying to make that effort.

16 JUDGE FARRAR: Well, Mr. Gaulker, let me

17 follow up that point and ask Mr. Stapleton or counsel.

18 Mr. Gaulker said the company is trying to craft the

19 reports to avoid them getting the Safeguards label.

20 There was a time in this country when the

21 Government was famous for over classifying documents.

22 I think that may be past us, but we are, in the other

23 hand, in the post-September 11t' era.

24 Mr. Stapleton, if there's room for

25 judgment and discretion here, did you take into
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1 account that it would be easier to run this proceeding

2 given Ms. Chancellor's position on what her problems

3 might be, that it would be easier to run this hearing

4 if the documents were not Safeguards, that's given

5 that the Commission has said it is an important value

6 from their point of view to finish this hearing by ear

7 end.

8 Is that something you take into account as

9 you exercise your judgement and discretion? You know,

10 the public interest in getting this hearing done

11 quickly, or is that something that you don't take into

12 account, that you just do your classification sort of,

13 and I don't use this term negatively, you know, kind

14 of in a vacuum, because you've got to get the right

15 answer on Safeguards and you don't really care? It's

16 not your job to care about the hearing?

17 Can you help us with that?

18 MR. STAPLETON: Yes, sir. It is true that

19 that in making the determination of safeguards

20 information, we look at what has been released in the

21 public domain. That is a criteria that we take into

22 consideration.

23 In this case, the. issue may be the

24 accumulation of information, but what we will do is we

25 are required, even though we may mark a particular
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1 document or report as Safeguards information, we're

2 also required to what they call portion mark the

3 document. So, it is conceivable that a document that

4 is 100 pages may be marked Safeguards information but

5 when you get down to the nitty gritty, it may be that

6 that 88 pages are releasable and only 12 pages would

7 actually be Safeguards information. So, even though

8 the entire report may be marked that way, it is

9 obligatory to us to mark, I believe, on a paragraph-

10 by-paragraph basis or in the case of a drawing, it may

11 be on a page-by-page basis what is or is not

12 Safeguards information.

13 JUDGE FARRAR: Okay. That answers part of

14 my question. Let me restate the other part.

15 Are the needs of this hearing something

16 you take into account in making either a full or

17 partial decision or is your job just to protect

18 Safeguards and the hearing will have to, you know, the

19 hearing is stuck with whatever your decision does?

20 MR. STAPLETON: Yes. Our decision would

21 be, you know, whatever meets the threshold of

22 Safeguards and the fact that the hearing is ongoing,

23 would not be a consideration for us.

24 JUDGE FARRAR: Yes. I thought that's what

25 your answer was going to be but I just wanted, you
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1 know, we're all on some new ground here. And I just

2 wanted to make sure that as we move forward, we

3 understand what everyone's role is.

4 MR. TURK: Your Honor, this is Sherwin

5 Turk. May I offer a comment also?

6 JUDGE FARRAR: Yes, certainly.

7 MR. TURK: See, the decision to classify

8 something as Safeguards is not something that the

9 staff decided on its own that it should do.

10 There is a statutory responsibility placed

11 on the Commission under Section 147 of the Atomic

12 Energy Act, entitled Safeguards Information --

13 JUDGE FARRAR: Right.

14 MR. TURK: -- which makes it incumbent

15 upon the Commission to properly designate material

16 that is Safeguards information and to withhold it from

17 the public if certain determinations are made. And

18 those are set forth in the statute.

19 The Commission's obligation is not

20 something that the staff can waive, that the licensing

21 board can waive or that attorneys for the State of

22 Utah can waive. The first question is as Mr.

23 Stapleton described it, a determination of whether the

24 information is Safeguards.

25 There is also a requirement in the statute
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1 that when the Commission exercises its authority to

2 designate information as Safeguards or not, is that it

3 takes into consideration minimum restrictions needed

4 to protect the health and safety of the public or

5 common defense and security and also to consider

6 whether the unauthorized disclosure of the information

7 could reasonably be expected to have a significant

8 adverse effect on the health and safety of the public

9 or common defense and security by significantly

10 increasing the likelihood of theft, diversion or

11 sabotage.

12 The State places the obligation on the

13 Commission and the Commission has delegated that

14 responsibility to the staff to make the right call on

15 whether something should be designated as Safeguards

16 or not.

17 If the State ultimately finds that the

18 designation of the material as Safeguards impedes its

19 ability to quickly litigate the issue before the

20 Board, they can always ask for relief with respect to

21 the schedule from the Board, but I don't think we

22 should be looking and waiving Safeguards designation

23 as the way to give the State the relief that it needs.

24 JUDGE FARRAR: I appreciate it, Mr. Turk,

25 and we were not suggesting waiving. We just wanted to
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1 make sure we knew how the decision would be rendered.

2 Given what Mr. Stapleton and you said,

3 then assuming some of the material is designated

4 Safeguards, then there are actually two forms of

5 relief. What's the nature of the protective order?

6 What is the nature of the conditions in the protective

7 order that would protect the Safeguards information?

8 I suppose reasonable people can argue

9 about what's needed in the protective order and the

10 second item would be what you said is that those

11 conditions are at the right time proven too onerous

12 for one party or another to prepare the case, then you

13 have a scheduling issue.

14 Is that a fair paraphrase, Mr. Turk, of

15 what you were suggesting?

16 MR. TURK: Yes. And the determination as

17 to what should be done with the scheduling is

18 something we really can't address until we see if the

19 material is treated as Safeguards or how much of it is

20 treated as Safeguards or whether there is actually any

21 real impediment to the State or some other party to

22 the legal issues. We just have to defer that question

23 for now.

24 JUDGE LAM: this is Judge Lam.

25 Mr. Turk --
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1 MR. TURK: Yes.

2 JUDGE LAM: -- do I understand you're

3 saying assuming the information is classified as

4 Safeguard, then the prohibition against using e-mail

5 and ordinary telephone line is not something that the

6 staff or this licensing board has the discretion to

7 waive?

8 MR. TURK: That's correct.

9 And I'd like to make one other point. We

10 talked so far about the need for persons to sign a

11 non-disclosure affidavit.

12 Another part of the requirement is that

13 the person who signs a non-disclosure affidavit must

14 have a need t know the information. Merely signing a

15 non-disclosure affidavit does not satisfy the

16 requirement that the person had a need to know.

17 JUDGE FARRAR: That raises a question that

18 I think the State raised in that joint report, which

19 is, the difference between consultants and witnesses.

20 In other words, there was some suggestion that

21 previously that the only person with a need to know is

22 a witness, whereas, I think the State was suggesting

23 and Ms. Chancellor, correct me if.I'm wrong, that they

24 want to send the report out to some experts to look at

25 it who may or may not turn out to be the witnesses.
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1 Ms. Chancellor is that stating your

2 problem correctly?

3 MS. CHANCELLOR: We're in a Catch 22, Your

4 Honor. Until we see the report and send it to

5 experts, we don't now what witnesses we will need.

6 And I think it's different than the security plan that

7 we were faced with before.

8 I agree with Mr. Turk that it seems like

9 we have to defer any discussion on the schedule until

10 the staff makes a determination in July on the

11 Safeguards plan.

12 If we are going to have to prove that the

13 person that we send the report to is a person who

14 needs to know, we are basically going to be disclosing

15 all of our litigation -- the behind the scenes

16 litigation inquiry that any party is entitled to in

17 order to have any sense of due process in this

18 proceeding.

19 So, if Mr. Turk's point is, as I believe

20 the staff may have argued in the past, that the need

21 to know is the witness qualifications, what are they

22 going to look at? What expertise do they have? If

23 we're going to get into that (1) it's going to bog

24 down the process and (2), in order for us to see the

25 report or in order for a technical person to see the
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1 report, we're going to have to disclose information

2 that we would not otherwise have to disclose on a non-

3 testifying witness.

4 But the main point, Your Honor, is that I

5 think that we're in a Catch 22. Until a technical

6 person sees the report, we really don't now what

7 witnesses we will need.

8 JUDGE FARRAR: In light of your comment,

9 Ms. Chancellor, let me ask Mr. Turk.

10 Are we as a Board going to spend a lot of

11 time arguing about need to know and let me go out on

12 a limb here. It seems to me the State has enough

13 problems getting ready, that there ought to be some

14 presumption and if they say they want to send it to a

15 certain expert to look at it, isn't it almost a given

16 that that's a need to now or are we going to get into

17 reviewing that -- reviewing whether the State has

18 really picked its experts correctly?

19 MR. TURK: Your Honor, the need to know is

20 defined in 10 C.F.R. part 73. Need to know is defined

21 as a person who has responsibility for protecting

22 Safeguards information and the proposed recipient must

23 need the information for the performance of official

24 contractual or licensee duties of employment.

25 In our view, the State would not be
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1 limited to sending the report only to its witnesses.

2 For instance, if the State receives the report and it

3 determines that it needs help from persons with

4 certain expertise in understanding the report or

5 understanding whether it was performed correctly, then

6 that could establish a need to know for that person to

7 see the report. That's different from sending it out

8 to 25 state office employees, saying, hey, take a look

9 at what just came in. If those are not people who are

10 actually needed in order to help the State assess the

11 adequacy of the report, then those persons would not

12 have a need to know.

13 And I wouldn't say that only the person

14 they designate as a witness has the need to now, but

15 I would say that they should be very careful in making

16 sure that they do not have widespread dissemination of

17 Safeguards information unless the people they send it

18 to really have a need to know that information for

19 purposes of participating in this proceeding.

20 I would like to comment also on some other

21 points that Ms. Chancellor made.

22 JUDGE FARRAR: I'll let you do that in a

23 minute. Let's follow up on this.

24 MR. TURK: And by the way, let me mention

25 that Steve O'Connor has joined us here in the room.
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1 JUDGE FARRAR: Okay. Mr. O'Connor,

2 welcome.

3 MR. O'CONNOR: I'm sorry I was a bit late.

4 My wife had a doctor's appointment. I was watching

5 our child and it ran a bit longer than I thought it

6 was going to run.

7 JUDGE FARRAR: Okay.

8 MS. CHANCELLOR: Your Honor, the need to

9 know is something that the State defines or is it

10 something that Board or the staff or other parties get

11 to comment on? I think that's the critical question.

12 We don't have time to send this report around to 50

13 people. I mean, we can assure you that we will be

14 very selective because of (1) because of the time

15 constraints as to who we decide need to know. So, I

16 guess the question is, is this our own decision or do

17 we have to -- is it better by other people?

18 JUDGE FARRAR: That's exactly the question

19 I was going to ask, Ms. Chancellor. The point being,

20 every time you have to do that, if, in fact, you have

21 to get -- if some party thinks you need to get

22 clearance to do that, then every time you want to send

23 it to somebody, you've got to file something and we've

24 got to give the parties a chance to respond. And I

25 suppose we need to make a decision and if you do that
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1 enough times, sooner or later I'll be writing a letter

2 to the Commission saying we perceive the schedule has

3 slipped because of the procedures for protecting

4 Safeguards.

5 Can we, and I know we don't want to get

6 ahead of -- maybe none of this is Safeguards material.

7 I don't want to have the same, you know, start the

8 same conversation two weeks from now or whatever. Can

9 we have -- well, let me ask the staff since they have

10 said this is, you know, their primary responsibility

11 and it is, in fact, a serious responsibility and we

12 should never, you know, never lose sight of that that,

13 you know, this material in the wrong hands could have

14 serious repercussions.

15 But, Ms. Marco or Mr. Turk, do you want to

16 make a suggestion, thinking ahead now, for how this,

17 you know, what we're going to ask of the State and, I

18 suppose, the company before they send it to other

19 people?

20 For example, we could have the State

21 simply provide a notice that they have today sent it

22 to the following named individuals for the following

23 purpose. Or if that might reveal .their strategy. They

24 might say we've sent it to three consultants and not

25 give us their names. I don't now.
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1 Do you have any suggestions, Mr. Turk?

2 MR. TURK: Well, I'm really not too

3 concerned about the State's disclosure or the

4 strategy. Strategy is really unimportant to us.

5 The issue in this case is whether the

6 Applicant demonstrates that the consequences of an

7 aircraft crash are not significant. Whoever the State

8 chooses to go about doing that is its own business and

9 is not something that I'm going to have time to even

10 start to think about.

11 JUDGE FARRAR: Well, wait a minute. Wait

12 a minute.

13 MR. TURK: That's not the point.

14 My suggestion to the state would be that,

15 first of all, the State exercise caution, that they

16 limit the group of people to whom they would want to

17 send the report. And they should understand that

18 Safeguards information if unauthorized disclosure is

19 made can result in civil and criminal penalties. It's

20 a serious responsibility to safeguard the information

21 as the name implies.

22 If they limit themselves to the group of

23 people who really have a need to see the information

24 in order to help frame the State's case, then I don't

25 think we're going to have any problem.
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1 JUDGE FARRAR: Okay. I hear what you're

2 saying, Mr. Turk.

3 MR. TURK: In terms of the procedure, Your

4 Honor, the people to whom the State would like to

5 disclose the information would have to file a non-

6 disclosure affidavit and the State would have to show

7 that they have a need to know. I believe they should

8 do that.

9 JUDGE FARRAR: They would have to show a

10 need to know on a prior basis or just has to be

11 prepared to defend itself later on?

12 MR. TURK: I would suggest that if all they

13 do is send an e-mail to the staff a copy or to the

14 licensing board with a copy to the staff and to DFS,

15 I suppose, in which they identify the people that they

16 wish to send it to - -

17 MR. SILBERG: We don't want to see that.

18 MR. GAUKLER: I don't think we have to

19 see that.

20 MR. TURK: All right.

21 MR. SILBERG: I'm not interested in it.

22 MR. TURK: And I don't need to see it. I

23 have no problem if they send it to the Board.

24 MS. CHANCELLOR: Oh, okay. We could agree

25 to fax the non-disclosure agreement and the names and
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1 anything else to the --

2 MR. SOPER: The Board only.

3 MS. CHANCELLOR: We have no problem with

4 full disclosure to the Board about what, you know --

5 MR. TURK: We just have to know if we're

6 expected to send documents to someone and who to send

7 them to.

8 MR. STAPLETON: We'll send them ourselves.

9 JUDGE FARRAR: Well, let me ask Mr.

10 Stapleton, if I have a problem with you notifying the

11 Board. There's kind of a chilling effect here.

12 Mr. Turk, you've made an eloquent speech

13 about the State's duty to not, and all of our duties

14 not to disclose Safeguards information. So, now they

15 sit there and say, well, we think there is a need to

16 know by this person. But, gee, is there a U.S.

17 attorney lurking around somewhere who might later

18 think there wasn't a need to know?

19 MR. SOPER: Well, I always though and maybe

20 Mr. Stapleton can correct me, that the need to know

21 was not a determination made by the NRC but really by

22 the person who has the information and is transmitting

23 it to another person.

24 MR. TURK: And the definition says, the

25 need to know means that determination by a person
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1 having responsibility for protecting Safeguards

2 information.

3 Now, if the protective order that the

4 Board puts in place places the responsibility for

5 protecting information on those people named in the

6 order, I think the counsel of the State and the

7 counsel of PFS, then we're required to file this

8 requirement here, that we need to make a determination

9 that the person we're going to give it to has a need

10 to know.

11 In this respect, my understanding the

12 licensee want a Safeguards program in place, make

13 determinations on a need to now basis without -- I

14 don't think they provide information to the NRC, but

15 I could be wrong on that, as to who they provide -- as

16 to who has access to Safeguards information.

17 JUDGE FARRAR: So, then that would mean

18 that if the State makes a good faith determination

19 about a -- a non-frivolous determination about need to

20 know, then that's it. That's their determination.

21 MR. SILBERG: Now I think, as I understand

22 the regulations, this is Mr. Silberg. It's a two-step

23 process. I mean, you have to have an established need

24 to know, which explains it and it's in the definition

25 is 73.2. And then you have to be in one of a bunch of
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1 categories. And one of those categories is an

2 individual during a disclosure is ordered under 2.744,

3 which is the order that Judge Bulwork's board issued

4 prior. And I think all we need to do is make sure

5 that whoever the State wants to provide that

6 information to is covered by that order.

7 MS. CHANCELLOR: Covered in the sense of

8 general of generally described rather than

9 specifically named, do you mean, Mr. Silberg?

10 MR. SILBERG: Oh, I don't know. It's

11 whatever the Board thinks is necessary, you know, to

12 whom disclosure is ordered. It could be -- there are

13 technical consultants as the State determines

14 necessary to evaluate the reports.

15 JUDGE FARRAR: Well, Mr. Silberg, under

16 that view, the order would name some people. For

17 example, the people on this phone call and then would

18 have a generic category of people to whom, that you

19 just described, whom that named individual believes

20 has a right to know.

21 MR. SILBERG: I mean, that's certainly one

22 way to do it. I'm not saying that's the only way to

23 do it, but I cold see that as bei~ng a permissible way

24 to do it.

25 Now, I don't know whether Sherwin or Mr.
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1 Stapleton would agree with that.

2 JUDGE LAM: This is Judge Lam.

3 I thought the protective order had worked

4 well in the past in this fashion. The party make

5 their own determination as to who has the need to now

6 and then that person or persons would sign the non-

7 disclosure affidavit.

8 MR. SILBERG: Uh-huh.

9 JUDGE LAM: And that was it.

10 MR. SOPER: The previous protective order

11 I think did require Board approval before the specific

12 person -- before access was provided to that person in

13 addition to signing a non-disclosure.

14 JUDGE LAM: Yes, you're right, Mr. Soper.

15 MR. SILBERG: I don't that what Mr. Soper

16 said, I don't think that former provision is

17 necessary, if the Board is reared perfectly.

18 JUDGE FARRAR: Well, I have -- maybe it's

19 only a hypothetical problem. But, Mr. Stapleton and

20 Mr. Turk I think early in this conversation indicated

21 that decisions about Safeguards information are the

22 problems of the staff, not the Board.

23 I'm not sure if that's the rule. I'm not

24 sure I'm comfortable with getting something from Ms.

25 Chancellor and saying, oh, it looks okay to us because
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1 we have no -- you told us we have no expertise in

2 making that decision.

3 MR. SILBERG: What we were talking about

4 before is whether information is or is not Safeguards

5 information. What we're talking about now is the

6 people to whom that information can be disclosed and

7 one of the categories of such people is an individual

8 to whom disclosure is ordered pursuant to 2.744E of

9 this chapter, and that's, you know, as set forth in

10 73.21C1, I guess it is.

11 And then 2.744, you know, I think refers

12 to presiding officers and officers orders.

13 JUDGE FARRAR: Well, on that question, Mr.

14 Silberg, you say we would have the expertise and

15 competence to make that decision?

16 MR. SILBERG: I believe that's right.

17 JUDGE FARRAR: Yes. Okay. Good point.

18 MR. SILBERG: Now, you know, I'm not an

19 expert on this stuff, but that's how I read it quickly

20 at least.

21 MR. TURK: We share that too, Your Honor,

22 for the staff.

23 JUDGE FARRAR: All right. Then this, I

24 think, gives us a framework so that after this

25 material is classified, have a framework for moving
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1 ahead fairly quickly without repeating this call.

2 MR. SILBERG: Yes. I mean, even before the

3 classified, if we're going to treat it subject, you

4 know, subject to reclassification and Safeguards

5 information, then we can go ahead and start

6 distributing the stuff.

7 If the staff later determines that they

8 don't think it is, then it ceases to become Safeguards

9 and all the restrictions, you know, no longer apply.

10 JUDGE FARRAR: But if we assume it's

11 Safeguards and you we want it in the State's hands as

12 quickly as possible --

13 MR. SILBERG: Then they need to identify to

14 the Board, you know, who the individuals are.

15 JUDGE FARRAR: and we need to have an order

16 like -- something like the previous order --

17 MR. SILBERG: Yes.

18 JUDGE FARRAR: -- and they have to -- with

19 non-disclosure affidavits attached?

20 MR. SILBERG: Yes.

21 JUDGE FARRAR: Okay. Let me --

22 MR. SILBERG: In the meanwhile, we can get

23 the stuff out to, you know, Denise and, I don't know.

24 Jim may not be on the list yet. But --

25 JUDGE FARRAR: Is --
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1 MS. CHANCELLOR: One problem with the

2 protective order that we have at the moment. It just

3 defines Safeguards as a security clearance. So, it

4 really doesn't have your consequences report.

5 JUDGE FARRAR: Yes. Mr. Silberg, were you

6 suggesting we would temporarily operate under the

7 old --

8 MR. SILBERG: No, no. I think -- I haven't

9 looked at the order, but if Denise is correct that

10 it's limited to the Safeguards plan, then you'll have

11 to update that order.

12 JUDGE FARRAR: Let me nominate one of the

13 parties to draft up a new and improved order.

14 MS. MARCO: Your Honor, this is Catherine

15 Marco with the NRC staff, and I have looked through

16 the order and I have proposed working so, I would be

17 happy to take on that role.

18 MR. SILBERG: And I think the best thing

19 for us to do, Your Honor, if you don't mind, is if Ms.

20 Marco can do that today, she can mark up the order,

21 send it out to PFS and State counsel. They could look

22 at the proposed changes and maybe we could get you a

23 jointly proposed modification of the existing order.

24 JUDGE FARRAR: Okay. Mr. Silberg, you may

25 give Ms. March a big thank you.
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1 MR. SILBERG: Thank you, big.

2 MR. SOPER: this is Jim Soper. Might I

3 suggest to save time that the first draft include Mr.

4 Silberg's suggestion that along with the specific-

5 named individuals, we have a generic class of those

6 person who the State deems -- and PFS deem necessary

7 to advise it in the manner provided that they first

8 sign an affidavit and forward it to the Board.

9 JUDGE FARRAR: Yes. Ms. Marco, why don't

10 you try to work that in and, again, Ms. Marco, thank

11 you for taking that on. The driving of the schedule

12 is basically something that the company wants more,

13 while we all want to do it. The company wants more

14 than anything else. I was going to have Mr. Silberg's

15 people volunteer, so thank you, Ms. Marco, for taking

16 that.

17 MS. CHANCELLOR: Your Honor, I have a

18 question. Are PFS's consultants under the same

19 constraints with respect to Safeguards as the State's

20 consultants? I know the staff are in a different

21 position.

22 JUDGE FARRAR: Mr. Stapleton, I guess and

23 you and I talked a little bout this yesterday. If I

24 am the person who did the report, am I covered by the

25 same? Am I from the beginning or after the staff
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1 classifies it, I'm covered by the same rules as

2 everybody else. Right?

3 MR. STAPLETON: Yes, sir.

4 JUDGE FARRAR: So, the answer to Ms.

5 Chancellor's question is that the company's people are

6 subject to the same restrictions the State will be?

7 MR. STAPLETON: Yes, sir, I would believe

8 SO.

9 JUDGE FARRAR: Mr. Turk, is that --

10 MR. TURK: The rules make a distinction

11 between licensee or applicant personnel and other

12 people with respect to who may have access, but I

13 think what Mr. Stapleton is addressing is whether they

14 would be subject to the same requirements in terms of

15 communications and unauthorized disclosure in that

16 regard. So, we certainly agree with his comment.

17 JUDGE FARRAR: I missed the end of what you

18 said, but I take it what you're saying is simply

19 company people from now forward would subject to the

20 same restrictions as the State's people?

21 MR. TURK: With respect to how they

22 communicate the information and how they protect the

23 information. What I was also pointing out is that

24 under 10 C.F.R. part 73, licensee or applicant

25 personnel may obtain access to the information under
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1 a slightly different standard than people who are not

2 employed by the applicant or licensee.

3 And I would in that respect just turn to

4 10 C.F.R. 73.21C1. That has to do with access, rather

5 than how the information is handled.

6 JUDGE FARRAR: Was that regulation written

7 with power reactors in mind? The company has no

8 radioactive material in its possession now. What

9 we're talking about, reports, and I'm wondering if the

10 spirit of that rule is applicable here as opposed --

11 I mean, it seems to me with the report, why would the

12 companies sending it out to different witnesses or

13 consultants be any different from the State doing it?

14 MR. TURK: Once we have filed a report and

15 identified as Safeguards information any handling from

16 that point on would be subject to the same

17 requirement.

18 JUDGE FARRAR: All right. Ms. Marco, see

19 you can't make that clear in the draft order.

20 MR. TURK: If I may, Your Honor, with

21 respect to your question about the spirit of the

22 regulation, I don't think it had part 50 in mind. I

23 think it just follows the statute which doesn't make

24 a distinction between part 50 facilities or other

25 facilities.
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1 MR. SILBERG: And it talks about applicants

2 as well as licensees.

3 MR. TURK: Yes. And that would apply also

4 to contractors who are under -- who are acting on

5 behalf of an applicant or licensee.

6 JUDGE FARRAR: Okay. That may be the case.

7 But I'm wondering because we don't want to go through

8 this proceeding and the State has already talked about

9 the burdens on it. I don't know that we want to come

10 to the end of the proceeding and the State be in the

11 position and saying, well, we had these burdens on us,

12 but the company because of a peculiarity in the

13 regulations, didn't face those same burdens.

14 Is that something we want to throw up to

15 the Commission and the Court of Appeals after we've

16 all worked hard to reach a decent decision?

17 MR. TURK: I'm sorry. Is there a question,

18 Your Honor?

19 JUDGE FARRAR: Yes.

20 MR. TURK: I didn't hear it.

21 JUDGE FARRAR: The question is, even if the

22 -- for general circumstances, the rule carves out, you

23 know, special situations where applicants and

24 licensees. We're in the midst of a hearing here where

25 everyone is going to be scrambling to try to put their
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1 case together. And do we want to be in a position

2 where different rules apply to the applicant than the

3 State because that creates potential error, perhaps,

4 and somebody's line down the road.

5 Do we want to have to take that on? I

6 thought Mr. Gaukler was saying we will go by the same

7 rules that everybody else does.

8 MR. TURK: My understanding is that once we

9 filed that Safeguards with the NRC, to the extent that

10 we are under the protective order, we would have to --

11 we would be governed by the terms of the protective

12 order.

13 I think it is true that we would have the

14 option of being on PFS's specific security plan, but

15 it's our intent not to do that. It's our intent just

16 to have our witnesses and ourselves on the Board's

17 protective order, except for, I think, Mr. Silberg and

18 Ms. Chancellor have any kind of authority pursuant to

19 -- data pursuant to the PFS security plan. I think

20 Ms. Chancellor does pursuant to --

21 MS. CHANCELLOR: Designate.

22 MR. TURK: So, the only exception -- I

23 think that's in the protective order as was modified.

24 The only exceptions to the protective order identified

25 were Mr. Silberg and Ms. Chancellor.
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1 JUDGE FARRAR: All right. Well, I --

2 MR. TURK: And it's about the same thing.

3 We don't intend -- I don't intend to become part of

4 the PFS security plan. For example, if I -- if for

5 some other reason, I would continue to follow the

6 Board's protective order with respect to the handling

7 of the information here.

8 MS. CHANCELLOR: We're in a little

9 different situation though because we're no longer

10 dealing with the security plan. We're dealing with

11 reports that are generated to satisfy PFS's

12 obligations in this litigation.

13 The security plan is part of the licensing

14 requirement. So, in terms of the governor's

15 designate, that wouldn't apply to me in this instance.

16 Just like the definition in the protective order, it

17 doesn't apply any longer.

18 JUDGE FARRAR: Well, let's do this. Ms.

19 Marco, take a stab when you write it, if you would, in

20 making sure everyone is treated equally.

21 MS. MARCO: Yes. I got the general gist of

22 it.

23 MR. STAPLETON: Your Honor, may I make a

24 comment. Nothing that I said suggested that the

25 applicant personnel would not have to file the same
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1 rules as the State.

2 What I was addressing was what the rule

3 provides in terms of who may get access. But what the

4 State is concerned about here is how can they

5 communicate the information, whether by telephone or

6 not, what kind of mailing, whether things have to be

7 stored in a locked container, etcetera. Those

8 requirements would still apply to the applicant, as

9 well as to the staff and the State.

10 So, there is no disparity. There is no

11 inequity.

12 JUDGE FARRAR: There may not be. I just

13 want to make sure that that's how we launch the

14 proceedings.

15 MR. STAPLETON: Okay. And may I make other

16 point?

17 Ms. Chancellor suggested that she was

18 agreeing with me that we should not adopted schedules

19 this time. That was not my point at all. I think we

20 should adopt a schedule that's laid out in the

21 parties' joint filing.

22 JUDGE FARRAR: Well, we were just coming to

23 that, so let's -- I think we know now how we're going

24 to go along with the --

25 MS. CHANCELLOR: Your Honor, I have just
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1 one more question. Maybe Mr. Stapleton can answer

2 this.

3 In speaking with Ms. Marco, she suggested

4 that we should only have one copy of the report at

5 each location because that's a better way to control

6 access. But if we are going to get four or eight

7 reports from PFS, it's going to be unworkable for just

8 one copy of that report in the one location. So, is

9 that an NRC requirement or if we follow the security

10 procedures, may we have more than one copy so that,

11 you know, two or three of us can be working on the

12 reports at the same time?

13 MR. STAPLETON: As far as it being an NRC

14 requirements, there is no stipulation that there can

15 only be, you know, one report or three or whatever.

16 You can have as many as you want as long as the

17 protection requirements are in place.

18 There are parts of the regulation where it

19 does address minimum numbers, such as when producing

20 copies, make the minimum number required. But, if you

21 feel it's required in order to meet your obligations,

22 then you're allowed to do something.

23 MS. CHANCELLOR: Thank you.

24 JUDGE FARRAR: All right. In paragraph 4

25 of the old non-disclosure affidavit, that says you
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1 won't reproduce it without the express approval or

2 direction of the licensing board or the Commission and

3 some other exceptions.

4 Let's, Ms. Marco, write that so that to

5 incorporate instead Mr. Stapleton's minimum number.

6 MS. MARCO: Your Honor, I'm going to refer

7 to the words of the regulations which I think is

8 exactly what he said.

9 JUDGE FARRAR: Okay, good. Thank you.

10 Then let's turn to the schedule. If I

11 understand the schedule to the joint report, the State

12 agreed to the schedule on kind of the condition that

13 no Safeguards information was involved and that, if

14 Safeguards information was involved, the State was

15 kind of reserving their right to say we can't meet the

16 schedule, depending on how burdensome that becomes.

17 Is that correct, Ms. Chancellor?

18 MS. CHANCELLOR: I wouldn't say kind of,

19 Your Honor. I think it was "if" and only "if" with

20 respect to Safeguards.

21 We would fine -- we couldn't sign on to

22 the schedule if we were going to be constrained with

23 the Safeguards procedure. At the moment, we think

24 that we could attempt the schedule under normal

25 procedures, but you impose Safeguards on top of that,
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1 then we think that we just have agreed to the

2 schedule.

3 JUDGE FARRAR: All right, let's do this.

4 Rather than have a long argument about

5 that now, let's wait and see. Maybe we'll get lucky

6 and there will be no Safeguards documents.

7 In 4 there may be documents, but then we

8 will have all agreed on the protective order that Ms.

9 March is going to draft and maybe we'll find that

10 those procedures are not burdensome.

11 Mr. Turk said to Ms. Chancellor earlier

12 that her arguments were premature. Let's view them as

13 premature without prejudice to them being raised at

14 the appropriate time.

15 So, with that understanding, we would, for

16 purposes of planning, adopt the first half of the

17 schedule contained in the June 19t joint report,

18 subject to Ms. Chancellor and the State raising their

19 burdensome arguments at the earliest appropriate time.

20 Anyone want to -- oh, but I have some

21 problems with that.

22 Number one, the Board is not signing on to

23 any two-week hearing until we know how many witnesses

24 everybody has. So, while we're adopting this

25 tentatively, just like the State may come back and say
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1 the procedures are too burdensome, we may come back

2 and say, you know, we got 15 witnesses, 15 panels of

3 witnesses all of whom will have rebuttals. The

4 schedule doesn't have pre-filed rebuttal testimony and

5 so I don't think we came close to doing one panel a

6 day on our best days in size with it. I think what we

7 have to look at is one panel, one day. If each side

8 has five witnesses, it's a three-week hearing.

9 And all of that implies for going forward

10 after that.

11 Second, on the filing of the pre-file

12 direct, which is set for September 5 th, we like the

13 benefits we got. I think some of the parties

14 indicated that it was a good step for them in

15 organizing their thoughts. That when that pre-filed

16 direct testimony'comes in, it comes in with a cover

17 that's a summary of the key points in the testimony

18 and also around the same time, came an overall, not

19 proposed findings and conclusions, but proposed key

20 determinations, so that as we're all going through the

21 hearing, we know we are able to keep our eye on what

22 are the key points we're going to have to decide.

23 When we have our next conference call,

24 whenever that is, I'd like you all to be prepared to

25 address whether we should do exactly what we did in
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1 the previous hearing or whether by expanding that a

2 little, we might be able to cut down on the decision

3 writing time.

4 I became firmly convinced after the last

5 hearing that the more conferences and documents we

6 prepare ahead of time, the faster we can write a

7 decision afterwards, even if the price of going slowly

8 ahead of time, you go fast after the hearing. So,

9 we'll want to talk about what else comes in on

10 September 5th

11 And then there's a question -- well, okay.

12 With that background or those thoughts, does anyone

13 have a problem with us adopting tentatively, subject

14 to these caveats, the beginning of the first half of

15 the schedule, the schedule to take us through the

16 hearing?

17 MR. SILBERG: This is Mr. Silberg.

18 I don't have any problem. I really think

19 that we can do better than one panel, one day. And I

20 think if people are judicious in their use of cross

21 examination, recross, it really shouldn't take that

22 long. I mean, my experience, these hearings have been

23 must longer than others that I was in involving

24 comparable issues and comparable parties.

25 You know, I think it can be done faster.
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1 I wouldn't want to go in assuming that it's going to

2 be one panel, one day.

3 JUDGE FARRAR: Well, I've talked to people

4 about what I do at my work. I've often told them how

5 much I've enjoyed this case because we have top notch

6 lawyers on all sides, representing all three parties.

7 And I didn't see any examples for the most part where

8 people were fumbling. Now, again, the more we do in

9 terms of key determinations ahead of time, the more

10 we're able to control cross examination and say that,

11 you know, given what you're trying to prove, here's

12 the time limit. Ask as many questions as you want in

13 the next half hour and then sit down.

14 So, we're willing to, if you'll prepare us

15 better to do that, we can be more aggressive in doing

16 that.

17 Now, maybe these issues will not be as

18 complicated as size. Maybe that's an unfair

19 comparison that that material was as difficult as any

20 could be to master or counsel and for the Board.

21 But, are you suggesting, Mr. Silberg, and

22 you're the one who has seen the reports or at least

23 the drafts of the reports you're going t file. Are

24 you suggesting this material is easier and that's why

25 it would go faster?
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1 MR. SILBERG: I think in some respects the

2 reports will show that. Yes. Some of the reports

3 will be more focused the various issues. At least one

4 report, obviously, the main modeling report will be

5 the one that we will probably focus the most time on

6 in terms of cross examination and questions, etcetera.

7 JUDGE FARRAR: Well, you know, when I was

8 talking about, you know, one panel, one day, that

9 includes rebuttal. And, Mr. Silberg, you know, I

10 understand what you're saying and we intend to, you

11 know, to move on that basis.

12 But there is one thing we tried to do at

13 the last hearing that my colleagues warned me against

14 and I didn't listen to them. And I think we have to

15 do it this time. They argue that there is a limit to

16 the hours in the day that you can go t one of these

17 hearings and say, okay, it's 5:00, we'll go to 8:00 s0

18 we can finish, doesn't make any sense.

19 We had that one late evening where tempers

20 were short and we lost momentum. It was not good.

21 I know we need to prepare and for members

22 of the public who say, well, why does the Board quit

23 at 5:00? And the parties quit. Why didn't they work

24 later. Because if you go to their rooms later in the

25 evening, they are working later. They're working on
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1 preparations for the next day.

2 I know you all worked very diligently in

3 the evening and overnight hours and the more of that

4 we can do, the better. So, barring extraordinary

5 circumstances, the last hearing convinced me that I

6 should have listened to my colleagues and not said,

7 you know, let's go later and later and later.

8 So, you're talking a work day .of limited,

9 not unlimited hours. So, I think for now, I here what

10 you're saying, Mr. Silberg, but I think we need to

11 stick to the, you know, kind of an assigned work day

12 that we'll agree on ahead of time, unless Judge Kline,

13 you're not here with us, but if you and Judge Lam want

14 to overrule me on that, you have the vote. But peter

15 is here agreeing with me.

16 MR. SILBERG: I think as a working

17 principle, that that's appropriate. There may well be

18 cases on the last day, if we can go longer and coming

19 back for, you know, another week that we want to do

20 that, but I think as a matter of practice, I think

21 you're correct.

22 JUDGE FARRAR: Jerry, are you with us on

23 that?

24 JUDGE KLINE: Yes. I am, yes.

25 MR. TURK: Your Honor, this is Sherwin
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1 Turk.

2 It's probably premature to talk about the

3 proper structuring of testimony but maybe later this

4 summer the parties can talk about that.

5 I think it would be a very great help to

6 us and certainly would help save time if we could

7 limit the number of panels so that if a party is going

8 to put on a case, let me be limited to one or two

9 panels total. Then structure the testimony in a way

10 that we don't have to go through the process of

11 introducing each panel separately and getting caught

12 up in small details of the testimony, but, rather, we

13 can possibly focus more on the important points that

14 way.

15 JUDGE FARRAR: That's a good idea, but I

16 had understood from Mr. Gaulker that it was basically

17 one report, one panel. And then their testimony was

18 going to be structured the same way their reports were

19 administered.

20 MR. TURK: And I think that would result in

21 a loss of time. I don't see why a witness panel, if

22 they were involved in preparing some reports, couldn't

23 talk about those reports as a part of the same piece

24 of testimony.

25 JUDGE FARRAR: Mr. Gaukler?
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1 MR. GAUKLER: That's something we can

2 consider and talk about . I'm going to do that.

3 MR. TURK: The less choppy the

4 presentation, the more useful I think it is to

5 everyone.

6 MR. GAUKLER: I mean, you could have all

7 the witnesses sitting up there at one time. I think

8 in our case, the issues are going to be brief enough

9 that they can do that, but it shouldn't.

10 MR. TURK: Well, I leave it to maybe

11 discuss it later on the best way to structure, but

12 personally I found that the seismic testimony that we

13 had too many different panels. There are too many

14 small pieces that had to be examined separately and

15 sometimes it was hard to get the whole picture.

16 JUDGE FARRAR: All right. Well, let's

17 leave that suggestion open. It may be premature now

18 since I don't have the reports with me and no one

19 knows exactly how we're going to proceed, but let's

20 keep that suggestion in mind.

21 MS. CHANCELLOR: Your Honor, this is Denise

22 Chancellor. I have a couple of comments.

23 The first one deals with the dates on

24 schedules. If we go forward with Safeguards, then can

25 we affirm that the dates on schedule is that we will
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1 put in the mail, FedEx, on the due date for receipt by

2 the Board and the parties the next business day.

3 That's my first comment.

4 So, for example, pre-filed testimony or

5 motions in limines due date of September 5. We would

6 put that in FedEx on September 5.

7 JUDGE FARRAR: Well --

8 MS. CHANCELLOR: Otherwise, we're -- it

9 cuts a day off our ability to meet the schedule.

10 JUDGE FARRAR: Well, now, the motions in

11 limine our problem.

12 MS. CHANCELLOR: Yes, I know. That was a

13 bad example. We should --

14 JUDGE FARRAR: I'm glad you brought it up

15 because I focused on it earlier and I kind of

16 forgotten about it so far, if you FedEx to us --

17 MS. CHANCELLOR: Well, let's make that the

18 11h.

19 JUDGE FARRAR: Okay.

20 MR. SILBERG: The motions in limine -- they

21 are much less likely to include Safeguards

22 information.

23 JUDGE FARRAR: No. My problem with the

24 schedule there is, that how are we prepared first

25 thing Monday morning -- well, yes, I guess, we got
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1 them Friday night -- well, we can read them, but we

2 won't have had the opportunity to discuss them among

3 ourselves.

4 MR. SILBERG: But if they don't include

5 Safeguards information.

6 UNIDENTIFIED PERSON: Well, we know that.

7 MS. CHANCELLOR: If we make it the 1 1 th,

8 then you would get FedEx delivery on Friday morning.

9 We could do morning delivery Friday.

10 MR. SILBERG: But I'd also have FedEx

11 deliveries for the due dates that are Friday for

12 Saturday deliveries.

13 MS. CHANCELLOR: I don't think that works

14 for NRC, does it?

15 JUDGE FARRAR: And our problem on the Board

16 is we --

17 MR. SILBERG: Well, I think it's less of a

18 problem for the Board than for the parties. We can

19 send it to Sherwin's house.

20 JUDGE FARRAR: Let's do this. Let's have

21 the motions in limine. FedEx'd, they're e-mailed, if

22 they are non-Safeguards or they're FedEx'd if they are

23 and they're sent on Thursday, September l1th, so

24 everybody at least has a chance to get them now.

25 But word of the motions in limine,
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1 although one part of it that argument proved very

2 crucial last time. In fact, the materials dealing

3 with consequences.

4 My recollection is that on many of them,

5 we denied, you know, recognized some merits but denied

6 the motion and you know our practices now on

7 objections to testimony. You have a feel for how we

8 conduct ourselves, so I would say, don't file motions

9 in limine unless you really have something to say,

10 particularly, if we're going to get them on Friday,

11 have oral argument on Monday without having had

12 written replies to the motions in limine. We don't

13 want to waste all day Monday arguing about a whole lot

14 of motions that go nowhere.

15 So, I would say use these very judicially

16 or we're going to lose a day because we won't have the

17 replies and that's going to be a difficult oral

18 argument to do because it would be learning the

19 opposition during the course of the argument, which is

20 not the way we like to conduct oral arguments. So,

21 let's have judicious use of the motions in limine and

22 let's change that date to September 1 1 th.

23 And, Ms. Chancellor,. going back to your

24 original question, we will view these as Fed-Exing

25 dates.
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1 MS. CHANCELLOR: Thank you, Your Honor.

2 My second point is, I believe the stuff,

3 and maybe I'm incorrect, that they are going to

4 review, which portions of each report of Safeguards,

5 so could some of those reports be released earlier

6 such that some of the reports may no longer be

7 Safeguards. I mean, the less we have to deal with

8 Safeguards, the easier it is going to be for us.

9 JUDGE FARRAR: let me ask them. They say

10 they're going to do their classification by Friday the

11 11 th. Is it possible, Mr. Stapleton, that some of

12 those classifications that it's not Safeguards, are

13 no-brainers and could be done quickly or is that not

14 a fair way to ask you to do your work?

15 MR. STAPLETON: Yes, sir. We would still

16 have to get management approval but, I believe, there

17 are certainly some documents that could be done much

18 quicker.

19 JUDGE FARRAR: Well, why don't you just

20 keep an eye out, you know. If we can ask you and not

21 to tell you how to do your work, but ask you if you

22 can do a quick screen when they come in and say, you

23 know, is there any that are clearly no problem. Try

24 to get quick approval on those and then those can be

25 circulated freely and quickly. You have it in your
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power to save us a whole week here, if there are some

that are. The applicant has represented that they are

trying to do them so they don't contain Safeguards

information.

If there are any you can do quickly and

get quick management approval, that would help

everyone.

MR. SILBERG: More than like it will be

before the 11 th, Your Honor, because I'm obligated to

be in Atlanta on the ioth and 1lit.

JUDGE FARRAR: That's good news.

Then let's move ahead. We've tentatively

adopted --

MR. GAUKLER: Your Honor, this is Paul

Gaulker. We have a couple -- a point of

clarification.

JUDGE FARRAR: Certainly.

MR. GAUKLER: On the schedule, we had a

couple of the dates were specifically identified as we

speak. For example, the see the expert report and we

see the staff written evaluations. I assume those

dates that would be receipts?

JUDGE FARRAR: Yes.

MR. GAUKLER: Then I guess I'll work out

that we'll give each other Saturday to deliver that
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1 stuff that was due Friday.

2 JUDGE FARRAR: All right.

3 MS. CHANCELLOR: I had one final point,

4 Your Honor, and we made this in our joint report.

5 As we don't know who our witnesses will

6 be, we can't determine whether they will be available

7 on the dates that affect the hearing.

8 JUDGE FARRAR: What do the other parties

9 think about that comment?

10 MR. STAPLETON: I think it's premature to

11 worry about that now. We have, you know, we've always

12 worked around trying to schedule witnesses and so

13 somebody would have to be unavailable for a two-week

14 period as it's currently scheduled.

15 JUDGE FARRAR: Let me ask a question

16 getting back to seismic.

17 I'm not sure it helped us conduct the

18 hearing to do a lot of jumping back and forth, which

19 we tried to do to accommodate witnesses. While, yes,

20 in principle, yes, it's a nice thing to do. We'll

21 take people out of order because they have their own

22 problems. I'm not sure, again, if that was better.

23 We understand the hearing as it's going along. The

24 better the questions we can ask, the better we can get

25 ourselves prepared to write a rapid decision. And the
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1 more you jump around, the less you accomplish at the

2 hearing and the longer it takes us to write a

3 decision, as a general matter.

4 So, let's all keep in mind Ms.

5 Chancellor's point. Let's, again, considerate it

6 premature to worry about now, but certainly something

7 that's there to bring up later.

8 MR. TURK: Your Honor, this is Sherwin

9 Turk.

10 JUDGE FARRAR: Yes.

11 MR. TURK: One other question on the

12 schedule.

13 There are many dates that are set out as

14 Friday dates, not just the motions in limine. The

15 testimony itself is due for filing on a Friday.

16 Should we on all of those assume that it's

17 receipt the next business day as Ms. Chancellor

18 indicated?

19 JUDGE FARRAR: I would think you all ought

20 to talk among themselves and those who want home

21 delivery on Saturday, ought to get it that way.

22 MR. TURK: The home delivery would be fine

23 as far as we're concerned.

24 UNIDENTIFIED PERSON: We would take our

25 delivery at the office, but we'll work out those

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE.. N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



13996

1 details among ourselves.

2 JUDGE FARRAR: Each of you say what your

3 preference is and maybe it's different on each docking

4 area. You may be in one location one time you want it

5 at home and another time, you want it somewhere else.

6 MR. TURK: All right.

7 JUDGE FARRAR: So, let's work on that.

8 We're trust you or count on you to work on that

9 yourselves.

10 MR. SILBERG: Speaking for the staff, Your

11 Honor, because we don't get mail delivery on Saturday,

12 home delivery would be okay with me. We will then

13 have to transport it back to the office, however, in

14 order to make sure we put it into a locked container.

15 But, if we keep to this date that's one alternative,

16 or we could possibly agree among ourselves to go with

17 a Monday delivery on those things.

18 JUDGE FARRAR: All right. Well, that's a

19 matter of individual preference, which may change from

20 week to week depending on your personal circumstances.

21 So, you all can consult with each other on that.

22 And we will let you know, also, how we

23 want to have it, depending on where -- can we get

24 Saturday delivery at the Commission?

25 MR. SILBERG: I don't believe so. I don't
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1 think the guard system is set up for that.

2 JUDGE FARRAR: Yeah, okay.

3 MR. SILBERG: I don't think they accept

4 mail.

5 JUDGE FARRAR: Then we would have to do it

6 at home or wherever we are on a Saturday. Okay.

7 We'll let you know about that. If we want

8 anything other than Monday delivery for the Board, we

9 will let you know each time how to do it for a

10 Saturday delivery.

11 Shall we move on then to the second half

12 of the schedule, the one that you did not agree on?

13 Let me ask a question. Given the

14 experience of the last hearing, do we want to have a

15 page limit on these proposed findings?

16 MR. GAUKLER: I guess I would generally

17 oppose a page limit, because sometimes I find it's

18 more time consuming to keep things within a page

19 limit.

20 JUDGE FARRAR: Mr. Turk?

21 MR. TURK: I think the page limit would be

22 very useful. I don't think we can set that number of

23 pages until we see how much testimony comes in. But

24 I think if all parties are bound by the same

25 requirement, it would help us to write more
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efficiently and it would help the Board in getting a

decision out within the time required by the

Commission.

MS. CHANCELLOR: Your Honor, I agree with

Mr. Gaulker. Sometimes it is difficult to, I mean,

you're rewriting sentences so you can get an extra

word on a line, for example, to get more space.

If you set the page limit fairly high,

then I don't think it would be a problem.

JUDGE FARRAR: All right, then we'll hold

that. Let's keep that in mind. As we go through the

hearing we'll decide that.

At the end of the hearing -- in terms of

the two alternative schedules, Jerry, why don't we

wait on that. It may be, and Jerry, I have not had a

chance to talk to you about this.

JUDGE KLINE: Right, yes.

JUDGE FARRAR: Let me ask why the State and

the staff want the extra week and the applicant

doesn't on the findings?

The applicant would have three weeks and

two weeks and the State and staff would have four

weeks and what that amounts to is we either get two

months or six weeks to do our decision.

MS. CHANCELLOR: I think the applicant was
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1 more cognizant of the Board's 60-day requirement.

2 We believe that after the hearings, we're

3 basically exhausted. We can't just pick up on a

4 Monday morning and start writing findings. And our

5 experience on five week, I think we had six, or maybe

6 longer. I can't remember the time, but four weeks,

7 especially, if you've got a fairly sizeable record,

8 we're going to have to work really hard to meet that

9 deadline.

10 And the three weeks for the reply

11 findings, I think that's necessary because that's

12 really where meat of some of the discussion -- so, I

13 think, especially, for the reply findings, that it

14 takes a lot of time to analyze the other parties'

15 positions and to respond to it and I don't know what

16 the Board's experience was, but it would seem to me

17 that the reply findings are important in getting the

18 positions on what is actually -- on the main issues in

19 controversy.

20 So, I think that we need, even with the

21 four weeks and three weeks, I think we'll be really

22 scrambling to meet those deadlines.

23 MR. GAUKLER: Your Honor, it's Paul

24 Gaulker.

25 With respect to seismic, I think we had
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1 approximately 30 days of hearing, if I'm correct.

2 Right now we are scheduled for 10. Even assuming the

3 Board were correct that we need to go to 15, we're

4 still the record we had for seismic.

5 I think the issue is going to be much more

6 focused and when we were in seismic, which was very

7 broad ranging, which encompassed the contention that

8 was -- I forget how many pages long the consolidated

9 contention was, but it was at least 10, I believe.

10 So, I believe, the issues will be more

11 focused and less far ranging than they were in seismic

12 where they covered a broad flock of different

13 technical disciplines and issues.

14 MR. TURK: Your Honor, I'm speaking for the

15 staff.

16 JUDGE FARRAR: Yes.

17 MR. TURK: I think the seismic case was

18 very different from what we're looking at here, in

19 terms of the complexity of the issues, the number of

20 sub-issues that were raised in the contention. And,

21 nonetheless, I think we had 28 days of hearings on

22 seismic and approximately, if I'm not mistaken, the

23 Board allowed us eight weeks to do our proposed

24 findings of fact, and that we because I had requested

25 that extension. And that time was very necessary.
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1 Here we're going to be looking at hearings

2 that are possibly one third the length of the seismic

3 hearing. We won't need as much time for this as we

4 did for the seismic.

5 Nonetheless, I think that the applicant's

6 proposal, which would have parties file proposed

7 findings of fact only three weeks after the close of

8 hearing, is much to ambitious. I don't think it's

9 something that can be done.

10 I recognize that the Board itself is under

11 an obligation to try to get a decision out by the end

12 of December. And we're looking at a total of about

13 two months time from the close of -- three months time

14 from the close. of the hearing until the time the Board

15 has to issue a decision. The time has to come out of

16 somebody's hide, either the parties in terms of filing

17 their findings or the Board's time to get the decision

18 out.

19 But I really don't' think that the

20 applicant's schedule is workable for all the parties.

21 JUDGE FARRAR: All right. Let's -- we

22 understand your arguments. Let's hold off on this and

23 see. We don't have to wait until the end of the

24 hearing unnecessarily, but perhaps part way through,

25 we'll be able to, the three of us get together, and
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1 see what we can do.

2 And, again, the more give us ahead of

3 time. This may be where those key determinations

4 become crucial if your proposed key determinations

5 with your testimony, the better equipped we are and

6 the more time we can use before that last 60 days or

7 six weeks.

8 So, let's not decide yet which of these we

9 will do.

10 MR. TURK: May I make one last point, Your

11 Honor?

12 JUDGE FARRAR: Certainly.

13 MR. TURK: The task of writing findings and

14 the Board's task of writing its decision, I think

15 would be helped immensely if the parties are required

16 to be concise in their presentations, if they are

17 limited in how many panels they can present, how long

18 a time they are allowed to do cross examination, how

19 much rebuttal testimony is allowed and how much cross

20 examine of rebuttal witnesses is allowed; that the

21 more constraints that are put on the cooking time, if

22 you look at it that way, will result in less time

23 needed to cool the cake after it comes out of the

24 oven.

25 I don't know if that's a good analogy or
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1 not.-

2 JUDGE FARRAR: It's a good analogy, but it

3 calls to mind one time during the seismic proceeding

4 when one of the lawyers, who will remain nameless,

5 couldn't seem to understand my admonition that we were

6 talking about something that wasn't important. So,

7 maybe we have to be more aggressive and assertive.

8 Your point is well taken, in general, but

9 we will bear in mind.

10 Now, we'll have a week with the pre-filed

ii direct testimony. When will we see these reports that

12 are being filed?

13 MR. GAUKLER: Monday.

14 JUDGE FARRAR: So, we see those then?

15 MS. CHANCELLOR: What about the one that

16 you're filing today?

17 MR. GAUKLER: We had a question whether the

18 Board while the expert reports were going on, because

19 they can make -- for the Board, if that's what the

20 Board desires.

21 JUDGE FARRAR: Yes. And, Mr. Gaulker, is

22 your testimony going to be dramatically different from

23 the reports themselves?

24 MR. GAUKLER: I think that the testimony

25 will be in large part explaining some -- the reports
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1 are technical in nature and the folks are making sure

2 that everything is correct and accurate in the

3 reports.

4 The testimony, we'll be trying to expand

5 or explain the technical concepts that are in the

6 reports.

7 JUDGE FARRAR: The point is, we can in the

8 very near future, get a jump start on understanding.

9 It's not that we have to wait until September 5th to

10 know what the case is about.

11 MR. GAUKLER: Right. Right.

12 JUDGE FARRAR: And in the next few days,

13 we're going to know, at least, what your case is

14 about.

15 MR. GAUKLER: Right.

16 JUDGE LAM: Mr. Gaulker, what is the size

17 of your reports? This is Judge Lam.

18 MR. GAUKLER: They are not going to be that

19 long. Some will have attachments, yes. We have --

20 MR. SILBERG: The bench marking report, for

21 instance, will have attached to it the technical

22 papers, you know, that are relied on, but the report

23 itself isn't that long. But, you know, there are --

24 JUDGE FARRAR: Well, you know, Ms.

25 Chancellor didn't like my phrase, "kind of." I don't
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1 like your phrase "not that long." Tell me in pages or

2 inches how much we're going to get in the next couple

3 of weeks.

4 MR. GAUKLER: The whole tech report is

5 written like other whole tech reports, less than 30

6 pages.

7 JUDGE FARRAR: Thirty you said?

8 MR. GAUKLER: Less than 30 pages including

9 figures, right now.

10 MR. SILBERG: That's for the bench mark

11 report.

12 MR. GAUKLER: That's for the bench marking

13 report. That's the bench marking, the concrete

14 models.

15 JUDGE FARRAR: Give me all four or five

16 reports. How many pages with attachments?

17 MR. GAUKLER: I can't say that at this

18 point in time, Your Honor.

19 JUDGE FARRAR: You can tell me if it's a

20 100 or a 1,000.

21 MR. GAUKLER: No, no. Not 1,000.

22 JUDGE FARRAR: Okay, good.

23 MR. GAUKLER: The big unknown in that is I

24 don't now if we're going to be attaching the reference

25 report to the --
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1 JUDGE FARRAR: You've given me what I need.

2 We have very little time left.

3 Part of how well we can function depends,

4 Mr. Silberg, on whether at the same time we're doing

5 this, we're doing your smaller facility proposal.

6 MR. SILBERG: I was going to mention that.

7 We will not be making a decision on

8 whether to go forward with that or several more weeks,

9 mid-July, and I can't predict what-that decision will

10 be. So, there's a window of about three weeks where

11 you won't get anything on that.

12 JUDGE FARRAR: Okay.

13 MR. SILBERG: I also had a question for

14 you, Judge Farrar, and that is --

15 JUDGE FARRAR: The same answer as before.

16 MR. SILBERG: Well, you didn't hear both

17 questions.

18 JUDGE FARRAR: Go ahead.

19 MR. SILBERG: No. The two obvious and the

20 other one is the granting of the summary disposition

21 motion on OGDO.

22 JUDGE FARRAR: On what?

23 MS. CHANCELLOR: That went to hearing, Jay?

24 MR. SILBERG: No. OGDO, the Commission's

25 decision required --
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1 MS. CHANCELLOR: Oh, I'm sorry.

2 MR. SILBERG: -- the Board to issue -- to

3 grant the summary disposition motion based on the

4 Commissions' decision.

5 JUDGE FARRAR: Oh, the environmental

6 justice?

7 MR. SILBERG: Yes.

8 JUDGE FARRAR: Oh, but, I mean -- okay. But

9 that's ministerial?

10 MR. SILBERG: Yes.

11 JUDGE FARRAR: Okay. Thank you for --

12 MR. SILBERG: I wasn't going to dump a

13 whole new decision on your lap, but it is ministerial.

14 JUDGE FARRAR: Yes. Okay, thank you. I

15 had overlooked that in recent months in light of the

16 other things we were doing.

17 MR. SILBERG: Okay.

18 JUDGE FARRAR: So, we will do that and we

19 are obviously working so it will be right now.

20 MR. SILBERG: Okay.

21 JUDGE FARRAR: All right. Then our time is

22 about up. Anything anybody needs to bring up that we

23 may have overlooked her?

24 MR. SILBERG: Yes. I just want to make

25 clear my understanding that we are going to try to
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1 have a protective order in place by the end of the

2 week that would enable us to serve all these documents

3 on the State Monday?

4 MS. CHANCELLOR: That's my understanding

5 too. What about the -- I still didn't get an answer

6 to the report that PFS was going to file today on

7 validating concrete -- something about concrete for

8 modeling.

9 JUDGE FARRAR: Ms. Chancellor, let me,

10 before the conference is over -- Ms. Marco, when are

11 you going to have that drafted?

12 MS. MARCO: I'll have it by tomorrow. Have

13 it to the parties by the end of today.

14 JUDGE FARRAR: Parties by the end of today,

15 Wednesday. To us by Thursday?

16 MS. MARCO: And -- yes.

17 JUDGE FARRAR: And it would help you all --

18 I'm not in town on Friday, but it would help you all

19 to have it issued Friday?

20 MS. CHANCELLOR: or Thursday.

21 MR. SILBERG: Basically, it would help us

22 decide. Then I would have the authority to send the

23 reports to Ms. Chancellor and Mr. Silberg.

24 JUDGE FARRAR: All right. Let's try to get

25 that out Thursday night then.
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1 Is that something I can sign myself, if I

2 can't find Jerry Peterson, I can do for the Board?

3 I mean, there is some administrative

4 things I can do myself and some you need the whole

5 Board.

6 MR. SILBERG: I think we will presume the

7 parties are going to agree on this in terms of

8 procedures. I think that would --

9 JUDGE FARRAR: If it's agreed, that makes

10 our -- yes, that makes our signing it easier. Okay.

11 Then, let's get that agreed on and we'll

12 have that done Thursday night and we'll let you know

13 that we've signed it.

14 MR. SILBERG: We will try to consult with

15 the staff on the bench marking report and see if we

16 can't get an agreement in advance, that it's not a

17 Safeguards document and we'll get that agreement and

18 we'll send it out.

19 MR. TURK: And we'll e-mail it then if we

20 get that agreement.

21 JUDGE FARRAR: All right. Good.

22 All right. Then, we've made some good

23 progress here.

24 I thank all of you for participating and

25 for the usual cooperation. And let's move forward
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keeping in mind that at all times the Commission's

wanting us to have this done by year end.

If there's nothing else, then let's sign

off.

MR. SILBERG: Thank you very much.

MS. CHANCELLOR: Thank you.

(Whereupon, the conference was concluded

at 12:56 p.m.)
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