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Mr. John L. Meder, Senior Research Analyst
State of Nevada, Legislative Counsel Bureau
Legislative Building, Capitol Complex
Carson City, Nevada 89710

Dear Mr. Meder:

SUBJECT: RESPONSE TO QUESTIONS OF FEBRUARY 4, 1994

This is in response to your letter of February 4, 1994, which expressed a
concern by Senator Hickey on the subject of environmental studies that have
been conducted by the U.S. Department of Energy (DOE) for the Yucca Mountain
Site Characterization Project. You suggest/request an analysis from NRC's
perspective of an interview of Dr. Malone, published in the January 1994
Nevada Nuclear Waste News (Volume 5, No. 1). Your letter also includes three
specific questions.

We would prefer not to review and comment on the responses by Dr. Malone to an
interviewer's questions because we do not know the purpose and context of the
interview and whether Dr. Malone considers that the article accurately
reflects his actual responses. However, we are responding to your specific
questions, and we will respond to other specific questions Senator Hickey or
you may have regarding the points made by Dr. Malone in the article. The
questions in your letter are repeated and answered below.

QUESTION 1. Is it the NRC's opinion that an adequate environmental impact
analysis has been conducted to date by the DOE during the Site
Characterization Program in order to comply with NRC and the U.S.
Environmental Protection Agency standards?

RESPONSE: This inquiry is directed at DOE's activities to satisfy its
responsibilities under the National Environmental Policy Act (NEPA)
rather than the Atomic Energy Act -- i.e., analysis of environmental
issues rather than radiological safety issues. The NRC has no
responsibility or authority with respect to control of environmental
impacts during DOE site characterization. However, the NRC has a
limited, though important, role in this area at the time of licensing--
one that reflects the mandate of the Nuclear Waste Policy Act that
requires NRC to adopt the DOE environmental impact statement to the
extent practicable. The Commission intends to participate constructively
as a commenting agency in DOE's NEPA activities from the scoping stage
through preparation of the environmental impact statement; but, as a
general rule, NRC can adequately exercise its NEPA decisionmaking
responsibility with respect to a repository by relying upon DOE's
environmental impact statement rather than making an independent
determination of compliance with NEPA.

NRC does not have an ongoing program to review DOE activities pertaining
to NEPA compliance. It therefore has no opinion with respect to the
adequacy of DOE's NEPA compliance to date. However, at such time as DOE
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NRC does not have an ongoing program to review DOE activities pertaining
to NEPA compliance. It therefore has no opinion with respect to the
adequacy of DOE's NEPA compliance to date. However, at such time as DOE
announces its intention to prepare a draft environmental impact statement
covering actions subject to licensing, NRC will become involved to the
extent described above.

The subject of NRC responsibilities with respect to implementation of
NEPA was discussed extensively in two rulemaking documents that are
enclosed for your information. (Enclosure 1, Notice of Proposed
Rulemaking, 53 Fed.Reg. 16131, May 5, 1988; and Enclosure 2, Notice of
Final Rulemaking, 54 Fed.Reg. 27864, July 3, 1989.)

QUESTION 2. If the DOE should determine that Yucca Mountain is suitable for a
repository and submits a license application, does the NRC foresee any
problems or delays in the licensing review process as a result of the
environmental impact analysis work that has been conducted?

RESPONSE: The NRC's responsibility will be to determine if any new
information or new considerations develop after completion of the final
environmental impact statement. In the absence of significant and
substantial new information or new considerations not reflected in DOE's
final environmental impact statement, NRC does not foresee any problems
or delays in the licensing review process.

QUESTION 3. Are there additional studies or information on the environment
and potential impacts from a repository that, in the NRC's opinion, should be
developed to meet licensing procedure requirements?

RESPONSE: NRC staff views with respect to studies or information having
radiological safety significance (and hence relevant to Atomic Energy Act
issues) are set out in its comments on DOE program documents such as the
Site Characterization Plan, license application annotated outline, etc.
NRC has no opinion with respect to additional studies or information on
the environment; NRC may, however, comment upon the need for such studies
or information once DOE initiates the scoping process.

For clarification or additional information on these matters, please contact
Philip Justus, On-Site Representative in Las Vegas, (702) 388-6125.

Sincerely, /S/

B. J. Youngblood, Director
Division of High-Level Waste Management
Office of Nuclear Material Safety

See next page for cc's. and Safeguards
Enclosures: As stated
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cc: R. Loux, State of Nevada
T. J. Hickey, Nevada Legislative Committee
J. Meder, Nevada Legislative Counsel Bureau
R. Nelson, YMPO
M. Murphy, Nye County, NV
M. Baughman, Lincoln County, NV
D. Bechtel, Clark County, NV
D. Weigel, GAO
P. Niedzielski-Eichner, Nye County, NV
B. Mettam, Inyo County, CA
V. Poe, Mineral County, NV
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determining whether such adoption Is
practicable.

In summary. under the proposed rule:
(p) The l'omnmlsslon will conduc a

thorough review of DOEF draft EIS and
will provide comments to DOE regarding
the adequacy of the statement.

(2) If requested by Congress pursuant
to the NWPA. the Commission will
provide comments on DOE's BS to the
Congress with respect to a State or
Tribal notice of disapproval of a
designated site.

(3) The NRC will find it practicable to
adopt DOE's E1S (and azny DOE
supplemental EIS) ualess: .

(a) The action proposed to be taken
by the NRC differs in an
environmentally significant way from
the action described in DOE's license
application or

(b) Significant and substantial new
Information or new considerations
tender the DOE EIS inadequate.

(4) The DOE E35 will accompany the
application through the Commission's
review process, but will be subject to
litigation in NRC's licensing proceeding
only where factors 3(a) or 3(b) are
present.

In accordance with NWPA. the
primary responsibility for evaluating
environmental impects lies with DOE
and DOE would therefore be required to
supplement the EIS. whenever
necessary. to consider changes n its
proposed activities or any uignifs:ant
new information.
DATES: Comment period expires August
3. 1988. Comments received after August
3. 1988 will be considered if it is
practical to do so. but assurance of
consideration is given only for
comments filed on or before that date.
ADORctSsa: Submit written comments
and suggestions to: Secretary of the
Commission. U.S. Nuclear Regulatory
Commission. Washington. DC. 20555.
Attention: Docketing and Service
Branch. Copies ofcomments received
may be examined at the NRC Public
Document Room. 1717 H Stre-t. NW.
Washington. DC
FOR FURTNtR INFORMATION CONTACT
James R. Wolf. Office of the General
Counsel, U.S. Nuclear Regulatory
Commission. Washington. DC 20553:
Telephone (301) 492-1641.
SUPPLEMENTARY SNFORMATIOU

Table of Contents
Introduction
The Pre.%'APR Ucensing Framework
The Nuclear Wate Policy Act of 19u

SUt Selection under the Nuclear Waste
Policy Act

NRC KEPA Responsibilities in Lght of
NWPA

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, 61 and 60

NEPA Review Procedures for Geologic
Repositories for High-Lovel Waste
ACENcY: Nuclear Regulatory
Commission.
ACTION: Proposed rule.

UMMMARY The Nuclear Regulatory
Commission is proposing to revise its
procedures for Implementation of the
National Environmental Policy Act
(NEPA). The proposed rule would
address the Commission's role under
NEPA in connection with a license
application submitted by the
Department of Energy with respect to a
geologic repository for high-level
radioactive waste (HWL). The changes
are needed In order to reflect the
provisions of the Nuclear Waste Policy
Act of 1982 (NWPA), as amended. Under
that Act. the Commission is required to
adopt the Departmentr environmental
impact statement (£15) to the extent
practicable. The proposed rul, among
other things, sets out the standards and
procedures that would be used in
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LegislatIve History
-Adoption" and the Nuclear Waste Policy

Act
The Preclusive Effect of'Section us

The Nucleia Waste PoLcy Amendments Act
of 1987

The Proposed Rules
Actions Requiting Preparratio of

Envijrenental Docmnent
Submission of Environmenta l donsation
Preparation of Ecr== mp"t

Statements a
NEPA Procedure and Adinisave

Action
Public Informstion
Commenting

. Resporsible Official
Conforming Amendmects

PFetition for Rulemaking
Ervironmentdl Imnpcv Categorical Exlusion
Paperwork ReduW.Gon Act Slulemnet
Regulator) Fleibility Ceftfication
Lisl of Subjects in 20 CFR Part 2
List of Subjects in 20 CFR Part 32
List of Subjects in tO CFM Part to
Issuanoe
Introduction

All agencies of the Federal
Government am charged with the duty
to interpret and administer the laws of
the United States. to the fullest extent
possible. in accordance'with-the policies
set forth in the National EnIironmental
Policy Act of 129. as amcnded tfPPA).
42 U.S.C. 4321 et seq. Under NEPA. the
Nuclear Regulatory Commission is
required to prepare an envionmental
impact statement (EIS) with respect to
any major Federal action in which it is
engdged that might significantly affect
the quality of the human efrnrment.
The EIS contains a detailed statement of
the environmentsal impacts of a
proposed action, including adverse
unavoidable effects esuling from its
implementation. as well as an
identification and environmental
evalua'ion of alternatives to the
proposed action.

The Commission Is responsible for the
licensing and regulation of activities
involving the possession of nuclear
materials. Alomic Energy Act of 2954, as
amended. 42 U.S.C. 2021 eisK. The
Department of Energy (DOE) must
obtain a license f&ro NRC before
disposing of high level radioactive
waste (HLW) in geologic repositories.
Section 202. Entrgy Reoranization Act
of 1974. 42 U.S.C. 842. The licensing of
DOE to receive and possess HLW at a
geologic repository involves one armore
major Federal actions which sight
significantly affect the quality of the
human environment. Accordingly. NEPA
requires the Commission to have an E1S
(or multiple EIS's If more than one major
rederal action by NRC is involved) to
accompany Its decision process when It
considers a license application from

DOE involving HLW disposal FTler
direction regarding NRC' NEPA
responslbllibe; s le rvided bj th
Nuclear Wa ste Policy Acl cr 1962
(NVMA3. as amended. 42 U.S.C.1VlOl e
#eq.

Tbe Commission In 1%4 promulgated
revised regulations tie CFR Pat S1) to
Implement section 102[ of NEPA. the
section which, anmog other things. calls
for the preparation of ae EIS. 49 R 9352.
March 12 1204. and 49 FR 24512 June 14.
1984. In issuing these egulations. The
Commission noted that it had Initiated a
review of the iicensng procedure
applicable lo geologic repositories In the
light of the Nuclear Waste Poft Act
and thtI the Commission wouid
delermine -as pirt of dtat review
whether hfrther changes tolo CE Pat
Si art neded. On July 30. 298&-the
Commission promulgated ertain
amendments to 20 CFR Part 0.L 1 FR
27t58. Those amendments deal with (1)
the role of MC during site soeeninrg
and tite cbaracterization activities and
(2] Stat. triba.L and public paoricipaeton
in NRC activities with respect to
geologic repositories. In proposing thase
rules. the commission had noted that
issues peflining to MC aesponslbilities
under N;PA will require modifications
to i CFR Pant s5 and that suuh
amendments would be the subject of a
subsequent rulemaking. 50 FR 2570. Jan
17. 1965. The statement of
considerations accompanying the final
amendments advised that Part SI wIl
need to be changed-.pecifically to mi)
define the alternatives that must be
discussed in as environmental Impact
statement. (2J exempt thepromulgation
of the NRC licening requirements and
criteria from enviromnental Teview
under NEPA. and (31 stl out procedue
that will be followed by the Commission
In determining whether or aow so adopt
the DOE EIS.

As contemplated by its pror
statemenls. the Commission am
proposes amendments dealing with NRC
implementation of NEPA In comiection
with Department of Enerzgy eolokgk
repositories A full appreciation ofthese
amendments requires ar understanding
of NEPA itself ard the Commissiones
original plaiw for meeting its NEPA
responstbilities; an analysis of the text
and legislative histor7 o lWP eand of
the recent mendmcnts thereto.wth
particular regard to the rCles and
piroced tres established by'that law for
the resolution of envinmental Issues:
and. finally, the specific regulations the
Commission would promulate In order
to Implement The NWPA policies and
procedures. These matters are examined
in the following discussion.

T h "-NWJAJuz Fitmwoz
The Commission believes It w1 be'

belpful to outline the ,eposftixy
ficensirg i etdure that It had approved
before enactmt of KWPA. As appears
below. that procedure todcded a
custoary EP~A riev of DO E
license application. With thxat Inteto
In mind& the Commisson reqire DO
to charatereize at least three sites lnd to
provide certain timely Informationlo the
Commission regarding Its site selection

rocess. The Commsssions requirements
ad been promulgated before the

passage of NWPA. and they were
familiar to Gongress. tn some respects
the new law tracked the Commission
rules o.osely In other cases, however.
thee were marked diferences, and frn
these differences a modification of
policy can be inferred. A review of the
pre.NWPA framewor is thuefore
essential

To begin Oils review wit
fundamental totslderations. lt Is first
noted that the Atomic Energy ct of
1954 charges the Conmission with
several types of licemsing responsIlity.
One class of Commission action is
mortreics licensing. Under Its statutory
authority, the Commission prescribes
such rules as 14 finds to be meeded to

assure that persons possess ad use the
regulated materials In a mainer that
protecs public heath and safety and is
niot inimical to the cmmon defense and
security. DOE's disposal of W1W *t1
geolopc repository i subject to this
materials licensing authority of the
Commission. The Commission several
years ago determined that it would be
necessary. to protect health and safety.
to review DOE's plans with respect to a
geologic repository before
commencement of construction. 46 FR
13971. Feb. 25.18 ffinal licensing
procedures). Accordingly. DOE may not
commence construction of a geologic
repository unless 1t hs first filed a
license application and obtained the
Commission's construction
authorization. 10 CFR 60.*(b). A
construction authorization Is cot Itself a
license, since it does nost authorize
ossession or use of nueear materials

cut DOE's failure to comply with the
requirement to apply for and to obtain
construction authorization constitutes
grounds for denial of the license that
DOE would later need in order to
receive high-level waste at the
repository. Moreover, the Commission
may. Lf necessary. Issue orders t secure
compliance with consttnct'ion
autlhorization conditions and to protect
the integrity of the reposilory. 4 FR
13971.

V_ 11 pi, V I In EN= I
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In the pre-NWPA licenshng
framework. the Commission speccified
that an environmental report prepared
In accordance with 20 CFR Part 61 wau
to accompany the license application. 10
CFR 6021(a). The environnental report
was to discuss relevant NJEPA
considerations. In particular. as
provided by this regulation. 10 CFR
S1.40(d)l1983):

The discussion of alternatives shall include
site characterization data for a number of
sites in appropriate geologic media so as to
aid the Commission in making a comparative
evaluation as a basis for ariving at a
reasoned decision under NPA. Such
characterization data ball include results of
s;pr..;arte in situ testing at repository depth
ur.'ess tht Commission finds with respect to a
panic;..1. site that such testing is not
req:ired. Tne Commission considers the
hatravterization of three sites representng

twc g5ologic media at least one of which is
not sall lo be the minimum necessary to
satisfy the requirements of NA. (Howecvr.
in lght of the significance of the decision
selecting a site for a repository, the
Com-~ission fulJh ezpecta the DOE to submit
a W der ra:,ge otaltsren tives than the
cminmnum required here.)
Failure to provide the specified site
character.zation data would coonstitute
grounds for deniatof a license
application. 10 CFR 2101fl)(4). If DOE
had prepared its own EIS. that
document could be submitted to long as
it contained the informaton called for
by the regulation. the Commission
noted. however. that it could not be
bound lo accept judgments arrived at by
DOE in its EIS. 46 FR 13973.

NRC was to publish notices of the
availability of the environmental report
and of its intent to prepare an
environmental impact statement. 10 CFR
51.50(a). (b)(i9831. An environmental
impact statement would be required
before issuance of a construction
authorization. 20 CFR S1.5(a)(12)(1983);
and an EIS might a!so be determined to
be necessary for issuance of the license
lo possess high-level waste at a
repository. id. at I 31.S(b)(11). or to
terminate such license. id. at
I Us .b)(0). The EJS prepared before
construction would be supplemented
prior to issuance of a license to take
account of any substantial changes in
the activities proposed to be carried out
or significant new information regarding
the environmental impacts of the
Proposed activities, id. at 5 5141.

Whenever an E1S was required. It was
fist to be distributed as a draft and.
after receipt of comments. NRC would
thien prepare a final EIS which would
respond to any responsible opposing
*iew not adequatel] discussed in the
draft. The draft and final statements
and comnents received. were to
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accopany the application through the
Commiulons review processes. bid
(reference to II 52.241.8). In an
adjudicatory hearing, as Is requfred
beSort issuance of construction
authorization for a repository, the NRC
staff was to offer the final EIS in
evidence. Any part to the proceeding
could have taken a position and offered
evidence on NEPA issues. As a result of
the hearing. the Commission could have
arrived at findings and conclusions
different from those In the final E1i
prepared by the staf, and the final EIS
would have been deemed modified to
that extenL Id. at I 51.(b).

U pon review and consideration of an
application and environmental report a
construction authorization could have
been issued if the following
environmental standard was metr-

That. altar weiging the environmental.
economic, technical and other benefits
against environmental cost and considering
available alternatives, the action called for Is
issuance of the construction authorization.
with any appropriate conditions to protect
etvironmenitl values. *0 CFR 60.31(c).

While the Commission's formal NEPA
determination would thus have been
made in the course of licensing
proceedings, th regulationtiuenos
Aires. Argentinas provided rther for
NRC involvement at an even earlier
stage-namely, at the time of site
characterization. Site characterization is
a program of exploration and testing
that includes specified activities "to
determine the suitability of the site fore'
geologic repository." 10 C:FR
60.2(p)(1983). It is needed not only to
determine whether defects are present.
but also to determine specific properties
such as homogeneity. porosity, the
exlent of fracturing and ointing, and
thermal response of the rocL Site
characterization data are needed so as
to provide a satisfactory basis for
arriving, with confidence at the
technical judgmenta underlying the
Commission's Initial licensing decision.
44 FR 70410. Dec. 6 1979 (proposed
licensing procedures). The Commission
noted its belief that it would be
necessary for DOE to carry out site
characterization at three or more aites in
two (or more) geologic media, at least
one of which is not salt. Such a program
of multiple site characlerIzation would
provide the only effective means by
which NRC could make a comparative
evaluation of alternatives as a basis for
arriving at a reasoned decision under
NEPA. 1t was estimated that $30.000.mo
represented the upper limit for the "at
depth" porbon ot site characterization in
soft rock. with a limit of up to about
MM=.000.O In hard rock. 46 FR 13972-73.

_ w

The Commission reultions called
upon DOE lo submit. n advance of te
characterization. a Site Characterization
Report, which would have bera
reviewed Wormally by NRC. In addition
to describing the site to be characterized
and the proposed site characterization
program the report wold have included
several items of ln~foiomaeon pertaining
to site selection, spciflcally:

* The Crteria used to arrive at the
candidate area.

* The method by whIch the site was
selected for site chracterizati

* Identification and location of
alternative media and sites at which site
characterization is contemplated.

* A desciption of the decision
rocess by which the site was selected

for characterization. inciudinluthe
means used to obtain publc Indian
tribl and State views during selection.
10 CFR 011(1 ( 983) The Commission
found the inclusion of plans for
considering alternative sites to be
nrecessasY so that NRC could call to the
attention of DOE in a timely manner.
additional Information that might be
needed by the Commission in reviewing
a license application In accordance with
NEPA. 45 Fit 31972 (Also, In the
preamble to the proposed licensing
procedures. the Commission bad
discussed the requirement that DOE
describe the site selection process, and
State involvement therein. The
Commission noted its belief, in this
connection. that many issues, "including
the NEPA questions related to
alternatives and alternative sites."
would be more easily resolved if State
concerns werte identified and addressed
at the earliest possible time. 44 FR
70X12.)
The Nuclear Waste Policy Act of 1982

pNotc Under this beading, the Commisson
reviews It NEPA responsiblllties under the
Nuclear Waste Policy Act. as originally
ensctetd that is. this discussion does not
reflect the 2987 amendments. The 197
changes. which will be analyzed below
(under the beading "Nuclear Waste Policy
Amendments Act of 2w97. were oot
intended to alter the duties of the
Commission with respect to NEPkA and It Is
therefore In order to review the pre-1987
situation in order to underatand the
Commission's role. Al citations In ths part of
this notice ae to NTA as codified as of

Congress established Federal policy
for civilian radioactive wute disposal in
the Nuclear Waste Policy Act of 2982 (42
U.S.C. 1021 et seq.). The Commisslon's

rnslbnllitles for radiological safety.
udrprior law, were recognized and

conf~rmed-ost clearly in the express
provision In section 1140 that Nothing?

"wagon=, Ly P .. MR - -EMWJ--r '11�7
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in this Act shall be construed to amend
'or otherwise detract from the licensing
requirements of the Nucler sicl)
Regulatory Commission as established
in title I1 of the Energy Reorganization
Act of 1974 (Pub. L 93439)." 42 U.S.C.
1013411.

The statute provides for a licensing
process that conforms closely to the
preexisting framework of 10 CFR Part
60. NWPA thus requires DOE to carry
out a program of site characterization,
after first submitting to NRC a general
plan for site characterization activities
(alo,,g with certain information
regarding waste form or packaging as
well as a conceptual repository design).
Se- tion 113(b)(1). 42 U.S.C. 10133(b)(1).
This corresponds closely to the Site
Characterization Report provision of
Part 60 10 CFR W011(a) (1982). notably.
however. the NEPA related requirement
of the regulation that DOE Include site
screening and selection information in
Its submission was omitted. (As
discuss id below, the site screening and
selectirn information must be identified
in a se; arate document-the
environmental assessment-which does
not require NRC review.)

As provided earlier In Part 60. an
application is to be submitted in
advance of conitruction. This Is to be
followed by Commission review in
accordance with the laws applicable to
such applications and a decision
approving or disapproving the issuance
of a construction authorization. Section
114 (b)l (d). 42 U.S.C. 10134 (b). (d). In
addition to its action on applications for
construction authorization. the
Commission would review, and approve
or disapprove, applications for licenses
to receive and possess the waste (and
spent fuel) in a respository and
applications for closure and
decommiksioning. See section 121(b). 42
U.S.C. Id41(b). For the corresonding
provisions of NRC regulations. see 10
CFR 60.32 (construction authorization).
W0.41 (license to receive and possess).
and 60.51 (license amendment for
permanent closure).'

I One difference betwsen the lztaguaa of NWPA
and FPrt W is worthy of otce: that the statute
differentiales between an appliatbn for
eonstruction outhorlzation and an application fo a
licens. wherea. the regulation had atered. and
continues to ,erfs. solely to an application for a
license to vice ve and possess waste (to be filed
prior to contruection). Te Commission considers
this differentiation to lath any substantive
sanificonua I the view to the Commissi, the
Wminotion it aiedo in order to be able lo consider

the Issuance eGa construction luttorization i
fenerafly the same as WU be needed prior to
Issuanceoft the license to receive and possess HLW.
For this reason, the Commission regulations call for
the applation to be so complete Ps possible In the
light of infoumation that is reasonably available at
te time of docketing-i e prior to commencement

The Nuclear Waste Policy At also
contfrmed the Commission's most
Important stated position with respect to
compliance with NEPA. In Its
reguations, cited above, the
Commission had constraed NEPA's
direction to consider.-easonable
alternatives as constituting a mandate to
characterize at least three sites In at
least two geologic media. Although
establishing new procedures, NWPA
followed precisely the same substantive
approach.
Site Selection Under the Nuclear Waste
Policy Act

The Nuclear Waste Policy Act
directed the development of two
geologic repositories. This section will
describe the process leading to the
selection of a site for the first repository.
The process for a second repository was
generally the same, except thf the
statutory dates for particular actions
were several years later.

The site selection process, as carried
out by DOE began with the
Identification of States with "potentially
acceptable sitessite at which DOE
after geologic studies and field mapping.
W55 to undertake preliminuary drilling
anDt geophysical testing for thne
definition of dite location )OE was
required to notify States involved, and
affected Indian tribes, of the
identification of such sites. Section
116(a). 42 U.S.C. 1138(a). DOE
identified nine potentially acceptable
sites for the first repository and
provided notice to the six States in
which such sites were located.

Before the selection process could
move any further. DOE had to issue
.general guidelines for the
recommendation of sites for
repositories." NWPA provided that.
under the guidelines DOE would need
to consider the various geologic media
in which sites may be located and. to
the extent practicable, to recommend
sites in different geologic media. The
guidelines were to specify factors that
qualify or disqualify a sits from
development as c reposltory among the
factors specified by te law were certain
nonradiological environmental concerns
as well au considerations !reated to the
Isolation of the radionuclides in the
waste. NWPA required DOE prior to
Issuance of the guidelines, to consult
with the Counci) on Environmental
Quality, the Environmental Protection
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Agency. the Geologic Survey. and
interested Governors. DOE was also
required to obtain the concurrence of
the Commission in the guidelines.
Section 112a), 42 U.S.C. IM32(a).
Guidelines have been Issued by DOE 49
FR 47714, Dec. 6.1 94. The concurrence
of the Commission in the guidelines was
published In the Federal Register on uY
10, 1984.49 FR 28130.

DOE was directed, following Issuance
of the guidelines and consultation with
the governors of affected States, to
nominate at least 6 sites determined to
be suitable for site chazracterization.
Section 112(b)(it)(A). 42 US.C.
10232(b%)(A). Nomination had to be
preceded by public hearings near tbe
site, on which ocasions residents of the
area would be solicited with respect to
Issues that should be addressed by DOE
In Its environmental assessment and site
characterization plan. Section 312b)(2).
42 U.S.C. 01132(b)(2). Also. before
nomination DOE was required to notify
the States or affected Indian tribes of its
intent to nominate a site and of the basis
for such nomination. Section
112(b)(1)(hl. 42 U.S.C. 202a2(b)(2f)f.
The nomination itself needed to be
accompanied by an environmental
assessment which set out the basis for
nomination and which discussed the
probable impacts of site
characterization activities. The
environmental asbessment. to be made
public, would contain an evaluation of
the suitability of the site for site
characterization under the general
guidelines, an evaluation of the
suitability of the site for development as
a repository under each guideline that
does not require site characterization as
a prerequisite for application, an
evaluation of the effects of site
characterization on the public health
and safety and the environment. a
comparative evaluation with other sites
that have been considered, a description
of the decision process by which the site
was recommended. and an assessment
of the regional and local impacts of
locating the repository at the site. The
sufficiency of an environmental
assessment with respect to these
matters was subject to the judicial
review provisions of the statute, which
generally require petitions for review to
be filed within 180 days after the action
involved. Section 12ItbXl) (E through
G). 11k 42 US.C. 10132(b)(1) (E thriugh
G). 10139. On May 2L 1988 DOE
released final environmental
assessments on five potential repository
sites(atYuccaMountaln. Nevda :Deaf
Smith County. Texas; the Handord
Reservation. Washingtoii Richton
Dome, Mississippi; and Davis Canyon.

Mmim W 'in I II '-I-RE1111 11 11 realize i
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Utah). (The NRC staff had previously
reviewed and commented on the draft
environmental assessments for these
sites.)

Subsequent to site nomination. DOE
was required to recommend to the
President three of the nominated sites
for characterization as candidate sites.
Section 1122(bl)(B). 42 U.S.C
20232(b)(1)(B). Upon arrival of the
candidate sites, the States and affected
Indian tribes were to be notified. Section
212(c). 42 U.S.C. 0132(c). On M4ay 28,

29C6. the Secretary of Energy formally
recommended the shie in Nevada.
Texas. and Washington, and these
recommendations were approved by the
President.

Befomt sinking shafts at an approved
site. DOE is to submit to the States and
affected Indian tribes-and, in this
instance to the Commission as well-for
their review and comment a general
plan for site characterizat )n activities.
& description of the possib e form or
packling of the waste. and a
conceptiual repository design. The
general plan is to describe thJ site. the
proposed site characteization ctivities,
pIjns for decorrsioning a site that is
determined to be unsu;table (and plans
for investigation of significant adverse
environmental impacts of site
characterization). the criteria to be used
lo detcrmine site suitabililty (i.e.. the
siting guidelines), and other information
related to site characterization activities
required by the Commission. Section
1131b). 42 U.S.C. 10133(b). Congress has
declared that site characterization
activities shall not require the
preparation of an environmental impact
statement. or other environmental
review under NEPA. Section 113(d). 42
U.S.C. 10233(d). However, DOE is to
hold public hearings near a site. and to
receive comments of residents of the
area with respect to the site
characterization plan. Section 113(b)(2).
42 U.S.C. 10133(b)(2). And those
comments, as well as those received on
the environmental assessments. ae to
be considered by DOE. DOE in
consultation with the States and
affected Indian tribes (but not
specifically the Commission). is to
conduct site characterization activities
in a manner that minimizes significant
adverse environmental impacts
Identified in the comments. Section
113(a). 42 U.S.C. 10133(a). DOE Is to
report periodically to the Commission
and to States and affected Indian tribes
on the progress of site characterization
and the information developed to date.
Section 213(b)(3). 42 U.S.C. 20M33b)(3).

Under N`WPA. the selection process
was to continue with the identification

of one site for development of a
repository. DOE was required to hold
bearings nar that site, and it was also
required to complete site
tharacterization not only for that site
but for at least two other kites as well.
DOE might recommend to the President
that he approve the site where hearlings
were held. The recommendation. notice
of which would be given to States and
affected Indian tribes, was to be
accompanied by a description of the
propset repository and waste form or
pa ckaegng' a discussion of data.
obtained in site characterization
actvitie relating to the safety of the
site; a final environmental impact
statement. together with comments
made concering such statement by the
Commission and others; preliminqy
Commission comments regarding the
sufficiency of data for Inclusion In a
license application; comments of States
and affected Indian tribes, with DOEs
response: and an Impact report prepared
by Slates or affected Indian tribes
requesting financial or technical
assistance, to mitigate impacts. Section
114(a)2). 42 U.S.C. 10134(a]1J. Subject
to a god cause excepton the BS might
only be reviewed by the coursr Ifsa
petition is filed within 280 days after the
date of the decision conceted (i e
presumably. the recommendation to the
Presidenl). Section 1191a)(1)(D) 42
U.S.C. I139ta)(1)(D). The alternative
sites to be considered in the EIS would
consist of three sites at which
characterization has been completed
and DOE has made a preliminary
determination of their suitability for
development as repositories under the
guidelines Issued earlier. Section 11411.
42 U.S.C. 1013411.

The President might submit to
Congress a recommendation of a site
that had previously been recommended
to him by DOE By law, the President's
recommendation would not require the
preparation of an E15 or other NEPA
environmental review. Section 114(a), 42
U.S.C. 20134a). A State might
disapprove a site recommended by the
President. by giving notice of suc
action to Congress. Any such uotice of
disapproval is to be accompnpuied by a
statement of the State s reasons. Section
116(b), 42 U.S.C. 10138b) In the case of
a site on a reservation, the affected
Indian tribe might submit such a notice
of disapproval. Section 118(a). 42 U.S.C.
l0138. The Ptesident's recommendation
would then become effective only If
Congress passes a resolution approving
the site, and such resolution thereafter
becomes law. Section 115(c), 42 U.SC.
20135(c). In considering a notice of
disapproval. Congress might obtain

comments of the Commission. but the
provision of comments would not bind
the Commission with respect to any
licensing action Section 1152(). 42 U.S.C.
10135(g)

If the site designation becomes
effective-by virte of a State or Tribe's
failure to disapprove within the
specified times or by virtue of the
Congressional override of the State's or

rbe's notice of disapproval-DOE was
directed then to submit Its application to
the Commission. Section 114(b), 42
U.S.C. 10S4(b). The Commission was to
consider an application In accordance
with the laws applicable thereto.
Section 114(d). 42 U.S.C. 10134d).

If DOE aepplication Is acceptable, the
ite selection process would then end.

sub ject to judicial review, with the
Commission's eisuance of a construction
authorization.
NRC NEPA Responsibilities hI Ligh i cf

XWPA
The Nuclear Waste Policy Act of 1982

generally preserves the Commission's
obligation lo comply with NEPA.
Neverthelessr the scope of the inquiry
and the standards and procedures to be
applied in arriving at findings in
accordance with NTEPA are clearly
Influenced by the express and implied
mandates of the later statute. The
import of NIWPA is especially forceful in
relation to site selection. but the
Commission regards the statute as
having a pervasive effect upon all of its
NEPA responsIbilities.

First. there are several express
provisions of NWPA that narrow the
range of altematives that must be
considered in the environmental impact
statement. especially for the first
repository. Thus, DOE's compliance
with the procedures and requirements of
the Nuclear Waste Policy Act "shal be
deemed adequate consideration of the
need for a repository, the time of the
initial availability of a repository. and
all alternatives to the Isolation of high-
level radioactive waste and spent
nuclear fuel in a repository." Even more
forcefuiy, the 1982 Act declares that
any EIS prepared wvith respect to the
first repository shall not consider the
need for a repository or nongeologic
alternatives to the site; and the
altei native sites to be considered ar
those candidate sites (three In the case
of the first repository, and at least three
In the case of subsequent repositories)
with respect to which site
characterizatIon has been completed
and the Secretary of Energy has made a
preliminary determination that such
sites are suitable for development of
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repositories. Section 214f. 42 U.SC
2023)n.

In addition. section 114(f) directs the
Commission to adopt DOVs LIS "to the
extent practicable." As a minimum. this
requires the Commission to tive
substantial weight to the findings of
other bodies, where relevant to the
determinations to be made by the
Commission itself. This Is consistent
with prior practice. For example, in
Public Service Company of New
Hampshire (Seabroolk Station. Units I
and 2). CLI-77-J. 6 NRC 503, (2977
the Commission observed that a
competent and responsible state
authority's approval of the
environmental acceptability of a site or
a project after extensive and thorough
and environmentally sensitive hearings
is properly entitled to such substantial
weight in the conduct of Its own NEPA
analysis. Similarly. to the extent that
Congress has enacted legislation
pproving a specific project an agency's
obligation to discuss alternatives in Its
EIS is relatively narrow; although the
"rule ofreason applies, uch action
does have a bearing on what is
considered a reasonable ;lternative and
a reasonable discussion. lzook Walton
Leogve v. MoPSh."5 F.2d 346, 372 (D.C.
Cir. 1981J. citing Sierro Club v. Adams.
57P F-2d 38g 396 (D.C. Cir. 2978). The
conce-t of adoption, as it appears in
NWPA, is examined more fully below.

The Nuclear Waste Policy Act
provides that adoption of the EIS shall
Ce deemed to satisfy the Commission's
NEPA responsibilities "and no further
consideration shall be required." While
the purpose of this provision is not
entirely clear, it appears to counsel
against the wide-ranging independent
examination of environmental concerns
that Is customary in NRC licensing
proceedings.

The final limitation on the
Commission's consideration of NEPA
issues stems from the judicial review
provisions of the Nuclear Waste Policy
Act. Section 129. 42 U.S.C. 1039
provides for the United States courts of
appeals to have original and exclusive
jurisdiction over any civil action for
review of any environmental impact
statement prepared with respect to a
geoiogic repository and imposes a
deadline of 280 days (with certain
exceptions) for commencing such an
action. Thus, a review of the adequacy
of DOE's environmental Impact
statement must be sought. if at all.
within 1I0 days after the Secretary has
made a site recommendation to the
President. As a minimum, any lticial
findings with respect to the adequacy of
the EIS prepared by DOE would be

entitled to substantial welglt In the
Commission's deliberations. But this
statement Is Incomplete. As explained.
below, 1 the El3 prepared by DOE his
been adjudged to be adequate for
purposes of ths site recommendation

a~de by the Department. firther
litigation of the Issues In NRC
adjudications would be precluded under
the doctrine of collateral estoppeL
Thledo Edison Co. (Davis-Besse Nuclear
Power Station. Units 1. a and 31 ALAB-
37 .5 NRC 557, 561 (1977) And. If an
Issue bearing upon the adequacy of that
ElS could have been raised but was not
raised In a timely manner, the deadline
for commencing action set out In section
129 operates to bar a challenge at a later
date in NRC licensing proceedin8s

In the light of the poicies and
procedures established by the Nuclear
Waste Policy Act the Commissl6n
regards the scope of its NEPA reviewtlo
be narrowly constrained, with those
issues that were ripe for consideration
after Issuance of DOEs eEIS being
excluded from independent
examination, for purposes of NEPA. in
the course of NRC licensing proceedings.
It will be useful to review the legislative
history of the Act and certain
regulations of the Council on
Environmental Quality. ind to discuss
applicable principles of repose, in order
to explain the basis for the
Commission's views.
legislative History

The Nuclear Waste Policy Act of 192
reflects a judgment that the Commissiorl
is to concern itself primarily with Issues
of health and safety rather than the
other kinds of issues that are ordinarily
considered in the context of reviews
under NEPA. This judgment Is especially
clear in connection with the screening
and selection of repository sites. The
only provisions for NRC involvement in
the site screening and selection process
concern the Issuance of the general
guidelines for the recommendation of
sites for repositories (In which the
Commission Is required to concur) the
Department's plans for site
char* cterization (which must be
submitted to the Commission for review
and comment). and the preparation of
preliminary comments by te
Commission to accompany the
Secretary's recommendation of a site
concerning the extent to which DOEs
site characterization analysis and waste
form proposal seem to be sufficient for
Inclusion In a license application. With
the possible exception of the guidelines,
the Commission's role is defined so as to
address the safety issues (which are the
subject of DOEs site characterization
program and waste form proposal) that

must be resolved In lioetwhng
proceedings. Where Congress sets up a
detailed mechanism for consideration of
particular issues by an agency, and both
Judicial and legislative review of that
agency's decislons. as It has here done
with respect to the NEPA actions of
DOE. It may be Werred that It did aot
Intend to rely upon this Commission to
challenge DOEs possible 'disregard of
the law' after all these procedures have
sun their course. Cf slock V. Community
Nurition Institute. 487 US. 340,351. 81
LEd.2d 270 279 (1984).

A consideration of the legislative
history tends further support to this

analysis. lthough there were sevena
bills deling with nuclear waste issues
before the 07th Congress, the provisions
dealing with site selecton Isuus can be
traced directly to 1R 3809. as reported
out by the Comamittee on Interior nd
Insular Affirs. H.P Rep. 9-491. Past 1
07th Cong.. 2d Sea,. (2982). The bill
Included sections-similar to those
ultimately enacted-on guidelines, site
characterization, site approval and
construction authorization. review of
repository site selection by Congress.
participation of States and Indian tribes,
etc. The provision relating to the site
characterization plan to be prepared by
DOE was drawn directly from the
corresponding NRC regulation.
(Compore H.R. 3809, section 113Cb)t2)B)
with 10 CFR 60.U(a) (1982). AU the
matters related to the ability of the site
to host a repository and isolate
radioactive waste were carried over
from the regulation to the bill But
matters pertaining to the screening and
selection of sites. though met out in the
regulation, were omitted in the bill.
These Include the requirements that
DOE discuss the decision process used
by DOE in selecting sites for
characterization and identify alternative
media and sites at which DOE Intended
to conduct size characterization. Under
the proposed legislation this
Infomation would no longer come to the
Commission for review. HI. 809 also
included the provilon. ultimately
enacted, that the Commission would be
required to adopt the EIS prepared by
the Secretary "to the extent
practicable." The limited nature of the
Commission's role was emphasized by
the explanatory language of the report
to the effect that the Commission would
be required so to adopt the EIS -to the
maximum extent practicable" (emphasis
added). Moreover, the EIS 'is intended
to suffice regarding the Issues addressed
and not be duplicated by the
Commission unless the Commission
determines, In its discretion. that
significant and substantial new
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infornation or new considerations
rnder the Secr tary's statement.
inadequate as a basis for the
Commission's deterninations." HiR
Rep. 97-491. Part 1. 54U.

There was no specific provision in
f.R. 3809 requiring DOE to carry out

and document a comparative evaluati
of sites considered for site
characterization Later in the year.
however, such a provision was
incorporated into the bill (now HR.
6398). as reported by the Committee oa
Energy and Commerce. HR. Rep. 97-7
Part 1, 97th Corn.. 2d Ses&. (1982).
Among other things. the bill (in uectiom
231(b)(1IA)(v)) would have required
DOE to prepare. prior to site
characterization, an environmental
assessment which would include a
description of any other sites consider
for site characterization. This
information would have been submitti
to the Commission for its review and
comment. The purpose of providing
reports at this stage was "to assure th
adequate information is available to ti
Commission regarding the Secretary's
proposed activities." Id. at 64. j.R. 651
retained the provision for NRC adoptii
of DOE's environmental Impact
statement. The report explained. id. at
69:

This provision is inten 4 610o avoid the
duplication caused as a rcsult of the
applicability of NEPA to the actiors of botl
the Secretary and the Commission resardir
the preparation of an environmental impac
statement. While the Commission is
encouraged to adopt the Secretary's
statement, or parts of such statement the
independent responsibilities of the
Commission are specifically recognised Tc
The extent the Commission determines lt is
sot practicable to adopt all ot part of the
Secretary's environmental impact siatemner
the Commission's responsibilities under
NEPA remain in force, thus requiring the
preparation of a supplementil environmeni
impact statement.

Floor considerat.on in the House wi
addressed to H.R. 7187. as a substitutt
'or both H.R. 3809 and HR. 6598. The
EIS-adoption language appears once
again. However, the provisions for an
environmental assessment were
modified in two important ways. First
DOE would not explicitly be required
snake "a reasonable comparative
evaluation" of the iltes that had been
considered for site characterization.
Section 112(b)(1)(A). Second. under H.
7167 the environmental assessment
would precede, rather than follow, the
President's approval of sites to be
characterized, and it would no longer
submitted to the Commission for revie
and comment. Ibid.

._' * , *.'.y'._,..a ,f... *-_.

There was no committee report on
HJL 717. but a summary of its
provisions notedt

In Issuing the construction permit and
license the NRC will rely on me
Environmental Impact Statement prepared by
the Secretary of Energy In recommending the

on repository ite Th Commission will hae to
supplement any environentatl Impact
s~tateent with considerations of the public
health and safety required under the Atomic
Enemy Act of 'ses

t 128 CongRec. H8163 (daily ed. Sept. 30
t85 1982) (statement of Rep. Udall). Rep.

Moorhead also characterized the
Commission's role In terms ofIts health
and safety responsibilities:

a n ' anextensive environmental
assessment must be developed by the
Secretary of Energy in consultation wil the

red States. There will be a full and complete
review of the planned site under the National

t Environmental Po'icy Act, culminating in a
comprehensive et Aronmental Impact
statement. This !. well as all other final
agency actions-.-ll be open lo tuil judicial

at review. The Nuclear Regulstory Commission
he will have ovesight authority ove? the

development of this repository under Its
;9 independent public bealth and safety
in standards.

Id. m 118170. Congressman Oltinger. too.
differentiated in passing between "full
environmental review" on the one hand
and "full NRC licensing procedures to
assure that the storage is safe' on the
other. 128 CongRecc H8527 (daily ed.

n8 Nov. 29. 1982).
t The legislative history in the Senate Ir

less Illuminating. inasmuch as its bill. S.
1662. differs substantially from the final
legislation. (S. 1662. as reported from the
Committee on Energy and Natural
Resources, appears at 128 CongRec.
S4239 ff.. daily ed. Apr. 28. 1982.) Under
S. 1682, the Commission would have a
more substantive role with respect to
implementation of NEPA. There would
be no direction to the Commission to
aii adopt the DOE environmental impact
statement. Rather, under Section 405. the

Is Commission would be required to
consider the application In accordance
with the laws applicable thereto; as an
exception, however, the bill provided
that the Commission need only consider
as alternate sites for the proposed
repository those sites which have been

lo pproved by the President for
characterization. Senator Simpson.
sponsor of the legislation. explained that
the NRC licensing process would

R. provide opportunities for "a detailed
evaluation of the health and safety and
environmentolaspects of the proposed
project" (emphasis added). 128

be Cong.Rec. S4302 (daily ed. Apr. 29, 1982).
w In December 1982. the Senate turned

to consider legislation following the

18 / P:poJed*Raes ' -1237

pertinent language of the bill which had
by that time been passed by the House
of Representatives. Senator Mitchell
declared that the national nuclear waste

olicy should 'preserve the Integrity and
uli scope of the NRC licensing review

and environmental analysis under the
National Environmental Policy Act" W
Cong.Rc. S61569 (daily ed. Dec. 20
982). but the broad scope of his

remarks leaves It of doubtfu] import In
the context of geologic repoltories
alone. Of more significance. perhaps. is
the colloquy with renpect to an
amendment proposed by Senator Levin.
and passedto Include ln secton 114(1
the langUage that nothing In the Act
should be construed to *mend or
otherwise detract from the
Commission's licenaing requirements.
Sen. Levin stated his understanding that
the Act was not intended to restrict, or
amend. or modify NRC requirments for
the repository In any way 'Including.
but not limited to, findings of need."
Senator McClure. the floor manager of
the bill, replied that Sen. Levin was
correct and added that "that is my
understanding also." Since findings of
need have generally been regarded as
NEPA issues. this could be taken to
mean that the Commission should
discharge Its NEPA requirements in the
same way as It would in the absence of
the review procedures prescribed by the
Nuclear Waste Policy Act. This cannot
be the case, however. in light of the
other provisions of the Act. including
those in section 114(f) itself It seems
clear that the law was not intended to
modify any of the Commission's
licensing requirements under the Atomic
Energy Act The Commission construes
the clause in question to be limited to
those requirements: it does not pertain
to the provisions of NEPA. The remarks
of a single legislator. even the sponsor.
are not controlling In analyzing
legislative history, Chsle Corp. v.
Browi. 441 U.S. 281. 311 00 LEd.2d W
231 (1979). especially where as here their
significance Is not apparent without
further study. Whatever the
understanding of Sen. Levin may have
been. the Nuclear Waste Policy Act
manifestly does affect the manner in
which the N'EPA responsibilities of the
Commission must be carried out, and
the rules proposed below indicate the
approach which we intend to take.

Although the views of Congress ae
notentirely unambiguous, the overall
tenor is that the Commission's role
should focus upon radiological safety.
wit an hdependent review of NEPA
factors only where warranted In the
tight of "significnt and substantial new
lnfornatlon or new consideration."

..... . ..
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'Adoption "nd the NWucler Waste
Policy Act

The Counctl on Environmental Quality
haP established Procedures to guide
agencies that are engaged in actions that
have related environmental impacts.
These procedures allow for several
approaches to NEPA compliance.
includ~ng one approach in which the
environmental impact statement
prepared by one agency Is "adopted- by
another agency. 4 CFR 506.3. In
appropriate circumstances, an EIS
prepared by another agency may be
adopted. in accordance with CEQ
regulations, in whole or par by NRC. 10
CFR Part 51. Appendix A to subpart
I 1(b). An examination of those
regulations will illuminate the direction
to the Commission, in section 114(f) of
the Waste Policy Act. to 'adopt" the
DOE EIS to the extent practicable. In the
absence of irreconcilable conflict with
other provisions of N6TPA. those
regulations should be followed.

The CEQ regulations provide that
where more than one agency is involved
in the same action. either one agency
will be designated a lead agency to
prepare an EIS. or two (or more)
agencies will bidesignated as joint lead
agencies. Any agency which has
jurisdiction by law with respect to the
action shall be a cooperating agency. if
so requested by the lead agency. n
agency-even if it has jurisdiction-
need not serve as a cooperating agency.
however, unless the lead agency has
requested it to do so. Whether or not it
is a cooperating agency, a Federal
agency with jurisdiction by law or
special expertise with respect to any
environmrental impact involved has a
duty to comment on a lead agency's
statement within the commenting
agency's jurisdiction. expertise, or
authority. 40 CFR 15015.1502.6L 150.2.

In the context of NVPA. It is apparent
that the Department of Energy would be
the lead agency and that the
Commission would not be a lead
agency. The Commission could eIther be
a cooperating agency. with the
par icular resuonsibilities set out in
I 2501.6 of the CEQ regulations, or a
commenting agency. The NWPA points
to the Commission's assuming the latter
role. A cooperating agency is required to
participate in the NEPA process a the
earliest possible time, to participate in
the scoping process leading to
preparation of the environmental impact
statement, and to assume on request of
the lead agency responsibility for
developing Information and preparing
environmental analyses including
portionr of the EIS concerning which the
cooperating agency has special

expertise. The Jramewourt of NWPA. as
rehearsed above, contemplates no such
involvement by the Commilson. It
would be far more faithful to the
statutory scheme for this agency merely
to provide its comments, from tzme to
time, with respect to environmental
Impacts failling within its urisdiction or
areas of specalI expertise. Ths Is
entirely consistent with the etathtory
provision that the Secretary of Energy's
recommnendation to the President of a
site for repository development shall be
accompanied by a final EIS, together
with comments made by the
Commission concerning such ES.
Section 1141t)(D), 42 WS.C.
10134(a)(IXtD).

As a commenting agency the
Commission would be authorized to
adopt the DS prepared by DOE.
provided that the statement meets the
standards for an adequate statement
under the CEQ regulations. Taie
pendency or outcome of litigdon with
respect to the DOE EIS is one factor to
be considered. Ts is apparet from
CEQ's direction to the adopting agency
to specify, where applicable that "the
statement's adequacy is the subject of a
judicial action which is not final." Since
the actions covered by the DOE EIS and
the Commission's action are
substantially the same-namely
development of a geologic repository of
the proposed design at the proposed
site-the Commission would not be
required to recirculate the DOE ES
except as a final statement. 40 CFR
1506.3.

The Commission can follow the CEQ
procedures for a commenling agency.
including the procedures for adoption of
DOE's EIS. But the 1ES can only be
adopted if it meets the standards for an
"adequate statement." The approach
being taken by the Commission. In these
proposed rules, is that NWPA and the
principles of res ludicata Qbviate the
need for an entirely independent
adjudication of the adequacy of the ES
by this agency. As this might be seen as
a departure fom established practices,
the differences merit some further
discussion.

It is well established that the
Comnission has a responsiblity to
consider enviromental Issues just as It
considers other matters within ts
mandate. Moreover, the duty to consider
environmental issues extends through
all stages of the Commission's review
processes, including proceedings before
hearing boards. And the Commission
may not simply defer totally to the
standards set by other regulatory
authorities with respect to enviromental
matters within thei lurlsdiction to do

so would be an abdiation of he
Commisslon's NEPA authority. Claert
Cliffs'Coordlnottng Comrijtee v. U.&
Atomic ferTy Comomlrsion 449 Fad
2209 (D.C. Cir, 2172 There would be a
a~dication because NEPA mandtes an
case-by case balancing judgmet.
judgment that Is entirely different from
the piecemeal certification by another
agency that Its own environmental
standards are met. The only agency in a
position to make the kind of balancing
judgment contemplated by NEPA is the
agency with overall responsibility for
the proposed federal action. Id at 112.
in Colvert Cliffs, only the Atomic
Energy Commission could snake the
required decsion. In the case of a
geologic repository, the Department of
Energy Is required to snake precisely the
kind of analysis that the cowrt there
deemed to be essential. For the
Commission to adopt the DOE BS
without independent analyuis. after
there had been opportunity for judicial
review, therefore, would be entirely
consistent with the reasoning of the
earlier case. Similarly, the oveziap
between DOE and Commission actions
distinguishes the present situation from
the other NEPA decislons which
required an independent balancing
jdgment by each of the agencies
involved in a ProjecL See Sileniman v.
Federal Power Commission. s5e FMd
237,240 (D.C. Cir. 17) HcnFY v.
Federol Power Commission, Isi F 2
395.407 (D.C. Cir. 197S) (Bureau of
Reclamation control of relevant water
rights for coal gasification plant: FPC
regulation of gas transportation).

The similarity of DOE and
Commission actions, from the
standpoint of their respective
envirormental impacts, has not in the
past been considered. by itself, to be
sufficient to persuade the Commission to
defer to DOE's balancing judgments.
The fact that the applicant for a Iiese
to build a nuclear power plant is another
Federal agency has not excused NRC
from carrying out Its usual NEPA
obligations, even though both agencies
were considering the same impacts
associated with construction and
operation of the facility. Tennessee
Valley Authority (Phipps Bend Nuclear
Plant. Units I and 2). ALAB40, a NRC
533, 545 (1978). But inmprior practice
there was no prior judicial
determination that the other agency's
MS was adequate and there was no
special statutory scheme for
consideration of environmental Impacts
by Interested parties aind Congress. It Is
the judgment of thie Comnmission that
these unique considerations warrant.
and indeed require edoption of an E}S

MO-__ ___ I PI IN I rz ff
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tbat is adequate to meet the obligations
of DtOLe

To repeat. the Commission must
consider the environmental ienpets
resulfirig from the Co-.rtruction ay
development of geologic repository for
high-level radioactive waste. AlU that is
in question is the basis for the
Commission's consideration. The factors
discussed above make It entirely
reasonable for the Commission not to
reopen issues that have been, or could
previously have been. brought before
the courts for resolution. The
Commission does not derogate the
importance of NEPA issues. Under the
Nuclear Waste Policy Act, they are
extremely important-and in fact they
are central to many of the elaborate
procedural provisions incorporated in
that legislation. I is to those provisions
that parties concerned must turn. But
once an application Is submitted to the
Commission, the primary question to be
addressed is no longer one of
environmental balancing, but rather the
critical Issue of radiological safety. That
is an issue that is entrusted solely to the
Commission. and the Commission can
discharge its duties most elfectiwely if it
inakes that theprftnary babis for
decision.
The Preclusive Effect of Section 119

The approach being proposed by the
Commnrssion reflects the policies of
respose associated with the rules of res
judicata. Before examining those rules in
detail, it might be helpful to go over.
once again, salient features of the
NWPA site selection and approval
procedures.

The NVPA procedures really reflect
tiio different kinds of review. The first
requires judgments regarding the
radiological safety of HLW disposal-

mnutters to adjudicated solely by the
Commission, taking into account the
standards issued by the Environmental
Protection Agency. The Act clearly
ecognizes that while the Commission's

preliminary views are to be solicited
and considered on several occasions, a
final judgment of radiological safety can
only be made at the conclusion of the
adjudicatory licensing process. The
Commission is expected and required to
deny an application-long after other
procedures had run their course-if it is
unable to find, with reasonable
assurance, that the relevant safety
criten have been met. The
responsibility of consideration of the
radiological consequences of a proposed
action is advisedly vested In the
Commission, which can bring Its
experience and expertise to the task. In
Accordance with the Atomic Energy Act.

The second kind of review Involves
the weighing of the range of
environmental concerns that are
addressed by NEPA. This revlew
focuses heavily on the comparison of
alternatives, including alternative sites,
rather than with the narrower task of
evaluating a specific site. Moreover, the
relevant concerns under NEPA are
multitudinous, as opposed to the single
issue of radiological safety that is the
primary concern of the Atomic Energy
Act. While the Commission does have
experience and expertise in carrying out
a review under NEPA. Congress In 1982
elected not to rely upon the Commission
In this regard. It structured the process
in such a way that the evaluation of
altematives-in particular, alternative
sites-would have been attended to
before the Commission was required to
act This was accomplished largely
through the State and Tribal
participation provisions, including the
requirement of Congressional action to
proceed in the face of a notice of
disapproval. And, additionally, it was
accomplished through requiring early
judicial review.

The consequence of this approach is
that the Commission would carry out a
licensing review to assure that a
repository could be operated safely-but
that it would, In general, treat as settled
those other issues arising under NEPA.

The Comnmission's understanding
based in p. rticular upon its reading of
section 119, merits a fuller statement of
the legal doctrines that are collectively
referred to as the rules of resjudicoto.
One of these doctrines is the rule of
"claim preclusion"-that a party who
once has had a chance to litigate a claim
before an appropriate tribunal usually
ought not to have another chance to do
so. The related rule of 'Issue preclusion"
(or collateral estoppel] reflects the
principle that one who has actually
litigated an issue should not be allowed
to relitigate It The effect, and value, of
these rules is that they compel repose.
so that the Indefinite continuation of a
dispute ean be avoided. judgments must
in generai be accorded finality despite
flaws in the processes leading to
decision and the unavoidable possibility
that the results in some Instances were
wrong. Only when there is a substantial
possibility of injustice might relitigation
be warranted. Restatement (Second) of
judgments 2-12.

The clearest application of these
principles would occur where there hai
actually been a timely challenge to the
adequacy of DOE's environmental
statement. A final judgment In such
litigation would be conclusive, in any
subsequent action between the parties,

as to any Issue of law or fact that had
actually been litigated. Jd, section V.
Moreover, the party whb had challenged
the EIS would Iherea'cr be precluded
from litigating such Issues with another
person as wel Id.. secton 2t.

The judgment in an action, under
section 1l9taJ(l)(D), for review of DOE's
environmental Impact statement will
therefore preclude the petitioner from
lter litigating the same Issues with NRC
(even asiuming that NRC is a different
peon, for these purposes, from Its
swter agency. DOE). Te dimensions of
the issue that were determined by the
udgment may be a matter of debate. But
f the litigant has had an adequate day

In court. a desire to prevent repetitious
litigation of what Is essentially the same
dispute justifies preclusion of the Issue's
being raised anew. While the action
bein taken by DOE is the
recommendation to the President of a
site for repository development and the
actiun being taken by the Commission is
the iasuance of a construction
aut?,.rization for a repository, the
relevant considerations in the two
situations are Identical. Both agencies
will be addressing the development of a
repository at a specific location and
both will require an environmental
impact statement that describes the
pertinent environrmental Impacts and
considers appropriate alternatives. If the
DOE FS is found to be adequate to
meet the requirements of NEPA. then It
would ordinarily be proper to preclude a
challenge to the 'adequacy" of the
Identical EIS. if relied upon by the
Commission. See Id.. section 27.

The preclusive effect of a prior
judgment sustaining DOE's
environmerial Impact statement would
not necessarily be limited to the
petitioner of record in that proceeding. It
can be argued that those who were
represented by that petitioner would
also be barred from litigating the issue
in a subsequent action.'

Section 119 specifically requires that a
civil action for review of an
environmental Impact statement with
respect to any action under Subtitle A
(pertaining to geologic repositories) be

* Fterampe. f tbe EIS had been chatIenpd by
Oae public efficials of the State in wch a
nspoeto?7 was proposed to be located. member of
the publac who had bun ftpraented by to
offeicial might be precluded, to ther sae exutet
born raisin s te Issues anw R uzc eme Io wad
ef/udgm enat I 42. s ent d T h basi for this

agument Would that. under the doctrine of
paAt Pclees. a Slate b deemed to mprelm aDn af
Itscititt en vWhen the state a party In a st
In nl na matte: of over. interest. SeM J.

riniffl-NmOntefense Fundit Ie.v Hv.ailrim 63
F~d nsa MDC Cit. 22n). U. v. MAt Corp mO F.
Supp. 130 (ND. Ala.1ts)
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brought within a period of 180 days after specificaly authorized and appropriated siting re mendation consider altematfw
the date of the action (or after obtaining funds for such activides. N1WPA as sites Is eliminated. NEPA cpplis so the
-atual or constructive kmowledge amended. section 101(a) 42 U.S redircted program Under tis Act I Xw
thereo). Thus, a failure to meet the 10172a. Wsae way A ?A oppfied no te ucl ar
deadline for challenging the DOE Conforming to this redirectio of the Wn e Policy A of 5982. >te ecat ne nmd
environmental Impact statement t ould waste program the kw revises the ubstutersult t any chage In
foreclose any subsequent litigation with provisions of Section 114 of NWPA that apcation exept r ied.
respect to the action to which that ELS deal with the application of NEPA to the Omnibu ELdget Reconcilitoo A oS 19.
pertains. The objective appears to have licensing process. The langauge of Coree Report to AnpanyfL 3545
been to Identify Issues promptly std to eion 114(s)[)X(D) describing DOE's oth Con. t ss &R 5. m
seek to resolvete nateymne. final environmental impact statement. The Commission has expalaned above
Where there is litigation in accrane which is to be submitted to the PResident that. under NWPA as originally enacted&
with this provision, the principles with DOE's recommendatition of it should make an independent relvew
described above would preclude further approval for development of a of NEPA facto rn whenaant in
judicial examination ot the same issues respository. is revised so that DOE of NEPA factor oy when warranted In
as they relate to the Commission's "shall not be sequired * * to scnsider ,the liSt of Silpificant and substantial
action. But what would happen If for the need for a repository. the new information or new
some reason the adequacy of the DOE alternatives to geological disposal or consideration,' Further, ht was the duty
environmental impact statement had not eltemouive ties to L Yucca Motmiai of the Commission. under that law. to
been challenged judicially before it was site". NWPA as amended. s ectao dopt an EIS that Is adequate to mnt
time for the Commission to act-or If it 16(h), 42 USC. 10134 (emphasis the obligations of DOE. Since the
had been challenged. thg action had supplied). Section 114(1 42 U.S:C. Amendments Act was not Intended to
been brought by other parties? If the 10234(f). Is revised In the same way. to hffect the Implementation of NEPA with
Commission were to adopt the DOE that DOE "need not consider slternative respect to the repository program-
environmental impact statement, would sites to the Yucca Mountain site;" and, except as to the consideration of
the merits of the decision to adopt be moreover, the Commission in Its NEPA alternative sites-'ie Commission wM
subject to further review? The review is similarly advised that it need follow the same prxcdures. discussed
Commission suggests that the courts not consider such alternative siteL below. that It would have had the
should deny a petition under these NV'PA as amended. section 12it 42 Amendments Act not been passed.
circumstances as being untimely. There U.S.C. 10134. (In the case of a site The Proposed l/un
would be. in this case. only one negotiated under Title IV of NWPA.
environment Jnp act statement and. in added by Section 5041 of Pub L 10023 This mrulmaking proceditng is
accordance w th section 119. there at a site other than Yucca Mountai primarily concernet with amendm ents
would be but one opportunity for consideration would be given to Yucca t Regulations for Domestic
review. To conclude otherwise would be Mountain as an sliernatt site. NWPA a Irotec rsg aiond r Regtor
to frustrate the objective of seeking an amended. section 407,42 US.C. 10247) Licensing and Beltled Relatory
early resolution of the e-vironmental The merits of multiple dite Functions." The proceeding also
issues that might be involved. See Eage- characterization were adoressed In the encompasses conforming amendments
Picher Industries v. U.S. Environmentol course of the Congressional debate that Jo other parts of the Commisslon's
Protection Agency. 759 F.2d 905, 911419 immediately preceded passage ofthe regulations.
(D.C. Cir. 198J). See olso Notional Amendments Act. Senator Burdicin Subpart A of 10 CFR Part 51 sets out
W ildlife Federation v. Gorsuch. 744 F.2d particular, noted that full NRC regulations for implementing
963 (3rd Cir. 1984), in which the National characterization of three sites section 102(2) of NEPA. The principal
Wildlife Federat;on. havin been aware (according to the original NWPA) was tnatten addressed by Subpart A are the
of prior litigation and baving elected not based. in part, on the important NEPA following i(1) Identification of licensing
to intevene. was barred from later principle of hilly considering reasonable and reguaso1ry actions requiring the
raising the issues of concern to it. alternatives when maiing importat preparation of enviornmental impact
The Nuclear Waste Policy Amendments decisions that will dgniScantly dect statements or environmental
Act of 19t7 the human environment. In dicus . assessments: (2) requirements for the

1

The Nuclear Waste Policy
Amendments Act of 1987 (Amendments
Act). Title V. Subtitle A. Omnibus
Budset Reconcilistien Act of 1987. Pub.
L 100-203. redirected the nuclear waste
program. Under section 5011 of that law
site characterization for the first
repository Is to be carried out
exclusively at the Yucca Mountain site
in the State of Nevadt. with site specific
activities at other candidate sites to be
phased out promptly. NWPA as
amended, section 1sa). 42 U.S.C. 10172
The proision of NWPA that
contemplated a second repository are
removed. and DOE is expressly
prohibited from conducting ilte specific
activities with respect to a second
repository unless Congrmss has

the different approach (in the conference
report on the pending budget
reconciletion. legislation) that was soon
to be adopted, he stated.

Other than the eliminab" of the
Consideration of three alternate sites for the
repository, which was ust outlined. is a

ialor and dangerous departure 6om current
law, th. (conlerencel substitute doss not
affect the application of NV'A to the
repository progrm. Congrestional Record. S
ta674 (daily 9& Dec. ZL lts

The conference report expruses the
same point. It dWares:

The provisions of the Nuclr Waste Policy
Act pertaining to the applicatin of the
National Environmental Policy Act MEP)
are preserved except tat the esting
requirement that the environmental impact
stotement accompayiytng DOE's repoaty

uuu-vmag;w uu u ;.alu a *sb' -
and information by licere applicants
and petitioners for rulemaking (3)
contents and distribution of draft and
final environmental impact statements;
(4) NEPA procedure and administrative
action: and (5) public notice of and
access to enviornmental documents
Since each of these topics is teated.
expressly or Implicitly. by the Nuclear
Waste Policy Act. as amended, the
Commission proposes to develop as par
of Subpart A certain new nules.
discussed below. that wil apply to
geologic repositories and that will take
Into account the provisis of the AcJL

'lW Hodger Wage Pcy Amt aptaly witW
nsc toseoloslc ,epouittwl~r th t an usd at

MMe Ind
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Actions Requiring Ppt ion of
£nvironmentwoDocunlent

Under Section 221 of the Nuclear
Waste Policy Act, 42 US.C. C 012, the
Commission's promulgation of technical
requirements and criteria in 10 CFR Part
G0 does not require the preparation of an
environmental impact statement or
other environmental review under
section 102(2) of NEPA. The proposed
rules incorporate this provision.' Under
exicling 20 CFR Part 51. certain

rocedural actions pertaining to the
censing ofgeolog repoditories have

been determined to be categorically
excluded from environrnental
sssessment. See references to 10 CFR
Part 60 in 20 CFR 5 .22(c). No change in
those provisions is needed.

Under 10 CFR Sl.20(a), an
environmental impact statement is
required if the proposed action is a
majo: FeJeral action significantly
affecting the quality of the human
environment or iS the Commission. in the
exercise of its discretion. determines
that the propcsed action should be
covered by such an ES. Section 214(f) of
the Nuclear Waste Rolicy AC. 42 ts.C.

134(f. treflects a Congressional
understanling. with which the
Conwmiws! . is in full accord. that the
issuance of a construction authorization
and license tc'r a geclogir . pository will
require an environmental impact
statemen'. This has been incorporated
into the -rueosed rules. Other licensing
aclions. un!ess covered by existing

atelgoricaI exclusions (see paragraphs
P20]. (12). and (21) of 10 CFR 52.22(c)).
would require an environmental
ssessm ent under 10 CFR 51.21.
Ordinarily, a determination that an

environmental impact svatement (or
supplement) wIl be prepared triggers
public notice and the Initiation of a
scoping process. Where another alency
prepares the EIS. however, it has the
ftsponsibility to carry out these
functions. We are proposing to clarify
tbis point by limiting the application of
these procedures to situations In which
ite appropriate NRC staff director

determines that an environmnental

bait in par tor the d sposa gf waits, from divlian
aidesr waste a:tiviwies. Section a. <2 U.S C 1s0B.
Utded thc Act. lowever. high-linsl sldioctive
waste mdung ft= atwac tuelry ddemrae
Uti ntes is to be disosed of in such repositores.
s 1syb twiV if WU31S. u19es the Psisideit1 knds
VtT a seuus:e facility Is asquired The pesident

aa delriined that such a separate ficitity is at
Witad In the light oftheir devslopments. tU

fCmamiiian bctieves that Kt is sufficient to limit the
wc;e of this action to those facilities tst swy be
Islted and consuucled i l ocoldam with the

IbuCde. Walste Pocity AcL
' See I S 122!dl Confortnain endments would
t ade in Is 1 jnd in the caption ofel Si z

impact statement will be prepared "by
NRC." See the amendment to £ 128(a)
Submigssi; of Environnment5I
Jnformation

The Commission's regulations
encourage prospective applicants or
petitioners for rulemaking to confer with
NRC staff before submitting
environmental information. 10 CFR
51.40. The regulations also provide that
the Commission may require such
persons to submit information which
may be useful in aiding the Commission
In complying with section 202(2) of
NEPA. 10 CFR S1.41. These general
provisions are compatible with the
requirements of the Nuclear Waste
Policy Act.

The more specific regulations dealing
with the submission of environmental
reports are inappropriate In the context
of the geologic repository program.
Insead of providing for the submission
of an environmnental report. the Nuclear
Waste Policy Act requires that NRC
consider. and if practicable adopt. a
final environmental impact stltement
prepared by DOE at the time of Its
recommendation to the President for the
developwent of a repository at a
particular site. Section 114.42 U.S.C.
10234. The recommendation for
development of a repository includes, as
a minimum, the obtaining of a license
from NRC to receive and possess
wastes. The environmental impact
statement must therefore address not
only the environmental effects of
construction but those of repository
performance as well. This is reflected In
the statutory direction to the
Commission to adopt the environmental
impact statement to the exent
practicable. "in connection with the
Issuance by the Commission of a
construction authorization and license
for such repository."

DOE will therefore be required to
submit an environmental impact
statement instead of an environmental
report. The Commission may
nevertheless be unable to adopt that
statement, with respect either tl the
construction authorization or the
Ucense. unless it has been supplemented
to take into account significant new
information such as that developed
during the course of construction as part
of the performance confirmation
program or significant changes in the
plans of DOE since the time of Its site
recommendation to the President. See 40
CFR 1502.2[c)(1) (CEQ regulatos)
Accordingly, the proposed rules provide
for the timely submission by DOE of
supplemental environmental Impact
statements as needed.

The information to be contained In an
environmental Impact statement is Wt
out In section 202.2) of NEPA ItselL and
the submission of such Information is
required by the proposed rules. no
scope of alternatives to be considered In
the EIS is restricted, however, to take
into account the limitations in section
124[f) of the Nuclear Waste Policy Act.
42 US.C. 134(f), with respect to the
need for repotitory tie of the
initial availability of a repository.
alternatives to the isolation of waste In
a repository, and the identification of
alternate sieCs. Moreover, the proposed
rule requires DOE to inform the
Commission of the extent to which.
pursuant to section 119.42 US.C. 10139,
the environmental impact statement
may have been found to be adequate or
Inadequate and the extant to which
under that section. IJuues related lo the
adequacy of the environmental Impact
statement may remain subject to JudicilJ
review.

Because one of the alternatives
vailabble to the Commission is denial of

the application. the environmental
impacts of such denial need to be
addressed. Even though denial of an
application involves action by the
Commission, it is proper for the
environmental impacts to be addressed
by DOE, since the lead agency Is
required by CEQ regulations to include
reasonable alternatives not within its
jurisdiction. 40 CFt 0L14(c).

The Commission has not included any
specific requirements for the submission
of environmental information by
petitioners for rulemaking. The only
rules likely to have significant
environmental effects would be
technical requirements and criteria to be
used in licensing: as already noted. such
rules would be exemot from the
requirement of environmental review
under NEPA. Section 121(c). 42 U.S.C.

21041(c). In a particular case. however.
envtironm ental informnation could be
required. if needed to comply with aw,
pursuant to the general language of 10

R 61.4A.
Preparation of En viomental IMpct
Statements

The NRC regulations Include c soup
of sections that prescribe a procedure
for preparation and distribution by the
NR of draft and final environmental
impac% statements. With respect to
materials licenses, these requirements
apply to certain specified categories of
NRC actions other than the issuance of a
construction authorization or license to
receive and posseu high-level
radioactive waste at a geologic
repository. 10 CSR 31.60 (citing

I
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I 5120(b)7H12)). Because NRC. under
the Nuclear Waste Policy Act, will in
leneral have no need to prepare its own
environmental impact statement. the
proposed amendments would provide
(in accordance with CEQ regulations)
for the distribution of the EIS. If and as
adopted by the Commission, only as a
final statement
NEPA Procedure and Administrative
Action

Although the procedures established
in Part Al are designed for the case in
which NRC prepares its own
environmental impact statement they
can equally well be applied in the
situation where the EIS Is prepared In
the first instance by a license applicant.
Thus, no action will be taken by the
Commission until necessary documents
have been filed-in this case by DOE
rather than NRC-with the
Environmnental Protection Agency. See
10 CFR 51.200. NRC will not take action
concerning the proposal which would
have an adverse environmental impact
until a record of decision is issued. See
10 CFR 5101M. A record of decision will
be prepastdIs part of the'initial or final
decision on issues adjudicated in formal
hearings. See 10 CFR 51.202. The record
of decision will slate the decision.
including alternatives considered and
the relevant factors upon which
preferences among the alternatives are
based. See 10 CFR Sl.103. In the case of
the adoption of a E1S prepared by DOE
concerning a geologic repository, the
relevant factors would include the
special provisions of the Nuclear Waste
Policy Act.

In addition to these rules of general
application. Part 51 includes specific
procedural provisions for different
categories of licensing actions. A new
I 51.109 would be added to describe the
NEPA procedure to be followed with
respect to licenses issued under 10 CFR
Part 60.

The basic premise of I 51.209 is that it
is practicable to adopt the EIS prepared
by DOE If that statement i oadequate to
meet the requirements of section
102(2)(C) of NEPA. The focus of the
procedure, therefore, Is the presiding
officers determination of the extent to
which It Is practicable to adopt the DOE
E£S. To the extent adoption is
practicable, the Issues would be
excluded from independent NRC
inquiry. The adoption of the statement
does not necessarily mean that NRC
would independently have arrived at the
same conclusions on matters of fact or
policy. And, of course, the adoption of
the E13 would have no probative weight
with respect to any safety findings that

the Commission must make under 10
CFR Part 60M

It would still be p oper to conuluer
NEPA contentions with respect to
significant matters that arose after
Issuance of the ElS. But note, even in
this regard. that if there are significant
new circumstances or Information
relevant to environmental concemsand
bearing on the action proposed by DOE
or Iit impacts. DOE would be obliged to
prepare a supplemental EIS that would
be subject to adoption by the
Commission under the same standards
as the original document. Challenges to
DOE's supplement should be
adjudicated in the courts of appeals.
pursuant to section 119 of NWPA. in the
same manner as challenges to the
original EIS. . :

The Commission fully expects that
supplementation of the EtS by DOE will
resolve any new circumstances or
Information that might arise, and that
supplementation by the NRC will not be
necessary. Nevertheless, in theory there
might be situations when NRC must
prepare a supplemental environmental
impact statement. Under the proposed
regulations, such ;ction might be
Initiated by the staff before the hearing
or might be found to be necessary in
light of the record of the proceedings
after the hearing. The former case is
addressed in I 51.28[c). the latter
(implicitly) in I SlI.9(e). In each
situation. though. the standards for
adoption set out in I 51.109[c) would be
observed.

The proposed rules provide a
structured mechanism to address NEPA
concerns In a licensing hearing This is
the presentation of the staff position
writh respect to the practicability of
adoption. which appears In
I 51.109(a)(2). As noted above it 1s

expected that DOE would where
necessary. supplement Its E£S
Accordingly the staff s osition s likey
to be that It ts prctic ble for the
Commisrlon to adopt the DOE £15, as It
may have been supplemented by DOE
and as filed with the Commission.
Nevertheless. In some situations, the

staff position could be that It is not
practicable to adopt the DOE E15 aS u t
mnay have been supplemented. In which

case an NRC EIS would be'required. In
that event, the stafis under an
obligation to have prepared the
necessary final EIS so as to be able to
present Its position on matters within
the scope of NEPA. Whatever the staff
position may be. any other party may
seek to have the Issue regarding
practicability of adoption resolved by
the presiding officer, but any
contentions to that effect must set forth

the basis of tbe claim under the crtaera
set out in the proposed rule. Moreover. It
Is contemplated that the procedures that
would be used by the presiding officer to
resolve disputes regarding adoption
would resemble those employed to role
on motions to reopen records. See 10
CFR 2734.

Several situations in which adoption
of DOEs EIS t impracticable could
conceivably arise. For example. If the
Commission were to impose license
conditions requiring DOE to take actions
other than those which DOE had
proposed. the Commission would need
to consider the environmental impacts
of such actions In accordance with
NEPA. However, the Commission does
not anticipate imposition of license
conditions with significant
environmental impacts. Under NWPA,
DOE has the primary responsibility for
consideration of environmental matters;
and if significant changes from DOEs
original proposal are needed, the
Commission believes that DOE should
amend Its license application and
supplement its EIS£ precluding any need
for NRC supplementation. Should DOE
fail to do so. the Commission might deny
DOE's application rather than impose
license conditions requiring NRC
supplementation of DOEs EIS. In
theory. tsough It would still be possible
for NRC tc prepare its own £13. The
scope of the review would be limited,
however, to the actions being required
by the Commission. t Is not itended
that other environmental issues would
be reopened and relitigated In the
licensing proceeding.

Another situation In which NRC
would prepare a supplemental EIS
relates to new information which it
regards as significant even thoug DOE
may not have treated it as such. We
recognize that DOEi failure to
supplement the EIS might arguibly be
viewed as a final action, so that
objecting parties might have to seek
review In the courts within the statutory
160-day review period. with any failure
to do so barring later challenge in NRC
proceedings. But such a reading of the
law would have undesirable
consequences upon NRC administrative
proceedings. It would require NRC to
decide whether or not adoption is
practicable on the basis of factual and
legal considerations (pertaininq to
DOE` duty to supplement the 13S and.
In particular, the time such duty may
hav arisen) which 8o far beyond the
materials otherwise requiring NRC
review. Accordingly, NRC proposes to
prepare a supplemental EIS, if DOE is
not doing so, whenever NRC regards

0



A
Federal Reirier / Vat 53, No. 87 I Thursday, May 5*"9B8 / Proposed Rules 16143

_

!
a

'I

a

Is

such a supplemental BIS to be required
Iy law.'

Furf'iermore. the Commission will
1r~jw any statements In the DOE's
environmental impact statement relating
lo radiological concerns. If such
valemcints are inconsistent with the
facts found by the Commission on the
basis of the record of the proceedings.
the Commission will specifically
determine whether or not the findings
constitute "s'gnificant and substantial
new information or new considerations"
*hich. under the rule, would render the
environmental impact statement to that
extent inadequate. The statement will
be supplemented where required by law.
or o herwiie will be deemed modified to
the extent necessary, in accordance
with Commission practice. Citizens for
SCfe Power v. NRC, 524 F.2d 1291 1294.
& 5 (D C. Cir. 2r5): Public Service
Comnpiry of New Hoampshire (Seabrook
Station. Units 1 & 2). CLI-7-1, 7 NRC 2,
29g 9 6)

The Commission would make its own
hEP.A findings. including an
independent balance of relceant factors.
to the extent that i.is mot practicable to

adopt" the DOE i3S-that Is to the
extent that the Commission finds that
the balance of these factors would be
affected by the new irformation or new
considerations involved. Thit procedure
is consistent with 10 CFR 51.41. which
states that the Commission "wili
independently evaluate and be
responsible for the reliability of any
information which it uses."

I

y

statements prepared by other Federal
agencies, consistent with the provisions
of 40 CFR 1503.2 and 15033. 10 CR
51.124. The Commission Intends to
follow this policy in connnection with
the draft environnental Impact
statement prepared by DOE In
connection with a geologic repository
recommendation. The submission of
such comments is specifically called for,
in fact, by the Nuclear Waste Policy Act.
See Sec. 214(a)(3)(D). 42 US.C.
=m34(a.)(i(D). 0

NRC will comment on environmental
issues even though those issues may be
precluded from litigation in the licensing
proceedings. The reason for this is that
an inadequate EIS may be set aside In
the course of judicial review. Shoulo this
occur, it would of course not be I
practicable for the Commission to adopt
it. If NRC has objections or reservations
about the DOE proposal on grounds of
environmental impact. it will specify the
mitigation measures it considers
necessary to withstand challenge in
court. The theory underlying such
comments is that if the EIS is found not
to be adequate, in the course of judicial
review, NRC could not adQpt it and, in
the absence of suitable revisions or
supplementation, the Commission could
not issue a construction authorization or
license. See 40 CFR 1503.3(d) (duty to
specify mitigation measures considered
necessary to allow license to be
granted).

Ordinarily an agency that receives
comments from another agency must
consider them, but it may exercise Its
discretion in determining how they
should affect the decision at hand. In
principle, therefore, DOE could in some
cases reject comments made by NRC on
grounds that might be unsatisfactory to
the Commission. Still, the Commission's
comments will be a matter of public
record and will be available for
consideration during judicial and
Congressional review of DOE's £BS and
related actions. The Commission
regards these forums, rather than the
NRC usual feview, to be the appropriate
pisce. under NWPFA for review of
DOE's responses to comments as well as
other matters related to the EIS.
Responsible Officlo)

No change Is required in the provision
establishing responsibilities within NRC
for NEPA compliance.
Conforming Amendments

Several changes to Part Woof the
Cotmmission's regulations are needed In
order to reflect the provisions of the
Nuclear Waste Policy Act. as amended.
that deal with environmental review.

Under the Nuclear Waste Policy A4t
DOE is required to prepare an
environment-I impact statement Instead
of an environmentas report. Several
changes to Par 00 are proposed to
reflect this direction. Revisions to the
environmental impact statement would
take the form of "supplements' Instead
of the "amendments" or pdtesW
referred to In the existin rule.

The requirement In I 60.15 that
multiple sites be characterized is
eliminated so as to conform to the
provisions of the Amendments Act.

The language of the l1ndings for the
issuance of the construction
authorization requires consideration of
costs and benefits ard consideration of
alternatives. I 6031(c4 This language
would not be changed. However, It
should be understood that a
determination that it is practicable to
adopt the DOE environmental impact
statement will necessarily result in the
specified environmental finding that the
action called for is Issuance of the
construction authorization.

The construction authorization is to
Include such conditions as the
Commission "finds to be necessary to
protect e * * environmental values." 10
CFR 60.32(a). The Commission would
include such conditions only where the
environmental impact statement (as it
may have been supplemented)
specifically calls for them. In principle.
the incorporation of appropriate
conditions in the construction
authorization could enhance
environmental protection. since NRC
would then have a basis to inspect, and
take enforcement action where needed,
to assure that the conditions are
observed. However, we doubt that the
adequacy of the EIS would ever depend

upon NuRC's being vested with this
authorty. DOE can describe in the EIS-
and in fact it must describe-the
mitigation measures which are proposed
to assure protection of the environment.
Should DOE subsequently fall to
implement these measures, affected
parties can seek redress against DOE in
the courts. Acoreover. the written
agreements to be entered into between
DOE and the States and affected Indian
tribes under section 117(c) of the
Nuclear Waste Policy Act. 42 US.C.
10237(c). provide a supplemental
channel for identifying and resolvng
environmental concerns on an ongoin
basis without direct NRC participation.
Our approach, therefore, will be to
require the observance of environmental
protection conditions where the
environmental impact statement which
we adopt provides for the Commission
to Include such conditions in the

FPblic Informotion
Sections 51.116 through 31.118 concern

pubhc notices about the preparation of
an environmental impact statement.
They apply ir. any situation in which a
notice c' intent to prepare an E1S is
prepared "in accordance with f 51.26."
But. as discussed above. 1 51.26 would
be amended so as to apply only when
%RC itself intends to prepare an ElS.
Sin:e the EIS with respect to a
repository would be prepared by DOE
rather than by NRC. the notice
provisions of 11 51.116-51.116 would
not come Into play. Section 51 .118 would
be amended, however. to require
circulation of a final environmental
impact statement, If and when adopted
by KRC.

Commenting
It is the policy of the Commission to

comment on draft environmental impact

The Commissron once again emphsIzes tha
mIder IN'PA. DOE has the primer) responsibility
to supplement an EIS to take significant new
aformwaton into consideration. Thus oblilation is
ftnected in the proposed revision to I 50041c).
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construction authorization\icense);
but If It is practicable for us to adopt an
EIS that makes no provision for NRC to
Impose and enforce such conditions. we
would not on our own initiat ve find
such conditions to be necessary. Even If
NRC comments on the DOE proposal
had specified mitigation measures
considered necessary to alow NRC to
Frant a construction authorization or
license, these measures generally would
not be incorporated as licensing
conditions; for; as discussed above, the
basis for NRC's comments was that the
measures were necessary for the EIS to
be considered " adequate" by the courts,

nd it is expected that this issue vwould
alrcedy have been resolved

The rules of practice (10 CFR Part 2)
also need to be amended to taet
account of DOE's submission of an
environmental impact statement instead
of an environmental report. Because the
£1S must conform to statutory
requirements, and because its
completeness would have been subject
to challenge In court prior to filing with
N'RC. a completeness determination by
NRC at the time of docketin' is
unnecessary. and provision lor such
determination would be onitted. As in
the case of Pot 60. reference vwould be -
made to "upplements" rather than
"amendments" to the environmental
impact statement.
Petition for Rulemaking

The States of Nevada and Minnesota
have petitioned the Commission to
amend 10 CFR 60.24 o as to adopt
DOE's environmental impact statement
only if such adoption "would not
compromise the independent
responsibililties of the Commission to
protect the public health and safety
under the Atomic Energy Act of 2954".
50 FR 51701. December 29. 1985 (PRM-
60-2A). (The language proposed by the
petitioners also includes several matters
which would be considered by the
Commission in making the foregoiw
determination). In this regard. the
Commission notes its resolve that
adoption of the environmental impact
statement must not compromise Its
independent responsibilities under the
Atomic Energy Act. Adoption of the
rules proposed herein would be fully
consistent with this resolve.

The matters Identified by petitioners
for consideration by the Commission
relate largely to the adequacy of the
procedures followed by DOE in
implementing the Nuclear Waste Policy
Act and In preparing its EIS.
Nevertheless, as stated in the cited
Federal Register notice, the Cor'miasion
wvill give further consideration In this
rulemaking proceeding. to the Issues

raised by the petitioners, as they may
relate to this agency's reaponsibllties.
Generally, the Commission proposes lo
deal with these Issues In a manner
consistent with the discusion above.

Any person desiring to comment on
the rulemaking petition. Insofar as It
relates to 10 CFR W024 should do so as
part of this rulemaking proceeding.
Envirommentil 1mpact- Categortcal
Exclusion

The NRC has determined that t
proposed regulation Is the type of action
described in categorical exclusion 10
CFR $1.22(c) (1) and (3). Therefore.
neither an environmental Impact
statement nor an environmental
assessment has been prepared for thi
proposed regulation.
Paperwork Reduction Act Statement

The proposed rule contains no
Information collection requirements and
therefore is not subject to the Paperwork
Reduction Act (Pub. L -511).
Regulatory Flexiblity Certification

In accordance with the Regulatory
Flexibility Act of 1980 ( U.S.C. 805(b)).
the Commission certified that this rule. if
adopted. will not have a significant
oconomic impact on substantial
lumber of small entities The only entity
subject to regulation under this
amended rule is the US. Department of
Energy.
ist of Subjects

10 CFR Part 2
Administrative practice and

procedure. Antitrust, Byproduct
material, Classified information.
Environmental protection. Nuclear
materials, Nuclear power plants and
reactors. Penalty. Sex discrimination,
Source material. Special nuclear
material. Waste treatment and disposal.
*O CFR fP0 51

Administrative practice and
procedure, Environmental Impact
statement Nuclear materials. Nuclear
power plants and reactors. Reporting
and record keeping requirements.
I0 CFJI Port O

High-level waste, Nuclear power
plants and reactors. Nuclear materials.
Penalty. Reporting and rcord keeping
requirements. Wste treatment and
disposal.
Usuance

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954. as amended.
the Energy Reorganization Act of 1974,
as amended, the National

Environmental Policy Act of 190. as
amended, the Nuclear Waste Policy Act
of 198Z and 5 U.S.C. 853 the NRC Is
proposing to adopt the following
amendmerts to S0 CFR Part 6S and
related &xnforming amendments to 10
CFR Parts 2 and 00

PART 2-RULES OF PRACTICE FOR
DOMESTIC UCENSING PROCEEDINGS

1. The authority citation for PA" r IS
revised to read is follows:

Authority Sacs. 161,1 81.6 Stat. 948.933.
as amended (42 US. 2 1 2231l sec. S1L a
amended, Pub. L 87415. a St. 409 (42
US.C. 124T1 sec. 20,88 Stat. 1242. as
amended (42 US.C. 1841 a USC. CS

Section 101 also issued under seca. 3.6 2
3. 1. 11M. 104, 105. U Stat, 03Q o32.033.035.

938.137.938 as amended (42 U.S.C. 2073.
2S0? 920. 2211.1:31. WC15k. sec. 114n1).
Pub. L 07-425 .0 Stat. 2z2 as amended (42
US.C. 1IM )) sec. 102. Pub. L V1-1063
Stat. 5 as sziended (42 US.C. 4333. sec.
101. U Stat. t248(42 USC. 6872). SectIons
LU02. L103. V1L 2105, 2721 also issued
under secs. 10L 10. l10 10515.19, " 6Stat,
3n. 237 u 3054.95. as amended (42 US.C.

2222.213.222. 223. 2233,2238) Section
.105 also Issued under Pub. L 07415 .e

Slat 272 (42 US.C. 223s). Sections .200-
L22 also issued under sees. 18, 234. U Stat
C55 .83 Stat. 444. as amended (42 U.S.C. I33
22=2); slc 20. be Stab %2 2(42 U.S.C. 54)
Sections 20-2608 also issued undar sac.
102 Pub. L 92-10. 83 Slat. 53. as amended
(42 US.C. 4332). Sections 2.a00. 2.7 also
issued under I US.C. 154. Sections 2714,
270 L. 0 also Issued under 5 U.S.C. J57.
Section L700 also Issued under sec 103. 68
Stat. 93 as amended (42 US.C. 2233) and 5
U.S.C. 552 Sections 2800 and " also
Issued under S USC. 153. Section 2.309 also
issued under 5 US.C 553 and sec, 29. Pub. L
85-258. 72 Stat. 5o. as amended (42 US.C.

039). Subpart K also Issued under sec. 189.
e6 Stat. 955 (42 U.S.C. 2239): c 34. Pub. L
07-425. 96 Stlat. 22 (42 U.S.C. 1054).
Appendix A also Issued under sec. Pub. L

12805 4 Stat. 1473 (42 U.S.C. 2125).
Appendix B also Issued under mec 10, Pub. L
99-240 09 Slat. 1842 (42 US.C 2=l1b et saq.).

In S I10M. paragraphs M (l) (2). 5).
and (7) are revised and (f)4) is removed
nd reserved to read as lo ows:

f L101 L of apptlcalion
* * * * *

(f)(11 Each application Zor a license to
receive and possess high-lexel
radioactive waste at a geologic
repository operations area pursuant to
Part 00 of this chapter and any
environmental impact statement
required In connection therewith
parsuant to Subpart A of Part 51 of ths
chapter shal be processed In
accordance with the provisions ofthlis
paragraph.

(2) To allow a determination as to
whether the application is complete and

I
-m l I - i a
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acceptable for docketing. it will be
initially treated as tendered document.
and a copy will be available for public
inspection In the Commission's Public
Document Room. Twenty copies shaU be
filed to enable this determination to be
made.

(4) (eserved)
(5) If a tendered document is

acceptable for docketing. the applicant
will be requested to (i) submit to the
Director of Nuclear Material Safety and
Safeguards such additional copies of the
application and environznental impact
statement as the regulations in Part 60
and Subpart A of Part 51 of this chapter
require. (iI) serve a copy of such
application and environmental impact
statement on the chief executive of the
municipality in which the geoloqic
repository operations area is to be
located, or if the geologic repository
operftions area is to be located within a
municipality, on the chief executive of
the county (or to the Tribal organiation.
If it is to be located within an Indian
reservation). and liii) make direct
distribution of additional copies to
Federal. State. lz'diinTribe and local
officials in accordance with the
requirements of this chapter and written
instructions from the Director of Nuclear
Material Safety atnd Sfejoards. All
such copies shall be completely
assembled documents, identified by
docket number. Subsequently
distributed amendments to the
application, however. may include
revised pages to previous submittals
and. in such cases, the recipients will be
responsible for inserting the revised
pages.

f7) Amendments lo the application
and supplements to the environmental
impact statement shall be filed and
distributed and a written statement shall
be furnished to the Director of Nuclear
Material Safety and Safeguards in the
same manner as for the initial
application and environmental Impact
statement.

PART SI-ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

.The authority citation for Part 51 is
revised to read as follows:
Aluthorit Sec. 162 .6 Stat. 948. as amended
(42 U.S.C. 220); ecs. 20. as amended. 202,
a Stat. 1242 as amended. 1244 (42 US.C
1842. 1842).

Subpart A also Issued under National
Environental Policy Act of 29N6. secs. 202.
1 2LI05.53 Stat. 853434. as amended (42

US.C. 43 423. 4335. and Pub. L W04.
Ttl11e L (2 Stat. 3033S-04. Section lSix also
issued under sec. 274. Stat. 68 as
amended by 92 Stat. 03-0 (42 UlS.C
2021J and under Nuclear Waste Policy Act of
1982, sec. 222, 96 Stat. 222 42 U.&C. 141).
Sets. 52.43 and 1.109 also issued under
Nuclear Waste Policy Act .f 1982 sec. 114(1
t6 Stat. 22t6 as amended (42 U.LC. 20U14

4. In I 52.20. existing paragraph (b)(13)
Is redesignated as paragraph (b)(14) and
a new paragraph (b)(13) Is added to read
as follows:

(5.10 COrteris for and idenication of
icenalng and regulatory actlons requirIng
environmental Impact statements.

O * * *
(b)*

(13) Issuance of a construction
authorization and license pursuant to
Part 60 of this chapter.
* * * * 0

5. Section 51.21 is revised to read as
follows:
1 51.21 CrIera for and identificatn ot
Icensing and regulatory actions requrng
environmental assessments.

All licensing and regulatory actions
subject to this subpart require an
environmental assessment except those
identified in 1 51.20(b) as requiring an
environmental impact statement. those
identified in 1 51.22(c) as categorical
exclusions, and those identified in
* 52.22(d) as other actions not requiring
environmental review. As provided in
I 52.22(b). the Commission may. in
special circumstances. prepare an
environmental assessment on an action
covered by a categorical exclusion.

6. Section 51222 I amended, by
revising the heading and adding a new
paragraph (d). to read as follows:

11.22 Criteron for calgorlcal exculion;
Ident~nlclion of licensing and regulatory
actions e11gible for categorical exclusion or
otherwise not requiring environmental
reviw.
* * * *

(d) In accordance with section 121 of
the Nuclear Waste Policy Act of 1982 (42
U.S.C. 10141) the promulgation of
technical requirements and criteria that
the Commission will apply in approving
or disapproving applications under Part
W0 of this chapter shall not require an
environmental impact statement, an
environmental assessment. or any
environmental review under
subparagraph (E) or (F) of section 102(Z)
of NEPA.

7. In 1 51.26. paragraph (a) is revised
and a new paragraph (c) is added. to
read as follows:

1 1.26 AequIrementtlo pubish note of
Intent and conduct copin process

(a) Whenever the appropriate NRC
staff director determines that CA
environmental Impact statement will be
prepared by NRC In connection with a
prop osed action, a noffce ot intent will

perepared as provided in 1 51.27. and
will be published h the Fderal Register
as provided in i 52.1111 and an
appropra t rcoping process (see
i S S122E128 and 51.29) will be
conducted
* 0 * 0 0

(c) Upon receipt of in application and
accompanying environmental impact
statement under 10. 22 of this chapter
(pertaining to geologic repositories for
high-level radioactive waste), the
appropriate NRC staff director will
include in the notice of dockeltng
required to be published by I2 l.0f(8()
of this chapter a statement of
Commission intention to adopt the
environmental Impact statement to the
extent practicable. However, if the
appropriate NRC staff director
determines, at the time of such
publication or at any time thereafter.
that NRC should prepare a supplemental
environmental impact statement in
connection with the Commission's
action on the license application, the
procedures set out in paragraph (a) of
this section shall be followed.

11 A new I 5267 is added to read as
follows:
I 61.67 Environmental Information
concerning geologic repositories.

(a) In lieu of an environmental report,
the Department of Energy, as an
applicant for a license or license
amendment pursuant to Part 60 of this
chapter, shall submit to the Commission
any final environmental Impact
statement. and any supplement thereto.
which the Department prepares In
connection with any geologic repository
developed under Subtitle A of Title I of
the Nuclear Waste Policy Act of 1982.

(b) The final environmental impact
statement which accompanies the
Department of Energy's
recommendation to the President to
a prove a site for a geologic repository
eall be submitted to the Commission at
the time and in the manner described In
5 60.22 of this chapter. Such statement
hall be prepared In accordance with
e:providons of section 114(f) of the.

Waste Policy Act of 1982 The
statement hall Include, among the
alternatives under consideration, denial
of a license or construction
authorization by the Commission.

(c) Under applicable provisions of
law, the Department of Energy is
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required to supplement its final
environmental impact statement
whenever the Department makes a
substantial chatng in Its roposed
action that Is relevant to environmental
concerns or determines that there are
signiuicant new circumstances or
inrormation relevant to environmental
concerns and bearing On the proposed
action or Its impacts. The Department
shall submit any supplement to Its final
environmental impact statement to the
Commission at the time and in the
m-nner described in 1 022 of this
chapter.

(d) A'enever the Department of
Fnergy submits a final environmental
impact statement or a final supplement
to an environmental impact statement
to the Commission pursuant to this
section. it shall also ifform the
Commission of the status of any civil
action for judicial review initiated
pursuant to section 219 of the Nuclear
Waste Policy Act of 1982. This status
repo,,, which the Department shall
upda e from time to reflect changes in
status. shall:

(i) State whether the environmental
impact statement has been found by the
courts ol theUnlled Status tobe
adequate or inadequete; and

(2) Identify any issues relating to the
adequacy of the environmental impact
statement that mayremain subject to
judicial review.

9 .A new I 5t.109 is added to read as
follows:

I 51.109 Public hearings i proceings
for Issuance of materials license with
respect to S geologic rposItory.

(a&)() In a proceeding for the issuance
of a license to receive and possess
source, special nuclear, and byproduct
material at a geologic repository
operations area, the NRC staff shall
present its position on whether it is
practicable to adopt without further
supplementation. the environmental
impact statement (including any
supplement thereto) prepared by the
Secretary of Energy. If the position of
the staff is that supplementation of the
environmental impact statement by NRC
is required. It shall file Its final
supplemental environmental Impact
statement with the Environmental
Protection Agency. furnish that
statement to commenting agencies, and
make it available to the public, before
presenting Its position. In discharging Its
responsIbilities under this paragraph.
the staff shall be guided by the
principles set forth in paragraphs (c) and
(d) of this rection.

(2) Any other party to the proceeding
who contends that It ls not practicable
lo adopt the DOE environmental impact

statement, as It may have been
supplemented, sall file a contention to
that effect in accordance with I V2714b)
of this chapter. Such contention must be
accompanied by uine r snore ailidevils
which set forth factual andlcr technical
bases for the d alm that, under thie
p ples set forth In paragraphs (c) and

Ndsof this section It is not practicable to
adopt the DOE environmental Impact
statement as It may bave been
supplemented. The presiding officer
shall resolve disputes concerning
adoption of the DOE environmental
impact statement by using, to the extent
possible, the criteria and procedures
that are followed In ruling on motions to
reopen under I 234 of this chapter.

(b) In any such proceeding. the
presiding officer will determine those
matters in controversy among the
parties within thie acope of NEPA and
this subprt. specifically Including
whether, and to what extent. It is
practicable to adopt the environmental
impact statement prepared by the
Secretary of Energy in connection with
the issuance of a construction
authorization and license for such
repository.

(c) The presiding officer will find that
t Is practicable to odopt the
environmental impact statement
prepared by the Secretary of Energy
unless:

p)(i) The action proposed to be taken
by the Commission differs from the
action proposed in the license
application submitted by the Secreary
of Energy: and

(ii) The difference may significantly
affect the quality of the human
environment; or

(2) Significant and substantial new
information or new considerations
render the environmental impact
statement inadequate. New information
or new consideration shall not be
deemed to render the environmental
impact statement inadequate. for
purposes of this pararaph. If the new
information or new considerations have
been addressed in a supplemental
environmental Impact statement that the
Secretary of Energy bas submitted to the
Commission In accordance with the
provisions of this chapter.

(d) To the extent that the presiding
officer determines it to be practicable to
adopt the environmental Impact
statemetl prepared by the Secretary of
Energy such adoption shal be deemed
to satisfya l responssblitie of the
Commission under NEPA and no further
consideration under NEPA or this
subpart shall be required.

(e) To the extent that It Is not
practicable to adopt the environmental
impact statement prepared by the

Secretay ofEnergy the presiding officer
will:

(1) Determine hiether the
requirements of section I022) (A). (C).
and (E) of tEPA and the regulations In
tils subpart have been met

1 2) Independently consider the final
ba ance among confllctling facors
contained in the record of the
proceeding with a view to detemining
the appropriate action to boe ta te

(p) Determine, after weighin the
envIronmental, economic, technical and
other benefits against environmental
and other costs, whether the
construction authorization or lien
should be Issued, denied. or
appropriately conditioned to protect
environmental values;'

4) Deter~ne, hi an ncon~tested
proceeding8 whether the NEPA review
conducted by the NRC ptap has been
adeq~uate; and

(5) Detenmine In a tontersted
proceeding whether In acordance wlth
the reglathons in this subpal the
construction authorization or license
should be lissued as proposeid

(ff ln mak~ing the determinations
described in paragraph fe) of this
section. the environmental Impact
statement will be deemed nodified to
the extent that findiogs and conclusions
differ from those in the final statement
prepared by the Secretary of Energy, as
It may have been supplemented. The
Initial decision will be distributed to any
persons not otherwise entitled to receive
it who responded to the request in the
notice of docketing. as described in
I 5126(c). If the Commission or the
Atomic Safety and Licensing Appeal
Board reaches conclusions different
from those of the presiding officer with
respect to such matters, the final
environmental impact statement will be
deened modified to that extent and the
decision will be cimilarily distributed.

(18 The provisions of this section shall
be followed. in place of those set out in
151.104. in any proceedings for the
issuance of a license to receive and

ossess source, special nuclear and
Byproduct material at a geologic
repository operations area.

lo In I 51.11L the existing text Is
redesignated as aragraph (a) and a
new paragraph b) Is added. to mead as
follows:
1 1.111 Fial nvironmental lmpat
statement-Notlas ot svaiability.

(a)
(b) Upon adoption of a final

environmental Impact statement or any
supplement to a final environmental
impact statement prepared by the
Department of Energy with respect to a

II

I

I I -- I I
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I teologic repository that is subject to the
Nuclfar Waste PolicyAct of 1982 the
appropriate NRC staff director shall
follow the procedures set out In
paragraph (a) of this sectin.

PART 60--DISPOSAL OF IIIGH-.LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

ii. The authority citation for Part Wo is
revised to read as follows:

Authority: Secs. 51.5S. 62. 63.63. SI. 101,
262.3153.66 Stat 929.230. 932.933.935. 948.
I",.134. as amended (42 U.S.C. 2071.2073.
2092. 2093. 2093. 221. 2201. p232. 2233); secis.
30.206. U8 Stat. 1244.12456(42 U.S.C. 5842.
584): re$s. 10 and 14. Pub. L 159-40. 92 Stat.
2931 (42 U-S C. 202ia and 585); see. 102. Pub.
L 9-2190.53 Stat. 633 (42 U.S.C. 4332): secs.
114. 121. Pub. L 97-423.96 Stat. 2213. 228 as
amended (42 U.S.C. 1023. =1041).

For the purpose of section 223. 6 Stal. 938&
as amended 142 U.S.C. 2273) It 60.-10. 60.72
to IC'S5 art issued wnder see le2o. 63 Stat.
530 as amended (42 U.S.C. 2271(o)).

12. In I 60.25. paragraph (c) is
removed and paragraph (d) is
redesignated as paragraph (c).

I3. In 1 60.21. paragraph (a) is revised
toresdasfollowa: -

J 60.21 Content of aPppikalori

impat satemnt hallbe repred in
accodane wth he uclar aste

Policy Act of 19821. as amended. and
shall accompany the application. Any
Restricted Data or National Security
Inormastion shall be separated from
unclassified information.

234. Sectio~n 60.22 is r~evised to read as
follows:
1 60.22 Fnling and distributioniof
appheation.

(a) An application for a license to
receive and possess source, special
nuclear, or byproduct material at a
geologic repository operations area at a

site which has been characterized, and
any amendments thereto; and an
accompanyingenvironmental impact
statement and any supplements. shall be
signed by the Secretary of Energy or the
Secretar's authorized representative
and shallbe filed in triplicate with the
Director.

(b) Each portion of such application
and any amendments. and each
environmental impact statement and
any supplements. shall be accompanied
by 30 adXditional copies. Another 120
copies shall be retained by DOE for
distribitlon In accordance with written
instructions from the Director or the
Directnt's designee.

(c) DOE shall, upon notification of the
appointment of an Atomic Safety and
Licenising Board, update the applicabion.
eliminating all superseded Wnormation.
and supplement the environmental
impact statement if necessary, and serve
the updated application and
environmental impact statp'o..n 'as It
may have been supplemented) as
directed by the Board. At that time KOE
shall also serve one such copy of the
application, and environmental impact
statement on the Atomic Safety and
Licensing Appeal Pantel. Any subsequent
amendments to the application or
supplements to the environmental
impact statement shall be served in the
same manner.

(d) At the time of filing of an
application and any amendments
thereto, one copy shall be made
available in an appropriate location
near the proposed geologic repository
operations area (which shal be a public
document room. If one baa been
established) for inspection by the pubic
and updated as amendments to the
application are made. The
environmental impact statement and

any supplements thereto shall be made
available in the same marntier. An

updated copy of the application. and the
environmental impact statement and
supplements. ihall be produced at any

publc harin hed bytheComission
on te apliatin, or se y ay party
to the proceeding. th

updated copies of te appication, and
the environmental impact statement as
it may have been supplemented. as
referred to in paragraphs (c) and (d) of
this section, contain the current contents
of such documents submitted in
accordance with the requirements of
this part.

IS. In 1 60.24, the section heading and
paragraphs (a) and (c) are revised to
read as follows:
150.14 Updating of apticaton arnd

envIronmental Imnpact statemsw..
(a) Tlhe application shall be as

complete as possible in the light of
information that is reasonably available
at the time of docketing.

* ' '~~~~~~~*

(c) The DOE shall supplement Its
environmental impact statement in a
timely manner so as to take into account
the envirolnmental Impacts of any
substantial changes in its proposed
actions or any significant new
clrcumnstances or Information relevant to
environmental concerns and bearing on
the proposed action or its Impacts.

16. In 1 60.31, the introductory
,aragraph is revised to read as folows:

160.31 constructisn 9suortzsfloft
Upon review and consideration of an

apiptcation and environmental impact
statement submitted under this part. the
Commission may authorize constructlon
if141 determines:

17. in 100.51, the Introductory portion
of paragraph (a). and paragraph (b).an
revised to read us follows:

1460.51 Iens1meden1-emae closure.
(a) DOE shall submit. an application to

amend the license prior to permanent
closure. The submission shall consist of
an update of the license application
submitted under I 60.21 and 60.=2
including.

()If necessary. so as to take into
account the environmental impact of
any substantial changes in the

ermanent closure activities proposed to
be carried out or any significant new
information regarding the environmental
impacts of such closure. DOE shall also

Implement Its environmental impact
statement and submit such statement, as
supplemented .with the application for
license amendment.

Dated al Rodkillis. Maryland this 9th day
pf Ar~i 1988.

For the Nudlesr Regulatory Commission.
Samuel I. CID6.
Secretoy of the Commission.

*(FR Doe. 68-97 Filed 54IL 43 am)

.4,
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, 61, and 0

RIN 51t C04

NEPA Review Procedur for
Repoitories for High-Leval VW

AGECltc. Nuclear Regulatory
Commission.
Ae OIC Final M1z.

suUmmR' -The Nuclear Regulat
Comnission is adcpting pfcced
implementaUor '4 'ha Notiork]
Environment- "L.cy Act witl.
to geologc .ep. 'i-ria: for g
radioactive > -- accordan
the NtL.iea.'. 'aaiicT Act c
ame.,dedL.'6 .: :_-f'm will
ll o extent . ; !ac.')l*

prepared by the Da awt;A O'fl
that acompanicI Wieawr 'J
the Presid'at ~or N 'ocz.ty
development. Te 1nJs r; ,
the primary # ,'
environmental ,J ;- t
Departmnt of £-;.- Mt..., O
with this V'4% t, -at -4 'le Ir
and px; : t would be i
cetl i 'W-- 4S eSiher adoption i
Depariment's final envimnmen
Impact statement is practicable
UFECnVE ODAT August 2 1989

FOR FURrIER INFORMATION COMTCI:
James L Wolf. Office of the Generel
Counsel UA Nuclear Regulatory
Commission. Washington. DC WM
Telephone (301) 492184L
SUPPLEMENTARY INFORMATIUnoC
applicable law. the Nuczesr Regulatory
Commlssloc .;.er. 'r, regulatory
authority with rers. ' to the
development. opeation. and permanent
closure of one or more geologic
repositories fr high-level rioacdiye
waSte Ud spent nuclear fuel. In
connectloa with the exercise of his
authority, the Commission Is required by
the National Environmental Policy Act
of 1M (RA). to give appropriate
conrSderation to .e environmental
Impacts of Its actionL The scope of suck
comasideration and the procedure to be
feulowed by the Commission In fufilling
ItI NEPA responsibilities re addrese
ty the Nuclear Waste Policy Act of lZDS
cs amended (NWPA) This statute
directs tie Conmisslon to adopt the
environmental impact statement (EIS)
prepared by the Department of Energy
(the applicant for the NRC license with
respect to the repository) "to tne extent
practicable." with the further proviso

- that adoptiodof DOE's .IS shal be
deemed to satisfy the Commission's
NEPA responsibilities and no further
consideration shall be required." he
Commission has been engaged In
rulemaking to implement this statutory
framework.

the Commlssion-accordingly
Geologic undertook a careful review of the text
,ase and statutory history of the pertinent

provisions of the Nuclear Waste Policy
Act. The results cf this review were
presented In the netice of proposed
rulemaking ubllihed in the Fedl
Register an May S; 19. 63 FER 2321. As
sufarized therein.

Iures for 1) The Commission will conduct a
respect thorough review of DO drah EIS and
,-level proidceomments o DOE r ding
re with the udequacy of the statemet
f 19S as (12) UrcQu, ;i by Congress pursuant
adopt, to to the NWPA. the Commission will

provide comments vn DOE's EIS to the
it Congress with respect to a State or

terw Tribal notice of disapproval of a
tioa to desiPgated Site.

(3)The NRCw llhd It practicale to
. tgat adopt DOE's EIS (or ny DOE

; rtiung supplemental EIS) unless:
1, 2i11r" "(a) The action propose4 to be taken
td siAnt by the NRC differs in an
anaards environmentally significant way from
aed in the action described in DOEF license
Df the application. or
tal (b) Significant and substantial now
L information or new considerations
L render the DOE EIS Inadequate.

a
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(4) The DOE MS will accompany the
application through the Commdssion's
review process. but will be subject to
litigation In NRCs licensing proceeding
only where factors 2(a) or 3(b) are
present

In accordance with NWPA. the
primary responsibility for evaluating
environmental Impacts lies with DOE
and DOE would therefore be required to
supplement the EIS, wbinever
necessary. to consider changes in Its
proposed activities or any significant
new information.

The Commission received nine letters
of comment in response to Its notice of
proposed rulemaking. The commenters
were the State of Nevada (Nuclear
Waste Project Office), the U.
Department of Energy, the Council on
Environmental Quality, the U.S.
Environmental Protection 1,4ency, and
several private organizatio is (the
Nevada Nuclear Waste Ta ik Force, the
Environmental Defense Fud. the
Southwest Research and Information
Center, the Sierra Club, and the Edison
Electric Institute).

After reviewing and giving careful
consideration to all the comments
received, the Commission now adopts.
In substantial part, the position set forth
in Its earlier notice. In particular. the
Commission continues to emphasize Its
view that its role under NWPA Is
oriented toward health and safety Issues
and that in general. monradiological
environmental issues are intended to be
resolved in advance of NRC licensing
decisions through the actions of the
Department of Energy. rubject to
Congressional and judicial review In
accordance with NWPA and other
applicable law. The Commission
anticipates that many environmental
questions would have been, or at least
could have been, adjudicated In
connection with an environmental
impact statement prepared by DOE and
such questions should not be reopened
in proceedings before NRC.
State of Nevada Comments

We begi with the COmmentJ
presented by the State of Nevada not
only becuse of its important overeign
interests, but because of the
fundamental nature of the Issues that
ar raised. In Nevada's view. NRC
poses, analyzes and answers the wrong

question" According to Nevada. the
question iSr ow NtRC rhould perform its
own, IndependentNEPA
responsibilities and not how NRC
should review and approve the
adequacy of DOE's ES.

Having posed the question In terms of
responsibilities under NEPA. Nevada
reviews the many cases that hold that

where a major federal action Involveu
two or more federal agencies, each
agency must evaluate the environmental
consequences of the entire project and
determine independently whether the
statutory requirements have been
atisfied. NRC Is not relieved from the

responsibility of mnakng suc, an
independent determination, accordia to
the State, because It would still be able
to carry out Its licensing responsibilities
In a manner consistent with law. NRC,
which Is directed by NWPA to adopt the
DOE environmental impact statement
'to the extent practicable," need only do
so lo the extent that It is otherwise
within the customary practice of the
agency.

The views of the Statebrng the
question into sharp focus. f the ise
were properly to be posed as Nevada
urges-Le. with an assumption that the
Commission's NEPA responslbillties are
not modified by NWPA-then the
regulatory language suggested in Its
comment letter would have merit. But
the Commission firmly believes that the
law was intended to have all matters
associated with the environmental
impacts of repository development
considered and decided, to the fullest
extent practicable, apart from NRC
licensing proceedings. As explained
when the proposed rule was published,
thi Interpretation Is supported both by
the specific legislative and Judicial
review procedures built into the
statutory structure and by the
accompanying legislative history. The
CommUssion believes that the result Is
sensible. Concerns arising under
NEPA-If not resolved through the
negotiation procedures established by
NWPA-would be adjudicated early.
with finality, and with every reasonable
arument being capable of being
advanced to the oversight of Congres
and the courts. From that point on, in the
absence of substantial new information
or other new considerations, It would be
proper to inquire only whether the
specific detailed proposali of te
Department of Energ~y could be
implemented In a manner consi~stent
with the hxealth and uafety of the public.

he resolution of Issues In this manner
for purposes of NEPA would in no event
affect the framing or decision of health
and safety Issues, under the Atomic
Energy Act, in NRC licensing
proceedings8

Me state toot exception to The standard b
completeness atinformsticn I a hIS e8
apptica~cti-e1z. the tnaozatbty av6Uab t
standard.d 10 OR U.2t. M~thowah the miatti in flt
stnctly at Issae 1 thutia nald the tommulnno
ftgvd* the States ~ncem I this tepid to be
Se5rdnWTL YIiIne Ia~orloit may be lmau to
meet the vequlnme eI5 | S& 61; to I way

Although quite different statutory
schemes are Involved, we perceive a
parallel with Issues raised in Qalvto
Mining Company v. AMrC am F.d 148
10th Ar. 199). That case concerned
regulations adopted by NRC pursuant to
the Uranium Mill Tailings Radiation
Control Act of 2978It considered,
among other tings, the extent to which
NRC, In giving the 'due consideration to
economic costs" required by the statute,
could rely upon a cost-benefit study
previously carried out by the
Environmental Protection Agency to
support EPA's rulemaking
responsibilities. The Commission
concluded that since the agencies'
actions coincided In materiad respects.
all statutory language would retain
significant force and effect, and the time
period allowed for the Issuance of Its
regulations was Inadequate for an
Independent study, Congress did not
wish to require the NRC to perform a
second cost-benefit analysis. The Court
found the legislative history, as well as
the statutory language, to be ambiguous
on the question; as such, It upheld the
NRC construction. Here, given the
Identity of the actions being considered
by the two agencies (DOE and NRC), we
believe It to be a hir reading of
Congressional Intent that NRC can
adequately exercise Is NEPA
decisionmaking responsibility with
respect to a repository by relying upon
DOEs environmtental Impact statement
As In QuivroJMin8t, the timing
requirement-under NWPAI a three-
year licensing process for a unique
facility, involving standards of
exceptional complexity, requiring
disputatious predictions of future human
activity and natural processes for
thousands of year--supplies practical
support for our Interpretation. Congreu
did not speak to the precise question of
the standard to be used in deciding
whether adoption of DOE's
environmental impact statement is
practicable; and If our construction is
not the only one that might be proposed,
It seems to us to be, at a minimum,
'permissible."

Once DOE's ES has been adopted,
the statute expressly relieves the
Commission from further consideration
of the environmental concerns
addressed In the statement.
Congressional review of a State's
resolution of disapproval-lhould such
a resolution be passed-would permit
(and, most likely, virtually ensure] hat
Issues other than those to be

W11i" at such btnasoc- w1f piova to be
.diffident to Meet the sicaa bwdn of

pursasion under I N21
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adjudicated under the Atomic Energy
Act would have been considered and
weighed. Under these circumstances. it
would do no violence to national
environmental policy to proscribe
further examination In administrative
proceedings.
Council aon Environmental Quality
Comments

She Commission invited the Council
on Environmental Quality to comment
on the proposed rule. The conclusion of
CEQ was similar to that of the State of
Nevada. In particular. CEQ read the
phrase "to the extent practicable' to
mean that NRC should make an
independent evaluation of the DOE
environmental impact statement.
adopting mome or all of it as appropriate
so as to avoid unnecessary duplication.
From the Commission's perspective,
though the position does not fully take
into account the detailed scheme for
environmental review established by
NWPA. Neither the related provisions of
the statute (including, for example. those
dealing with legislative and judicial
review and establishing time frames for
Commaission decisionmeking) are
analyzed nor is ther ny examination
of the legislative histor which as
described in the preamble to the
proposed rue, supports our point of
view. We continue to believe that It is
clear-at least in the debates of the
House of Representatives with respect
to the bill which, with amendments, was
enacted into law-that the Commission
role was intentionally to be directed to
health and safety Issues to the
exclusion, absent new information or
new considerations, of issues arising
under NEPA.

It is worth noting, though, that CEQ
recognizes that the Commission might
"deter" to a court finding that the DOE
environmental impact statement Is
adeqiate. This is certainly close. if not
Identical to. the Commission's position
that a judicial finding of adequacy
would preclude further litigation of the
matter in NRC licensing proceedings.
Comments of Environmental
Organizations

The environmental organizations
conmments included a number of
arguments similar to those of the State
of Nevada with respect to the
Commission's customary NEPA
responsibilities. As already Indicated. it
Is our view that Congress Intended,
under NWPA. for N'RC to accept the
DOE EIS in the absence of substantial
new considerations or new information.
We reject the Suggestion made by the
Sierra Cub that the approach we have

outlined amounts to an abdication of
any Commission responsibility.

In addition, however, a number of
comments of somewhat narrower scope
were submitted by environmental
organizations (as well as by the State of
Nevada) and are addressed here.

One matter that particularly
concerned the private Nevada Nuclear
Waste Task Force involved the
relationship between the judicial
process and the Commission's
administrative process. The Task Force
cautioned that NRC should not rely on
there having been a court ruling with
regard to the adequacy of DOEs
environmental Impact statement In
advance of the Commission's licensing
decision (when a judicial finding of
Inadequacy, affecting much or little of
the ElS, could be treated as a new
cor slderation). In fact, such reliance is
not essential. It is our expectation that,
under NWPA, a petition for review of
the EIS would need to have been fled
roughly contemporaneously with DOE's
submission of a license application to
NRC. and that judgment might have
been entered within the three years
envisaged for Commission licensing.
Whether or not this proves to be the
case is not controlling, for the standard
for adoption does not rest upon
collateral estoppel principles. Similarly,
we find It beside the point to speculate
regarding the possibility that a
reviewing court might delay Its decision
on the adequacy until It sees the NRC
conclusions in the licensing proceeding.
Such delay would not stand in the way
of the Commission's taking final actio.

Although we thus do not rest our
position upon the availability of a prior
judgment of a court, we reiterate our
view, as described in the preamble to
the proposed rule, that such a judgment,
Centered, would be controlling on the
question of the adequacy of the EIS; and
if the EIS were found to be adequate. It
would be practicable for the
Commission to adopt It

We were criticized for suggesting that
members of the public might be
precluded from raising Issues anew on
the grounds that they had been
represented by State official In prior
judicial proceedings. Tis position was
claimed to be inconsistent with NRC
Intervention rules which, It Is correctly
argued. traditionally consider the
interests of the state in which a facility
it located as being distinguishable from
the interests of particular members of
the public who may be affected by the
issuance of a license. Our first response
Is that our case law with respect to
standing for purposes of intervention
does not necessarily apply in the

context of collateral estoppel or issue
preclusion, where the policies of repose
come into play. But, In addition. we
would reach the same result even if
Informed members of the public were
not constrained by the putative prior
judgment against the state; for In that
event their failure to pursue their claims
within the ISO days specified by section
119 of NWPA would operate as a bar.

- The Commission's position that failure
to challenge DOE's environmental
Impact statement promptly In the courts
bars subsequent challenge to that EIS in
NRC proceedings was also criticized.
Commenters suggested Instead. that
affected parties may decide for reasons
of litigative strategy or otherwise to
contest questions regarding the
repository in NRC licensing proceedings
rather than by goir; to court about the
DOE environmental impact statement
But such a unilateral decision on their
part cannot operate as a means to
circumvent the dear policy of the
NWPA requ prompt adjudication of
the issues raised b the EUS. When there
has been a full and fair opportunity to
raise the challenge, a party's failure to
avail itself should in our view be
regarded as an abandonment of Its right
to do io many years later. See Oregon
Noatual Resources Councilv. U.S
Forest Service, 834 Fad 42. 847(9t Cir.

There Is force to a commenter's
suggestion that our proposed rules failed
to take account of an ES having been
prepared in connection with a
Negotiator-selected site, In which case
the Commission review would be
governed by section 407sof NWPA. as
amended, 42 U.S.C. 10247, instead of
section 114.42 U.S.C. 10134. One
difference, as pointed out by the
comment, is that for a Negotiator.
selected site DOE makes no formal
recommendation to the President and
the President makes no decision with
respect to approval of the site. This
difference alone would not affect the
approach we take to discharging our
NEPA responsIbilities, In part because
we would expect early judicial review to
be available even In the absence of a
Presidential decision. In this regard.
NWPA authorizes a civil action to
review any E IS prepared with respect to
"any action under the applicable
Subpart and. given our perspective on
the intended alocation of functions
between DOE and NRC -any action"
could Include the Secretary of Energy's
submission of an application to the
Commission. We think the Intent of
Congess. aS evidenced by the
considerable parallelism of the language
employed was generally to establish the
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same sort of role for the Commission
w'th respect to any site-whether at
Yucca Mountain or at a Negotiator-
selected location. We recognize that It s
our obligation "to consider the Tucca
Mountain site as an alternate to (the
Negotiator-selected site) In the
preparation of" an ES. Whs obligation
will be discharged though. to the ectent
otour adoption of the DOE
environmental impact statement.
provided that the alternative sites were
addressed therein.

One aspect of the Negotiator-selected
site provisions does have to be taken
into account. however. For a Negotiator-
selected site, a Commission decision to.
adopt the environmental impact
statement must be made -in accordance
with I 1so5. of itle 40. Code of Federal
Regulatlons."-a limitation that we
found not to apply to the EIS submitted
under section 214 of NWPA. Under the
cited section of the CEQ regulations, the
Commisslon may only adopt the DOE
statement if It is "adequate." While a
judicial decision on the point would be
controlling we would otherwise need to
make an independent judgment in
accordance with established practice.
The final regulations reflect this

possibility. in passing. though. we
observe that we find nothing anomalous
in having this responsibility in the case
of a Negotiator-selected site but not in
the case of the Congressionally-
designated site at Yucca MOUtsin. for
in the latter case there are opportunities
for State disapproval and Congressional
consideration that serve to provide a
forum outside the Department for the
evaluation of environmental concernzs

We are not persuaded by the
comment that took exception to our
requirement that needed supplements to
the EIS woul, as a general rule, have to
be prepared by DOE-and that DOEs
failure to comply with this requirement
might be grounds for denial of a
construction authcri2ation. It seems to
us that such supplemeaitation by DOE
would ordinarily be appropriate
wtenever. in the light of new
irformation or new consideratiqns. its
proposed action may give rise to
significant environmental impacts that
were not addressed In its original EIS.

We were urged to reconsider our
position with respect to the Imposition
of license conditions directed at
mitigation of adverse environmental
impacts. We had suggested that DOE
could its elf be held accountable for
compliance with the mitigation
measures described in its MS, so that
there was no need for them to be subject
10 litigation in NRC proceedings. The
basis for our positIor. is that the

departure from planned mitigation
measures may well be a major Federal
action having signlfican' envirnmental
impacts. which would :e~essitate the
preparation of an environmental Impact
statement for a project that was
otherwise determined to be without
igrnificant Impact But, In any event. we

see no basis for employing our
regulatory authority in this Instance to
police DOEs compliance with Is
mitigation plans; It will be subject to km
more and no less oversight from
interested persons than would be the
case for ma.uy other developmental
projects carried out, after preparation of
appropriate environmental
documentation, by Federal departments
and agencies. To permit the mitiation
measures to be litigated in NRC
administrative proceedings-legitimate
as this may be ir other contexts-would
run counter to t a direction of the
NWPA. It woul4 bring In through the
back door at lea et some of the
contentions which, in our view, were to
be settled in other forum.

An argument was made that amended
section 14(fS(6)-which provides that
"the Commission" need not consider
enumerated factors in any 15 prepared
with respect to a repository-4ndicates
that Congress intended for NRC to Issue
Its own US. ITe language in question
appears to have beeL designed as an
editorial measure, Jacking substantive
effect. The legislative history, cited with
the proposed rule, demonstrates that no
important change was being made In
NRC's NEPA responsibilities, which
under the 1982 statute were limited In
the manner we have described. The
statutory language s niOt surplusage. for
NRC may have an obligation to prepare

supplemental UIS where there are new
considerations or new Info'rmation.
Department of Energy Comments

The Department of Energy, which Is
the prospective applicant affected by the
proposed rules, agreed that NWPA
counsels against wide-ranging
independent examination bylQRC ot
environmental concerns during the
course of the licensing prWceedings.
DOE also concurred with NRCA view
that a judicial determination of
adequacy of an BS precludes frh~er
litigation of that lssue and that failure to
raise an issue within the time set out in
NWPA bars later challenge. Ihe other
DOE comments call for some
clarification of the Commisslon's
intentions, but do not prompt any
fundamental change of the position that
had previously been outlined.

For example, we can put to rest DOEs
concern that NRC might defer Its
acceptance review of the license

application until the entire judicial
review proceus on the E1S htad am Us
course. Under thp sneam ent. *ius
proposed and as adopted. the
acceptance review applies only to tle
completeness of -the application" not
"the application or environmental
report' as under existing 10 CFR

'We believe we can also satisfy WOEs
concern with respect to our mention, at
53 FR 16132 that there may be a need
for "multiple ElS'a The point being
made was not that NRC might need to
prepare Its own EIS when DOE had
already done so, but that the licensing
process may involve more than one
major federal action (for example, the
construction of the repository on the one
hand and the emplacement of waste on
the other) that could necessitate the
preparation ofa supplementa ES 15if not
an entirely new one, lf the imnpacts or
suc actions are not evaluated or
properly encompassed In the Initial S

The responsibility for
supplementation was another point of
contention. DOE-along with some of
the other commnenters-argued that It
would be Inappropriate for It to be
obliged to supplement its completed EIS
in order to satisfy any Independent
NEPA responsibilities of the
Commission. We agree with this
statement But, as DOE Itself
acknowledges. It might need to
supplement the MS if lt were to make a
substantial change in the proposed
action or If significant new
circumstances or Information were to
become available. That Is al that is
required by the regulatory anguage (10
CFR 60.24(c)).

However, In support of Its position.
DOE suggested that NRC adoption
under the NWPA provisions was related
specifically to the E1S "submitted as
part of the Department'a
recommendation to the President." Baut
the language of Section 114(1 quite
dearly applies to "any environmental
impact statement prepared In
connection wiith a repository proposed
to be constructed" by DOE under
NWPA.

DOE Is correct In pointing out that a
supplemental EIS would not necessaily
be required In the event of a substantial

hange In the proposed action where
the change and the impacts thereof a1
previously been considered in the
original statement.

The prncipal remaining issue raied
by DOE's comments concerns the
appropriate role of NRC in DOEs NJPA
activities. DOE suggests that NRC
should be a "cooperating agency," a role
that the Council on Environmental
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Quality has recognized as being
approprlate In the licensor-licensee
context. We are not persuaded The
present situation Is unique because-
unlike the customary licensor-licensee
situation-the particular statute guiding
our approach (Le. N'VPA) removes the
balancing of environmental
considerations from our independent
judgment. Under these circumstances, It
strikes us as particularly out of place for
NRC to undertake the kind of critical
evaluation that a 'cooperating agency"
should perform La the preparation of an
E1S. The Commission, nevertheless, has
jurisdiction and expertise that It can,
and will, bring to DOE's attention as a
commenting agency through the entire
DOE NEPA process. We Shal not
hesitate, in particular, to raise concerns
that might subsequently also require
*djudication, under the standards of the
Atomic Energy Act, in our licensing

roceedings. Other issues, of course, can
b e identified in our comments as well. In
ether words, NRC as a commenting
agency can and will play an important
constructive role all the while from the
&coping stage through preparation of the
environmental impact statement but as
the sole responsibility for weighing the
environmental impacts in support of a
recommendation to the President Is
vested in DOE, DOE properly should be
the agency with formal sponsorship of
the EIS as well.

We respond, finally, to DOEs claim
that the requirement for DOE to inform
the Commission of the status of legal
action on the repository is unnecessary,
since this information is a matter of
public record. As a general rule, the
applicant has the burden of placing on
the record those factual matters upon
which NRC decisions may be
predicated Although we have not
placed sole reliance upon principles of
issue preclusion (collateral estoppell It
remains our position that a finle
judgment ofa reviewing court th
respect to the adequacy of the DOE final
environmental Impact statement would
be controlling and woull support our
adoption of such FEIS. Accordingly, It is
appropriate for DOE to report on the
status thereof.
Industry Comments

Comments received from Edison
Electric Institute generally supported the
CoMmlsiutlo view that its essential
responsibility under NWPA Is to
address radiological safety Issues under
the Atomic Energy Act, and that the
requirements of NEPA were
substantively modified as they apply to
the high-level nuclear waste program.

We decline to follow EEl' suggestion
that issues related to adoption of DOEs

environmental Impact statement be
made prior to the bearing process and
outside the adjudicatory arena. As we
have noted before, the impact statement
does not simply "'acompany' an agency
recommendation for action In the sense.
of having some independent significance
in Isolation from the deliberative
process. Rather the impact statement Is
an integral part of the Commission's
decision. It forms as much a vital pet of
the NRC's decisional record as anything
else. Public Service Company of
Oklahoma (Black Fox Station, Units S
and 2), CL1-31, 12 NRC ZB4, 276
(2980). EVen though the range of Issues
to be considered In the hearing may be
limited, the formal function of the
environmental Impact statement as an
element of the licensing decision
remains.

However, we find merit in EE's
proposal to fix an early schedule for tk t
NRC staff to present its position on the
practicability of adoption and for other
parties to file contentions with respect
to the practicability of adoption.
Accordingly, the final rule requires the
NRC sitafI o present its position On
adoption at the time that the notice of
hearing is published in the Federal
Register. Any contentions filed by any
'ither party to the proceeding must be
f.'ed within thirty days after the notice
of hearing Is published. In the event that
"substantial new considerations or new
Information" subsequently arises,
contentions concerning the
practicability of adopting DOEs EiS that
are filed after the 30-day deadline
established In the rule must be
accompanied by a demonstration of
compliance with the late filing criteria In
10 CFR 1014.
Changes from the Proposed Rule
Section 51.67 En vironmentl
Information Concerning Geologic
Repositories

This section is revised to provide for
the submission of environmental Impact
statements, pursuant to Title IV of
NWPA. as amended, with respect to a
Negotiator-selected site. A further
change reflects DOE's comment that
upplement would not be required
where a modification to Its lanr had
been previously addressed y Its EIS.
Section M1. 9 Public Hearing. In
Poceedings for Issuance of Materiel,
License with Respect toa Geologic
Repository

In the final rule, paragraph (a)
incorporates a schedule for the staff to
present Its position on the practicability
of adoption of the DOE environmental
Impact statement, and for the filing of

con tentions ivith respect thereto.
Consistent with the recently-completed
LSS (Lconsing 3upport S~ystem)
rulemal 3ng, a perioilof thirty days afer

rnotice of hearing Is provided for the
submission of contentions. ;

Paragraph (c) Is revised so that the
special criterion for adoption. as
discussed herein, will apply only with
respect to the geologic repository at the
Yucca Mountain site. Any £S for a.
Negotiator- elected site would be
excluded from the application of this
paragraph. A conforming change
appears In paragraph (d)

Paragraph (elk modified to
emphasize that the Commisslons
customary policies will be observed -
except for adoption of an E1S prepared
under Section 214. This is achieved by
the Insertion of the cross-reference (in
accordance with parah c)") in the
introductory clause As the language has
been modified, It permits the adoption of
other DOE environmental impact
statements with respect to a Negotiator-
selected site In accordance with
generally applicable law. This Includes
observance of the procedures outlined in
40 CFR 1508.3. ThIs Is addressed
adequately in Appendix A to to CFR
Part 51, Subpart A. and requires no
further elaboration in the text of the
rule.
Petition for Rulemaldug

The Commission's earlier notice
invited comments upon the related
portions of a petition for rulemaking
ubmitted by the States of Nevada and
Minnesota. PRM4)0-2A, 50 FR 51701,
December 19,1985. With the exception
of the State of Nevada, none of the
comments received by the Commission
in response to the notice addressed the
petition as such. The State of Nevada
referred to the petition, recogzed that
some of the consideration therein have
been mooted, and urged that alternative
language be considered in the proposed
rule, In place of that which they had
recommended in the petition.

The section of the petition which
provides language pertatnh lo the
adoption of DOE's EIS (ie., ction IVA
Is denied. However, the Issues identified
by the petition regarding the criteria and
procedures for adoption of DOE's EIS
have been considered In this proceeding.
Although the languare being
promulgated dffers bo= that proposed
by theUtioners, the Commission is in
full agreement with the petitioners'
argument that adoption of DOE's EIS
must not compromise the Independent
responsibilities of NRC to protect the
public health and safety under the
Atomic Energy Act of 1954. Our

4L
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rulemaking approach Is In fact designed
to enhance our ability to address these
health and safety l sues as effeclvely
and objectively as possible.
Environmental Impact Categorical
Exch slo

The NRC has determined that this
regulatin ls the type of aCion described
in categZorica exclusion 10 C
S1.22(c)) and (3). Therefore, neither an
environmnental ims~pact statement nor an
environmental assessment has been
prepared for this regulation.
Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 l44 US.C. 350 at
seq.). Existig requirements were
approved by the Of fice of Management
and Budget approval numbers 3150.COZI
and 01ZJ.
Regulatory flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 USC 805(b)1
the Commission certifies that this rule
will not have a significant economic
Impact on a substantial number of small
entities. Tle only entity subject to
regulation under tis amended rule Is
the U.S. Department of Energy.
Ust of Subjects
I0 CFO Ptrs 2

Administrative practice and
procedure. Antitrust. Byproduct
material, Classified Information.
Environmental protection. Nuclear
materials. Nuclear power plants and
reactors. Penalty. Sex discrimination.
Source material. Special nuclear
materiaL Waste treatment and disposal.
10 CFR Pon 51

Administrative practice and
procedure. Environmental impact
statement. Nuclear materials. Nuclear
power plants and reactors. Reporting
and record keeping requirements.
10 ORA Padt 60

High-level waste Nuclear power
plants and reactors, Nuclear rua'erials,
Penalty. Reporting and record keeping
requirements. Waste treatment and
disposal.
Issizanci

For the reasons set out In the
preamble and under the authority of the
Atomic Energy Act of 1054. as amended,
the Energy Reorganization Act of 1974.
as amended, the National
Environmental Policy Act of 190. as
amended, the Nuclear Waste Policy Act
of 198Z as amended, and 5 U.S.C. 5

the NRC adopts the following (2) To allow a determination as to
amendments to 10 CFR Part 1. and whether the application Is complete and
related conforming amendments to 10 acceptable for docketing. It will be
CFER Parts 2 and tD irdfaely treated as a tendered document.

and a copy will be available for public
PART 2-RULES OF PRACTICE FOR Inspectlon in the Commission's Public
DOMESTIC LICENSING PROCEEDINGS Document Room. Twenty copies shall be

1. The authiority ctation forP 1 filed to enable this determination to bei. heautorty ittio fr Pd h made.
revised to read as follows: . * . *

Authorltiy Secs. In18316 eastat. 043.A~otly Su sez, t " Slz ma u 4) (Reserved!as amended (42 U.S.C. 2201.2.21): sec 191. a s
amended. Pub. L £415. 76 St t 4 (5) Ia tendered document Is
USC. 241) see. a20. 8 Stat. 1242 accetable for docketing. the applicant
amended t42 U.S.C. 6841; A U.&C. NZ VON bvle requested to (1) submit to the

Section .101 also Issued under eas. U3. SL Director of Nuclear Material
ea3 1. 103,104. os5, 38 Stat. OU2. 3 . Safeguards such additional copies o£ I he
038 037. 3O as amended (42 U.SC 2073 application and environmental Impact
292 203 2111,22333,234. n2133 mc 1*41f. statement as the regulations In Par S0
Pub. L t7-42S. 8 Stat 221 as amended (4t and Subpart A of Part S of this chapter
US.C. 1134(: sec. 102 Pub. L 01490 t3 require, (if) serve a copy of such
Slat. $333 as amended (42 U.S.C. 432r :c application and environmental Impact
1M. 1. Slat.12 1042 U.1. C ). SU s etatement on the chief executive of the
runder secs. 102 103,10 105, 183. 89g S 8tat. m. ticipality in which the geologic

903 037.93A 3S4 O5. as amended (42 USc. re .os-lory operations area Is to be
2232 2133,2134,233 ,2233, 29]. Section located, or If the geologic repositor
2.103 also issued under Pub. L 9741L 59 Stat operations area Is not to be locatet
2073 42 U.S.C. 2239). Sections 2.2420 also within a municipality, on the chief
issued under seas. 18,23 X O8 Stat. 05.,03 executive of the county (or to the Tribal
Stat 444. as amended (42 U.S.C. g. 282 organization. If It Is to be located within
sec. 20. 8 Stat. 1248 (42 U.S.C. 54). an Indian reservation), and (ill) make
Sections 28004 also Issued un3der sae direct distribution of additional conies
102. Pub. L 91-190.83 Slat. 833, as am ended to F d r L S a e in an T b , l c l
(42 U.S.C. 4332). Sections 2700La. ao to FedeL State, ndian Trlbe a local
Issued under 5 U.S.C. Ist Sections . officials in accordance with the
V60. 2L7 2.7W0 also Issued under I U.SC requirements of this chapter and written
Sr. SectlcL7S4 and Table 1A of Appendix instructions from the Director of Nuclear
C also issued under seas. 135. 14. Pub. L 07- Material Safety and Safegftrds. All
4s. 9g Stat 2232.2341 (42 U.S.C. 025 uch copies shall be completely
316el). Section 2700 also issued under am assembled documents, Identified by

13. U8 Stat. 928, as amended (42 USC. n33) docket number. Subsequently
and sUiS.C. 5 USections LOW 2an LOW also distributed amendments to the
Issued under S U.S.C. 553. Section LO80 also
issued under S U.S.C. 553 and mc .9 Pub. L application. however, may include
3-230, n Stat 57. as amended fs2 USC. revised pages to previous submittals
2039= Subpart K also Issued under sec. 9. and, in such cases, the recipients will be
G8 Stat 055 (42 U.SC 2) sec 134, Pub. L responsible for inserting the revised
97'425.9 Stat 2230 42 U.S.C. 10154). Subpart pages.
L also Issued under sec. i tU Satt O ( t42 * * . * *
US.C. =2). Appendix A also Issued under V) Amendments to the applicetion
sec. S. Pub. L 02480.64 Slt. 2473 (142 U s..C(7 A m n e ts o th ap l c i n

135) Appendix 8 also Issued under sc0 and supplements to the environmental
Pub. L 09 2409 Stat 1S 2 42 US.C. 0b impact statement shall be filed and
at seq.) distributed and a written statement shall

be furnished to the Director of Nuclear2 In I 2101. paragraphs (f)() (21 (5. Material Safety and Safeguards in the
and (l a revised and (A (4) Is removed ame manner a or the iitia
and reserved to read as follows: application and environmental Impact
f 2101 Fiing of application statement
- . . . . 0 . . . 0

(I)(1) Each application for a license to
receive and possess high-leel
radioactive waste at a geologic
repository operations area pursuant to
Pat 60 of this chapter and any
environmental Impact statement
required in connection thierewith
pursuant to Subpart At of Part 51 of thsX
chapter shall be processed In
accordance with the provisions of this
pargraph

PART St-ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

S. The authority citation for Part 1Is
revised to read as follows:

Authority: Sec. 101. 68 Stat 048 .s
amended (42 U.S.C. 20); seas. 20 as
amended. 20 23 Slat. 1242. as amended, 14
(42 USC 684142)

I

N1111 91 I It i I slawd%-�
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Subpart A also Isued under National
Environmental Policy Act of 1969. secs. 1O2
104.105.83 Slate 84, as amended (42
U.S.C 4332.433 4S3Si; and Pub. L 3-005
Tide U2 Slat 30331. Sections It.o,
51.I3,51. 80.5.61, 50 and 5257 also Ired
under sea. 13 141 Pub. L 9742. 080 SWaL
223z 224L and sec 14. Pub. L 0oo0.5 OSm
Stat. 1330223 (42 U.SC. 10155. 10161.01 86
Section 5122 asio Issued under cec 274 n
Stat. 688. s amended by 32 Stat 30353038
(42 USC 20)21 and under Nuclear Waste
Policy Actof 198Z sec. 1218 Stat. 22 2(42
USC 102). Secs. $5.43.51.7. and SLIOG
lso sued under Nuclear Wasta Poly Act

of 192. sac. 11411). 06 Sat 22L as amendd
(42 u.C 10M34()

4. In I S220. existin paragraph (bXl3)
Is redesigated as paragraph (b)(14) and
a new paragraph (Xu) is added to read
as follows:

51.210 Criterla for and identification of
icensing ant regulatory actions mqui
envlaonmentfl knpact sttemnts.
* * * * 0

(b)~

(13) Issuance of a lstrction
authorization and license pursuant to
Part 60 of this chapter.

* * 0 -

S. Section 51.215i revised to road as
folows:

1 5121 Crtteft for and Idkntficatlon of
Icenatng and rglatory acons rquirin
eWonental asse ents.

Al licensing and regulatory actions
subject to this subpart require an
environmental assessment except those
identified in I 5.20M(b) as requiring an
environmental impact statement. those
identified in I 5122(c) as categorical
excluslons, and those Identified hI
15122(d) as other actions not requiring
environmental review. As provided in
I 51.22(b), the Commission may. in
special circumstances, prepare an
environmental assessment on an action
covered by a categorical exclusion.

6. Section 5122 is amended. by
rvlising the hesdir'8 and addin4g a new
paragraph (dl to read as follow

151.22 CrIterion for cstogorical excluslao
Identifcaton of llcensio and egulator
actons eligible for categorical exclusion or
etherwisa not requiring envtronmental
review.

(d) 1 accordance with section 121 of
the Nuclear Waste Policy Act of1982 (42
U.S.C 101411) the promulgation of
technical requirements and criteria that
the Commission will apply in approving
or disapproving appl'cations under Part
60 of this chapter shall not require an
environmental impact statement an
environmental assesment. or any
environmental review under

*..bparagraph (LI or (El of section 102t2)
of EPA.

7. In 15 128, paragraph (a) is revised
and a new paragraph (c) is added, So
read as follows:
f SU R*quirement publsh notof
ntent andconduct copngproces

(a) Whenever the appropriate NRC
staff director determines that an
environmental impact statement will be
prepared by NRC in connection with a
proposed action, a notice of intent will

e repared as provided in 1 6127. and
be published In the Federal Registe

asprovided in 51 MM and an
appropriate oaping process (aee
IIl $I7, 1 , and I2tl) will be

conducted.
* .. .0

(c) Upon receipt of an application and
accompanying environmental impact
statement under 1 6022 of this chapter
(pertaining to geologic repositories for
hlgh-level radioactive wastel the
appropriate NRC staff director will
Include In the notice of docketing
required to be published by I LIOI(fB)
of thi chapter a statement of
Commnision Intention to adopt tIe
environmental impact statement to the
exvent practicable. However. if the
appropriate NRC staff directo
determines, at the time of such
publication or at any time thereafter,
that NRC should prepare a supplemental
environmental impact statement in
connection with the Commission's
action on the license application. the
procedures set out In paragraph (a) of
this section shal be followed

L A new I $1.7 added to read as
follows:

(51.67 Environmenta htfonntioe,
conceno i 9 geoloc repoSltoes

(a) In lieu of an environmental report,
the Department of Energy, as an
applicant for a license or license
amendment pursuant to Prt 00 Othis
chapter. shall submit to the Commission
any final envronmental impact
statement which the Deparlmeni
peares in connection with any
geologic repository developed iud
Subtitle A of Title L or under Title IV. of
the Nuclear Waste Policy Act of 198: as
amended. (See I 60.22 of this chapter a
to required time and mannerof
submission) The statement shall
Include, auong the alternatives Wnude
consideration, denial of a icene or
construction authorization by the
Commission.

(b) Under applicable provisions of
law, the Department of Energy may be
required to supplement Its final
environmental impact statement if it
makes a substantial change In Us

proposed action that is relevant to
environmental concerns or determines
that there are significant new
circumstances or information relevant to
environmental concerns and bearin on
the proposed action or Its Impacts. The
Department shall submit any
supplement to Its final environmental
Impact statemnent to the Commisin.z
tSee| 10.22 of thi diapto. alto
req~edtieatndmazmpf

(c) Whenever the Depc.rtment of
Energy submits a final environmental
impact statement. or a final supplemat
to an environmental impact statemant.
to the Commission pursuant la tG
section, It shall also inform Ie
Commission of the status of any ciil
action for judicial review Initiated
pursuant lo ectlon 119 of the Nuclar

\tcy Alc et ofiS8.Ts sStab
report. which the Departmeni shall
u~date from time to time to reflect

chaqes n s shaTh
(1) State whether the environmental

Impact statement has been found by the
courts of the United States to be
adequate or inadequate; and

(2) Identify any issues relating to the
adequacy of the envirnmenta Impet
statement that may remain e o
judicial review.

0. A new I 51.109 Is added lo read as
follows:

* 61.109 Public hearings In proce.i
for lssuanics of materials Kr enes ift
respect to a geoogkc repository.

(a)(1) In a proceeding for the Issuance
of a license to receive and possess
source. special nuclear, and byproduct
material at a geologic repository
operations area, the NRC staff shalL
Upon the publication of the notioe of
hearing In the Federal Register, prent
Its position on whether It Is practicable
to adopt. without further
supplementation, the environmental
Impact statement (including any
supplement thereto) prepared by hie
Secretary of Energy. 1f the position of
the staff is that supplementation of the
environmental Impact statement by NRC
Is required, It shD 61e Its fina
supplemental environmental impact
statement with the Environmental
Protection Agency. furnish that
statement lo commenting agencies, and
make It available to the public, before
presenting Its position, or as so
thereafter as may be practicable In
discharging its responsibilitie under

is pararaph, the sta shall be uided
by the princileas et forth ID paragrphs
(c) and (dl)o this section.

(23 Any other party to the proceeding
who contends that It is not practicable
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to adopt the DOE environmental Impact
statement, as it may have been
supplemented. shall file a contention to
that effect within thirty days after the
publication of the notice of hearing in
the Federal Register. Such contention
must be accompanied by one or more
uffidavlts which set forth factual and/or
technical bases for the claim that under
the principles set forth In paragraphs (c)
and (d) of this section, It is not
practicable to adopt the DOE
environmental Impact statement. as It
may have been supplemented. The
presiding officer shall resolve disputes
concerning adoption of the DOE
environmental impact statement by
using, to the extent possible. the criteria
and procedures that are followed In
suling on motions to reopen under
f 2J3{ of this chapter.

(b) In any such proceeding, the
presiding officer wtil determine those
matters in controversy among the
parties within the scope of NEPA and
this subpart specifically including
whether, and to what extent. it is
practicable to adopt the environmental
Impact statement prepared by the
Secretary of Energy in connection with
the issuance of a construction
authorizaton and license for such
repository.

(c The presiding officer will find that
It I practicable to adopt any
environmental impact statement
prepared by the Secretary of Energy in
connection writh a geologic repository
proposed to be constructed under Title I
of the Nuclear Waste Policy Act of 1982.
as amended unless:

(1)1i) The action proposd to be taken
by the Commission differs fom the
ction proposed in the license

application submitted by the Secretary
of Enerryr and

fii) The differene m significanitly
ffect the quality of the uman

environment; or
(2) Significant and substantial new

Information or new considerations
tender such environmental Impact
statement inadequate.

(d) To the extent that the presiding
officer determines It to be practicable, In
accordance with paragraph (c) of this
section. to adopt the environmental
impact statement prepared by the
Secretary of Energy. such adoption shall
be deemed to satisfy all responsibilities
of the Commission under NEPA and no
further consideration under NEPA or
this subpart shall be required.

(el To the extent that it Is not
practic ble in accordance with
paragraph (c) of this section. to adopt
the environmental Impact statement
prepared by the Secretary of Energy. the
presiding officer wil1

(1) Determine whether the
requirements of section 10212) (A) IC

and (E) of NEPA and the regulations in
this subpart have been metS

2) Independently consider the final
ba ance among aongictnv factors
aontained in the record ot he
proceeding with a view to deterninog
the appropriatle action to be taken

(3) DetermIne, after weighing the
environmental economi, tchnical and
other benefit against eanvironmental
and other eos, whether the
construction buthorization or license
should be Issuedt denied, or
appropriately conditioned to protct
environmental vdaues;

(4)dDeternine, in anunconeisted
proceeding, whether the NEPA review
conducted by the NRC staff has been
adequate; and

(5) Deterine. In a contested
proceeding whether in accordance ith
the regiulations in this subpart thie
eon truction authorzation or liense
should be Issued as proposed.

(f) In making the dfeterminations
described In piagraph I. the
environmental Impacl Btoaement wc be
deemed modified to the extent that
findings and onclusions differ from
those In the final statement prepared by
the Secretary of Energy, as It may have
be en supple mented. The Initial decision
will be distributed to any persons not
othertise entitled to receive It who
responded to the request In the notice of
docketing. as described In 1 51.28(c). If
the Commision or the Atomic Safety
and ucensing Appeal Board reaches
conclusions diff rent from those of the
predsding officer with respect to such
matters, the final environmental impact
statement will be deemea modified to
that extent and the decllonwdI be
similarly distributed.

(a) The provisions of this section shall
be noiowed. In place of those set out In
151.t104. In any proceeding. for the
Issuance of a license to receive a od
Co 5s5seuource, special 'nucear. and

byroduct material at a geologic
repositoryopera tions area.

lOfiIn ! 51.18the exlsting textls
redesignated as paragraph (a) ad a
new paragraph (b) Is added, to read as
follows:

156t.1U8 Flnat envIronmental Impaet
statementaNotice ol ActaoIbllth.

alpp Upon adoption of a fina2l
environmental Impact statement or any
eupplement to a final environmental
Impact statement prepared by the
Dlepartment of Energyr with respect to a
geologic repository that is subject to the
Nuclear Waste Policy Act of 1982. the
appropriate NRC staff director shall

follow the procedures set out In
paragraph (a) of this section.

PART 60-DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

II. The authority citation for Part l0 Is
resed to read as follows:

Auu orl}r. See. 61. 5% CZ e5 O "I.
128 213. 8 Stlat. 529.93033. 3933.0
053. 054. as amended (42 U.S.C. 207 2073
2092,2093. M .111,221,2233r ecs.
20Z 20. l Slat. 124 12 8(42 U.S.C. 58
5848 sec. 10 and 14. Pub. L 05461. 92 Stat.
251 (42 U.&C 2021 aend 6851); sec. 10Z Pub.
L 0I-190 13 Stat. 653 (42 US.C. 4332) sa.
114.121. Pub. L 97-425, M Stlat. u32M8 as
amended (42 U.SC. 1034 10141).

For the purposes of sec. 223 8 Stat. 95 as
amended (42 US.C. 2273 11010.0. 71 to
o6M7 are Issued under sec. 1610. 6 StatL.
as amended (42 US.C. 22M(o)).

60.11 Amended
12 In I 5015 paragraph (c) Is

removed and paragraph (d) is
redesignated as paragraph (c).

I3. In 1 60.21, paragraph (a) 14 revised
to read as follows:

160.21 Content of apptIcaion.

(a) An application shall consist of
ge'ieral Inforsmation and a Safety
Analysis Report. An environmental
Impact statement shall be prepared In
accordance with the Nuclear Waste
Policy Act of 1982 as amended and
shall accompany the application.Any
Restricted Data or National Security
Information shall be separated from
unclassified Information.

4. Section WM U revised to read as
follows:

'I6012 Flin and distribution of
appocation.

(a) An application for a license to
receive and possess source, special
nuclear, or byproduct materialra at a
geologic repository operations area at a
site which has been characterized. and
any amendments thereto, and an
accompanying environmental Impact
statement and any supplements, shall be
signed by the Secretary of Energy or the
Secretary's authorized representative
and shall be filed In triplicate with the
Director.

(b) Each portion of such application
and any amendments, and each
environmental impact statement and
any supplements, shal be accompanied
by S additional copes. Another 120
copies shal be retained by DOE for
distribution In accordance witlwritten
Instructions from the Director or the
Director's designee
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(c) DOE shaUll Van notLficatio of the
appointment of an Atomic Safety and
Licensing Board. opdate the application,
eliminating all superseded informatiom
and supplement the environmental
impact statement If necessary, and serre
the upda tedapicaton and
environmenta impet d estatement (as 11
may have been supplementedJ as
directed by the Board. At that time DOE
shaal also serve one such copy of tbe
application and environmental Impact
statement on the Atomic Safety and
Licensing Appeal Panel Any subseque
amendments to the application or
supplements to the environmental
impact statement shall be served in td
same Iann.

(d At the amo fielng ofan
application and an amendments
thereto, one copy ihall be made
available in an appropriate location
near the proposed geologic repository
operations area (which shall be a public
document room. If one has been
established) for inspectlon by the public
and updated as amendments to the
application are made. 'e
environmental impact statement and
any supplements thereto shall be made
available In the same manner. An
updated copy of the application. and the
environmental Impact statement and
supplements. shb be produced at any
put ic hearing held by the Commission
on the applicatio for use by any party
to the proceedn g

(e) The DOE shall certify that the
updated copies of the application. Wd
the environmental Impact statement as
St may have been supplemented. at
referred to in paragraphs (c) and t) of

se section. contain the current coatents
of such documents submitted In
accordance with the requirements of
this part.

I. In I 0.u the section heading and
paragraphs (a) and (c) ar revised to
read as follows:
16 .24 UpatUn ot appkation m
Onodnna kt 6UtWfL

(cl Ne ECE sdvplem nt lbe
enviroimental Impact statement tai
fifflly Ina nnrso as to take Into aocount
the environmeapl Impact of bay
substantial coanes in Its proposed
actont os oaby ignificant new
eirnrtant#o or Isfrmasonbl availant bt
environmental Iomcens atd bearing an
the proposed action or Its Impact

N8. In i 60, the introductory
paragraph is revised to read u followr

16031 Constbctson suvtor
Upon rtwid consideration oan

apication and environmental Impact
statement submitted under ths part, the
Commission may authorize construction
If It detuminers

z. In 1 OQ5. the Introdctom portion
of paragraph fal and paragraph fb am
revised to sead as fdUolw
16031 Mans Waenkei be
petnanent eClo

(a) DOE shall submit an applicatSon to
amend the lioense prior to permanent
closure. The submission shall consist of
an update of the license appliatio
submitted under W0. and va =
incdudbW.

fb) necessary. o astoae Into
account the environmental Impact of
any substantial canes In the
permanent closure activities proposed to
be carried out or any s lcant new
Inormation regg tdan envrnetal

closure.oDeuOdot srall also
supplement ts en~vi~ronmntl Impact
statement and submit such statement, us
supplemented, with the application for
license amendment.

Dated at Rockville. Maryand s w& day
ofma I.

For the Nudear Rftultq ommdsio.

SKjCuaq of Lat COMMbskuL
Pfi Dcc. 19-1563W iled 6-;-6 US a
IMUNG CO I04


