~ ~ —oies

AR 03 1986

Mr. John L. Meder, Senior Research Analyst
State of Nevada, Legislative Counsel Bureau
Legislative Building, Capitol Complex
Carson City, Nevada 89710

Dear Mr. Meder:
SUBJECT: RESPONSE TO QUESTIONS OF FEBRUARY 4, 1994

This 1s in response to your letter of February 4, 1994, which expressed a
concern by Senator Hickey on the subject of environmental studies that have
been conducted by the U.S. Department of Energy (DOE) for the Yucca Mountain
Site Characterization Project. You suggest/request an analysis from NRC’s
perspective of an interview of Dr. Malone, published in the January 1994
Nevada Nuclear Waste News (Volume 5, No. 1). Your letter also includes three
specific questions.

We would prefer not to review and comment on the responses by Dr. Malone to an
interviewer’s questions because we do not know the purpose and context of the
interview and whether Dr. Malone considers that the article accurately
reflects his actual responses. However, we are responding to your specific
questions, and we will respond to other specific questions Senator Hickey or
you may have regarding the points made by Dr. Malone in the article. The
questions in your letter are repeated and answered below.

QUESTION 1. 1Is it the NRC’s opinion that an adequate environmental impact
analysis has been conducted to date by the DOE during the Site
Characterization Program in order to comply with NRC and the U.S.
Environmental Protection Agency standards?

RESPONSE: This inquiry is directed at DOE’s activities to satisfy its
responsibilities under the National Environmental Policy Act (NEPA)
rather than the Atomic Energy Act -- i.e., analysis of environmental
issues rather than radiological safety issues. The NRC has no
responsibility or authority with respect to control of environmental
impacts during DOE site characterization. However, the NRC has a
limited, though important, role in this area at the time of licensing--
one that reflects the mandate of the Nuclear Waste Policy Act that
requires NRC to adopt the DOE environmental impact statement to the
extent practicable. The Commission intends to participate constructively
as a commenting agency in DOE’s NEPA activities from the scoping stage
through preparation of the environmental impact statement; but, as a
general rule, NRC can adequately exercise its NEPA decisionmaking
responsibility with respect to a repository by relying upon DOE’s
environmental impact statement rather than making an independent
determination of compliance with NEPA.

NRC does not have an ongoing program to review DOE activities pertaining
to NEPA compliance. It therefore has no opinion with respect to the
adequacy of DOE’s NEPA compliance to date. However, at such time as DOE
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-, NRC:-does not have an ongoing program to review DOE activities pertaining
to NEPA compliance. It therefore has no opinion with respect to the
adequacy of DOE’s NEPA compliance to date. However, at such time as DOE
announces its intention to prepare a draft environmental impact statement
covering actions subject to licensing, NRC will become involved to the
extent described above.

The subject of NRC responsibilities with respect to implementation of
NEPA was discussed extensively in two rulemaking documents that are
enclosed for your information. (Enclosure 1, Notice of Proposed
Rulemaking, 53 Fed.Reg. 16131, May 5, 1988; and Enclosure 2, Notice of
Final Rulemaking, 54 Fed.Reg. 27864, July 3, 1989.)

QUESTION 2. If the DOE should determine that Yucca Mountain is suitable for a
repository and submits a license application, does the NRC foresee any
problems or delays in the licensing review process as a result of the
environmental impact analysis work that has been conducted?

RESPONSE: The NRC’s responsibility will be to determine if any new
information or new considerations develop after completion of the final
environmental impact statement. In the absence of significant and
substantial new information or new considerations not reflected in DOE’s
final environmental impact statement, NRC does not foresee any problems
or delays in the licensing review process.

QUESTION 3. Are there additional studies or information on the environment
and potential impacts from a repository that, in the NRC’s opinion, should be
developed to meet licensing procedure requirements?

RESPONSE: NRC staff views with respect to studies or information having
radiological safety significance (and hence relevant to Atomic Energy Act
issues) are set out in its comments on DOE program documents such as the
Site Characterization Plan, license application annotated outline, etc.
NRC has no opinion with respect to additional studies or information on
the environment; NRC may, however, comment upon the need for such studies
or information once DOE initiates the scoping process.

For clarification or additional information on these matters, please contact
Philip Justus, On-Site Representative in Las Vegas, (702) 388-6125.

Sincerely, /S/

B. J. Youngblood, Director
Division of High-Level Waste Management
Office of Nuclear Material Safety

See next page for cc's. and Safeguards
Enclosures: As stated
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The subject of NRC responsibilities with respect to implemepfation of
NEPA was discussed extensively in two rulemaking documents/that are
enclosed for your information. (Enclosure 1, Notice of Proposed
Rulemaking, 53 Fed.Reg. 16131, May 5, 1988; and Enclosure 2, Notice of
Final Rulemaking, 54 Fed.Reg. 27864, July 3, 1989.)

QUESTION 2. If the DOE should determine that Yucca Mouptain is suitable for a
repository and submits a license application, does the/NRC foresee any
problems or delays in the licensing review process as”a result of the
environmental impact analysis work that has been cgrducted?

RESPONSE: In the absence of significant and substantial new information
or new considerations not reflected in ’s final environmental impact
statement, NRC does not foresee any pyrdblems or delays in the licensing
review process.

QUESTION 3. Are there additional studies or information on the environment
and potential impacts from a repogitory that, in the NRC’s opinion, should be
developed to meet licensing procedure requirements?

RESPONSE: NRC staff vigws with respect to studies or information having
radiological safety significance (and hence relevant to Atomic Energy Act
issues) are set out An its comments on DOE program documents such as the
Site Characterization Plan, license application annotated outline, etc.
NRC has no opinign with respect to additional studies or information on
the environment; NRC may, however, comment upon the need for such studies
or informatiof once DOE initiates the scoping process.

For clarificatjon or additional information on these matters, please contact
Philip Justuss On-Site Representative in Las Vegas, (702) 388-6125.

Sincerely,

B. J. Youngblood, Director
Division of High-Level Waste Management
Office of Nuclear Material Safety
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cc:
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. Loux, State of Nevada
. J. Hickey, Nevada Legislative Committee
. Meder, Nevada Legislative Counsel Bureau

Nelson, YMPO

. Murphy, Nye County, NV

Baughman, Lincoln County, NV
Bechtel, Clark County, NV

. Weigel, GAO

Niedzielski-Eichner, Nye County, NV

. Mettam, Inyo County, CA

Poe, Mineral County, NV
Mariani, White Pine County, NV

. Williams, Lander County, NV

Fiorenzi, Eureka County, NV

. Hoffman, Esmeralda County, NV

Schank, Churchill County, NV
Bradshaw, Nye County, NV



Enclosure 1

Notice of Proposed Rulemaking
53 Fed.Reg. 16131
May 5, 1988
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2,51 and 60

NEPA Review Procedures for Geologle
Reposlitories for High-Leve! Waste

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing to revise its
procedures for implementation of the
National Environmental Policy Act
{NEPA). The proposed rule would
address the Commission’s role under
NEPA in connection with a license
epplication submitted by the
Department of E‘.nerfy with regpectic s
geologic repository for high-level :
radiocsctive waste (HWL). The changes
are needed in order 1o reflect the
provisions of the Nuclear Wasle Policy
Act of 1982 (NWPA), as amended. Under
that Act, the Commission is required to
adopt the Department's environmenta)
impact statement (EIS) to the extent
practiceble. The proposed rule, among
other things, sets out the standards and
procedures that would be used in

A,

determining whether such adoption is

practicable.
In summary, under the sed rule:
{1) The Commission conduct a

thorough review of DOE's draft EIS and
will provide comments to DOE regarding
the adequacy of the statement.

{2) If requested by Congress pursuant *
to the NWPA, the Commission will
provide comments on DOE's EIS to the
Congress with respect to o State or
Tribal notice of disapproval of &
designated site.

(3} The NRC will find it practicable to
adopt DOE's EIS (and any DOE
supplemental EIS) unless: -.

{a) The action proposed to be taken
by the NRC diflers in an
environmentally significant way from
the action described in DOE's license
application. er :

{b) Significant and substantial new
information or new considerations
render the DOE EIS {nadeguate.

(¢) The DOE EIS will accompany the
application through the Commission’s
review process, but will be subject to
litigation in NRC's licensing proceeding
only where factors 3(a) or $(b) are
present.

In accordance with NWPA, the
primary responsibility for evalusting
environmental impacts lies with DOE,
and DOE would therefore be reguired to
supplement the EIS. whenever
necessary, to consider changes 'n its
proposed activities or any significant
new information.
cates: Comment period expires August
3.15888. Comments received after August
3. 1988 will be considered if it is
practical to do so. but assurance of
consideration is given only for
comments filed on or before that date.
ADDRESSES: Submit written comments
and suggestions to: Secretary of the
Commission, U.S. Nuclear Regulatery
Commission. Washington, DC, 20558,
Attentior: Docketing and Service
Branch. Copies of comments received
mey be examined at the NRC Public
Document Room. 1717 H Stre~t, NW.,
Washington. DC.

FOR FURTHER INFORMATION CONTACT:
James R. Wolf. Office of the General

.Counsel, U.S. Nuclear Regulatory

Commission, Washington, DC 205585,
Telephone (301) 492-1641.
SUPPLEMENTARY INFORMATION:

Table of Contants

Introduction '
The Pre-NWPR Licensing Frameweork
The Nuclear Wate Policy Act of 1082 .
Site Selection under the Nuclear Waste
Policy Act
NRC NEPA Responsibilities in Light of
NWPA
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The Preclusive Effect of Bection 118
The Nuclear Waste Polcy Amendments Act
of 1887
The Proposed Rules
Actions Requiring Preparstion of
Environmenta! Dosument
Submission of Enviroamental Icformation
Preparation of Esvironmestal Impact
Statements
NEPA Procedure and Administrative
Action
Public Information
Commenting
«+ Resporsible Official
Conforming Amendmests
Fetition for Rulemaking
Ervironmentd! Impsct Categorical Exchuion
Pasperwork Reduclion Act Staternent
Regulatory Fleaibility Certification
List of Subjects in 10 CFR Part 2
List of Subjects in 10 CFR Part 51
List of Subjects in 10 CFR Part 62
Issuance

Introduction

All sgencies of the Federal
Covernmen! are charged with the duty
to interpret and administer the Jaws of
the United States. to the fullest extent
possible. in azcordance with.the policies
set forth in the Nahonal Environmental
Policy Act of 1969. es smended {NFPA).
42 U.S.C. 4321 ef seq. Under NEPA. the
Nuclear Regulatory Commission is
requircd to prepare &n environmental
impact statement (EIS) with respect to
any major Federal action in which it is
engaged that might significantly affect
the quality of the human eavirenment.
The EIS contains & detsiled statement of
the environments! impacts of a
propcsed sction, including adverse
unavoidable effects resulting from its
implementation. as well s an
identification and environmenta!
evalvation of alternatives 10 the
proposed action.

The Commission is responsible for the
licensing and regulstion of activities
involving the possession of nuclear
materiels. Alomic Energy Act of 1854, as
amended. 42 U.S.C. 2011 ez sag. The
Depariment of Energy (DOE) mus!
obtain & license frorm NRC before
disposing of high-leve! radicactive
waste (HLW) in geologic repositories.
Section 202, Energy Reorganization Act
01874, 42 U.S.C. 5852 The licensing of
DOE to receive and possess HLW 2t s
geologic reposifory involves one or more
major Federal actions which might
significantly affect the guality of the
human environment. Accordingly, NEPA
requires the Commissios to bave an EIS
{or multiple EIS’s if moore than ope major
Federa! action by NRC is involved) to
eccompany its decision process when it
considers a license application from

responsibililies {s provided by the
Nuclear Waste Policy Act of 1982
(NWPA), es amended, 42 U.5.C. 10101 et

seq. .

The Commission in 1984 promulgated
revised regulations (10 CFR Pert $1) 10
implement section 102{2) ¢f NEPA, the
section which, among other things, calls
for the preparetion of en EIS. €3 FR €352,
March 12, 1684, and 49 FR 24512, June 14,
1984. In issuing these regulations, &he
Commission noted that it bad injtiated &
review of the licensing procedures
applicable 1o geslogic repositaries in the
light of the Nuclesr Wasie Policy Act
s23d that the Commission would
determine, as part of that review,
whether further changes t0 30 CFR Part
§1 are needed On joly 80, 1986the
Comnission pramuigated certain
amendments to 10 CFR Part 60. §1 FR
27158. Those arnendments deal with {1)
the role of NRC during cite screening
and site cbaracterization activities and
(2) State, tribal and poblic participation
in NRC sctivities with respect to
geologic repositories. In proposing those
rules, the commission had noted that

- issues pertaining to NRC responsibilities

under NEPA will require modifications
10 10 CFR Part 51 and that such
amendments would be the subjectal a
subsequent rulemaking. 80 FR 2570, Jan
17,1965, The statement of
considerations accompanying the fina)
amendments advised that Part 51 “wiil
need to be changed—specifically to (1)
define the alternatives that must be
discussed in an environmenta! impact
statement. (2) exempt the promulgation
of the NRC licening requirements and
criteria from environmenial review
under NEPA, and (3} set out procedures
that will be followed by the Commission
in determining whether or 2ot to sdopt
tbe DOE EXS.”

As conternplated by its prior
stalements, the Commission now
propeses armendments desting with NRC
implementation of NEPA in cormection
with Department of Enezgy geo
repositories. A Rull appreciation of these
amendments requires v enderstanding
of NEPA itself and the Commission's

* onginal &bm for meeting its NEPA

ilities; an analysis of the text
and legislative Mstory of NWPA, and of
the recent amendments thereto, with
particular regard (o the policies and
procedures established by thatlaw for
the resolution of environmente] issues:
and, finally, the specific regulstions the
Coromission would promulgate in order
to tmplement the NWPA policies and
procedures. These matters are exsmined
in the following discussion.

respons

belphu! 1o outline the repository
ficensing pcocedure that it bad approved
before enactment of NWFPA. As appeans
below, that procedure incloded a
custonmary NEPA review of DOE's
license application. With that Intertion
in mind, the Commission DOE
to cheracterize at least three sites and to
provide certain timely informationto the
Commission segarding fts sits selection
:roceu. The Commission’s requirements
ad been foromulgaud before the
fusage of NWPA: anéd they were
amiliar (o Congress. In some respects
the new law tracked the Commission

* nules closely: in other cases, however,

there were marked differences, and from
these differences a modification of
policy can be inferred A review of the
pre-NWPA Eamework §s therefare
essential

To begin this review with
fundamenta! cocslderations, Rt s first
noted that the Atomic Energy Actof
1654 charges the Commission with
several types of licensing responsibdlity.
One class of Commission action is
motericls licensing. Under its statutory
authority, the Commission prescribes
such rules &s it finds {0 be peeded to
assure the! persons possess and use the
regulated matesials ic a manner that
protecis public health and safety and is
nol inimica) to the common deflense and

- security. DOE's disposal of HLW ate

geologic repository is subject to this
materials licensiog suthority of the
Commission. The Commission several
years ago determined that it would be
necessary. to protect health and safety,
to review DOE's plans with sespectto a
geologic repository before
commencement of coastruction. 46 FR
13971, Feb. 25, 1981 {final licensing
procedures). Accordingly, DOE may not
commence construction of 8 geologic
repository unless it has first filed &
license application and cbtained the
Commission's coastruction
suthorization. 10 CFR 60.3(b). A
construction suthorization ls pot itself &
license, since it does not authorize
ossession or use of nuziear meaterials,
ut DOE's failure to comply with the
requirement (o spply for angd 1o obtain
construction suthorization constitutes
ounds for denfal of the license that
OE would leter need in order to
receive high-level waste et the
repository. Moreover, the Commission
may, If necessary, issue orders Lo secure
compliance with construction
authorization conditions and o protect
;ha; ;;tegﬂt}- of the repository. 48 FR
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In'the pre-NWPA licensing iceompmjr the npbliaﬁ.on . h the The Commission ngu!;ﬁ,m;s called

framework, the Commission specified
that an environmental report prepared
in sccordance with 10 CFR Part §1 was
1o accompany the license application. 10
CFR 60.21(s). The environmental report
was to discuss relevant NEPA .
considerations. In particular, as
provided by this regulstion, 10 CFR
51.40(d)(1683):

The discussion of alternatives shall include
site characterization dats for a numbe: of
sites in sppropriste geologic tedia 30 as to
sid the Commission in msking s comparative
evalustion as ¢ basis for arriving at s
reasoned decision under NEPA. Such
characierization dats shall include results of
SPPIpriate in sity testing st repository depth
uriess the Commission finds with respect to 8
particsier site that such testing is pot
requized. Tne Commission ccnsiders the
characierizatior; of three sites representing
twe grologic medis st least one of which is
n0ot 53]t 1o be the minimum necessary to
ssus!y the requirements of NEPA. (However,
in Light of the significance of the decision
selecting & site for a reposilory. the
Coemmission fully expects the DOE to submit
a w:der razge of aliernatives than the
mimirmum required here.)

Failure to provide the specified site
characterization dats would constitute
grouncs for deniat of a license
spplication. 10 CFR 2.101{f)(4}. If DOE
had prepared its own EIS, that
document could be submitted so long as
it contained the informason called for
by the regulation: the Commission
noted. however. that it could not be
bound 10 accept judgments arrived at by
DOE in its EIS. 46 FR 13573.

NRC was to publish notices of the
availability of the environmental report
&nd of its intent (o prepare an
environmental impact statement. 10 CFR
51.50{a)}. {b})(1983). An environmentzl
impact statement would be required
before issuance of a construction
suthorization, 10 CFR 51.5(a}(11)(1883);
end sn EIS might a!so be determined 1o
be necessary for issuance of the license
1o possess high-leve! waste at a
fepository. id. et § 51.5(b)(11), or to
ferminate such license. id. at
§ 51.5(b)(10). The EJS prepared before
construction would be supplemented
prior to issuance of a license to take
account of any substantial changes in
the activities proposed to be carried out
or significant new information regarding
the environmental impacts of the
proposed activities, id. at § 51.41.

Whenever an EIS was required. it was
first 10 be distributed as & drafi and,
afier receipt of comments, NRC would
ther prepare a final EIS which would
fespond to any nsromible opcro:ing
view not adequately discussed in the
draft. The draft and final statements,
and comments received, were to

Commission's review processes. fbid.
(reference to §§ 51.22-51.26). In an
adjudicatory hearing, as is required
bejore issusnce of construction _
suthorization fora sitory, the NRC
staff wes fo offer the final EIS in
evidence. Any part to the proceeding
could have taken a position and offered
evidence on NEPA issues. As a result of
the hearing, the Commission could have
arrived at findings and conclusions
different from those in the final EIS
prepared by the stafi and the final EIS
would have been deemed modiSed to
that extent /d. at § 51.52(b).

Upon review and consideration of an
epplication and environmental report, &
construction authorization could have
been issued if the following
environmental standard was metr.

That, afier weighing the environmenta),
economic, technical and other benefits
against environmental costs and considering
available alternatives, the sction called for Is
issuance of the censtruction satborization,
with any eppropriate conditions to protect
environmenta! values. 10 CFR 60.33(c).

While the Commission's formal NEPA
determination would thus have been
made in the course of licensing
proceedings, the ;;guhti'on enos
Aires, Argentinag;provided r for
NRC involvement at an even earlier
slage—namely, at the time of site
characterization. Site characterization is
8 program of exploration and testing
that includes specified activities “t0 |
determine the suitability of the site for &
geologic repository.” 10 CFR
60.2(p)(1983). It is needed not only to
determine whether defects are present,
but also to determine specific properties
such as homogeneity, porosity. the
extent of fracturing and jointing, and
thermal response of the rock. Site
characterization data are needed so a3
fo provide a satisfactory basis for
artiving, with confidence, gt the
techrical judgments underlying the
Commission's initis] licensing decision.
44 FR 70410, Dec. 6, 1979 (proposed
licensing procedures). The Commission
noted its belief that it would be
necessary for DOE to carry out site
characterization st three or more sftes in
two (or more) geologic media, at least
one of which is not salt. Such & program
of multiple site characterization would
provide the only efective means by
which NRC could make & comparative

evaluation of alternetives a5 a basis for -

arriving at a reascoed decision under
NEPA. 1t was estirmated that $30,000,000
represented the upper imit for the “at
depth” poruion of site characterization in
soft with a limit of up to about
$40,000,000 in hard rock. 46 FR 13972-73.

upon DOE to submit, in advance of site

aracterization, a Site Characterization
Report, which would bave bera
reviewed Informally by NRC. In addition
to descriding the site to be characterized
and the proposed site characterization
progrem, the re?oﬂ would have included
several items of information pertaining
to site selection, specifically:

¢ The ¢riteria wsed to arrive st the
candidate ares.

¢ The method by which the site was
selected for site characterization.

¢ Jdentification and location of
alterpetive media and sites at which site
characterization is contemplated.

¢ A description of the decision

rocess by which the site was selected
or characterization, including the

means used to obtain public, Indian
triba) and State views during selection.

10 CFR 60.11 (1983). The Commission
found the inclusion of plans for
considering alternative sites to be
necessary so that NRC eould call to the
attention of DOE. in a timely manner,
edditional information that might be
needed by the Commission in revie

a license application in accordance wi
NEPA. 46 FR 13972, (Alsq. in the
preamble to the proposed licensing
procedures, the Commission bad
discussed the requirement that DOE
describe the site selection process, and
State involvement therein. The
Commission noted its belie!, in this
connection. that many jssues, “including
the NEPA questions related to
alternatives and alternative aites.”
would be more easily resolved if State
concerns were identified and addressed
at the earliest possible time. 44 FR
70412)

The Nuclear Waste Policy Act of 1582

[Note Under this beading. the Commission
reviews its NEPA responsibilities under the
Nuclesr Waste Policy Act, as originally
enacted: that is, this discussion does not
reflect the 1987 amendments. The 1967
changes, which will be analyzed below
{under the beading “Nuclear Waste Policy
Amendments Act of 1887}, were not
intended to alter the duties of the
Commission with respect to NEPA: and it s
therefare In order o review the pre-1987
situstioz in order to underatand the
Commission’s role. All citations in this part of
this potice are 1o NWPA as codified as of
January 1, 1087.)

Congress estsblished Federa) policy
for cvilian radioactive waste disposal in
the Nuclear Waste Policy Act of 1882 (42

"U.S.C. 10133 et seq.). The Commission's

responsibilities for radiological safety,

under prior law, were recognized an
ed—most clearly in the express

provisien in section 114(f) that “Nothing
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in this Act shall be conetrued to amend
‘or otherwise detract from the licensing
requirements of the Nucler [sic)
Regulatory Commission as esteblished
in title 1 of the Energy Reorganization
Act of 1874 (Pub. L. §3-438)." 2 US.C.
10134(0). °

The statute provides for a licensing
process that conforms closely to the
preexisting framework of 30 CFR Part
60. NWPA thus requires DOE to carry
out & program of site characterization,
after first submitting to NRC a general
plen for site characterization activities
{alo..g with certain information
regarding waste form or packaging es
well s a conceptual repository design).
Se-tion 113(b}(1). 42 U.S.C. 10233(b)(1).
This corresponds closely to the Site
Characterization Report provision of
Part 60,10 CFR 60.11{a) (1882): notably.
however, the NEPA-releted requirement
of the regulation that DOE include site
screening end selection information in
its submission was omitted. (As
discuss «d below, the site screening and
selecticn informeation must be identified
in a separate document—the
environmental assessment-which does
not require NRC review.)

As provided earlier in Part 60, an
epplication is 1o be submitted in
sdvance of ¢onstruction. This is to be
followed by Commission review in
sccordance with the lews applicable to
such spplications and & decision
approving or disapproving the issuance
of & construction authorization. Section
114 (b). (d). 42U S.C. 10134 (b). (d). In
addition 1o its action on epplications for
construction suthorizstion, the
Commission would review, and approve
or disapprove. epplications for licenses
to receive and possess the waste (and
spent fuel] in & respository end
applications for closure and
decommissioning. See section 121(b). 42
U.S.C. 10141(b). For the corresonding
provisions of NRC regulations, see 10
CFR €0.31 (construction authorization),
€0.41 (license to receive and possess),
and 60.51 (license amendment for
permanent closure).!

1 One difference betweeen the language 6! NWPA
and Part 60 is worthy of note: that the slatute
differentistes betwaen an application for
constryction suthorization and an application fors
ficense. whereds the regulstion had referred. and
continues o refer, solely to an spplication for s
License to receive and possess waste (1o be filed
prior to construction). The Commission considers
this differentistion to lack sny substantive
significance bn the view 1o the Commission. the
information #t needs in exder to be able o consider
the lsscance of & construction sutherizstion is

enerally the same as w'll be needed prior 1o

suance of the license 1o receive and possess HLW.
For this reason. the Commission regulations call for
the spplicatios to be 8s complete as possidle in the
light of information thet is ressonably svaileble gt
the time of docketing—i.¢. prior to commencement

The Nuclear Waste Policy Act also
confirmed the Commissicn’s most -
fmportant steted position with respect to
compliance with NEPA.Infts
reguletions, cited above, the
Commission had constraed NEPA's
direction to consider ~easonable
alternatives as constituting a mandate to
characterize at least three sites, in at
least two geologic media. Although
esteblishing new procedures, NWPA
followed precisely the same substantive
approach.

Site Selection Under the Nuclear Woste
Policy Act

The Nuclear Waste Policy Act
directed the development of two
geologic repositories. This section will
describe the process leading to the
selection of & site for the first repository.
The process for a second repository was
generally the same, except thafthe
statutory detes for particular ections
were several years Jater.

The site selection process, as carried
out by DOE, began with the
identification of States with “potentially
acceptsble sites"—sites at which DOE,
after geologic studies and field mapping,
was 1o undertake prelimimz drilling

e

 and geophysical testing for

definiticn of site location. DOE was
required to notify Ststes involved, and
effected Indian tribes. of the
jdentification of such sites. Section
116(e). 42 U.S.C. 10135(a). DOE
jdentified nine potentially acceptable
sites for the first repository an
provided notice to the six States in
which such sites were located,

Before the selection process could
move any further, DOE had to issue
“genera] guidelines for the
recommendation of sites for
repositories.” NWPA provided that,
under the guidelines, DOE would need
to consider the varous geclogic media
in which sites mey be located and. to
the extent practicable, {o recommend
sites in different geologic media. The
guidelines were to specify faclors that
gualify or disqualify a site from

evelopment as & repository: among the
factors specified by the law were certain
nonradiologice! environmenta! concerns
a3 well a» considerations related to the
fsclstion of the radionuclides in the
waste. NWPA required DOE, prior to
fssuance of the guidelines, to consult
with the Council on Environmental
Quality, the Environmental Protection

of construction. 10 CFR 00.24(a). Accordingly, the
Commissien intends to retait its requiresent of &
<xitary spplication: it is not required to, and K oes
not propose to, modify its rules 1o provide
separately for applications for construction
authorization on the one hand and ¢ liczase
receive waste on the other.

Agency, the Geologic Survey,and .
fnterested Governors. DOE was also
required to obtain the concurrence of
the Commission in the guidelines.
Section 112{s), 42U5.C. 10132(a).
Guidelines have been issued by DOE. €9
FR 47714, Dec. 6, 1984. The concurrence
of the Commission in the guidelines was
published in the Federal Register on July
10, 1584. 49 FR 28130.

DOE was directed, following issuance
of the guidelines and consultation with
the governors of affected States, to
nominate at least § sites determined to
be suitable for site characterization.
Section 112{b)(1)(A). €2 US.C.
10132(b)(1}{A). Nomination hadtobe
precede b;;gublic hearings near the
site, on which occasions residents of the
area would be solicited with respect to
fssues that should be sddressed by DOE
in its environmental assesament and site
charscierization plan. Section $12(b)(2).
42 U.5.C. 10132(b)(2). Also, before
nomnination DOE was nguired to notify
the States or affected Indian tribes of its
intent 1o nominete & site and of the basis
for such nomination. Section
112(b}J(1)(H). 42 U.S.C. 10132(b)(1)(H).
The nomination jtself peeded 10 be
accompanied by an environmental
assessment, which set out the basis for
nomination and which discussed the
probable impacts of site
characterization activities. The
environmenta) asaessment, to be made
public, would contain an evaluation of
the suitability of the site for site
characterization under the general
guidelines, en evaluation of the
suitability of the site for development as
a repository under each guideline that
does not require site characterization as
a prerequisite for application, an
evaluation of the effects of site
characterization on the public health .
and safety and the environment, a
comparative evaluation with cther sites
that have been considered, a description
of the decision process by which the site
was recommended, and an assessment
of the regional and local impacts of
Jocating the repository at the site. The
sufficiency of an environmental
s1sessment with respect to these
matters was subject to the judicial
review provisions of the statute, which

enerally require petitions for review to

¢ filed within 180 days afier the action
involved. Section 112{b)(1) (E through
G). 119; 42 U.S.C. 10182(b)(1) (E through
G), 10139, On May 28, 1885, DOE
released final environmenta)
assessments on five potential re osltor¥
sites (at Yuccs Mountain, Nevada;: Dea

. Smith County, Texas; the Hanford ..

Reservation, Washingion: Richton
Dome, Mississippl; and Davis Cenyon.

.
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Uteh). (The NRC staff had previously
reviewed end commented on the dralt
environmental assessments for these
sites.) '

Subsequent to site nominstion, DOE
was required o recommend to the
President three of the nominated sites
for charecterization as candidate sites.
Section 112(b}{1)(B). ¢2 US.C.
10132(b){1)(B}). Upon arrival of the
candidate sites, the Stales and afjected
Indian tribes were to be notified. Section
312(c). 42 U.S.C. 10132(c). On May 28,
1856, the Secretary of Energy formally
recommended the siter in Nevads,
Texas, and Washington, and these
recommendations were approved by the
President.

Before sinking shafts 2t an approved
site. DOE is to submit to the States and
affected Indian tribes—and, in this
instance to the Commission &s well—for
their review and comment g general
plan for site characterizat: )n sctivities,
& description of the possib:e form or
pachoging of the waste. snd s
conceptual repository design. The
general plan is to describe the site. the
proposed site characterization gctivities,
plans for decommissioning a site that is
determined to be unsuitable {and plans
for investigation of significant adverse
environmental impacis of site
characterization). the criteria to be used
1o detcrmine site suitabililty (i.e.. the
siting guidelines). and other information
related 10 site characlerization activities
required by the Commission. Section
113(b). 42 U.S.C. 10133(b). Congress has
declared that site characterization
activities shall not require the
preparation of an enviroomental impact
statemert. or other environmental
review under NEPA. Section 113(d). 42
U.S.C. 10133(¢). However, DOE is to

hold public hearings near a site. end to |

teceive comments of residents of the
area with respect 1o the site -
characterization plan. Section 113(b){2).
42U.8.C. 10133(b}{2). And those
comments. as well as those received on
the environmenta) assessments, are to
be considered by DOE DOE. in
consultation with the States and
affected Indian tribes (but not
specifically the Commission). is to
conduct site characterization activities
in a manner that minimizes significant
sdverse environmenta) impacts
identified in the comments. Section
113(a). 42 U.S.C. 10133{a). DOE is to
repori periodically to the Commission
and 1o States and alfected Indian tribes
on the progress of site characterization
and the information developed 1o date.
Section 113{b)(3). 42 U.S.C. 10133(b)(3).
Under NWPA, the selection process
was to continue with the identification

of one site for development of a
repository. DOE was required to bold
bearings pesr that site, and it was also
required to commplete sfte .
characterization not enly for that aite
but for at least two other gites as well,
DOE might recommend to the President
thei he spprove the site where hearings
were held. The recommendation, notice
of which would be given to States and
affected Indian tribes. was 1o be
accompenied by & description of the
proposed repository and waste form or
packaging: & discussion of data,
obtained in site characterization
activities. relating to the safety of the
site: a final environmental impact
statement, together with comments
made concemning such statement by the
Commission and others; preliminary
Commission comments regarding the
sufficiency of data for inclusionin e
license epplicetion: comments of States
and affected Indian tribes, with DOE's
response: and an impact report prepared
by States or ef{ected Indian tribes
requesting financial or technical
assistance. to mitigate impects. Section
114[e)(1). 42 U.S.C. 10134{a)(1). Subject
1o & good csuse exception, the EIS might
only be reviewed by the courts if &
petition is filed within 180 days after the
dete of the decision concerned (i.e..
presumably, the recommendation to the
President). Section 118{a)(3)(D). €2
U.S.C. 10139(a}{1){D). The slternative
sites to be considered in the EIS would
consist of three gites at which .
characterization has been completed
&nd DOE has made a preliminary
determination of their suitability for
development as repositories under the

guidelines issued easlier. Section 11¢{f).

42 US.C. 10134{).

The President might submit to
Congress & recommendation of a site
that bad previously been recommended
to him by DOE. By law, the President’s
recommendation would not require the
preparation of an EIS or other NEPA
environmental review. Section 114(a), 42
U.S.C. 10134{a}. A State might
diupgrove a site recommended by the
President, by giving notice of such
action to Congress. Any such potice of
disapproval is to be accompanied by s
statement of the State's reasons. Section
116(b). 42 U.S.C. 10138{b). In the case of
a site on e reservalion. the effected
Indian tribe might submit such & notice
of d.isa‘;;_ﬁroval Section 118{2). 2 US.C.
30138. The President’s recommendation
would then become effective only i
Congress passes & resolution approving
the site, and such resolution thereafier
becomes law, Section 115{c). 42 US.C.
10135(c). In considering & notice of
disapproval, Congress might obtain

comments of the Commission, but the
provision of comments would not bind
the Commission with respect to any
licensing action Section 115(g). §2 US.C.
30135(5).

If the site designation becomes
effective~by virtue of a State or Tribe's
failure to disapprove within the
specified times or by virtue of the
Congressional override of the State’s or
Tribe's notice of disapproval—DOE was
directed then to submit its application to
the Commission. Section 114(b). 42
1.5.C. 10134{b). The Commission was to
consider an application in accordance

th the Jaws applicable thereto.
Bection 114(d). 42 U.5.C. 10134(d).

If DOE's application is acceptable, the
site selection process would then end,
subject to judicial review, with the
Commission's issuance of a construction
authorization.

NRC NEPA Responsibilities in Light of
NWPA

Tbe Nuclear Waste Policy Act of 1882
generally preserves the Commission's
obligation 10 comply with NEPA.
Nevertheless. the scope of the ipguiry
and the standards and procedures to be
applied in arriving a1 findings in
accordance with NEPA are clearly
influenced by the express and implied
mandetes of the later statute. The
import of NWPA s especially forceful in
relation to site selection, but the
Commission regards the statute as
having a pervasive effect upon all of its
NEPA responsibilities.

First, there are several express
provisions of NWFA that nastow the
range of alternatives that must be
considered in the environmenta! impact
statement, especially for the first
repository. Thus, DOE's compliance
with the procedures and requirements of
the Nuclear Waste Policy Act “shall be
deemed adequate consideration of the
need forare ositorf. the time of the
initial availability of & repository, and
all alternatives to the faolation of high-
level radicactive wasle and spent
nuclear fuel in a repository.” Even more
forcefully, the 1982 Act declares that
any EIS prepared with respect to the
first repository sball not consider the
need for e repository or nongeologic
alternatives to the site; and the
alteinative sites to be considered are
those candidate sites (three in the case
of the first repository, and at least three
in the case of subsequent repositories)
with respect to which site
characterization has been completed
and the Secretary of Energy bas made a
preliminary determination that such
sites are suitable for development of
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repositories. Section 114{), 42 US.C.
10134(1).

In addition, section 114(f) directs the
Commission to adopt DOE's EIS “to the
extent practicable.” As a minivum, this
requires the Commission fo give
substantia] weight to the findings of
other bodies, where relevant tc the
determinations to be made by the
Commission itself. This is consistent
with prior practice. For example, in
Public Service Company of New
Hempshire (Seabrook Station, Units 1
and 2}, CLI-77-8, § NRC 503, 627 (1677),
the Commission observed that g
competent and responsible state
authority's approval ef the
environmenta! scceptability of a site or
& project after extensive and thorough
and environmentally sensitive heerings
is properly entitled to such substantia
weight in the conduct of its own NEPA
analysis. Similarly, to the extent that
Corgress has enacted legisletion
lgrroving e specific project, an agency's
obligation to discuss alternatives in its
EIS is relatively narrow:; although the
“rule of reason™ applies, such sction
does have & bearing on what is
considered a reasonable glternative and
& reasonsble discussion. zoak Wolton
Lleogue v. Morsh 635 F.2d 346, 372 (D.C.
Cir. 1981). citing Sierra Club v. Adoms,
578 F.2d 389. 386 {D.C. Cir. 1878). The
concent of edoption. as it eppears in
NWPA, is examined more fully below.

The Nuclear Weste Policy Act

rovides that adoption of the EIS shall

e deemed to satisfy the Commission's
NEPA responsibilities “and no further
consideration ghall be required.” While
the purpose of this provision is not
entirely clear, it sppears to counse!
against the wide-ranging independent
exgmination of environmental concerns
that is customary in NRC licensing
proceedings.

The fine! limitation on the
Commission's consideration of NEPA
issues stems from the judicial review
provisions of the Nuclear Waste Policy
Act. Section 119, 42 U.5.C. 10133
provides for the United States courts of
sppeals to have origina) and exclusive
jurisdiction over any civil action for
review of any environmental impact
stetement prepared with respecitoa
geoiogic nfotftory and imposes &
deadline of 180 days {with certain
exceptions) for commencing such an
action. Thus, a review of the adequacy
of DOE's environmenta) impact
statement must be sought. f at all,
within 180 days afier the Secretary has
made a site recommendation to the
President. As & minimum. any jndicial
findings with respect to the adequacy of
the EIS prepared by DOE would be

entitled to substantial weight in the
Commission’s deliberations. But this
statement is incomplete. As explained .
below, f the EIS prepared by DOE bas
been adjudged to be adequate for
purposes of the site recommendation
made by the Department, further
litigation of the issues in NRC
adjudications would be precluded under
the doctrine of collaters] estoppel.
Toledo Edison Co. (Davis-Besse Nuclear
Power Station, Units 1, 2, and 3) ALAB-
378, 5 NRC 557, 561 (1877). And, i an
{ssue beering upon the adequacy of that
EIS could have been raised, but was not
raised in & timely manner, the deadline .
for commencing action set out in section
319 operates to ber a challenge at o later
date in NRC licensing proceedings.

In the light of the policies and
e;ocedure: established by the Nyelear

aste Policy Act, the Commissibn
regards the scope of its NEPA review to
be nerrowly constrained, with those
issues that were ripe for consideration
after issuance of DOE's EIS being
excluded from independent
examinstion, for gurpoau of NEPA, in
the course of NRC licensing proceedings.
It will be useful to review the legislative
kistory of the Act and certain
segulations of the Council en
Environmenta! Quality, and to discuss
epplicable principles of repose. in order
to explain the basis for the
Commission’s views.

Legislative History

The Nuclear Waste Policy Act of 1982
refiects & judgment that the Commission
is to concern itself primarily with issues
of health snd safety rather than the _
other kinds of issues that are ordinarily
considered in the context of reviews
under NEPA. This judgment is especially
tlear in connection with the screening
and selection of repository sites. The
only provisions for NRC invelvement in
the site screening and selection process
concern the issuance of the general
guidelines for the recommendation of
sites for repositories (in which the
Commission is required to concur). the
Department’s plans for site
characterization {which must be
submitted to the Commission for review
and comment). and the pre'gauﬁou of
preliminary comments by the
Commission to accompany the .
Secretery’s recommendation of & site
concerning the extent to which DOE's
site characterization analysis and waste
form proposal seem to be sufficient for
inclusion in a license application. With
the pessible exception of the guidelines,
the Commission's role is defined soas to
address the safety issues (which are the
aubject of DOE's site charscterization
program and waste form proposal) that

must be resclved In licensing
proceedings. Where Congress setsup o
detailed mechanism for consideration of

-particular issues by an agency, and both

dicial and legislative review of that
agency's decisions. as it bas here done
with respect to the NEPA actions of
DOE. it mey be inferred that §t did not
intend to rely upon this Commission to
chellenge DOE's possible “disregard of
the law™ after all these procedures have
run thelr course. CY. Block v. Community
Nutrition Institute, 457 U.5. 340, 351, 81
LEd.2d 270, 279 (1984).

A consideration of the Jegislative
history lends further support to this
anelysis. Although there were several
bills dealing with nuclear waste lssues
before the 67th Congress. the provisions
dealing with site selection fasues canbe
traced directly to HR. 3808, as reported
out by the Committee en Interior and
Insulsr Affairs. HR. Rep. 97491, Part 1,
©7th Cong., 28 Sess. {1982). The bill
included sections—similar to those
ultirnately enacted—on guidelines, site
cheracterization, site approval and
construction authorization, review of
repository site selection by Congress,
participation of States and Indian tribes,
etc. The provision relating to the site
characterization plan to be prepared by
DOE was drawn directly from the
corresponding NRC regulation.
{Compare K.R. 3803, section 113(b)(1)(B)
with 10 CFR 60.11(a) (1882). All the :
matters related to the ability of the site
to host a repository and isolate
redioactive waste were carried over
from the regulation to the bill. But
matters pertaining to the screening and
selection of sites. though set cut in the
regulation, were omitted in the bill.
These include the requirements that
DOE discuss the decision process used
by DOE in selecting sites for

aracterization and identify alternative
medis and sites at which DOE intended
to conduct aize charecterization. Under
the proposed legislation, this
information would no Jonger come to the
Commission for review. HR. 3803 also
included the provsion, ultimately
enacted, that the Commission would be
required to adopt the EIS prepared by
the Secretary “to the extent
practicable.” The imited nature of the
Commission’s role was emphasized by
the explanatory language of the report
1o the effect that the Commission would
be required so to adop! the EIS “to the
meximum extent practicable™ (emphasls
added). Moreover, the EIS “is intended
to suffice regarding the issues addressed
and not be duplicated by the
Commission unless the Commission
determines, in {ts discretion, that
significant and substantial new

et
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{nformation or new considerations
render the Secretary’s statement.
insdeguate as & basis for the
Commission’s determinations.” HR.
Rep. §7-491, Part 1, 53-84.

There was no specific provision in
H.R. 3808 requiring DOE to carry out
and document g compareative evaluation
of sites considered for site
cheracterization. Later in the year,
however, such a provision was
incorporsted into the bill (now H.R.
©598). &5 reporied by the Committee on
Energy and Commerce. H.R. Rep. 87-785,
Part 1, €7th Corg.. 2d Sess. {1982).
Among other things. the bill (in section
113(b){1)(A){v)} would have required
DOE fo prepare, prior to site
characterization. an environmenta)
assessment which would include a
description of any other sites considered
for site characterization. This
information would heve been submitted
to the Commission for its review and
comment. The purpose of providing
reports a! this stege was “to assure that
adequate information is available to the
. Commission regarding the Secretary's
proposed activities.” /d. st84. H.R. 6588
relained the provision for NRC adoption
of DOE's environmental impact
statement. The report explained. id. at
69:

This provision is inten te# 1o avoid the
duplication ceused as & result of the
spphcadbility of NEPA to the actions of both
the Secretary and the Commission regarding
the preparation of an environmental impact
statement. While the Commission is
encouraged (o adopt the Secretary’s
ststement. or parts of such statement, the
independent responsibilities of the
Commission are specifically recognized. To
the extent the Commission determines it is
not practicable to adopt all or part of the
Secretary’s environmenta! impact statement,
the Commission's responsibilities under
NEPA remain in force. thus requiring the
preperation of & supplemental environmental
impsct statement.

Floor considerat.on in the House was
addressed to HR. 7187, as & substitute
‘or both H.R. 3809 and H.R. 6558. The
ElS-sdoption langusge appears once
again. However, the provisions for an
environmenta) assessment were
. modified in two important ways. First,

DOE would not explicitly be required to .

make “a reasonable comparative
evaluation™ of the sites that had been
considered for site cheracterization.
Section 112(b){1)(A). Second. under H.R.
7167 the environments] assessment
would precede, rather than follow, the
President’s approval of sites to be
characterized, and it would nio longer be
submitted to the Commission for review
end comment. Jbid.

There was no committee report on
HR. 7187, but a summary of its
provisions noted: :

In tesuing the construction permit and
license the NRC will rely on
Environmenta) Impact Statement prepared by
the Secretary of Energy in recommending the
repository site. The Commission will have to
supplement any environmental impact
statement with considerations of the public
health and safety required under the Atomic
Energy Act of 4954,

128 Cong.Rec. H8163 (daily ed. Sept 30,
1982) (staternen! of Rep. Udsll). Rep.
Moorhead also characterized the
Commission’s role in terras of its health
and safety responsibilities:

¢ * * gn extensive environmental
assessment must be developed bythe .
Secretary of Energy in consultstion with the
States. There will be & full and complete
review of the planned site under the Nationa!
Environmental Po'icy Act, culminstingin a
comprehensive er vironments) impact
stetement. This a: well as all other fina)
sgency actions—t-jl! be cpen to full judicial
review. The Nuclesr Regulatory Commission
will have ovesight suthority over the
development of this repository under its
independent public bealth and safety
standards.

Jd. at HE1?70. Congressmen Ottinger, too,
differentiated in passing between “full
environmental review" on the one hand
and "full NRC licensing procedures to
assure that the storage is safe” on the
other. 128 Cong.Rec. H8527 {daily ed.
Nov. 25, 1862).

The legislative history in the Senate is’
less illuminating. inasmuch as its bill, §.
1662. difiers substantially from the finsl
legislation. (S. 1662. as reported from the
Committee on Energy and Natursl
Resources, eppears at 128 Cong.Rec.
£4139 fi.. daily ed. Apr. 28, 1082.) Under
$. 1662, the Commission would bave a
more substantive role with respect to
implementation of NEPA. There would
be no direction to the Commission to
sdopt the DOE environmental impact
siatement. Rather, under Section 405, the
Commission would be required to
consider the application in accordance
with the laws appliceble theretc; as an
exception, however, the bill provided
that the Commission need only consider
as alternate sites for the proposed
repository those sites which have been
approved by the President for

arscierization. Senator Simpson,
sponaor of the legislation, explained that
the NRC licensing process would
provide opportunities for “a detailed
evaluation of the health and safety end
environmental aspects of the proposed
project” (emphasis added). 128
Cong.Rec. 54302 (dnﬂ&ed. Apr. 25, 1882).

In December 1982, the Senate turned
to consider legislation following the

Berﬁ.ncnt lmguase of the bill which had
that time been passed by the House
J Representatives. Senator Mitchell
declared that the nations! nuclear waste
olicy should “preserve the integrity and
1l scope of the NRC licensing review
and environmenta! analysis under the
Nationa! Environments) Policy Act." 128
Cong.Rec. 515869 (dally ed. Dec. 20,
1682}, but the broad aco%e ofhis
remarks leaves it of doubtful importin
the context of geologic repositories
alone. Of more significance, perhaps. bs
the colloquy with rnfect fo an
amendment proposed by Senstor Levin,
and passed, to include in section 114(f)
the langguge that nothing in the Act
should be construed to amend or *
otherwise detract from the
Commission’s licensing requirements.
Sen. Levin stated his understanding that
the Act was not intended to restrict, or
amend, or modify NRC requirments for
the repository in any wey “including.
but not limited to, findings of need.”
Benator McClure, the floor manager of
the bill, replied that Sen. Levin was
correct and added that “that is my
understanding also.” Since findings of
need have generally been regarded as
NEPA issues, this could be teken to
mean that the Commission should
discharge its NEPA requirements in the
same way a3 it would in the absence of
the review procedures prescribed by the
Nuclear Waste Policy Act. This cannot
be the case, however, in light of the
other provisions of the Act, including
those in section 114([) itsell. It seems
clear that the law was not intended to
modify any of the Commission’s
licensing requirements under the Atomic
Energy Act. The Commission construes
the clause in question to be limfted to
those requirements; it does not pertain
to the provisions of NEPA. The remarks
of a single legislator, even the sponsor,
are not controlling in analyzing
legislative history, Chrysier Corp. v.
Brown, 441 U.S. 281, 311, 80 L.Ed.2d 208,
231 (1976). especially where as here their
significance is not apparent without
further study. Whatever the
understanding of Sen. Levin may have
been, the Nuclear Waste Policy Act
manifestly does affect the manner in
which the NEPA responsibilities of the
Commission must be carried out, and
the rules proposed below indicate the
approach which we intend to take.
Although the views of Congress are
notentirely unambiguous, the overall
tenor is that the Commission's role
should focus upon radiclogical safety,
with en independent review of NEPA
factors only where warranted in the
light of “significant and substantial new
information or new consideration.”
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“Adoption” end the Nucleor Waste
Policy Act

The Couricil on Environmenta] Quality
br; esteblished procedures to guide
agencies that are engaged in actions that
have related environmenta! impacts.
These procedures allow for several
epproaches to NEPA compliance,
including one spproach in which the
environmenta} impact statement .
prepered by one sgency is “adopted” by
enother agency. 40 CFR 1506.3. In
appropriate circumstances. an EIS
prepared by another sgency may be
adopted. in accordance with CEQ
regulations, in whole or part by NRC. 10
CFR Part 51, Appendix A to subpart
g 1(b). An examination of those
regulations will iluminate the direction
to the Commission. in section 114(f) of
the Waste Policy Act, to “adopt” the
DOE EIS 10 the extent practicable. In the
ebsence of irreconcilable conflict with
other provisions of NWPA, those
regulations should be followed.

he CEQ regulations provide that

where more than one sgency is involved
in the same action. either one agency
will be designated a lead agency to
prepare an EIS. or two (or more)

ggencies will be designaled as joint lead
- sgencies. Any sgency which has

jurisdiction by law with respect to the
action shall be & coopersting agency. if
so requested by the lead agency. An
sgency—even if 1t bas jurisdiction—
need not serve as 8 coopersting agency.
bowever, unless the lead agency bas
requested it to do 0. Whether or not it
is & cooperaling sgency, s Federal
agency with jurisdiction by law or
special expertise with respect to any
environmental impact involved has o
duty to comment on s Jead agency's
statemen! within the commenting
agency's jurisdiction, expertise, or
authority. 40 CFR 1501.8, 1501.6. 1503.2.
In the context of N\WPA. it {s spparent
that the Department of Energy would be
the lead egency and that the
Commission would not be a lead
sgency. Tbe Commission could either be
& cooperating sgency, with the
periicular responsibilities set out in
§ 1501.6 of the CEQ regulations. or a
commenting agency. The NWPA points
to the Commission’s assuming the latter
role. A cooperating agency is required to
participate in the NEPA process st the
earliest possible time, 1o participate in
the scoping process leading to
preparation of the environmental impact
statement, and (o essume on request of
the lead agency responsibility for
developing information and preparing
environmental analyses including
portions of the EIS concerning which the
cooperating agency bas special

expertise. The framework of NWPA, as
rehearsed above, contemplates no such
invelvement by the Commisston. It
would be far more faithful to the
statutory scheme for this agency merely
{o provide its comroents, fom time to
time, with respect to environmental
impacts failling within its jorisdiction or
areas of specie! expertise. This fs
entirely consistent with the etatutory
provision that the Secretary of Energy's
recommendation to the President ol a
site for repository development shall be
eccompanied by a fina] EIS, together  *
with comments meade by the
Commission concerning such EIS.
Section 114(e)(1)(D). 2 LS.C.
10134{e)(1)(D). |

At a commenting agency. the
Commission would be authorized to
adopt the EIS prepared by DOE-
provided that the statement mezts the
standerds for an sdequate slatement
under the CEQ regulations. The
pecdency or outcome of litig» tion with
respect to the DOE EIS is one factor to
be considered. This is sppareat from
CEQ's direction to the adopting agency
to specify. where appliceble. that “the
statement’s adequecy is the subject cfa
judicial sction whick is pot final.” Since
the actions covered by the DOE EIS and
the Commission's action are
substantially the same—pamely,
development of a geologic npot!to?v of
the proposed design at the proposed °
site—the Commission would not be
required to recirculste the DOE EIS
except as a final statement #0CFR .
1506.3. ’

The Comrmission can follow the CEQ
procedures for a commenting gency,
including the procedures for adoption of
DOE's EIS. But the IES can enly
adopted if it meets the standards for an
“adequate statement.” The approach
being teken by the Commission, in these
proposed rules, is that NWPA and the
principles of res judicata obviate the
peed for an entirely independent
sdjudication of the adequacy of the EIS
by this agency. As this might be seenas
8 departure from established practices,
the differences merit some further
discussion.

It is well established that the
Commission hes a resromib!ity o
consider envirormental issues fust as it
considers other matters within s
mandate. Moreover, the duty to consider
environmenta! jssues extends through
!l stages of the Commission’s review
Eroceue:. including proceedings before

earing boards. And the Commission
may not simply defer totally to the
stendards set by other reguletory
suthorities with respect to enviromental
matters within their jurisdiction: to do

s0 would be an abdication of the
Commission’s NEPA authority. Clovert
Cliffs’ Coordinoting Comm3itee v. US.
Atomic Energy Commission, 449 F2d .
3109 {D.C. Cir. 1671). There would be an
abdicstion because NEPA mandates a
case-by-case balancing judgment—e
judgroent that {s entirely different from
the piecemea) certification by another
agency that its own environmental
standards are met. The only agencyine
position to make the kind of balancing
fudgment contemplated by NEPA is the
agency with overall responsibllity for
the proposed federal action. /d. 811123,
In Caolvert Cliffs. only the Atomic
Energy Commission could make the
required decision. In the casz of &
eologiti. repos:lox&y. the t‘)‘epartmen}; o&
ergy is required to make precise e
kind of analysis tha! the court there
deemed to be essential. For the
Commission 1o adopt the DOE EIS
without independent analysis, after
there had been opportunity for fudicial)
review, therefore, would be entirely
consistent with the ressoning of the
earlier case. Similarly, the overlap
between DOE end Commission actions
distinguishes the present gituation from
the other NEPA decisions which
nguind an independent balancing
judgment by each of the sgencies
involved in & projecL See Silentman v.
Federal Power Commission, 566 F24
237, 240 [D.C. Cir. 1977} Henry v.
Federcl Power Commission, 513 F 23
895, 407 {D.C. Cir. 1975) (Bureau of
Reclamation control of relevant water
rights for coal gasification plant; FPC
regulstion of gas transportation).

The similarity of DOE and
Commission ections, from the
standpoint of their respective
environmenta! impacts, bas not i the
pest been considered, by itself, to be
sufficient to persuade the Commission to

_ defer to DOE's balancing judgments.

The fact that the applicant for a license
to build a nuclear power plent is anotker
Federa! agency has not excused NRC
from carrying out its usua) NEPA
obligations, even though both agencies
were considering the same impacts
associated with construction and
operation of the facility. Tennessee
Volley Authority (Phipps Bend Nuclear

- Plant, Units 1 and 2}, ALAB-806, 8 NRC

833, 545 {1976). But inprior practice
there wes no prior fudicial
determination that the other agency’s
EIS wes adeguate and there was no
special atatutory scheme for
consideration of environmental impacts
by interested parties and Congress. It is
the judgment of the Commission that
these unique considerations warrant,
and indeed require. adoption of an EIS
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that is sdeguate to meet the obligations
of{DOE. :

To repeat: the Commission must
consider the environmental impacts
resulting from the co.struction an<
development of geoiogic uposilox for
high-level radioactive waste. All that is
in question is the basis for the
Commission's consideration. The factors
discussed above make it entirely
reasonable for the Commission not to
veopen issues that have been, or could
praviously have been, brought before
the courts for resolution. The
Commission does not derogate the
importance of NEPA issues. Under the
Nuclesr Waste Policy Act, they are
extremely important—and in fact they
are central to many of the elaborate
procedural provisions incorporsted in
that legislation. I is 1o those provisions
that parties concerned must turn. But
once an application is submitted to the
Commission. the primary question 10 be
addressed is no longer one of
environmental belancing. but rather the
critical issue of radiological sefety. That
is an issue thet is entrusted solely to the
Commission. and the Commission can
discharge its duties most e¥fectively if it
makes that the primary basis for
decision.

The Preclusive Effect of Section 115

The approach being proposed by the
Commission reflects the pulicies of
respose associated with the rules of res

judicata. Before examining those rules in

detail. it might be helpful to go over.
once again, szlient features of the
NWPA site selection and approval
procedures.

The NWPA procedures reslly reflect
two different kinds of review. The first
Tequires judgments regsrding the
radiological safety of HLW disposal—
matters fo edjudicated solely by the
Commission. taking into sccount the
standards issued by the Environmental
Protection Agency. The Act clearly
recognizes that while the Commission's
preliminary views are to be solicited
and considered on several cccesions. &
final judgment of radiological safety can
only be made at the conclusion of the
sdjudicatory licensing process. The
Commission is expected and requised to
deny an application—Jong after other
procedures had run their course—if it is
unzble to find, with reasonable
assurance, that the relevant safety
criteria have been met. The
responsibility of consideration of the
ndiological consequences of s propesed
aclion is advisedly vested in the
Commission, which can bring its
experience and expertise to the task. in
accordance with the Atomic Energy Act.

The second kind of review involves
the weighing of the range of .
environmental concerns that are
sddressed by NEPA. This review
focuses beavily on the comparison of
alternatives, including alternative sites,
rather than with the narrower task of .
evaluating a specific site. Moreover, the
relevant concerns under NEPA are
multitudinous, as opposed to the single
fssue of radiologica! safety that is the
primary concern of the Atomic Energy
Act. While the Commission does have
experience and expertise in carrying out
a review under NEPA, Congress in 1982
elected not 1o rely upon the Commission
in this regard. It structured the process
in such a way that the evaluation of
alternatives—In particular, alternative
sites—would have been attended to
before the Commission was requirgd to
act. This was sccomplished largely
through the State and Tribal
pariicipation provisions, including the
requirement of Congressional action to
proceed in the face of & notice of
disspproval. And. additionally, it was
accomplished through requiring early
judicial review.

The consequence of this approach is
thet the Commission would carry out a
licensing review to assure thata
repository could be opersted safely—but
that it would, in general, treat as settled
those other issues arising under NEPA.

The Commission's understanding,
besed in p. rticular upon its reading of
section 118, mmerits 8 fuller statement of ,
the lega! doctrines that are collectively
refersed to as the rules of res judicote.
One of these doctrines js the rule of
“claim preclusion"—thet a party who
once hes had & chance to litigate & claim
before an eppropriate tribuna! usuall
ought not tc have another chance to do
so. The related rule of “issue preclusion”
{or collateral estcppel) reflects the

rinciple that one who hes actually
ritigmd an issue should not be allowed
to relitigate it. The effect, and value. of
these rules is thet they compel repose.
so that the indefinite continuation of a
dispute ean be avoided. Judgments must
in generai be accorded finality despite
flaws in the processes leading to
decision and the unavoidable possibility
that the results in some instances were
wrong. Only when there is & substantia)

ossibility of injustice might relitigation

e warranted. Restotement (Second) of
Judgments 2-12.

The clearest application of these
principles would occur where there hai
actually been a timely challenge to the
adequacy of DOE's environmental
statement. A fina! judgment in such
litigation would be conclusive. in any
subsequent action between the parties,

as fo any fssue of law or fact that had
actually been litigated, /d,, section 27.
Moreover, the party who bad challenged
the EIS would therea®ter be preclude
from litigating such fssues with another
person as well, id., section 29,

The judgment in an sction, under
section 119(s){1)(D), for review of DOE's
environmenta! impact statement will
therefore preclude the petitioner from
Jater litigating the same fssues with NRC
(even assuming that NRC is o different
person, for these purposes, from fts
s.ater agency, DOE). The dimensions of
the issue that were determined by the
judgment may be a matter of debate. But
*f the litigant has had an adequate day .
in court, a desire lo prevent repetitious
litigation of what is essentially the same
dispute justifies preclusion of the issue's
being raised anew. While the action
being taken by DOE is the
recomumendation to the President of &
site for repository development and the
acticn being taken by the Commission is
the issuance of a construction
suthorization for a repository, the
relevant considerations in the two
situstions are identical. Both agencies
will be eddressing the development of &
repository a! & specific location and
both will require an environmenta)
impact statement that describes the
pertinent environmental impacts and
considers appropriate glternatives. If the
DOE EIS is found to be adequate to
mee! the requirements of NEPA, then it
would ordinerily be proper to preclude a
challenge to the “adequacy” of the
identica) EIS, if relied upon by the
Commission. See /d., section 27,

The preclusive effect of a prior
judgment sustaining DOE's
environmerya! impact statement would
not necessarily be limited to the
petitioner of record in that Eroceeding. It
can be argued that those who were
represented by that petitioner would
also be barred from litigating the issue
in a subsequent action.®

Section 119 specifically requires thata
civil action for review of an
environmental impact statement with
respect to any action under Subtitie A
(pertaining to geologic repositories) be

¢ For example. If the EXS had been challenged by
the public oflicials of the State in which g
respository was proposed to be located. members of
the public who had been represanted by those
officisls might be precluded. to the same extest.
from ralsing the issues anew. Restolement (Second)
of Judgments § €1. commant d. The basis for this
argument would be that. under the doctring of
porens patrice. & Biate Is deemed 1o represent all of
fts citizens when the State s & party in & suit
invelving s matter of soverv.gn intarest. Set. 0.
Environmento! Defense Fund. Inc. v. Miggiraon.. 631
F2d 738 (D.C. Cir. 1970): US. v. Olin Corp. 008 F.
Sopp- 1301 (N.D. Als. 1988).
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brought within a period of 180 days after
the date of the sction g afier obtaining
ectus) or constructive knowledge
thereol). Thus, & failure 10 meet the
deadline for challenging the DOE
environmental impact statement v ould
foreclose any subsequent litigation with
respect to the action to which that EIS
gemim. The objective appears to bave

een 1o identify issues promptly and to
seek 10 resolve them in s timely manner.
Where there is litigation in sccordance
with this provision, the principles
described above would preclude further
judicial examinstion of the same fasues
as they relate to the Commissicn's
action. But what would bappen if for
some reason the adequacy cf the DOE
environmental impact stetement had not
been chellenged judicially before it was
time for the Commission to act—or if it
hsd been challenged, the action had
been brought by other parties? If the
Commission were to edop! the DOE
environmenie! impact statement, would
the merits of the decision to adopt be
subject to further review? The
Commission suggests thet the courts
should deny s petition under these
circumstences as being untimely. There
would be. in this case. only cne
environmentimpact statemesit. gnd, in
arcordance with section 119, there
would be but one opportunity for
review. To conclude otherwise would be
1o frusirate the objective of secking an
early resolution of the tnvironments)
issues that might be involved. See Eogle-
Picher Industries v. U.S. Environmenta!
Protection Agency. 758 F.2d 805, 11619
{D.C. Cir. 1885). See o/so Notiono!
Wildlife Federation v. Gorsuch, 744 F.24
$63 {3rd Cir. 1984). in which the Nationa!
Wildlife Federation. having been aware
of prior litigation and baving elected not
to intevene, was barred from Jster
raising the issues of concern to it.

The Nuclear Waste Policy Armendments
Act of 1837

The Nuclear Waste Policy
Amendments Act of 1887 (Amesdments
Act). Title V, Subtitle A, Omnibus
Budget Reconcilistion Act of 1987, Pub.
L. 300-203, redirected the nuclear wase
program. Under section 5011 of that law
site characterization for the first
repository is to be carried out
exclusively at the Yucce Mountain site
in the State of Nevade, with site specific
ectivities at other candidate sites to be
phased out promptly. NWPA as
amended, section 160{8). 42 U.S.C. 10172
The provision of NWPA that
contemplated s second repository are
removed. and DOE is expressly
prohibited from conducting site specific
activities with respect to a second
repository unless Congress has

specifically authorized and appropristed
funds for such activities. NWPA as
amended, sectior 361(a) €2 US.C.
10172a. : N

Conforming to this redirection of the
waste program. the law revises the
provisions of Section 114 of NWPA that
deal with the spplication of NEPA to the
licensing process. The hnﬁauge of
section 114{s){1)(D) describing DOE's
fins! environmenta! impact statement,
which is to be submitied to the President
with DOE's recommendatition of .
spproval for development of &
respository. bs revised so that DOE
“shall not be required * * * to copsider
the need for a repository, the
slternatives to geological disposal. or
alternctive sites to the Yucea Mounloin
site”, NWPA as amended, section
160(h). 42 U.S.C. 10134 (empbasis
supplied). Section 114{f}. 42 V5L,
10134(1). is revised in (e same way, 80
that DOE “need not consider alternative
sites to the Yucce Mountaia site;” and,
moreover, the Commission in fts NEPA
review is similarly advised that it peed
not consider such alternative aites.
NWPA es amended, section 100(i). 42
U.5.C.10134. (In the case of a site
negotisted under Title IV of NWPA,

. added by Section 5041 of Pub L. 100203,

at a site other than Yueca Mountain,
considerstion would be given to Yucca
Mountain as an alternste site. NWPA as
amended, section 407, 42 US.C. 10247).

The merits of multiple site
characterization were adaressed in the
course of the Congressional debate that
immediately preceded passage of the *
Amendments Act. Senator Burdick, in
particular, noted that full
characterization of three sites
(according to the original NWPA) was
based. io part, on the important NEPA
principle of fully considering reasonable
slternatives when m important
decisions that will significantly affect
the human environmexnt. In discussing
the different epproach (in the conference
report on the pending budget
reconcilation, legislation) that was soon
to be adopted. be stated:

Otber than the eliminatios of the
considerstion of three altiernate sites for the
repository, which was justoutlined. s &
major and dangerous departure from curtent
law. the [conference] substitute does not
affect the applicstion of NEPA to the
reposilory program. Congresriona! Record, §
18574 (daily ed. Dec. 21.19¢7). -

The conference report expreases the
same point. kt ares:

The provisions of the Nuclear Waste Policy
Act pertaining to the application of the
Nations! Environmental Policy Act (NEPA)
are preserved except that the existing
requirement that the environmenta! knpact
sirtement sccompanying DOE's repositary

eiting recorsmendation consider aliernative
sites fs eliminated. NEPA :&p!m fo the
redirected program under this Act ko the
same way a5 NEPA applied to the Nuclear
Waste Policy Act of 1982 The confereas do
pot intend that enactment of the conference
nb;ﬁméz result ih eny m’g_ ko NEAa
application except as expressly provided.
Omnibus Budget Reconcilistion Act of 1987,
Cenference Report to Accompany HR. 3548,
100th Cong.. 13! Sess. HR. Rept. 300495, 978,

The Commission bas explained above
that, under NWPA a3 originally enacted,
it should meke an indegendent review
of NEPA factor only when warracted in
the light of “significant and substantial
new information or new
consideration” * Further, # was the duty
of the Commission, under that aw, to
adopt an EIS that {3 adequste to meet
e cbligations of DOE. Since the
Amendments Act was pot {ntended to
affect the implementation of NEPA with
respect 1o the repository program—
except a3 to the consideration of
altercative sites—1e Comumission will
follow the same praocedures, discussed
below, that it would bave had the
Amendments Act not been pasaed.

The Proposed Rales

This rulemaking proceeding is
primarily concerned with amendments
1o 10 CFR Part 51, “Environmental
Protection Regulstions for Domestic
Licensicg and Related Regulatory
Functions.” The proceeding also
encompasses conforming smmendments

.10 other parts of the Commissicn’s

regulations.

Subpart A of 10 CFR Pert 51 sets out
NRC regulations for implementing
section 102(2) of NEPA. The principal
matters sddressed by Subpart A are the
following: (1) Identification of licensing
and rege ator¥ sctions requiring the
preparation of esvicrnmenta! impact
sistements or environmental
sssessments: (2) requirements for the
submission of environmenta! reports
and information by license applicants
and petitioners for rulemaking: (3)
contents and distribution of and
fing} environmental impact statements:
{$) NEPA procedure and admigistrative
action: and {5) public notice of and
access to enviommenta) documents.
Since each of these topics Is treated,
expressly or implicitly. by the Noclear
Waste Policy Act, as amended, the
Commission proposes to develop as part
of Subpart A certain new rules,
discussed below, that will apply to
geologic repositories and that will take
into sccount the provisions of the Act?

SThe Nuclear Waate Policy Act applies only with
respect 10 geclogic repositosies the! are usad ot

Conttmed
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Actions Reguiring Preporction of
Environmentol Document

Under Section 121 of the Nuclear
Waste Policy Act, 42 US.C. 1014, the
Commission's promulgation of technical
requirements and criteria in 10 CFR Part
60 does not require the preparation of an
environmenta) impact slatement or .
other environmental review under
section 102(2) of NEPA. The proposed
rules incorporate this provision.¢ Under
existing 10 CFR Part 51, certain
Erocedural aclions pertaining to the
icensing of geologic repositories have
been determined to be categoricaliy
excluded from environmental
assessment. Sec references 10 10 CFR
Far1 60 in 30 CFR $1.22(c). No change in
those provisions is needed.

Under 10 CFR 51.20(s), an
envionmental impact statement is
required if the proposed action is 8
major Federal ection significantly
affecting the quality of the humen
environment or if the Commission. in the
exercise of its discretion, determines
that the propesed action should be
covered by such an EIS. Section 134(f) of
the Nuclear Waste Bolicy Act. €2U.S.C.
12134(1). reflects & Congressional
enderstanding. with which the
Cormissisth is in full eccord. that the
issuarce of & construction guthorization
and license for & geclogic repository will
require an environmenta) impact
statement. This has been incorporated
into the proposed rules. Other Licensing
sctions, unless covered by existing
tategorical exclusions (see paragraphs
(30). (11). end (12) of 10 CFR $3.22{c}).
would require an environmental
assessment under 10 CFR 51.21.

Ordinarily. & determination that an
environmentsl impact s‘atement {or
supplement) will be prepared triggers
public notice and the initistion of &
scoping process. Where gnother agency
prepares the EIS, however, it has the
responsibility to carry out these
functions. We are proposing to clarify
this point by limiting the appication of
these procedures to situations in which
the appropriste NRC staff director
determines that an environmenta)

feastin pant. for the d:sposal of waste from eivilian
Suclegr waste gctivities. Section 8. 42 US C. 10108
Under the Act. Bowever, high-level radicective
wasle resulurg fom atoz.ic energy defecse
sctivities 18 10 be disposed of in such repositonies.
tlong with eivilas wastes. urless the President Ands
et g sepavsie fucility is raquired. The President
%as detemined that such & separate facility is Bot
Seeded In the light of these developments. the
wsion believas that it is sufficient to limit the

;e of this sction (o those facilitics thst may be
®iusted end constructed in socordance with the
Nuclea: Waste Policy Act

¢ See § 53.22(d) Conforming amendments would
becade n § 31.27.and in the caption of § $3.22

ﬁﬁpl ct statement will be prepared “by
NRC.” See the smendment to § §1.26(a).

Submissior of Environments!
Informotion

The Commission’s regulations
encourage prospective spplicants or
petitioners for rulemaking to confer with
NRC stafi before submitting
environmenta! information. 30 CFR
§1.40. The regulations also provide that
the Commission may require such
persone to submit inforrmation which
may be useful in aiding the Commission
in complying with secticn 102(2) of
NEPA. 10 CFR 51.61. These general
provisions are compatible with the
requirements of the Nuclear Waste
Policy Act.

The more specific regulations dealing
with the submission of environmental
reports are inappropriate In the context
of the geologic nposiloz prograzm.
Insesd of providing for the submissicn
of an environmental report, the Nuclear
Waste Policy Act requires that NRC
consider, and if practicable adopl. &
final environmental impsact stotement
prepared by DOE at the time of its
recommendation to the President for the
development of & repository at a
particular site. Section 114, 2 US.C.
10134. The recommendation for
development of a repository includes, s
& minimuz, the obtaining of & license
from NRC to receive and possess
wastes. The environmental impact
statement must therefore address not
only the environmenta) effects of
construction but those of repository
performance as well. This is reflected in
the statutory direction to the
Commission to adopt the environmental
impact statement. to the exent
practicable, “in connection with the
issuance by the Comsmission cf a
consiruction suthorization and license
for such repository.”

DOE will therefore be required to
submit an environmental impact
statement instesd of an environmenta)
report. The Commission may
pevertheless be unable to adopt that
statement, with respect vither to the
construction suthorization or the
license, unless it has been supplemented
to take into account significant new
information such as that developed
during the course of construction as part
of the performance confirmation
program or significant changes in the
plans of DOE since the time cf its site
recommendation to the President. See 40
CFR 1502.9(c)(1) (CEQ segulations).
Accordingly, the proposed rules provide
for the timely submission by DOE of
supplementa! environmental impact
statements as needed.

—_—

The information to be contained in an
environmenta} impact statement is set
out {n section 102(2) of NEPA itself, and
the submission of such information is
tequired by the proposed rules. The
scope of alternatives to be considered in
the EIS is restricted, however, to take
into account the limitations in section

114[) of the Nuclear Waste Policy Act, ~

42 US.C. 1014(1), with respect to the
need for & repository. the time of the
fnitie] availability of a repository.
alternatives to the isolation of waste in
a repository, and the identification of
alternate sites. Moreover, the proposed
rule requires DOE to inform the
Commission of the extent to which,
pursuant to section 118, €2 US.C. 10139,
the environmental impact statement
may ksve been found to be adequate or
inadequate and the extent to which,
under that section, issues related 1o the
adequacy of the environmenta) impact
stslement may remain subject to judici-J
review. .

Because one of the alternatives
available to the Commission is denis) of
the epplication, the environmental
impacts of such denial peed to be
addressed. Even though denial of an
spplication involves action by the
Commission, it is proper for the
environmenta) impacts to be eddressed
by DOEL, since the lead agency is
required by CEQ regulations to fnclude
ressonable alternatives not within its
. jurisdiction. 40 CFR 1502.14/c).

The Commission bas not included any
specific requirements for the submission
of environmental information by
petitioness for rulemaking. The only
rules likely to have significent
environmenta) effects would be

- technical requirements and criteris to be

used in licensing: as already noted, such
rules would be exempt from the
requirement of environmenta! review
under NEPA. Section 121(c). 42U.5.C.
10141(c). In s cular case, however,
environments) information could be
required. if needed to comply with law,
pursuant to the general Janguege of 10
CFR 5141,

Preporation of Environmental Impoct
Statements

The NRC regulstions include o group
of sections that prescribe a proc
for Eufanﬁon and distribution by the
NRC of draft and fina! environmental
impact stetements. With respect to
materials licenses, these requirements
apply to certaln specified categories of
NRC actions other than the {ssuance of &
construction authorization or icense to
receive and possess high-level
radicactive waste at a geologic
repository. 10 CFR 51.80 (citing

P
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§ 52.20{b)(7}{(12)). Because NRC, under
the Nuclear Waste Policy Act, will in
general have no need to prepare its own
environmental impact ststement, the
proposed amendments would provide
{in sccordance with CEQ reguratiom)
for the distribution of the EIS, if and es
adopted by the Commission. only as a
final statement.

NEPA Procedure and Administrative
Action

Although the procedures established
in Part 81 are designed for the case in
which NRC prepares its own
environmental impact statement, they
can equally well be applied in the
situation where the EIS is prepared in
the {irst instance by a license epplicant.
Thus. no action will be taken by the
Commission until necessary documents
have been filed—in this case by DOE
rather than NRC—with the
Environmenta] Protection Agency. See
10 CFR 51.100. NRC will not take action
concerning the proposal which would
have an adverse environmental impact
until a record of decision is issued. See
10 CFR 51.101. A recerd of decision will
be prepatedas part of the initial or final
decision on issues edjudicated in formal
hearings. See 10 CFR 51.102. The record
of decision will state the decision,
including alternatives considered and
the relevant faciors upon which
preferences among the alternatives are
based. See 10 CFR 51.103. In the case of
the sdoption of & EIS prepared by DOE
concerning 8 geologic repository. the
relevant faclors would include the
special provisions of the Nuclear Waste
Policy Act.

In addition to these rules of general
application. Part 51 includes specific
procedural provisions for difierent
categories of licensing sctions. A new
§ 51.109 would be added to describe the
NEPA procedure to be followed with
respect to licenses issued under 10 CFR
Pzart 60.

The basic premise of § 51.109 js that it
is practicable 1o adopt the EIS prepared
by DOE if that statement is adequate to
meet the requirements of section
102(2)(C) of NEPA. The focus of the
procedure, therefore, is the presiding
officer’s determination of the extent to
which it is practicable to adopt the DOE
EIS. To the extent adoption is
practicable, the issues would be
excluded from independent NRC
inquiry. The adoption of the stetement

- does not necesnrilf mean that NRC

would independently bave arrived at the
same conclusions on matters of fact or
policy. And. of course, the adoption of
the EIS would kave no probative weight
with respect 1o any safety findings that

the Commission must make under 10
CFR Part 60.

It would still be p oper to consiuer
NEPA conlentions with respecito -
significant matters that arose after
fssuance of the EIS. But note, even in
this regard, that if there are significant
new tircumsiances or information
relevant to environmental concerns and
bearing on the action proposed by DOE
or its impacts, DOE would be obliged to

repare & supplemental EIS that would
subject to adoption by the .
Commission under the same standards
as the original document. Challenges to
DOE's supplement should be
adjudiceled in the courts of appeals,
pursuant to section 118 of NWPA, in the
szme manner as challenges to the
criginal EIS. i
The Commission fully expects that

supplementation of the EIS by DOE will©

resolve any new circumstances or
information that might arise, and that
supplementation by the NRC will not be
necessary. Nevertheless, in theory there
might be situations when NRC must
prepare 8 supplemental environmental
impact statement. Under the proposed
regulations. such gction might be
tnitiated by the sta8f before the hearing
or might be found to be necessary in
light of the record of the proceedings
after the hearing. The former case is
addressed in § 51.26(c). the latter
(implicitly) in § 51.109{¢). In each
situation, though. the standards for
adoption set out in § 51.109(c) would be
observed.

The proposed rules provide a
structured mechanism to address NEPA
concerns in 8 licensing hearing. This is
the presentation of the staff position
with respect 1o the precticability of
adoption, which appears in
§ 51.109(a}(1). As noted ebove, it is
expected that DOE would, where
necessary, supplement its EIS.
Accordingly, the staff position is likely
to be that it is practicable for the
Commission to adopt the DOE EIS, as it
may have been supplemented by DOE
and a1 filed with the Commission.
Nevertheless, in some situations, the
staff position could be that it is not
practicable to adopt the DOE EIS. as ft
may have been supplemented. in which
case an NRC EIS would be required. In
that event. the staf is underan
obligation to have prepared the
necessary final EISsc astobe able to
present its position on matters within
the scope of NEPA. Whatever the stafl
position may be, any other party may
seek to have the issue regarding
practicability of adoption resolved by
the presiding officer, butany -
contentions 1o that effect must set forth

the basis of the clalm under the criteria
setoutin the pro&osed rule. Moreover, it
is contemplated that the procedures that
would be used by the presiding officer to
resolve disputes regarding adoption
would resemble those employed to rule
on motions (o reopen records. See 10
CFR 2.734. .

Several situstions in which adoption
of DOE's EIS {s impracticable d
conceivably arise. For example, {f the
Commission were to impose license
conditions requiring DOE to take actions
other than those which DOE had
proposed. the Commission would need
to consider the environmental impacts
of such actions in accordance with
NEFA. However, the Commission does
not anticipate imposition of license
conditions with significant
environmenla! impacts. Under NWPA,
DOE has the primary responsibility for
consideration of environmenta! matters;
and f significant changes from DOE's
original proposal are needed, the
Commission believes that DOE should
amend its license application and
supplement its EIS, precluding any need
for NRC supplementation. Should DOE
fail to do 80, the Commission might deny
DOE's application rather than impose
license conditions requiring NRC
supplementation of DOE's EIS. In
theory, thaugh. it would still be possible
for NRC tc prepare its own EIS. The
scope of the review would be limited,
however, 10 the actions being required
by the Commission. lt is not intended
that other environmenta! issues would
be reopened and relitigated in the
licensing proceeding.

Another situation in which NRC
would prepare a supplemental EIS
reletes to new information which ft
regerds as significant even though DOE
may not have treated it as such. We
recognize that DOE's failure to
supplement the EIS might uEa:bly be
viewed as a fina} action, so that
objecting parties might have to seek
review in the courts within the statutory
180-day review period, with any failure
to do so barring later challenge in NRC

roceedings. But such a reading of the

aw would bave undesirable ,
consequences upon NRC administrative
proceedings. It would require NRCto
decide whether or not adoption is

racticable on the basis of factusl and

ega) considerations (pertai to
DOE's duty to supplement the EIS and.
in particular, the time such duty may
bave arisen), which go far beyond the
materials otherwise requiring NRC
review. Accordingly, NRC proposes to
prepare & supplemental EIS, if DOE is
not doing so, whenever NRC regards
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such & supplemental EIS to be required
by law.* A
Furtyermore, the Commission will

revisw eny statements in the DOE's
environmental impact statement relating
w nadiologice! concerns. If such
sglalements are inconsistent with the
facts found by the Commission on the
basis of the record of the proceedings.
the Commission will specifically
determine whether or not the findings
constitute “significant and substantial
aew information or new considerations™
which. under the rule, would render the
environ.menial impact statement to that
extent inadequate. The statement will

be supplemented where required by law,
er otherwise will be deemed modified to
the extent necessary, in accordance

with Commission practice. Citizens for
Scfe Power v. NRC, 824 F.2d 1201, 1254,
n.8{D.C. Cir. 1875): Public Service
Compary of New Hampshire (Seabrook
Station. Units 1 & 2}, CL1-78-1,? NRC 1,
28 (1876).

The Commission would make its own
NEPA findings. including an
independent balence of relevant factors.
“to the extent that it is not practicable 1o
sdopt” the DOE EIS—that is. to the
extent that the Commission finds that
the balance of these factors would be
affected by the new information or new
considerations involved. Thic procedure
is consistent with 10 CFR 51.41. which
states that the Commission “will
independently evaluate and be
responsible for the reliability of any
information which it uses."

Public Information

Sections 51.116 through 51.118 concern
public notices about the preparetion of
8n environmental impact statement.
Trey apply ir: any situation in which a
notice cf intent to prepare an ElS is
prepared "in accordance with § 51.26."
But, as discussed sbove, § 51.26 would
be amended 50 as to apply only when
NRC itself intends 10 prepare an EIS.
Sinze the EIS with respectto s
repositery would be prepared by DOE
rather than by NRC. the notice
provisions of §§ 51.116—51.118 would
not come into play. Section 51.118 would
be amended, however, to require
tirculation of & final environmental
impaci statement, if and when adopted
by NRC.

Commenting .

It is the policy of the Commission t
comment on drafl environmenta! impact

* The Commission once again sxmphasizes that,
wnder NWPA. DOE has the primary responsibility
fo supplement an EIS 10 1ake significant new
sformstion inte consideration. This ebligation le
felected in the proposed revision to § 8024(¢).

stetements prepared by other Federal
lfanciu. consistent with the provisions
of 40 CFR 1503.2 and 1503.8. 10 CFR
81.124. The Commission intends to
follow this policy in connnection with
the draft environmental impact
slatement prepared by DOE in
connection with a geologic repository
recommendation. The submission of
such comments is specifically called for,
in fact, by the Nuclear Waste Policy Act.
See Sec. 114{8)(3)(D). €2 I.J.S.C.
30134(a)(i)(D).

NRC will comment on environmental
fssues even though those issues may be
precluded from litigation in the licensing
proceedings. The reason for this is that
en inadequate EIS may be set aside in
the course of judicial review. Shoulg this
occur, it would of course notbe
practicable for the Commission to adopt
it. If NRC has objections or reservations
about the DOE proposa)l on grounds of
environmental impact, it will specify the
mitigation measures it considers
necessary to withstand challenge in
court. The theory underlying such
comments is thei if the EIS is found not
to be adequate, in the course of judicial
review, NRC could not adapt it and, in
the sbsence of suitable revisions or
supplementation, the Commission could
not issue 8 construction authorization or
license. See 40 CFR 1503.3(d) (duty to
specify mitigation measures considered
necessary to allow license to be
granted).

Ordinarily an agency that receives
comments from another agency must
consider them, but it may exercise its
discretion in determining how they
should affect the decision et hand. In
printiple, thesefore, DOE could in some
cases reject comments made by NRCon
grounds Lhat might be unsatisfactory to
the Commission. Still, the Commission's
commerts will be a matter of public
record and will be available for
consideration during judicial and
Congressional review of DOE's EIS and
related sctions. The Commission
regards these forums, rather than the
NRC ususlreview, to be the appropriate
place, under NWPA, for review of
DOE's responses to comments as well as
other matters related to the EIS.

Responsible Officlal

No change Is required in ti:e provision
establishing responsibilities within NRC
for NEPA compliance.

Conforming Amendments

Severa] changes to Part 80 of the
Commission's regulations are needed in
order to reflect the provisions of the
Nuclear Waste Policy Act, &s amended.
that deal with environmentas! review.

Under the Nuclear Waste Policy Act,
DOE Is required to prepare an
environment~l impact statement instead
of an environmental report. Several
changes to Part 60 are proposed to
reflect this direction. Revisions o the
environmental impact statement would
take the form of “supplements” instead
of the “amendments” or “updates”™
referred to in the existing rule.

The requirement in § 60.15 that
multiple sites be characterized is
eliminated 50 as to conform to the
provisions of the Amendments Act.

The language of the findings for the

. fssuance of the construction

suthorization requires consideration of
costs and benefits and consideration of
allernetives. § 60.31{c). This langusge
would ot be changed. However, it
should be undersiood thata
determination that it is practicable to
adopt the DOE environmenta! impact
statement will necessarily result in the
specified environmental finding that the
action called for is issuance of the
construction authorization.

The construction authorization is to
include such conditions as the
Commission “finds (o be necessary to

-protect * * ® environmental values.” 10

CFR €0.32(e). The Commission would
fnclude such conditions only where the
environmental impact statement (as it
may heve been supplemented)
specifically calls for them. In principle,
the incorporation of appropriate
conditions in the construction
authorization could enhance
environmenta! protection, since NRC
would then bave & basis to inspect, and
take enforcement action where needed,
10 assure that the conditions are
observed. However, we doubt that the
adequacy of the EIS would ever depend
upon NRC's being vested with this
suthority. DOE can describe in the EIS—
and in fact it must describe—the
mitigation measures which are proposed
to assure protection of the environment.
Should DOE subsequently sl to
implement these measures, afiected
parties can seek redress against DOE in
the courts. Moreover, the written
sgreements to be entered into between
DOE and the States and affected Indian
tribes under section 117{c) of the
Nuclear Waste Policy Act, 42US.C.
10137(c). provide s supplemental
channel for identifying and resolving
environmental concerns on an ongoing
basis without direct NRC participation.
Our approach, therefore, willbe to
require the observance of environmental
protection conditions where the
environmentel impact statement which
we adopt provides for the Commission
to include such conditions in the
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construction authorization\-icense):
but if it is practicable for us to adopt an
. EIS that makes no provision for NRC to
impose and enforce such conditions, we
would not on our own initiative find
such conditions to be necessary. Even if
NRC comments on the DOE proposal
had specified mitigation measures
considered necessary to sllaw NRC to
ant ¢ construction authorizaticnor -,

icense, these measures generally would
not be incorporated as licensing
conditions; for, as discussed above, the
basis for NRC's comments was that the
measures were necessary for the EIS to
be considered “ adequate” by the courts,
and jt is expected that this issue would
already have been resolved.

The rules of practice (10 CFR Part 2)
also need to be amended to take
account of DOE's submission of an
environmental impact statement instead
of an environmental report. Because the
EIS must conform 1o stetutory
reguirements. and because its
completeness would have been subject
to challenge in court prior to filing with
NRC. & compleleness determination by
NRC at the time of docketing is
unnecessary. and provision for such
determination would be omitted. As in
the case of Pagt 60, reference would be -
made to “supplements” rather than
“amendments" to the environments]
impact statement.

Petition for Rulemaking

The States of Nevads and Minnesotsa
have petitioned the Commission to
emend 10 CFR 60.24 30 &3 to edopt
DOE's environmental impact ststement
only if such adoption “would not
compromise the independent
responsibilities of the Commission to
protect the public health and safety
under the Atomic Energy Act of 1054
$0 FR 51701, December 16, 1085 (PRM-
60-2A). (The language proposed by the
petitioners also includes several matters
which would be considered by the
Commission in making the foregoing
determination). In this regard, the
Commission notes its resolve that
adoption of the environmental impact
statement must not compromise its
independent responsibilities under the
Atomic Energy Act. Adoption of the
rules proposed herein would be fully
consistent with this resolve.

The matters identified by petitioners
for consideration by the Commission
relete largely to the adequacy of the
procedures followed by DOE in
implementing the Nuclear Waste Policy
Act and in preparing its EIS.
Nevertheless, as steted in the cited
Federa! Register notice, the Commission
will give further consideration, in this
sulemaking proceeding. to the fssues

'
saised by the petitioners, as they may
relate to this agency’s responsibilities.
Generally, the Commission proposes to
deal with these lssues in & manner
consistent with the discussion above.

Any person desiring to comment on -
the rulemaking petition, insofar as it
relsies to 10 CFR 00.24, should do so as
part of this rulemaking proceeding. .

Enviroomenta! Impact: Categorical
Exclusion

The NRC has determined that this .
proposed regulation fs the type of action
described in categorical exclusion 10
CFR $1.22{c) {1} and (3). Therefore,
neither an environmental impact
statement nor an environmenta)
assessment bas been prepared for this
proposed regulation.

Paperwork Reduction Act Statement

The proposed rule contains no
informetion collection requirements and
therefore is not subject to the Paperwork
Reduction Act {Pub. L. §8-511).
Regulatory Flexdbility Certification

In sccordance with the Regulatory
Flexibility Act of 1980 (§ U.5.C. 605(b)).
the Commission certified that this rule, if
edopted, will not kave a significant
sconomic impact on u substantial
number of small entities. The only entity
subject to regulation under this
amended rule is the U.S. Department of
Energy.

List of Subjects

10CFR Part 2 '

Administrative practice and
procedure. Antitrust, Byproduct
material, Classified information.
Environmental protection. Nuclear
materials, Nuclear power plants and
resctors, Penslty, Sex discrimination,
Source materia), Specia) nuclear
material, Waste treetment and disposal.

10 CFR Part 83

Administrative practice and
procedure, Environmental impact
statement, Nuclear materials, Nuclear
power plants and reactors, Reporting
and record keeping requirements.

20 CFR Port 60

High-leve] weste, Nuclear power
planis and reectors, Nuclear meterials,
Fenelty. Reporting and record keeping
requirements, Waste treatment and
disposal.

Jssuance

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1654, s amended,

the Energy Reorganization Act of 1674,
as amended, the Nationa)

Environmenta} Policy Act of 109, a3
smended, the Nuclear Waste Policy Act
of 1682, and 5 U.S.C. 553, the NRC

proposing to adopt the following

amendmenits to 30 CFR Part 61, and
related conforming amendments 10 10
CFR Parts 2 and 80. . :

PART 2~RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 Is
revised to read as follows:

Authority: Becs. 181, 181, 08 Stat 048, £33,
as amended (42 US.C. 2201, 2231); sec. 101, &9
amepded. Pub. L 87-618, 78 Stat 400 (42
US.C 2241). eec. 201, 82 Stat 1242 &
amended {42 US.C. 8341} 8 US.C. 852

Section 2101 also fssued under secs. 83, 62,
€3, 81,103, 1054, 105, 68 Stat €30, §32, 633, 838,
©38. 637, ©38. as amended (42 US.C. 2073,
2002, 2003, 2111, 2133, £134. 2138}); sec. 114[f).
Pub. L £7-425. 06 Stat 2213, as smended (42
U.S.C. 10134{f)): sec. 102 Pub. L 61-190, 83
Gtat. 853, a3 amended (42 U.6.C. €232} s2c.
301, 88 Stat 1248 (42 U.E.C £873). Sections
2102. 2103, 2.104, 2105, 2.721 also fasusd
under secs. 102, 103, 104, 105, 163, 189, 68 Stat.
©38. 937,838, 654, 855, a3 amended (12US.C.
2132 2133, 2134 2138, 2233, 2239). Bection
2.105 also fssued under Pub. L 97418, 08
$1at. 2073 (42 U.S.C. 2239). Sections 2.200-
2.206 glso issued under secs. 188, 234, €8 Stat
§58, 63 Stal. ¢44. a3 amended (€2 US.C. 2238,
2282); sec 206, B8 Sta® 1248 {€2 U.S.C. £348).
Sections 2.600-2.808 also fs3ued under sac.
102, Pub. L. 91-190. 83 Stat 853, as amended
(€2 V.5.C. £332). Sections 2.700a. 2710 also
fs3ued under § US.C. 354. Sections 2754,
2780, 2.770 also lssued under § US.C. 837,
Section 2700 also issued under sec. 103, 88
Stat. 638, a3 amended (¢2V.8.C. 2:133)and B
U.S.C. 832 Sections 2.800 and 2.808 also
Issued under § U.S.C. 353. Section 2.809 also
issued under SUS.C. 333 and sec 28, Pub. L.
£5-238. 71 Stat. 570, as amended (42U.S.C.
2039). Subpart K also issued under sec. 183,
68 Stat. 855 (62 U.S.C. 2230); sec. 334, Pub. L.
7425, 96 Stat. 2230 (42 U.S.C. 10154).
Appendix A also issued under sec. 6. Pub. L.
91380, 4 Stat. 1473 (42 US.C. 2133).
Appendix B alsc issued under sec. 10, Pub. L.
95240, 05 Stat. 1842 (42 U.S.C. 2021 et 82g.).

2.1n§ 2101, pangr?hl £ (1) {2). 13),
and {7) are revised and {f){4) is removed
and reserved to read as follows:

§1.101 Flling of application.
- [ 2 L [ ] *

(f)(1) Each application jor a license to
receive and possess high-leusl
radicsctive waste at & geologic
repository operations ares pursuant o
Part 60 of this chapter and any
environmenta! impact statement
required in connection therewith
parsuant to Subpart A of Parl §1 of this
chapter gshall be processed in
accordance with the provisions of this
paragraph.

{2) To allow a determination as to
whether the application is complete and
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scceptable for docketing, it will be
initially trested a5 & tendered document,
and & copy will be available for public
inspection in the Commission's Public
Document Room. Twenty copies shall be
filed to enable this determination to be
made.

] L * L J L

(€) [Reserved)

(5} If & tendered document is
acceptable for docketing. the applicant
will be requested to [i} submit to the
Director of Nuclesr Material Safety and
Safeguards such edditione! corie: of the
application and environmental impact
statement as the regulations in Part 60
and Subpart A of Part 81 of this chapter

« requite, (ii) serve a copy of such
application end environmenta! impact
statement on the chiel executive of the
municipality in which the geologgc
Teposiiory operations area s to be
loceted. or if the geologic repository
operstions sres is to be locsted within e
municipality, on the chief executive of
the county (or to the Tribal organization.
if it is to be loceted within an Indian
reservation). and {iii) make direct
distribution of additional cdpies to |
Federal. State. 15diin Tribe; and local
officials in accordance with the
requirements of this chapter and written
instructions from the Director of Nuclear
Material Safety and Safeguards. All
such copies shall be completely
assembled documents. identified by
docket number. Subsequently
distributed amendments to the
spplication. however. may include
revised peges to previous submittals
end. in such cases, the recipients will be
responsible for inserting the revised
pages.

[7) Amendments 1o the application
and supplements to the environmenta)
impact statement shall be filed and
distributed and & written statement shall
be furnished to the Director of Nuclear
Materia] Safety and Safeguards in the
same manner &s for the initial
application and environmental impact

statement.
PART §1—ENVIRONMENTAL

PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

3. The authority citstion for Part 51 is
revised 10 read as follows:

Authority: Sec. 161, 68 Stat. 948, as amended
(42 U.5.C. 2201); secs. 201, as amended. 202,
82 Sta1. 1242, s amended, 1244 (42US.C.
$41. 8842). :

Subpart A also issued under Nationa!
Enviror.menta! Policy Act of 1069. secs. 102,
304. 305. 83 5tat. 853-854. a3 amended (42

U.S.C. 4332, €334, 4335} and Pub. L. 5604,
Title 11, (2 Stat. 3033-3041. Section 61.22 also
issued under sec. 274, 73 5tat. 088 a3 :
armended by 02 Stat. 3036-3038 (62 US.C.
2021) and under Nuclear Waste Policy Act of
1982, gec. 121, 06 Stet 2226 (42 U.S.C. 30141).
Secs. 81.43 and 51.100 also issued under
Nuclear Waste Policy Act of 1932, sec. 114(f),
06 Stat. 2216, as amended (42 US.C. 30134(0).

4.1n § 51.20, existing paragraph (b)(13)
Is redesignated as peragraph (b)(14) and
& new paragraph (b){13) is added to read
as follows:

§61.20 Criteria for and identification of
licensing and reguistory actions requiring
environmental impact statements.

- * * L] L]

(b)o'.

. . . ‘4,

(13) Issuance of & construction
authorizetion and license pursuant to
Part 60 of this chapier.

5. Section $1.21 is revised to read a3
follows:

§ 5121 Criteria for and identilicstion of
lcensing and regulatory actions requiring
environments! gssessments.

All licensing end regulstory actions
subject to this subpart require an
environmenta! assessment excep! those
identified in § $1.20(b) a5 requiring an
environmenta! impact statement, those
identified in § 51.22(c) as calegorical
exclusions, and those identified in .
§ 51.22(d) as other actions not requiring
environmenta! review. As provided in
§ 51.22(b). the Commission may. in
special circumstances. prepare an
environmenta! assessment on an action
covered by a categorical exclusion.

€. Section §1.22 {s amended, by
revising the heading and adding a new
paragraph (d), to read as follows:

§§1.22 Criterion for categorical exclusion;
Kentification of licensing and regulatory
actions eligible for categorical exclusion or
otherwise not requiring environmental
review, :

(d) In accordance with section 121 of
the Nuclear Waste Policy Act of 1982 (42
U.£.C. 10141), the promulgation of
technical requirements and criteria that
the Commission will apply in lp:toving
or disapproving applications under Part
60 of this chapter shall not require an
environmenta! impact statement, an
environmenta) assessment. or any
environmental review under
subparagreph (E) or (F} of section 102(2)
of NEPA. .

7.1n § 51.26, paragraph (a} {s revised
and a new paragreph (c) is added. to
read as follows:

§ 8128 Requirement 10 pudlish notice of
intent and conduct scoping process. :
() Whenever the appropriate NRC
stafi director determines that ¢a
environmental impact statement will be
prepared by NRC in connection witha -
tempoled sction, a notice of intent will
repared as provided in § §1.27, and
will be published in the Federal Register
asprovided in § 51.136. and an
appropriate scoping process (see

§§51.27, 81.28 and 51.29) wili be
conducted.

(c) Upon receipt of dén application and
accompanying environmenta! impact
statement under § 60.22 of this chapter
{pertaining to geologic repositories for
high-level radicactive waste), the
appropriate NRC staff director will
include in the notice of dockeitng .
required to be published by § 2.301(f)(8)
of this chapter a statemen! of
Commission intention to adopt the
environmental impact statement to the
extent practicable. However, if the
appropriate NRC staff director
determines, at the time of such
publicstion or a1 any time thereafier,
thet NRC should prepare a gupplemental
environmenta) impact statement In
connection with the Commission's
action on the license epplication, the
procedures set out in paragraph {(a) of
this section shall be followed.

8. A new § 52.67 is added tc read as
follows:

§ £1.67 Environmental information
concerning geologic repositories.

(&) In lieu of an environmenta! report,
the Department of Energy. as an
applicant for a license or license
amendment pursuant to Part 60 of this
chapter, shall submit to the Commission
any final environmenta! impact
statement, and any supplement thereto,
which the Department prepares in
connection with any geologic reposit
developed under Subtitle A of Title 1 o
the Nuclear Waste Policy Act of 1982.

{b) The final environmental impact
statement which accompanies the
Department of Energy's
recomendati?n to the ll’rgei:iclem lio
approve & site for s geologic repository
lglﬂ be submitted to the Commission at
the time end in the manner described in
§ 60.22 of this chapter. Such statement
shall be prepared in accordance with
the Sr,oviliom of section 114(f) of the.
Nuclear Waste Policy Act of 1082. The

.statement shall include, among the

alternatives under consideration, denial
of a license or construction
authorization by the Commission.

(c) Under applicable provisions of
law, the Depariment of Energy is
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e
required to supplement its final statement, as ft may have been Secretary of Energy, the ing officer
envlromnenurplmpacl statement supplemented, lbl‘{' file a contentionto  will: - TR, the presiding

whenever the Department makes a
substantial change in its proposed
action that is relevant to environmental
concerns or delermines that there are
significant new circumstances or
informetion relevant lo environmenta)
concerns and bearing on the proposed
action or its impacts. The Department
shall submit any supplement to its fina!
environmental impact statement to the
Commission at the time and in the
m_nner described in § 60.22 of this
chl(rter.

{d) Whenever the Department of
Fnergy submits a final environmental
impact statement, or a final supplement
1o an environmenta] impact statement,
to the Commission pursuant to this
section, it shall also inform the
Commission of the status of any civil
sction for judicial review initiated
pursuant {o section 116 of the Nuclear
Waste Policy Act of 1882. This status
repo. b which the Department shall
upds ¢ from time to reflect changes in
status. shall: :

(1) State whether the environmental
impact statement has been found by the
courts of theUnited States to'be
edequate or inadequste; and

{2) ldentify any issues relating to the
sdequacy of the environmental impact
statement thst may remain subject to
judicial review.

9. A new § 51.109 is added to read as
follows:

£ 51.108 Pudiic hearings In proceedings
for issuance of materials icense with
respect 1o a geologic repository.

(2)(1) In & proceeding for the issuance
of a license to receive and possess
source, specia! nuclear, and byproduct
material at ¢ geologic repository
operations area, the NRC staff shall
present ifs position on whether it is
practicable 1o adopt. without further
supplementation, the environmental
impact statement (including any
supplement thereto) prepared by the
Secretary of Energy. If the position of
the staff is that supplementation of the
environmental impact statement by NRC
is required. it shall file i1s fina}
supplemental environmental impact
sialement with the Environmenta)
Protection Agency. furnish that

tafement to commenting agencies, and
meke it available to the public, before
presenting its position. In discharging its
respozsibilities under this paragraph,

the staff shall be guided by the
principles set forth in paragraphs (c) and
"~ (@) of thig section.

(2) Any other party to the proceeding
who contends that it {s not practicable
to adopt the DOE environmenta! impact

thai effect in accordance with § z.me)
of this chapter. Such contention must be
sccompanied by tne or 1nore affidavits
which set forth factua) and/or technical
bases for the claim tha, under the
principles set forth in paragrapks (c) and
(%) of this section, §1 is pot practicable 1o
adop! the DOE environmental impact
stalement, as §t may bave been
supr!ememed. The presiding officer
shall resolve disputes concerning
adoption of the DOE environmental
impact statement by using, to the extent
possible, the criteria and procedures
thet are followed in ruling on motions to
reopen under § 2.734 of this chapter.

{b) In any such proceeding. the
presiding officer will determine those
matters in controversy among the
parties within the scope of NEPA and
this subpart, specifically including
whether, and to what extent, it is
practicable to adopt the environmental
impact statement prepared by the
Secretary of Energy in connection with
the issuance of a construction
eutborization and license for such
repository.

(¢) The presiding officer will find that

.4t is practicable to edopt the

environmental impact statement

prelpared by the Secretery of Energy
unless:
{1)(i) The action proposed to be taken

by the Commission differs from the
action proposed in the license
afplicltion submitied by the Secretary
of Energy: end

(ii) The difference may significantly
affect the quality of the human
environment; or

(2) Significent and substantial new
information or new considerations
render the environmenta) impact
stetement inadequete. New information
or new consideration shall not be
deemed 1o render the environmental
ircpact ststement inadequate, for
purposes of this paragraph, If the new
information or new considerations have
been addressed in a supplementsal
environmental impact statement that the
Secretary of Energy bas submitted to the
Commission in sccordance with the
provisions of this chapter.

{d) To the extent tha! the presidi
officer determines {t to be practicadle to
adopt the environmental impact
siatement prepared by the Secretary of
Energy. such adoption shali be deemed
to satisfy all responsibilities of the

Commission under NEPA snd no further *

consideration under NEPA or this
subpart shell be required.

(e) To the extent that it fs not
practicable to adopt the environmental
impact statement prepared by the

(1) Determine whether the -
requirements of section 102(2) {A). {C).
and (E) of NEPA and the regulstions in
this subpart bave been met;

2) Independently consider the final
balance among confli fsctors
contained in the record of the
proceeding with a view to determining
the eppropriete action to be takem: :

(3) Determine, afler weighing the
environmental, economic, technical and
other benelits sgainst environmental
and other costs, whether the
construction suthorization or License
should be tssued, denied, or
appropriately conditioned to protect
environmental values;'

{4) Determine, io an uncontested
proceeding, whether the NEPA review
conducted by the NRC staff kas been
adeguate; and

{S) Determine, in a contested
proceeding. whether in accordance with

- the regulations in this subpart, the

construction suthorization or license
should be issued as proposed.

{f} In making the delerminations
described in paragraph [e] of this
section, the environmental impact
statement will be deemed modified to
the extent that findings and conclusions
differ from those In the final statement
prepared by the Secretary of Energy, as
it may have been supplemented The
initial decision will be distributed 1o any
perscns not otberwise entitled to receive
it who responded to the request in the
notice of docketing, as described in
§ 51.26(c). If the Commission or the
Atomic Safety and Licensing Appeal
Board reaches conclusions different
from those of the presiding officer with
respect to such matters, the fina)
environmenta) impact statement will be
deemed modified to that extent and the
decision will be similarily distributed.

} The provisions of this section shall
be followed. io place of those set out in
§51.104. in ani; proceedings for the
issuance of a license 1o receive and
gouen source, special nuclear, and

yproduct material at a geologic
repository eperations area.

10. In § 51.118, the existing text is
redesignated as paragraph (a) and a
new paragraph (b) Is added. to read as
follows:

§51.118 Fina! environmental
siatement—=Notice of avalladility.

(.) [ 2N 3N ]

(b) Upon adoption of a final
environmental impact stalement or any
supplement lo a Hinal eovirosmental
impact stetement prepared by the
Department of Energy with respecttos
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geologic repository that is subject to the
Nuclear Waste Policy Act of 1982, the
appropriste NRC staff director shall
follow the procedures set out in
paragraph (8} of this section.

PART 60=DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES :

11. The authority citation for Part 60 is
revised to read as follows:

Authority: Secs. §1. 53, 82, 83, 65, 81. 181,
9682, 183. 68 Stat £20. €30, §32, 633, £35. 643,
833, §54. as amended (62 U.S.C. 2071, 2073,
2052. 2093. 2063. 2111. 2201, ~232, 2233): secs.
202. 206. €2 Stat. 1244, 1246 (42 US.C. 8842,
$346): secs. 10 and 14, Pub. L. §5-601, 62 Stat.
2031 (42 U.S.C. 2021a and 3853): sec. 302. Pub. -
L 91-190, 83 Stat. 833 (42 U.S.C. 4332}: secs.
94,321, Pub. L. 97428, 96 Stat. 2213, 2228, a3
amended (42 U.S.C. 10134. 10341).

For the purpose of section 223, 88 Stat. §358,
as smended (62 U.S.C. 2273}, £ § €0.10. 80.72
10 80.75 are issued under sec. 3610. 68 Stat.
850. s amended (42 U.S.C. 2201(0)).

12.In § 60.15. paregraph (c) is
removed and paragraph (d) is
redesignated as paragreph (c).

13. In § 60.21. paragraph (a) is revised

toreadas follows: ¢~ - -

£60.21 Content of application.

(s) An application shall consist of
general information end & Sefety
Analysis Report. An envircronenta)
impact statement shall be prepared in
accordance with the Nuclear Waste
Policy Act of 1682. as amended. and
shall accompany the application. Any
Restricted Data or National Security
information shall be separeted from
unclassified information.

14. Section 60.22 is revised to read a3
follows:

§60.22 Fliing and gistribution of
application.

{a) An spplication for a license to
receive and possess source, special
nuclear, or byproduct meaterial at e
geologic reﬁosilory operations ares at 8
site which has been characterized, and
any amendments thereto, and an
accompanying environmenta! impact
statement and any supplements, shall be
signed by the Secretary of Energy or the
Semur{'l authorized representative
and shall be filed in triplicate with the
Director. :

(b) Each portion of such application
and any amendments, and each
environmental impact statement and
any supplements, shell be accompanied
by 30 additional copies. Another 120
copies shall be retained by DOE for
distribution in sccordance with written
instructions from the Director or the
Director's designee.

(c) DOE shall, upon notification of the
appointment of an Atomic Safety and
Licensing Board, update the application,
elininating all superseded information,
and supplement the environmenta}
{mpact statement if necessary, end serve
the updated application and
environmental impact stater..m "as it
may heve been supplemented) as
directed by the Board. At that time LOE
shall also serve one such copy of the
application and environmenta) impact
statement on the Atomic Safety and
Licensing Appeal Panel. Any subsequent
amendments to the application or
supplements (o the environmental
impact statement shall be served in the
same manner. .

(d) At the time of filing of an .
application and any amendments -
thereto, one copy shall be made
aveilable in an appropriate location
nesr the proposed geologic reposito
operations ares (which shall be a public
document room, \f one bas been
established) for inspection by the public
and updated as amendments to the
application are made. The ‘
environmenta! impact statement and
any supplements thereto shall be made
available in the same mantier. An
updated copy of the epplication, and the
environmental impact stalement and
supplements. chall be produced at any
public hearing held by the Commission
on the applicstion, for use by any party
o the proceedin%.

(e) The DOE shall certify that the
updated copies of the application, and
the environmenta} impact statement as
it may have been supplemented. as
referred to in paragrephs (c) and (d) of
this section, contain the current contents
of such documents submitted in
accordance with the requirements of
this part. .

15. In § 60.24, the section heading and
paragraphs (a) and (c) sre revised to
read as follows:

§ 80.2¢ Updating of appiication and
environmanta! impact statemer..

(2) The application shall be as
complete as possible in the light of .
information that is reasonably available
at the time of docketing.

. .

L L ] .

(¢) The DOE shall supplement its’
environmental impact statementina

timely manner so as to take into account

the environmental impacts of eny
substantial changes in its proposed
actions or any significant new

circumstances or information relevant to

environmental concerns and bearing on
the proposed action or its impacts.
18.In § 60.31, the introductory

paragraph is revised to read as follows: -

§ 603t Construction suthorization.

Upon review and consideration of an
spplication and environmental impact
statement submitted under this part, the
Commission may sutherize construction
if it determines:

[ L ] [ ] [ ] * :

17. In § 60.51, the Introductery &onion
of paragraph (s). and paragraph (b). are
revised to read as follows:

§ 6051 Ukenss amendment for
parmanent ciosore.

{a) DOE shall submit an application to
smend the license prior to permanent -
closure. The submission shall consist of
an update of the license application

submitted under §§ 80.21 and 80.22,
includi
[ ] L J [ ] [ ] L ]

(b) If necessary, so as to take into
sccount the environmenta! impact of
any substantial changes in the
gemmem closure activities proposed to

e carried out or any significant new
information regarding the environmental
impacts of such closure, DOE shall also
svoplement its environmenta) impact
statement and submit such statement, as
supplemented, with the application for
license amendment.

Dated at Rockville, Maryland this 29tk day
of April 1988

For the Nuclear Regulatory Commission.
Samuel J. Chllk,

Secretary of the Commission.

* [FR Doc. 88-9579 Filed §-4-82: 0:45 am)
BILLING COOE 7890-0 %A
m#
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, §1,and 60
RIN 3150-AC04

NEPA Review Procedures for Geologh
Reposliories for High-Leve! Waste

AGENCY: Nuclear Regulatory
Commission.

Actiok Final rule. '
suMMany: The Nuclear Regulatory

Comnuission is ad~pting preccedures for
implementatior. of ‘ba Netiordl
Environment- ; **.licy Act with respect
to geologic sep. -iories for Mgh-leval
ngioactive w- '3 1; accordanse with
the Nu.lear “ /3. Palicy Act of 1982, as
ame.ded. . 7. aden” 3 will adopt, to
s extent ; ssuucekle, < 3 final
‘savironmen: ..ot stament
prepared by the L.-artm..a! of Energy
tha! accompanic: ¢ iecamue:. 2ation to
the Presidont lor ~acetory -
development. The ru's pr- .. Lrag that
the primary pesnonsibtliis F50 oaiurting
environmental fmpr.- - = Dy
Departmant of Eas: . 5+, ehoudsinat
with this v's, ©* v .t -Ye stancards
and proesiures oont svould be used in-
det=iintoung wiether adoption of the
Department's final environmental
impact statement is practicable.

EFFECTIVE DATE: August 2, 1880,

.

FOR PURTHER INFORMATION CONBACT:
Jarues R. Woll, Office of the Generel
Counsel, U.5. Nuclear Regulatary -
Commissicn, Waskington, DC 20533,
Telephone (301) 492-1841. S g

SUPPLEMENTARY INFORMATION: Under o
applicable law, the Nuciear Regulatary
Commissior. saer. 's¢. regulatory
authority with res-..:* to the .. .
development, opzration, and permanent ° ‘
closure of one or more geo!ogc : H
repositories for high-level radicactiye §
waste and spen! nuclear fuel In !
connectioa with the exercise of this ;’
¥

et
TR W o

authority, the Commission is required by
the National Environmental Policy Act
of 1969 (NEPA). to give appropriate
coneideration to w.e environmen .
impacts of its actions. The scope of such Tie
cousideration and the procedure to be
fclowed by the Commission In lulﬂllmg
i) NEPA responsibilities are addresse
b the Nuclear Waste Policy Act of 1582,
es amended (NWPA). This statute
directs the Conumission to adopt the
eaviroﬁ::;nt:g lmnx:act unieme!plth(sg
prepared by the Department o

(the applicant for the NRC licanse with
respect to the repository) “to toe extent
practicable,” with the furtber proviso
that adoption of DOE's EIS ghall be
deemed to satisfy the Commission's
NEPA responsibilities “and no further
consideration shall be required” Xhe
Commission bas been engaged in .
rulemeking to implement this statutory
framework. ‘

- The Commission accordingly ,
undertock a careful review of the text :
and statutory history of the pertinent
provisions of the Nuclear Waste Palicy
Act The regults ¢f this review were
presented I the netice of proposed
rulemaking published in the Federal
Register oz May §, 1938, 83 FR 10131, As
summarized thersin:

{1) The Commission will conducte
thorough review of DOE's draft EIS and
will provide comments to DOE regarding
the edequacy of the statement,

(2) U reque..ivd by Congress pursuant
to the A, the Commission will :
provide comments on DOE’s EIS to the
Congress with respect 10 a State or
Tribal notice of disapproval of &
designated site. .

(3) The NRC will find it practicable to
adopt DOE's EIS (or any DOE .
supplemental EIS) unless: )

{a) The action proposeq to be taken
by the NRC differs in an :
environmentally significant way from
the action described in DOE's license
application, or
m}‘b) Significant and substantial new

ormation or new considerations
render the DOE EIS insdequate.

- .
IO N s et g,
e € 8

I

L L PORTR
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{¢) The DOE EIS will accompany the
epplication through the Commission's
review process, but will be subject o
litigation in NRC's licensing proceeding
only where factors 3{a) or a(g) are
present. . ,

In lceordanceigiuth l\‘l’Wl"f A.ltbe

responsibility for evaluating
menlal {mpacts lies with DOE,
and DOE would therefore be required to
supplement the EIS, whnever
necesu?. to consider changes in its
proposed activities or any significant
pew information.

The Commission received nine letters
of commest in response to its notice of
proposed rulemaking. The commenters
were the State of Nevada (Nuclear
Waste Project Office), the US.
Department of Energy, the Council on
Environmental Quality, the U.S.
Environmenta! Protection /.gency, and
several private organizatio as (the
Nevada Nuclear Waste Ta 1k Force, the
Environmental Defense Fu..d, the
Southwest Research and Information
Center, the Sierre Club, and the Edison
Electric Institute).

Alfter reviewing and giving careful
consideration 10 all Lhe comments
received, the Commission now sdopts,
in substantial part, the position set forth
in its earlier notice. In particular, the
Commission continues to emphasize its
view that its role under NWPA Is
oriented toward health and safety issues
end that, in general, nonradioclogical
environmental issues are intended to be
resolved in advance of NRC licensing
decisions through the actions of the
Department of Energy, subject to
Congressional and judicial review in
accordance with NWPA and other
applicable Jaw. The Commission
anticipates that many environmental
questions would bave beex, or at Jeast
could have been, adjudicated in
connection with an environmental
impact statement prepared by DOE, and
such guestions should not be reopened
in proceedings before NRC.

Stats of Nevada Comments

‘We begin with the comments
presented by the State of Nevads not
only because of its important sovereign
interests, but because of the
fundamental nature of the {asues that
are raised. In Nevada's view, NRC
“poses, analyzes and answers the wrong
question™ According to Nevada, the
question is bow NRC should perform its
own, independent, NEPA
responsibilities and not how NRC
should review and spprove the
adequecy of DOE's EIS.

Having posed the question in terms of
responsibilities under NEPA, Nevada
reviews the many cases that hold that

vhere & major federa) action involves
two or inore federa! agencies, each
egency must eveluate the environmental
consequences of the entire project and
determine independently whether the
statutory reauirements bave been
satisfied NRC is not relieved from the
responsibility of making such an
independent determination, according to
the State, because it would still be able
to carry out its licensing responsibilities
in & manner consistent with law. NRC,

- which is directed by NWPA to adopt the
* DOE environmental {mpact statement

“to the extent practicable,” need only do
80 o the extent that it is otherwise .
within the customary practice of the

egency.
The views of the State the

question intc sharp focus. If the lssue
were properly to be posed as Nevada
urges—l.e., with an assumption that the
Commission's NEPA responsibilities are
not modified by NWPA—then the
regulatory language suggested iz its
comment letter would have merit. But
the Commission firmly believes that the
law was intended to bave all matiers
gssociated with the environmental
impacts of repository development
considered and decided, to the fullest
extent practicable, apart from NRC
licensing proceedings. As explained
when the proposed rule was published,
this intergretation is supported both by
the specific legislative and judicial
review procedures built into the
statutory structure and by the
accompanying legislative history. The
Commission believes that the result is
sensible. Concerns arising under
NEPA—If not resolved through the
pegotiation procedures established by
NWPA—would be adjudicated early,
with finslity, and with everg reasonable
u&gument being capable of being .
advanced to the oversight of Congress
and the courts. From that point on, in the
absence of substantial new information
or other new considerations, it would be
proper to inguire only whether the
specific detailed proposa) of the
Department of Energy could be
implemented in a manner consistent
with the health end safety of the public.
The resolution of issues in this manner
for pm&olel of NEPA would in no event

flect the framing or decision of health
and safety issues, under the Atomic
Energy Act, in NRC licensing
proceedings.?

* The State tock exception to the standard for
completeness of information in & license
application—viz the “ressonably svailable”
standard of 10 CFR €0 24. Although the matter i sot
strictly ! issus i5 this nlemaking the Commission
regards the State’s concern in this regard to be
overdrawn. While iformation may be sufficient o
meet the requirements of § 6024 this in no way

Alth quite different statutory
tchem:su%e involved we ive @

parallel with {ssues raised in Quivira
Mining Company v. NRC, 866 F.24 1248

* (10th Cir. 1989). That case concerned
- regulations adopted by NRC pursnant to

the Uranjum Mill Tallings Radiation
Control Act of 1678.It considered,
among other things, the extent to which
NRC, in giving the “due consideration to
economic costs” required by the statute,
could rely upon & cost-benefit atudy
reviously carried out by the

vironmenta) Protection Agency %
support EPA's rulemaking
responsibilities. The Commission
concluded that since the agencies®
actions coincided in material respects,
ell statutory language would petain
significant force and effect, and the time -
period allowed for the issuance of its
regulations was inadequate for an
Independent study, Congress did not
wish to require the NRC to perform e
second cost-benefit analysis. The Court
found the legislative history, as well as
tbe statutory language, to be ambiguous
en the question: &3 such, #t upheld the
NRC construction. Here, given the

* identity of the actions being considered

by the two agende: {DOE and NRC), we
believe it to be a fair reading of
Congressiona! intent that NRC can
adequately exercise #ts NEPA
decisionmaking responsibility with
respect to a repository by relying upon
DOE's environmenta! impact statement.
As in Quivira Mining, the timing
requirement—under NWPA, q three-

ar licensing process for a unique

acility, involving standards of
exceptional complexity, req
disputatious predictions of future human
activity and natural processes for
thousands of years—supplies practical
support for our Interpretation. Congress
did not speak to the precise question of
the standard to be used in deciding
whether adoption of DOE's
environmental impact statement is
practicable; and if our construction is
not the only one that might be proposed,
§t seems to us to be, at & minimum,
“permissible.”

Once DOE’s EIS has been adopted,
the statute expressly relieves the
Commission from further consideration
of the environmenta) concerns
addressed in the statement. - =

‘ Confr:uiom! review of a State's
re

solution of disapproval—should such
a resolution be passed—would permit
{and, most likely, virtually ensure) that ,
fssues other than those to be

) Bﬁmtwéﬂo@iummnpmwh
cient to meet the gpplicants burden of
parsuasion under § B0.81.
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sdjudicated under the Atomic Energy
Act would have been considered and
weighed. Under these circumstances, it
would do no vicleace to national
environmental policy to proscribe
further exemination in administrative

proceedings.
Council on Environmental Quality
Comments

The Commission invited the Council
on Environmental Quality to comment
on the proposed rule. The conclusion of
CEQ was similar to that of the State of
Nevade. In particular, CEQ read the
phrase “to the extent practicable” to
mean that NRC should meke an
independent evaluation of the DOE
environmenta! impact statement, .
adopting some or all of it as appropriate
30 as to avoid unnecessary duplication.
From the Commission’s perspective,
though, the position does not fully take
into account the detgiled scheme for
environmental review established by
NWPA. Neither the related provisions of
the statute (including, for example, those
dealing with legisletive and judicial
review and establishing time frames for
Commission decisionmeking) are
analyzed, nor is there any examinstion
of the legislative hmorﬁ which, as
described in the preamble to the
proposed mle, supports our point of
view. We continue to believe that it is
clear—at least in the debates of the
House of Representatives with respect
to the bill which, with amendments, was
enacted intc law—that the Commission
role was intentionally to be directed to
health and safety issues to the
exclusion, absent new information or
new considerations, of issues arising
under NEPA..

1t {s worth noting, though, that CEQ
recognizes that the Commission might
“defer” to & coust finding that the DOE
environmental impact statement is
sdeguate. This is certainly close, f not
jdenticai to, the Commission's position
that a judicial finding of adequacy
would preclude further litigation of the
maetter in NRC licensing proceedings.

Comments of Eavironmental
Organizations

The environmental organizations’
comments included a number of
srguments similar to those of the State
of Nevada with respect to the
Commission's customary NEPA
responsibilities. As already indicated, it
is our view that Congress intended,
under NWPA, for NRC to sccept the
DOE EIS in the absence of substantial
rew considerations or new information.
We reject the suggestion made by the
Sierrs Club that the approach we bave

outlined amounts to an abdication of
any Commiss{on responsibility.

In addition, however, & number of
comments of sornewhat narrower scope
were submitted by environmental
organizetions (as well as by the State of
Neveda) and are eddressed here.

One matter that particularly
concerned the private Nevada Nuclear
Waste Task Force involved the
relationship between the fudicial-
process and the Commission's

administrative process. The Task Force -

cautioned that NRC should not rely on
there having been & court ruling with
regard to the adequacy of DOE's
environmental impact statement in
advance of the Commission’s licensing
decision {(when a judiciel finding of
fnedequacy, affecting much or little of
the EIS, could be treated as & new
coz sideration). In fact, such reliance is
not essential. It is our expectation that,
under NWPA, & petition for review of
the EIS would need to have been filed
roughly contemporaneously with DOE's
submission of & license application to
NRC, and that judgment might have
been entered within the three years
envisaged for Commission licensing.
Whether or not this proves to be the
case is not controlling, for the standard
for adoption does not rest upon ‘
collateral estoppel principles. Similarly,
we find it beside the point to speculate
regarding the possibi i3! thata
reviewing court might delay its decision
on the adequacy until it sees the NRC
conclusione in the licensing proceeding.
Such deley would not stand in the way
of the Commission's taking fina! action.
Although we thus do not rest our
position upon the availebility of a prior
fudgment of a court, we reiterate our
view, as described in the preamble to
the proposed rule, that such & judgment,

. if entered, would be controlling on the

question of the edequacy of the EIS; and
{f the EIS were found to be adequate, it
would be practicable for the
Commissicn to ;do;:!t ;t. "

We were criticized for esting that
members of the public ln!;gﬁe
precluded from raising fssues anew on
the grounds that they bad been
represented by State cfficiels in prior
fudicial proceedings. This position was
claimed to be inconsistent with NRC
intervention rules which, it is correctly
argued, traditionally consider the
interests of the state in which & facility
is located as being distinguishable from
the interests of particular members of
the public who may be affected by the
issuance of a license, Our first response
is that our case law with respect to
standing for purposes of {ntervention
does not necessarily apply in the

context of collateral estoppel or fssue
preclusion, where the policies of repose
come into play. But, in addition, we
would reach the same result even if
informed members of the public were -
not constrained by the putative prior
judgment against the state; for in that
event their Jaflure to pursue their claims
within the 180 days specified by section
119 of NWPA would operate as a bar.

~ The Commiasion's position that failure
to chalienge DOE's environmental
fmpact utltement‘_grompﬂy in the courts
bars subsequent challenge to that EiS in
NRC proceedings was also criticized.
Commenters suggested, instead, that

_ affected parties may decide for reasons
of litigative strategy or otherwise to
contest questions regarding the
repository in NRC licensing proceedings
rather than by 30!:} to court about the
DOE environmental impact statement,
But such & unilateral decision on their
part cannot operale as a means to
circumvent the clear policy of the
NWPA tequl:i.ns rompt adjudication of
the fssues raise the EIS. When there
bes been a full and fair opportunity to
rajse the challenge, a party's fallure to
avell itself should in our view be
regarded as an abandonment of its right
to do so many years later. See Oregon
Naturol Resources Councilv. U.S.
Forest Service, 834 F.2d 842, 847 (oth Cir.
1987). .

There is force to a commenter's
suggestion that our proposed rules falled
to take account of an EIS baving been
prepared in connection with a
Negotiator-selected site, in which case
the Commission review would be
governed by section 407 of NWPA, as
amended, 42 U.5.C. 10247, instead of
section 114, €2 U.S.C. 10134. One
difference, a3 pointed out by the
comment, is that for a Negotiator-
selected site DOE meakes no formal
recommendation to the President and
the President makes no decision with
2#:9& to ayproval of the site. This

ifference alone would not affect the
approach we take to dis our
NEPA responsibilities, in part because
we would expect early judicial review to
be avallable even in the absence of 2
Presidential decision. In this regard,
NWPA authorizes a civil action to
review any EIS prepared with respect to
“any action™ under the applicable
subpart end, given our perspective on
the intended allocation of functions
between DOE and NRC, “any action™
could include the Secretary of Energy's
submission of an application to the
Commission. We think the intent of
Congress, a3 evidenced by the
considerable parallelism of the language
employed, was generally to establish the
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same sort of role for the Commission departure from planned mitigation application unti! the entire judicial

w'th respect to any site—whether at
Yucca Mountain or at a Negotiator-
selected location. We recognize thatitis
our obligation “1o consider the Tucca
Mountain site as &n alternate to (the
Negotiator-selected site) in the
preparation of” an EIS. This obligation
will be discharged. though, to the extent
of our adoption of the DOE
environmenta) impact statement,
provided that the alternative sites were
addressed therein.

One aspect of the Negotistor-selected
site provisions does have to be taken
into account, however. For a Negotiator-
selected site, a Commission decision to,
adopt the environmental impact
statement must be made “in accordance
with § 1508.3 of Title 40, Code of Federal
Kegulations,"—a limitation that we
found not 1o epply to the EIS submitted
under section 114 of NWPA. Under the
cited section of the CEQ regulations, the
Commission may oaly adopt the DOE
statement if it is “adequate.” While a
judicial decision on the point would be
controlling, we would otherwise need to
meke an independent judgment in
accordance with established practice.
The final regulations reflect this
possibility. In pessing. though, we
observe that we find pothing anomalous
in having this responsibhility in the case
of a Negotiator-selected site but pot in
the case of the Congressionally-
designated site at Yucca Mountain, for
in the latter case there are opportunities
for State disapproval and Congressional
consideration that serve fo provide a
forum outside the Department for the
evaluation of environmenta! concerns.

‘We are not persuaded by the
comment that took exception to our
requirement that needed supplements to
the EIS would, a3 a general rule, bave to
be prepared by DOE—eand that DOE's
failure 1o comply with this requirement
might be grounds for denial of a
construction suthorization. It seems to
us thet such supplemeantation by DOE
would ordinarily be appropriate
waenever, in the light of new
irformation or new consideratigns, its
proposed action may give rise to
significant environments! impacts that
were no! addressed in its original EIS,

We were urged to reconsider our
position with respect to the imposition
of license conditions directed at
mitigation of adverse environmental
impacts. We bad suggested that DOE
coulditself be held accountable for
compliance with the mitigation
measures described in its EIS, so that
there was no need for them to be subject
10 litigation in NRC proceedings. The
besis for our position is that the

messures mey well be ¢ major Pederal
action having significan: environmentat
impacts, which would nzc2ssitate the
preparation of en environmenta! impact
statement for & project that was
otherwise determined to be without
significant impact. But, in any event, we
see no basis for employing our
regulatory suthority in this instance to
police DOE's compliance with its
mitigation plans; it will be subject to .
more and no less oversight from .
interested persons than would be the
case for mauy other developmental
projects carried out, n!te'r‘frepmﬁon of
appropriate environmen :
documentation, by Federal departments
and agencies. To permit the mitigation
meesures to be litigated in NRC
edministrative proceedings-—legitimate
as this may be ir other contexts—would
RAPA. It woulé bring i Brough th

t would e
back door at leat some of the
contentions which, in our view, were to
be settled in other forums.

An ent was made that amended
section 114(f)(6}—which provides that
“tbe Commission™ need not consider
enumerated factors in any EIS prepared
with respect to & repository—indicates
that Congress intended for NRC to issue
fts own EIS. The langusge in question
appears to have beew designed as an
editorial measure, lacking substantive
effect. The legislative history, cited with
the proposed rule, demonstrates that no
important change was being made in
NRC's NEPA responsibilities, which
under the 1882 statute were limited in
the manner we have described. The .
statutory Janguege i3 not surplusage, for
NRC may have an obligation to prepare
s supplementa! EIS where there are new
considerations or new information. -

Department of Energy Comments

The Department of Energy, which is
the prospective applicant affected by the
proposed rules, agreed that NWPA
counsels against wide-ra .
independent examination by NRC of
environmental concerns d the
course of the licensing proceedi
DOE also concurred with NRC's view
that s judicial determination of
adequacy of an EIS precludes further
litigation of that {ssue and that failure to
raise an Issue within the time set out in
NWPA bars later challenge. The other
DOE comments call for some
clarification of the Commission's
intentions, but do not prompt any .
fundamenta! change of the position that
bad previously been outlined.

For example, we can put to rest DOE's
concern that NRC might defer fts
acceptance review of the license

review process on the EIS had run its
course. Under the amendments, bl as
propesed and es adopted. the, .
acceplance review appliesonlytothe
completeness of "the application.” not
“the application or environmental

report” as under existing 10 CFR
2.101{f)(2). e

We believe we can also satisfy DOE's
concern with respect to our mention, at
53 FR 16132, that there may be & need
for “multiple E1S's.” The point be
meade was not that NRC might need to
prepare its own EIS when DOE bad
already done 80, but that the licensing
process may involve more than one
major federal action (for example, the
construction of the repository on the one
band and the emplacement of waste on
the other) that could necessitate the
preparation of a supplemental EIS if not
an entirely new one, {f the impacts of
such actions are not evaluated or
properly encompassed in the initial EIS.

The responsibility for
supplementation was another point of
contention. DOE—along with some of
the other commenters—argued that it
would be inappropriate for it to be
obliged to supplement its completed EIS
in order to satisfy any independent
NEPA responsibiiities of the
Commission. We agree with this
statement. But, as DOE jtself
acknowledges, it might need to
supplement the EIS if it were tomake a
substantial change in the proposed
action or if significant pew
clrcumstances or information were 1o
bec:;n:duglill;bla.m'l}n fs all that is ¢
req y the regulatory Janguage (10
G;;l 60.24[c)). o e

owever, in support of its position,
DOE suggested that NRC adoption
under the NWFA provisions was related
specifically to the EIS “submitted as
part of the Department's
recommendation to the President.” But
the Janguege of Section 114(f) quite
clearly applies to “any environmental
impact statement prepared in
connection with a repository
to be constructed” by DOE under
NWPA. :

DOE is correct in pointing out thata
supplemental EIS would not necessarily
be required in the event of & substantial
cha.zge in the proposed action, where
the change and the impacts thereof had
previousfy been considered io the
original statement.

The principal remaining issue raised
by DOE's comments concerns the
appropriate role of NRC in DOE's NEPA
ectivities. DOE suggests that NRC
should be & “cooperating egency.” a role
that the Council on Environmental
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Quality bas recognized as being environmenta) fmpact statement be contentions with respect thereto. .
approprietc in the licensor-licensee made prior to the hearing process and Consistent *vith the recently-completed
context. We are not persuaded. The outside the adjudicatory arena. As we LSS (Liconsing Support System) .

present situation is unique because—
unlike the customary licensor-licensee
situation—the particular statute guiding
our approach (i.e. NWPA) removes the
belancing of environmental
considerations from our independent
ﬁutgfment. Under these circumstances, ft
strikes us as particularly out of place for
NRC to undertake the kind of critical
. evaluation that & “coopereting agency”
stould perform in the preparation of an
EIS. The Commission, nevertheless, has
furisdiction end expertise thet it can,
and will, bring to DOE's attention as a
commenting sgency lhrough the entire
DOE NEPA process. We shell not
Lesitate, in particular, to raise concerns
that might lubseguemly alsore
adjudication, under the standards of the
Atomic Energy Act, in our licensing
roceedings. Other issues, of course, can
Ee fdentified in our comments as well. In
cther words, NRC es a commenting
agency can and will play an important
constructive role all the while from the
scoping stage through preparation of the
environmental impact statement; but as
the sole responsibility for weighing the
environmental impacts in support of &
recommendation 1o the President s
vested in DOE, DOE properly should be
the egency with formal sponsorship of
the EIS as well.
. We respond, finelly, to DOE's claim
that the requirement for DOE to inform
the Commission of the status of legal
action on the repository is unnecessary,
since this information is & matter of
public record. As & general rule, the
epplicant has the burden of plecing on
the record those factual matters upon
whick NRC decisions mx be
predicated. Although we have not
. placed sole reliance upon principles of
issue preclusion (collatera eltorpel). it
remains our position that a fina
fudgment of a reviewing court with
respect to the adequacy of the DOE final
environmenta) impact statement would
be controlling and would support our
adoption of such FEIS. Accordingly, it is
appropriate for DOE to report on the
status thereof. '

Industry Comments

Comments received from Edison
Electric Institute generally supported the
Commission’s view that its essential
restﬂonsibility under NWPA is to
address radiclogical safety issues under
the Atomic Energy Act, and that the
requirements of NEFA were

substantively modified as they apply to -

the high-level nuclear waste program.
We decline 10 follow EEI's suggestion
that issues related to adoption of DOE's

have noted before, the impact statement
does not simply “escompany” an agency
recommendation for action in the sense.
of having some independent significance
in isolation from the deliberative
process. Rather the impact statement is
an integral part of the Commission’s
decision. It forms as much a vital pe-t of
the NRC's decisional record as anything
else. Public Service Company of
Oklehoma (Black Fox Station, Unite 1
and 2), CL1-80-31, 12 NRC 264, 275
(1880). Even though the range of lssues
to be considered in the hearing may be
limited, the forms! function of the
environmental impact statement as an
element of the licensing decision
remeins. .

However, we find merit in EET's
proposal 1o fix an early schedule for th+
NRC ataff to present {ts position on the
practicebility of adoption and for other
parties to file contentions with respect

to the practicability of adoption.
Accor%}Iy. the final rule requires the
NRC staff to present its position on

adoption et the time that the notice of
hearing is published in the Federal
Register. Any contentions filed by any
sther party to the proceeding must be
fi'ed within thirty days efter the notice
of hearing is published. In the event that
“substantial new considerations or pew
information” subsequently arises,
contentions concerning the
practicability of adopting DOE's EIS that
are filed after the 30-day deadline
established in the rule must be
accompanied by a demonstration of
compliance with the late filing criteria in
10 CFR 2.1014.

.,
Changes from the Proposed Rule

Section §1.67 Environmental
Information Concerning Geologic
Repositories

‘This section is revised to provide for
the submission of environmental impact
statements, pursuant to Title IV of
NWPA, a1 amended, with respect to s
Negotiator-selected site. A further
change reflects DOE's comment that
supplement would not be re d
where a modification to its E had
been previously addressed by its EIS.

Section 52.109 Public Hearings in
Proceedings for Issuance of Matericls
License with Respect to ¢ Geologic
Repository )

In the final rule, paragraph (s)
incorporates a schedule for the staff to
present its position on the precticability
of adoption of the DOE environmental
impact statement, and for the filing of

rulemaking, & period of deys after
notice of bearing fs provided for the -
submission of contentions. A

Paragraph (c) is revised so thatthe -
2ecia! criterion for adoption, as -

iscussed herein, will apply only with
respect to the geologic repository at the
Yucca Mountain sjte. Any EIS fora .
Negotiator-selected site would be
excluded from the epplication of this
paragraph. A conforming change
appears in paragraph (d).

Paragraph (e) is modifiedto .
emphasize that the Commission’s
customary policies will be observed -
except for adoption of an EIS prepared
under Section 114. This 1s achieved by
the insertion of the cross-reference (“in
eccordance with pmgr:gb {c])") in the
introductory clause. As the la.nguage has
been modified, it permits the adoption of
other DOE environmenta! impact
statements with respect to a Negotiator-
selected site in accordance with
generally applicable law, This includes
observance of the procedures cutlined in
40 CFR 1306.3. This is addreased ’
edequately in Appendix A to 10 CFR
Part 51, Subpart A, and requires no
?d}rther elaboration in the text of the

..

Petition for Rulemaking

The Commission’s earlier notice
med ezfmenél upofn te‘ell rem

ons of a petition for rule
submitted by the States of Nevada and
Minnesota, PRM-60-2A, 80 FR 51701,
December 19, 1985. With the exception
of the State of Nevada, pone of the
comments received by the Commission
in response to the notice addressed the
petition as such. The State of Nevada
referred to the petition, re d that
some of the considerations therein have
been mooted, and urged that alternative
languege be considered in the proposed
rule, in place of that which they had
recommended in the petition.

The section of the petition which
provides language perta to the
adoption of DOE's EIS (i.e., Section IV.3
lgy d&nied.h!éowevm:iuegdenﬁﬁ‘:d

e petition i ¢ criteria
rocedures for adoption of DOE's EIS
ave been considered in this proceeding.

Although the language being :
Eromulgated differs from that proposed

y the petitioners, the Commission fs in
full agreement with the petitioners’
argument that adoption of DOE’s EIS
must not compromise the independent
responsibilities of NRC to protect the
public bealth and safety under the
Atomic Energy Act of 185¢. Our
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;ulemnldng approach Is in fact designed  the NRC adopts the following {2) Toallows detem!n;ﬁon ab
to enhance our ability to address these ~ amendments to J0CFR Part51,and . whether the application is complete and
bealth and safety i-sues as effec’ively related conforming amendments to 10 acceptable for docketing. it will be
snd objectively as posaible. CFR Parts 2 and ¢0. _lniga!ly m%i ;l a tegdg;ed document,
Egvironmeptal Impact: Categorical PART 2—RULES OF PRACTICE FOR . - . fnanection in the ¢ avaflable for public

e a3 determined that : rmin

regulation s the type of action described 3. The authority citation for Part 2 is ﬁ‘fg,' o enable this‘dfte ination to be
in catezorical exclusions 10 CFR revised to read a3 follows: € s e e we e cts
“ﬁ(c 1) -ﬁ }2- T:'er:f:re. ne'ither an Aumoﬂa agcﬁ ;’é' 181, 25UL B8, () Regarved) | A
environmente. act statement noran  as amende .C. 2201, 2231): sec. 191, &8
environmenta) u?eumem bas been amended, Pub. L 87815, 78 Stat. 509 4z~ (5) If a tendered document is

prepared for this regulation.
Paperwork Reduction Act Statement

This final rule does not contain s new
or amended information collection -
requirement subject to the Paperwork
Reduction Act of 1950 {44 U.S.C. 3501 et
seg.). Existing requirements were
approved by the Office of Management
and Budget approval numbers 31500021
end 0127,

Regulatory Flexibility Certification

- In accordance with the Regulatory
Flexibility Act of 1880 (3 USC 805(b)),
the Commission certifies that this rule
will not bave a significant economic
impact on & substantial pumber of small
entities. The only entity subject to
regulation under this amended rule is
the U.S. Department of Energy.

List of Subjects
J0CFR Part2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reaciors, Penalty, Sex discrimination,
Source material, Special nuclear
meterial, Waste treatment and disposal.

20 CFR Part 81

Administrative practice and
procedure, Environmenta! impact
statement, Nuclear materials, Nuclear
power plants and reaciors, Reporting
and record keeping reguirements.

10 CFR Part 60

High-leve! waste, Nuclear power
plants and reactors, Nuclear maierials,
Penalty, Reporting and record keeping
requirerments, Waste treatment and
disposal. '
fssuance

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1854, as amended,
the Energy Reorganization Act of 1974,
‘as amended, the National
Environmental Policy Act of 1663, as
amended, the Nuclear Waste Policy Act
of 1982, as amended, and § U.S.C. 553,

US.C 2241): sec. 201, 88 Stat. 1242, as

. amended (42U.5.C. 5841} 8 US.C. 852 -

Section 2.101 also issued under secs. 63, 82,
€3, 81. 103, 104. 105, 88 Stat. 830, 832, §33, 638,
€38, 837, $38, a3 amended (42 US.C. 2073,
2092, 2083, 2111, 2133, 2134, 2133); sec. 114(1).
Pub. L. 07425, 06 Stat 2213, as amended (42
US.C. 10134{f): sec 102, Pub. L 91-100, &3
Stat 853, as amended (42 U.S.C. 4332): sec.
901, 88 Stat. 1248 (42 U.S.C. £871). Sections
2302, £103, 2.104, 2108, 2.721 also issued
ander secs. 102, 103, 104, 108, 183, 189, 68 Stat.
$38, $37, 838, §54. 055, as amended (42 U.S.C.
2132, 2133, 21\, 2135, 2233, 2230). Section
2.105 also Issued under Pub. L. 87415, 96 Stat
2073 (42 U.S.C. 2239). Sections 2.200-2.208 also
issued under secs. 188, 234. 68 Stat. §55, 83
Stat 444, as amended (€2 U.S.C. 2238, 2282);
sec. 206, 63 Stat. 1248 (€2 U.S.C. 5848).
Sections 2.800-2.608 also issued under sec.
102, Pub. L. 91-190, 83 Siat. 853, as smended
{42 U.S.C. ¢332). Sections 2.700a, 2.719 also
issued under 8 U.S.C. §54. Sections L7854,
2.760, 2770, 2.760 als0 issued under § US.C.
§57. Secticn 2.764 and Table 1A of Appendix
C also issued under secs. 135, 141, Pub. L. 97
425, 96 Stat 2232, 2241 (42 U.5.C. 10158,
101€1). Section 2.700 also issued under sec.
103, 88 Stat. 938, a3 amended (42 US.C. 2133)
and § US.C. 552 Sections 2.800 and 2.008 also
issued under § U.S.C. §53. Section 2.800 also
fssued under § U.S.C. 553 and sec. 29, Pub. L
£5-258, 71 Stat 579, a3 amended (€2 US.C.
2039}, Subpart K also issued under sec. 189,
€8 Stat. 055 (42 U.S.C. 2239): gec. 134, Pub. L
97425, 96 Stat 2230 (42 U.5.C. 10154). Subpart
L alsc fssued under sec. 189, 88 Stat. 055 (42
U.S.C 2239). Appendix A alsc Issued under
sec. 8 Pub. L. 93-580, 84 Stat 1473 (12US.C.
2135). Appendix B alsc fssued under sec. 10,
Pub. L).wm. 99 Stat 1842 (42 U.S.C 2021b
et eeq.

2.In § 2.10, paragraphs (£)(1). (2). ().
and (7) are revised and (f} (4) is removed
and reserved 1o read as follows:

§2.103 Flling of application.
e [ ] [ ] L ] L

{f)(1) Each application for a license to
receive and possess high-level c
radicactive waste al a geologic
repository operations area pursuant to

Part 60 of this chapter and any
environmenta] impact statement
required in connection therewith
pursuant to Subpart A of Part 53 of this
chapter shall be processed in
accordance with the provisions of this

paragraph.

accegtable for docketing, the spplicant
will be requested to (i) submit to the
Director of Nuclear Material Safety and
Safeguards such additional copies of the
application and environmenta! impact
statement as the regulations in Part 60
end Subpart A of Part §1 of this chapter
sequlre, (if) serve a copy of such
application and environmental impact
statement on the chief executive of the
mu Acipality in which the geologic
re).osltory operations area {3 to

located, or if the geclogic ref::ito?
operations area {s not to be Jocate
within a municipality, on the chief
executive of the county (or to the Tribal
organization, if it is to be located within
an Indian reservation), and (iil) make

- direct distribution of additional coples
to Federa), State, Indian Tribe, and local
offictals in accordance with the

requirements of this chapter and written
instructions from the Director of Nuclear
Materiel Safety and Safeguards. All
such copies shall be completely
assembled documents, identified by
docket number. Subsequent!

distributed amendments to :
spplication, however, may include
revised peges to previous submittals
and, in such cases, the recipients will be
responsible for inserting the revised
pages. .

* L ] [ L *

(7} Aruendments to the application
and supplements to the environmental
impact statement shall be filed and
distributed and a written statement shall
be furnished to the Director of Nuclear
Material Safety and Safeguards in the
same manner a3 for the initial
application and environmental impact
statement,

L g [ ] ] * L ]

PART E1—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

3. The authority citation for Part 511s
revised to read as follows:

Authority: Sec. 161, 63 Stat 948, as
amended (42 US.C 2201): secs. 201 as
emended, 202, 68 Stat 1242, as amended, 1244
(42 U.5.C. 8841, $842). .
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104, 105. 63 Stet 853-854, as amended (42
V.5.C 4332 4334, 4335); and Pub. L. 85-004,
Title 1L, 2 Stat. 3033-30¢1. Sections §1.20,
£1.30, 61.80. 61.61, £1.00, and §1.87 also issued
under secs. 135, 141, Pub. L 7425, 98 Stat.
222, 2241, and sec. 148, Pub. L. 100-203, 101
Stat. 1330-223 (42 US.C. 10188, 10161, 10108).
Section §1.22 also fssued under sec. 274,73 .
Stat. 688, as amended by 82 Stal 3036-3038
(42 U.S.C 2021} and under Nuclear Waste
Policy Act of 1982, sec. 121, 08 Stat. 2228 (42
U.S.C. 10142) Secs 5143, 5187, and 1100
880 issued wnder Nuclear Waste Policy Act
of 1982, sec. 114{f). 06 Stat. 2216, as amendod
{42 U.S.C 10134(0).

€. In § 5120, existing paragraph (b){13)
1s redesignated as paragraph (b)(14) and
& new paragraph (b)(13] is sdded to read
23 follows:

§$ 8120 Criterla for and identification of

Bcensing and reguistory actions requiring
environmenta! impact statements.

C(b]:‘.. L ] [ ]

{13) Issuance of a construction
suthorization and license pursuant to
Fart 60 of this chapter.

* L L 4 L *

5. Section §1.21 is revised to read ae
ollows:

§ 5121 Criteria for and identification of
Esensing and regutatory actions requiring
environments! assessments.

All licensing and regulatory actions
subject to this subpart require an
environmenta! essessment except those
#dentified in § §1.20(b) as requiring an
environmental impact statement, those
identified in § 51.22{c) a3 categorical
exclusions, and those identified in
§ 51.22{d) as other actions not requiring
environmenta! review. As provided in
§ 51.22(b), the Commission may, in
special circumstances, prepare an
cavironmental assessment on an ection
covered by & cateporical exclusion.

€. Section 51.22 is amended, by

_ gevising the heading and adding a new
paragraph (d). to read as follows:

§5122 Critarton for categorical excluslon;
idsntification of ficensing and regutatory
sctions efigible for categorics! exclusion or
ctherwiss not requliring snvironmnantal
raview.

L ] * L ] * .

(d) In accordance with section 121 of
tbe Nuclear Waste Policy Act of 1982 {42
U.S.C. 10141), the promulgation of
technical requirements and criteria that
the Commission will apply in approving
or disapproving applications under Part
60 of this chapter shall not require an
environmental impact statement, an
environmestal assessment, or any
eavironmental review under

[
7.0n § 51.28 aph (8) is revised
end a new parlfgnpg (2] fs added. w0
read as follows:

§12¢ Requirement to publish notice of

tent and conduct scoping process. .

(s) Whenever the appropriste NRC
staff director determines thatan
environments] impact statement will be
prepared by NRC in connection with a

roposed action, a notice of intent will
lerepued &s provided in § 5127, and

be published in the Fedaral Register

uprov:ide;dlni E.gue.und?n
appropriate scoping process (see
§§ 51.27, 61.28, and 61.29) will be
conducted. |
L ] P L ] . L ]

{c) Upoa recelpt of an spplication and
sccompynying environmental impact
statement under § 60.22 of this chapter
mdnlng 1o geologic repositories for

-Jevel radicactive waste), the

"appropriate NRC staff director will

include in the notice of docketing
required to be published by § 2.101(f)(8)
of this chapter a statement of
Commisaion intention to adopt the .
eovironmenta! impact statement to the
exten! practicable. However, if the
sppropriate NRC staff director
determines, at the time of such
publication or et any time therealter,
that NRC should prepare & supplemental
environmenta) impact statement in
connection with the Commission’s
action on the license application, the
procedures set out i paragraph (a) of
this section shall be followed.

8. Anew § 5167 is added toread as
follows:

£ 6167 Environmenta! Information , |
concaming geciogic repositories.

{a) In Liev of an environmental report,
the Department of Energy. s an
applicant for a License or license
amendment ant to Part 60 of this
chapter, shall submit to the Commission
any fina! envi-onmental impact
statement which the Department
pre in connection with any
geologic repository deve! under
Subtitle A of Title L, or under Title IV, of
the Nuclear Waste Policy Act of 1982, as
amended. (See § 60.22 of this chapter as
10 required time and manner of
submission.) The statement shall
include, among the alternatives under
consideration, denial of a license ar
construction authorization by the
Compmission.

(b) Under applicable provisions of

‘law, the Bepariment of Energy may be

required to supplement its final
environmental impact statement if it
makes 8 substantial change in its

that there are significant pew -
circumstances or information relevant Yo
environmentel concerns and bwl.n&?
the proposed action or its impacts. :
Department shall submit any :
supplement to its fina! environmental . .
impact statement to the Commission. ~
{See § 60.22 of this chapte. as to

d time end mammerof -
(] sion.)

{c) Whenever the Depastment of
Energy submits a final environmental
fmpact stetement, or a fina! supplement
1o an environmental impact statement,
fo the Commission pursuant to this
section, 1 eball also inform the '
Commission of the status of any civil
ection for Judicial review initiated

ursuant 10 section 119 of the Nuclsar
Vaste Polix Act of 1882 This status
report, which the Departmen’ shall
update from time to time to reflect
anges in status, shall:

(1) State whether the environmental
impact statement has been found by the
courts of the United States to be
adequate or inadequate; and

{2) ldentily any issues relsting to the
adequacy of the environmental impact
statemnent that may remain subject 4o
judicial review,

9. A new § §1.109 is added 10 read as
follows:

§ 61.109 Pudlic hearings In proceedings
for lasuance of matertals Econse with

respect 1c 4 geologic repository.

{2)(1) In a proceeding for the {ssuance
of a license to recelve and possess
uourcx:a;peda! n;u:;?u. “byproduct '
material at & geologic t
operatians uga. the Nl;{ego.uﬂor.ym
upon the publication of the notice of
bearing in the Federal Registar, present
fts position on whether it is practicable
to adopt, without further .
gpplementation. tl?:dmgznmmm

pact statement uding any )
supplement thereto) {lre d by the
Secretary of Energy. L lge position of
the stafl is that supplementation of the
environmental Imgact statement by NRC
is re?nlred. it shall file its final
supplemental environmental impact
statement with the Environmental
Protection Agency, furnish that
siatement lo commenting agencies, and
meke it available to the public, before
presenting its position, or as soon
thereafter a3 may be practicable. In
discharging its responsibilities under
this paragraph, the staff ghall be guided
by the principles set forth tn paragraphs
(c) and (d] of this section.

(2} Any otber party to the
who contends that #t is not practicable

4“;‘“—
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to adopt the DOE environmental impact
statement, a3 it may have been
supplemented, shall file a contention to
that effect within thirty days after the
publication of the notice of bearing in
the Federal Rezister. Such contenticn
mus! be accompanied E& one or more
‘affidavits which set forth factual and/or
technical bases for the claim that, under
the principles set forth in paragraphs (¢)
and {d) of this section, it is not
practicable to edopt the DOE
environmenta) impact statement, as it
may bave been supplemented. The
presiding officer shall resolve disputes
concerning adoption of the DOE
environmental impact statement by
using, 1o the extent possible, the criteria
and procedures that are followed in
ruling on motions 1o reopen under -

§ 2.734 of this chapter.

(b) In any such proceeding, the
presiding officer will determine those
matters in controversy among the
parties within the scope of NEPA and
this subpart, specifically including
whether, and o what extent, it is
practiceble to adopt the environmental
impact statement prepared by the
Secretary of Energy in connection with
the fssuence of & construction
authorization and license for such
repository.

(c) The presiding officer will find that
ft is practicable 10 adopt any
environmental impact statement
prepared by the Secretary of Energy in
connection with a geologic repository
proposed to be constructed under Title ]
of the Nuclear Weste Policy Act of 1932,
as amended, unless: .

{1){i) The action proposed to be taken
by the Commission differs from the
action proposed in the license .
a?ph'cation submitted by the Secretary
of Ene

; and
{ii) ‘l"g{ differenice ma{ significantly
afiect the quality of the human
environment; or

(2) Significant and substantial new
information or new considerations
sender such environmental impact
statement inadequate.

{4} To the extent that the presidi
officer determines it to be practicable, in
accordance with paragraph (c) of this
section, to adopt the environmental
impact statement prepared by the
Secretary of Energy, such adoption shall
be deemed to satisfy all responsibilities
of the Commission under NEPA and no _
further consideration under NEPA or
this subpart shall be required.

{e} To the extent that it is not
practicable, in accordance with
paragraph (c) of this section, to adopt
the environmental impact statement
prepared by the Secretary of Energy, the
presiding officer will:

(1) Determine whether the
requirements of section 102{2) (A), {C).
and (E) of NEPA and the regulations in
this subpart have been met:

2) Independently consider the final

balance nmox:g conmcdn? factors -
conteined in the record of the

proceeding with a view to determining
the appropriate action to be taken;

{3} Determine, after weighing the
environmental, economic, technical and .
other benefits egainst environmental
and other costs, whether ths
construction autborization or license
should 3e islsued. gieéx!ed.dor
asppropriately conditioned to protect
environmental values;

{4) Determine, in an uncontested
proceeding, whether the NEPA review
conducted by the NRC staff bas been
adequate; and ot

{S) Determine, in & contested
proceeding, whether in accordance with
the regidations in this subpart, the
construction authorization or license
should be issued as proposed.

() In making the delerminations
described in paragraph (e}, the
environmental impact statement will be
deemed modified 1o the extent that
findings and conclusions differ from
those in the fina] statement prepared by
the Secretary of Energy, as i may have
been supplemented. The initial decision
will be distributed to any persons not
otherwise entitled to receive it who
responded to the request in the notice of
docketing, as described in § 81.26(c). f
the Commission or the Atomic Safety
and Llceming Appea! Board reaches
conclusions different from those of the
presiding officer with respect to such
matters, the final environmenta! impact
statement will be deemed modified to
that extent and the decision'will be
similarly distributed.

) The provisions of this section shall
be followed. in place of those set out in
§ £1.104, in any proceedings for the
issuance of a license to receive and

ssess source, special nuclear, and

yproduct material at a geologic
repository operations area.

10. In § £1.118, the existing textis -
redesignated as paragraph (a) and a
new paragraph (b) is added, to read as
follows: -

§61.118 Flnaf environmental Impact
statement—Notice of availabillty.
[ ] L ] L] * L ]

(b) Upon adoption of & final”
environmenta! impact statement or any
supplement to a final environmental
impact statement prepared by the
Department of Energy with respectto a
geologic repository that is subject to the
Nuclear Waste Policy Act of 1882, the
eppropriate NRC stafl director shall

follow the procedures set outin )
paragreph (e) of this section. ... .

PART 60—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

ﬁ. The lnthoriiy citation for Part 60 is
revised toread as follows: =

Authority: Secs. 51, 83, 62, 63, 85, 81,161, -
182, 183, €8 Stat. §29, €30, §32, €33, 835, 048, .
©33, 854, as amended (62US.C. 2071, 2073, -
2002, 2003, 2095, 2111, 2201, 2232, 2233;, secs.
202, 206, 88 Stal. 1244, 1248 (42 U.S.C. 5842,
$248); secs. 10 and 14, Pub. L 05801, §2 Stat.
2951 (42 U.S.C. 20214 and 5851); sec. 102, Pub.
L 61-190, 83 Stat 853 (42 U.S.C. 4332); secs.
114,121, Pub. L. §7-425, 08 Gtat 2213, 2228, as
amended (€2US.C. 10134, 30141).

For the pur%oul of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273), §§ €0.10.60.71 to
€0.75 are issued under sec. 1810, 68 Stat. 855,
as amended (42 U.5.C. 2201{0)).

§ €0.15 {Amended)

12 In § 60.15, paragraph (c) is
removed and paragraph (d) is
redesignated as paragraph (c).

13.In § €0.21, paragraph {a) ig revised
to read as follows:

§¢60.21 Content of application.

(s) An “:}:p!icaucn shall consist of
general information and a Safety
Anslysis Report. An environmental
fmpact statement shall be prepared in
accordance with the Nuclear Waste
Policy Act of 1882, as amended, and
shall accompany the application. Any
Restricted Data or National Security
Information shall be separated from

" unclassified information.

14. Section 60.22 is revised to read as
oliows: :

'§60.22 Flling and distribution of
application.
(s) An application for & license to
receive and possess source, special
nuclear, or byproduct material ata
geologic repository operations area at e
site which has been characterized, and
any amendments thereto, and an
accompan environmenta! impact
statement and any supplements, shall be

- signed by the Secretary of Energy or the

Secretary's suthorized representative
and shall be filed in triplicate with the
Director.

{b) Each portion of such application
and any amendments, and each
environmental impact statement and -
any supplements, shall be accompanied
by 30 additional copies. Another 120
copies shall be retained by DOE for
distribution in accordance with written
instructions from the Director or the
Director’s designee.
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(c) DOE shall, uporn notification of the
gpomil:;e;; °rfd. a8 uplgomi& Safe né!

cens 8 ate the application,
eliminating all su d migsmaﬁun.
and supplement the en en

d } t vironmental
impact statement if necessary, and serve
the updated application and
environmental tmpact siatement {as it
may bhave been supplemented) as
directed by the Board, At that time DOE
shall also serve one such copy of the
application and environmental impact
statement oo the Atomic Safety and
Licensing Appeal Panel Any subsequent
amendments to the application or
supplements to the environmental
{mpact etatement shall be eerved in the
same manner,

{d) At the time of filing of an
application and any amendments
thereto, one copy shall be made
available in an appropriate bocation
near the proposed geologic regmnrg
operations area (which shall be & public
Crteblshed) fo tospestion by e publi
established) for on e public
and updated es amendments to the
application are made. The
environments) impact statement end
any supplements thereto sball be made
available in the same manner. An
vpdated copy of the application, and the
envirlonmemd l{m ;cl pc;:éeuné:gt and
supplements, s e atany
pugfic bearing held by the Commission
on the application. for use by any party

to the proceeding. .

(2) The DOE aball eerﬁ!g that the
updated copies of the application, and
the environmenta! impact statement as
§. may bave been supplemented, as
referred to In paragrephs {c) and (d) of
this section. contain the current contents
of such documents submitted in
accordance with the requirements of
this part. :

1S. In § 60.24, the section heading and
paregrapbs (a) and (c) are revised ©o
read as follows:

§ 60.24 Updating of applcation and
environmental impact statament.

{a) The epplication shall be as
complete as poasible in the light of
information that is reasonably svailable
at the time of docketing.

[ ] [ L] L ] [ ]

{c) The DOE sball supplement Ity
environmental impact statementina
timely manner so as to take inte account
the environmental impacts of any
substantial coanges in its proposed
actions or any significant new
circumstances or information relevant 4o
environmental concerns and bearing on
the proposed action or its impacts,

. 16.1n § 60.31, the introductary
paragraph fs revised to read as folloves:

§60.391 Construction suthorization,

Ugon review and consideration of an
application and eovironmental impact
statement submitted under this part, the
Commission may authorize constraction
if it determines:

17. 15 § 00.53, the huodncmz' on
of parsgraph (s), and paragrap Ex are
revised to read as follows:

§80.53 Licenss amendment for
permanasnt ciosure.

{a) DOE shall submit an application to
amend the license prior to permanent
closure. The submission ehall consist of
an update of the license application
::gmmed under § § 00.21 and 80.22,

(t) X pecessary, so as to take into
account the environmental impact of
any substantia] changesinthe .
g:rm.nent closure activities proposed to

carried out or any s cant pew
information. i epvironmental
fmpacts of such closure, DOE shall also
supplement its epvironmental impact
mtelx::;nt ngg. :;:i!:bm!é. such p;’t:‘t%me.?t. a
supplemen application for
license amendment.

Dated st Rockville, Maryland this 286% day
of june 106Q.

For the Nuclexr Regulstory Commisdon.
Samuel | Chilk, -
Secreiary of the Commiszion.

[FR Doc. £9-15633 Filed 6-30-85: €:65 em]
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