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Mr. Douglas E. Paul

212 Homevale Road

Reisterstown, MD 21136

Dear Mr. Paul:

This is in response to your letter of March 5, 1992 regarding the disposal
and/or holding of nuclear waste. Enclosed you will find a copy of the U.S.
Nuclear Regulatory Commission's (NRC's) Rules and Regulations, Title 10, Chapter
1, Code of Federal Regulations-Energy, Part 60 entitled, "Disposal of
High-Level Radioactive Wastes In Geologic Repositories™ and a copy of "Disposal
of High-Level Radioactive Waste in Geologic Repositories; Licensing Procedures
- Statements of Consideration."™ Because the NRC's missfon is that of a
regulator responsible-for the licensing of a repository, this is the only
information available from NRC. It contains those safety requirements that
apply to the disposal of high-level waste, and provides a discussion of the
considerations given when the regulations were promulgated.

On the other hand, the U.S. Department of Energy (DOE) is directly responsible
for the deveTopment of a nucTear waste repository. Therefore, I have forwarded
your name and address to DOE which has a vast amount of public information on
this subject and have asked that it forward to you a package of information on
the high-level waste disposal program. In addition, DOE will also be
forwarding information on Monitored Retrievable Storage Facilities.

If you have not received the package from DOE by April 20, 1992, please contact

Anne Garcia of my staff at (301) 504-2438, or by writing her at the following
address: ’ T

Anne Garcia, Licensing Assistant
U.S. Nuclear Regulatory Commission
Mail stop 4-H-3

Washington, D. C. 20555

I hope the information provided herein and that which you receive from DOE helps
you in your project. If we can be of further assistance, please contact
Ms. Garcia.

Sin Ty,
5|
Joseph \J. Holonich, Director
Repository Licensing and Quality
Assurance Project Directorate
Division of High-Level Waste Management

— Office of Nuclear Material Safety
. and Safeguards
Enclosure:
As stated
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* C\/Eo STATES NUCLEAR REGULATORY C._MISSION
RULES and REGULATIONS

TITLE 10, CHAPTER 1. CODE OF FEDERAL REGULATIONS —ENERGY

required. -
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60.10 Completeneas and sccuracy of infor-

6011 Ddiberate misconduct.

Subpart B—Liconses
PREAPPLICATION REVIEW

- 60,18 Site characterization.

60.16 Site characterization plan required.
60.1T Contents of site characterization

plan.
60.18 Review of site charactertsation activi-
tea.

L3cTNsR APPLICATIONS
80.21 Content of application.
$0.22 Filing and distridbution of application.

00.3¢ Updating of application and environ-
mental impact statement.
COXSTRUCTION AUTRORIZATION
9031 Construction suthortsation
60.31 Conditions of construction authorizs-

tion.
9033 Amendment of eonstruction authori-
sation.

Licxnas ISEUARCE AND AMENDMENT

€0.41 SBtandards for lasuance of & loense.
90.42 Conditions of loense.

DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES

IN GEOLOGIC REPOSITORIES

Svbport B--Tochnical Criterie

€0.101 Purpose and pature of findings.
60.102 Concepts.

Prroruawce OsIECTIVES
60.111 Performance of the gealogic reposi-
tory operations ares through permanent

elosure.

60.112 Overall system performance objec-
tive for the geologic repository after per-
manent closure, .

60.113 Performance of particular barriers
after permanent closure.

Laxp Owxzzszir AxD CONTROL

60.121 Mu!mnenu for ownership and
tereats in Jand.

817iwe Carrznia
60.122 @iting eriteria.

RErogIToRY OPERATIONS ARRA

60.130 Bcope 0f design criteria for the geo-
logic respository operations ares.

60.131 General design criteria for the geo-
Jogic repository operations area.

60.132 Additional design eriteria for sur-
face facllities in the geologic repository
operations area. R

60.133 Additional design eriteria for the
underground facllity.

$0.134 Dexign of seals for shafts and bore-

Dxs1ow CRITERIA FOX THT WasTs PACXAGE
$0.135 Criteria for the waste package and
#ts componenta. . .

601

Subpeart F—Porformance Confirmation Program

60.140 QCeneral requirements.
80.141 conﬁm:ﬂon of geotechnical! and

60.142 Dedtnmu.u
60.143 Monitoring and testing waste pack.
ages.

Subpert G-—Quelity Assurence

60,150 Bcope.
60.151 Applicadllity.
60.152 Implementation.

Subpart H—Treining and Cortification of
Porsonnet

Au!hoﬂty' Secs. 51, 53, 62, 63, 65, 81, 161,
182, 183, 68 Stet. 929, 930, 932, 533, 935, $48,
953, 954, as amended (42 U1.5.C. 2071, 2073,
2092, 2093, 2095, 2111, 2201, 2232, 2233); secs.
202, 206, 88 Stat. 1244, 1246 (42 U.S.C, 5842,
5848); secs. 30 and 14, Pub. L. 95-601, 02 Stat.
2951 (42 U.S.C. 20212 and 8851}; sec. 102, Pub.
g L. 81-100, 83 Btat. 853 (42 U.S.C. 4332); secs.
114, 121, Pub. L. 97-425, 96 Stat. 2213(g), 2228
f£ a5 amended (42 US.C. 10134, 10141).
R For the purposes of sec. 223, 88 Stat. §58, as
amended (42 U.S.C. 2273); § 60.11 is issued
under sec. 161b, 68 Stat. 948, as amended (42
US.C. 2201(b)): § 60.11 is issued under sec.
1611, 68 Stat. 949, as amended (42 U.S.C.
2201{1)): and §§ 60.10, 60.71 to 80.75 are issued
under sec. 1610, 68 Stat. 50, as amended (42
US.C. 2201(0)).

August 30, 1991



£ Asusedin this part—

& _ “Acceasible environment” means: (1)
H The atmosphere, (2) the land surface, (3)
e Surface water, (4) ocesns, and (5) the

T portion of the lithosphere that is outside
Llhe controlled ares.

»#Affected Indian Tribe” means an
Indian Tribe (1) within whose -
reservation boundaries a repository for
- bigh-level radioactive waste or spent
fuel is proposed to be located; or (2) -
whose Federally defined possessory or
usage rights to other lands outside of the
seservation's boundaries arising out of
Congressionelly ratified treaties or other
Federal law may be substantially and
adversely affected by the loceting of
such & facility; Provided, That the
Becretary of the Interior finds, upon the
petition of the appropriate governmental
officials of the Tribe, that such effects
aT:bI:oth substantial and adverse to the

1 FR 27158
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activities, other preconstruction
mon!todn&md Investigation necessary
to establish background information
related to the suitability of a site or to
the protection of environmenta! values,
of procurement or manufacture of
components of the geologic repository
operations area.

“Commission™ means the Nuclear
Regulatory Commission or lts duly
authorized representatives.

“Containment” means the
confinement of radioactive waste within
a designated boundary. ;

“Controlled area™ means s surface
location, to be marked by suitable
monuments, extending horizontally no
more than 10 kilometers in any direction
from the outer boundary of the

‘underground facility, and the underlying

subsurface, which area has been
committed to use as & geologic
repository and from which incompatible
activities would be restricted following
permanent closure.

- “Director”™ means the Director of the
Nuclear Regulatory Commission's Office
of Nuclear Material Safety and
Safeguards.

“Disposal™ means the isolation of
radioactive wastes from the accessible
environment.

“Disturbed zone" means that portion
of the controlled area the physical o
chemical properties of which have
changed as a result of underground
facility construction or as & result of
heat generated by the emplaced
radioactive wastes such that the
resultant change of properties may have
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PART 60 o DISPOSAL OF RADIOACTIVE WASTES --.
neral . *Anticipated processes and events” a significant effect on the performance
— means those natural processes and of the geologic repository.
: events that are reasonably likely to “DOE" means the U.S. Department of
§60.1 Purpose and scope. occur during the period the intended Energy or its duly authorized
2> This part prescribes rules governing performance objective must be representatives.
the licensing of the U.S. Department of schieved. To the extent reasonsble in “Engineered barrier system™ means
Energy to receive and possess source the light of the geologic record, it shall the waste packages and the
specia! nuclear, and byproduct material be “'“m:! g:" 'h"l“ m"“d underground facility.
at a geologic repository operations area &?:Suu:imu;ﬁﬁo?;;’m w“_"n‘ “Geologic repository” means a system
sited, constructed, or operated in . which Is intended to be used for, or may
3 accordance with the Nuclear Waste oo by e the pertusbations be used for, the disposal of radicactive
g Policy Act of 1682. This part doés not radicactive wa'ft:, ‘mﬂmpolid wastes in excavated geologic media. A
apply to any activity licensed under - thereon. geologic repository includes: (1) The
£ another part of this chapter. This part “Barrier” means any materisler . ?ze)o t’ff‘ ;mtof e::;tio?.mnd
- 8 also gives notice to all persons who structure that prevents or substantially ¥ that provides isolation of the radioactive
knowingly pmvi%:c any licensee, g:gg ‘:nox:x'nent of water or £ waste.
contractor, or subcontractor, S S uGeol o t "
components, equipment, materials, or “CGandidate area™ means # geologic € meane .ﬁ;ﬁi’m%ﬂl ctive waste
" other goods or services, that relate to & mm%‘;mﬁm& .  facility that is part of a geologic
licensee’s activities subject to this part, ¢ “Commencement of construction” repository, including both surface and
that they may be individually subject to § means clearing of land, surfacs or . subsurface areas, where waste handling
NRC enforcement action for violation of ¢ dubsurface excavation, or other lc:iviﬁei are condn::ted.
§ 60.11. &« substantial action that would adversely : . “Geologic setting” means the geologic,
€ affect the environment of a site, but - * hydrologic, and geochemica! systems of
- does not include changes desirable for the region in which & geologic repository
the temparary use of the land for public operations ares is or may be located.
r § 80.2 Definltions. recreational uses, site characterization

r
g “Groundwater” mesns all water
z which occurs below the land surface.

<.

“High-leve) radioactive waste”™ or
“HLW" means: {1) krradiated reactor
fuel, (2) liquid wastes resulting from the
operation of the first cycle solvent
extraction system, or equivalent, and the
concentrated wastes from subseguent
extraction cycles, or equivalent.ina
facility for reprocessing irradiated
reactor fuel, and (3) solids into which
such liquid wastes have been converted.

“HLW facility” means a facility
subject to the lice: and related
regulatory suthority of the Commission
pursuant to Sections 202(3) and 202(4) of
the Energy Reorganization Act of 1074

A FR 28

~ (88 Stat 1244).?

*“Host rock™ means the geologic
medium in which the waste is empluced.
“Important to safety.” with reference
to struclures, systems, and components

means those engineered structures,
systems, and components essential to
the prevention or mitigation of an
accident that could result in a radiation
dose to the whole body, or any organ, of
0.5 rem or greater at or beyond the
nearest boundary of the unrestricted
area at any time until the completion of
permeanent closure.
*“Isolation” means inhibiting the
transport of radioactive material so that

¢ These are DOE “Laclition woed primarily for the
receip! and storage of high-Jevel rndicactive wastes
resulting from activities under such Act
_ fthe Atomic Act]” and "Ratriavable Surfuce
Btorage Facilities and sthar facilities suthorized for
the sxpress of subsequent Jong-term :
storage of high-level radioactive wastss g

by {DOE}. which are aot wsed lor. or are part of,
resenrch and development activities.”

a2
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amounts and concentrations of this
material en the accessible
environment be kept within

ts.
b w.?tt:!‘mm" means !‘i.ml
ackfilling underground facili
3 und the sealing of shafis &nd borshotes.
& m'?arfomm?e confirmation” uemd
e of tests, experiments, an
s analyses which is conducted to evaluate
the accuracy and adequacy of the
fnformation used 10 determine with
reasonable aasurance that the
. performance objectives for the period
| After permanent closure will be met.
c Document Room” means the -
rwu st 21201 Street NW..
ashington, D.C., at which records of
Commission will ordinarily be made
§: avafiable for public inspection and any
E other place, the location of which has
been published in the Federal Register,
8 &t which public records of the
Commission pertaining to & particular
_ﬁ'd c repository are made avaflable
lic inspection.
= “Radicactive waste” or “waste™
" means HLW and other radioactive
- materials other than HLW that are
received for emplacement in a geologic

e the

pository.

“Restricted area” means any ares
access to which is controlled by the
licensee for ggrpoau of protection of
§ individuals from exposure to radiation
8

and radioactive materials. “Restricted
ares” shall not include any areas used
£ as residential quarters, although a -
"§ separate room or rooms in a residential
building may be set apart as & restricted
are !

a.
“Retrieval” means the act of
iintentionally removing radioactive -
waste from the und und location at
_which the waste had been previcusly
placed for disposal.

S “"Saturated sone” means that part of
i' the earth's crust banesth the regional
« ‘water table in which all volds, Jarge and
& gmall, are ideally flled with water under
£_presure greater than atmoapheric,

“Site” means the location of the

controlied area.
*“Site characterization” means the
rogram of exploration and research,

Eo in the laboratory and in the field,
undertaken to establish the o{eologic
conditions and the ranges of those
parameters of a particular site relevant
to the procedures under this part. Site
characterization includes borings, -
surface excavations, excavation of
exploratory shafts, limited subsurface
Jateral excavations and borings, and in
situ testing st depth needed to
'determine the suitability of the site fora
geologic repository, but does not Include
preliminary borings and geophysical
testing needed to decide whether site
characterization should be undertaken.

. *Upanticipated processes and events”
means those processes and events
affecting the geologic setting that are

48 FR 20194

judged not to be reasonably likely to
occur during the period the intended
performance objective must be
achieved, but which are nevertheless
sufficiently credible to warrant
consideration. Unanticipated processes
and events may be either natural
processes or events or processes and
events initiated by humen activities
other than those activities licensed
under this part. Processes and events
initiated by human activities may only
| be found to be sufficiently credible to
warrant consideration if it is assumed
that: (1) The monuments provided for by
this part are sufficiently anent to
serve thelr intended purpose; (2) the
value to future generations of potential
resources within the gite can be
sssessed adequately under the
§. applicable provisions of this part; (3} an
¥ understanding of the nature of
® radiosactivity, and an appreciation of its
+ hazards, have been retained in some
¥ functioning institutions; (4) institutions
are able to assess risk and to take
remedial action at s leve! of social
orgenization and technological =~ .
competence equivalent to, or superior to,
that which was applied in initiating the
processes or events concerned; and ($)
relevant recards are preserved, and
remain accessible, for several hundred
years after permanent closure.
*“Underground facllity” means the
.underground structure, including
openings and backfill materials, but
excluding shafts, boreholes, and their

seals.
“Unrestricled area™ means any arca,

sccess to which is not controlled by the
Yicensee for purposes of protection of
individuals gom exposure to radistion
and radicactive materials, nd eny ares
|_used for residential quarters.

= * “Unsatursted gone” means the zone
between the Jund surface and the
+ regional water table. Generally, fuid
pressure in this zone is less than
atmospheric pressure, and some of the
& voids may contain xir or other gases at
© stmospheric pressure. Beneath flooded
sreas or in perched water bodies the
fluld pressure locally may be greater
than atmospheric.

“Waste form™means the radioactive
waste materials and any eacapsulating
or stabilizing matrix.

§ “Waste package™ means the waste

€ form and any containers, shiclding,

£ packing and other absorbent materials

o immediately surrounding an individual
waste coztainer.

*Waeter table” means that surfsceina
groundwater body &t which the water
pressure §s stmospheric.

:".g'oo.: Licenss required.

(s) DOE ghall not receive or possess
source. special nuclear, or byproduct
material a1 8 geologic repository
operations area except as authorized by

44 FR 139
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a license issued by the Commission
pursusnt to this part.

(b) DOE shall not commence
construction of a geologic repository
operations area unless it has filed an
application with the Commission and

% has obtained construction authorization

as provided in this part. Failure to

grounds for denial of a license.

Lenmp! with this requirement shall be

¢
E
g

33 FR 19240

A8 FR 13971

§80.4 Communicstions and records.

(a) Except where otherwise specified,
all communications reports
concerning the ations in this part
and applications filed under them
should be addressed to the Director of
Nuclear Materia! Safety and Safeguards,
U.8. Nuclear Regulatory Commission.
Washington, DC 20555. Communications

rts, and applications may be
delivered in person at the Commission's
offices at 2120L Street NW.,
Washington DC, or 11555 Rockville Pike,
Rockville, Maryland.

" §T (b) Each record required by this part

must be legible throughout the retention
period specified by each Commission
regulation. The record may be the
original or & reproduced copy or &
microform provided that the copy or
microform is authenticated by
sutherized personne) and that the
microform is capable of producing &
clear copy throughout the required
retention i. The record may alsc be
stored in electronic medie with the
capability for producing legible.
accurate, and complete records during -
the required retention period. Records
such as letters, drawings. specifications.
must include ali pertinent information
such as stamps. initials. and signatures.
The licensee shall maintsir adequate
safeguards against tampering with and

| _loss of records.

§60.5  Interpretations.

Except a3 specifically authorized by
the Commission. in writing. no
interpretation of the meaning of the
regulations in this part by any officer or
employee of the Commission other than
& written interpretation by the Genera!
Counsel will be considered binding upon
the Commission. '

§608 Exemptions.

The Commission may, upon
application by DOE, any interested
person, or upon its own initiative, grant
such exemptions from the requirements
of the regulations in this part as it
determines are authorized by law, will
not endanger life or property or the
common defense and security, and are
otherwise in the public interes:.

§80.7 License not required for cartain
preliminary activities.

The requirement for a Jicense set forth
in § 60.3(a) of this part is not applicable
to the extent that DOFE 1éceives and
possesses suutce. speciat nuclear, and

August 30, 1991 (reset)



sepository:

& _{a)Far purposes of site

& characterization: or

= . {b) For use, during site

£ characterization or construction, ss
components of radiographic, radiation
monitoring, or similar equipment or
instrumentation. :

§00.8 Reporting, recordiceeping, and

l byproduct mater:al st a gevlogic

required for theae information collection
requirements.

§60.9 Employse protection.

(s) Discrimination by & Commission
Kcensee, an applicant for & Commission
lcense, or a contractor or subcontractor
ofs commhlloln l_icu;uc or cpplic‘;nt

ainst an employee for eng
gm!n protected activities x:.?’uuu&
Discriminatien tacludes discharge and
other actions that relate to )
compensation, terms, conditions. and
privileges of emp t. The protected
sctivities are established in section 210
of the Energy Reorganization Act of
1074, as amended, and In general are
related to the administration or
enforcement of & requirement imposed
under the Atomic Energy Act or the
] Energy Reorganization Act.

é (1) The protected activities include but
« 8¢ Rot limited to—
. ) the Commission
& Information about possible violations of
requirements imposed under either of
the above statutes;

) Requesting the Commssion w
nstitute action against his or her

loyer for the administrstion or
mmmem of these requirements; or

(iti) Testifying in any Commission

proceeding.

(2) These activities are protecied even
if no formal proceeding is actually
initiated as a result of the employee
assistance or participation.

(3) This section has no applicaton to
e iag by hls Serict, who. actng

ite section who, a

&mthom‘ direction from his or her
employer {or the employer’s agent),
deliberately causes a violation of any
requirement of the Energy

or the Atomic Energy Act of 1954, as
amended.

Any employee who believes that

he% lheylmieog: disch or

othenvi'u diu:rlmim;legx against by any
on for engaging ]

mﬁues specified in pangr:!b (a)1) of

this section may seek & remedy for the

discharge or discriminstion through an

August 30, 1991

Reorganization Act of 1074, as amendedl,

Department of Labor. The
administretive must be

I administrative proceeding in the
tnitisted within 30 dar afier an alleged

g violation occurs by filing a complaint
alleging the violation with the . .

£ Department of Labor, Employment

& Standards Adminfstration, Wage and
Hour Division. The Department of Labor

Lnuy order reinstatement, back pay, and

compensatory damages.

-
{c) A violation of paragraph (a) or
g paragraph (f) of this section by a
= Commission licenses, an applicant fora
E Commission license, or & contractor or
8 subcontractor of a Commission licensee
L_or epplicant may be grounds for—
{1) Dental, revocation, or suspension
of the license. - }

(2) Imposition of a civil penalty on the
Kcensee or applicant. :

{3) Other enforcement action.

(d} Actions taken by an employer, or
others, which adversely affectan
employee may be predicated npon
nondiscriminatory . The
prohibition lpﬁi;s when the adverse
action occurs use the employee has
engaged in protected activities. An
employse's engagement in protected
activities does not automatically render
him or ber immune from discharge or
discipline for legitimate reasons or from
adverse action dicteted by
ponprohibited considerations.

(:J Each licensee and each applicant
Enplayesss oc 1o prataass. stng

yees,” on fts

must be at Jocations sufficient to permit
employees protecied by this section to-
observe & copy on the way o or from
their placs of work. Premises must be
posted not later than 30 days after an
_application is docketsd and remaia
g:ated while the application is ing -

fore the Commission, during the term
of the license, and for 30 days following
Jicense termination.

r (f) No agreement affecting the

. compensation, terms, conditions and
privileges of employment, including an
sgreement to settle & complaint filed by
an employee with the Department of
Labor pursuant to section 210 of the

& Encrgy Reorganizstion Act of 1976, may

E contain any provision which would

B

47 FRt 30428

prohibit, restrict, or otherwise

discourage, an employee from

| participating in protected activity as

defined In paragraph (s)(1) of this
section, Including, but not limited to,
providing information to the NRC on
potential violations or other matters
within NRC's regulalory responsibilities.

" PART 60 ¢ DISPOSAL OF RADIOACTIVE WASTES .....
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§60.16 Completeness and accuracy of in-
formation.

(a) Information provided to the

on by an applicant for a I-
cense or by a licensee or information
required by statute or by the Commis-
sion’s regulations, orders, or license
conditions to be maintained by the ap-
plicant or the licensee ghall be com-
plete and accurate in all material re-

.within two working days of-identifying

the information. This requirement is
not applicadle to nformation which s
already required to be provided to the
Commission by other reporting or up-

Ldtﬂnt requirements.

s

§ €0.11 Deliberate misconduct.

2> (e) Any licensee or any employee of a

licensee; and any contractor (including &
supplier or consultant), subcontractor, or
any employee of a contractor or
subcontractor, of any licensee, who
knowingly provides to any licensee,
contractor, or subcontractor,
components, equipment, materials, or
other goods or services, thatrelate to &
licensee’s activities subject to this part;
may not:

(1) Engage in deliberate misconduct
that causes or, but for detection, would
have caused, & licensee to be in
violation of any rule, regulation, or
order, or any term, condition, or
limitation of any license, issued by the
Commission, or

{2) Deliberately submit to the NRC, a
licensee, or a licensee’s contractor or
subcontractor, information that the

ergon submitting the information

ows to be incomplete or inaccurate in
some respect material to the NRC.

(b) A person who violates paragraph
(8)(1) or (a)(2) of this section may be
subject to enforcement action in
accordance with the procedures in 10
CFR part 2, subpartB.

60.11(b)



60.11(c)

{c) For purposes of paragraph (a)(1) of
this section, deliberate misconduct by a
person means an intentional act or
amission that the person knows:

{1) Would cause & licensee to be in

order, or any term, condition, or

g violation of any rule, regulation, or
£

FR 27190—.—'-'-—'

limitation, of any license issued by the
Commission, or

{2) Constitutes & violation of a .
requirement, procedure, instruction,
contract, purchase order or policy of a
licensee, contractor, or subcontractor.

Subpart B—Licenses
JPreapplication Review

- §60.15 Gite characterization.

(a) Prior to submittal of an application
for a license to be issued under this part
DOE shall conduct a program of site
characterization with respect (o the site
t2 be described in such application.

(b) Unless the Commission determines

% with respect to the site described in the

FRZ

application that it is not necessary. site-
aracterization shall include & program

of in situ exploration and testing at the .

depths that wastes would be emplaced.

_(c) The progrem of site
characterization shall be conducted in
accordance with the following:

(1) Investigations to obtain the
required information shall be conducted
in such a manner as to limit adverse
efiects on the long-term performance of
the geologic repository to the extent
practical,

(2) The number of exploratory
boreholes and shafis shall be limited to
the extent practical consistent with -
§ obtaining the information needed for
C site characterization. -

{3} To the extent practical, ’
exploratory borcholes and shafts in the
giologic repository operations area ghall

located where shafts are planned for
underground facility construction and
operation or where large unexcavated

pillars are planned. .

(4) Subsurface exploratory drilling,
excavation, and in situ testing before
and during construction shall be

- planned and coordinated with geologic
repository operations area desiga and

construction. .

sl

otn.
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["§ 60.16 Site characterization pian
raquired

Before proceeding to sink shafts at
any area which has been epproved by
‘the President for site characterization,
DOE shall submit to the Director, for
review and comment, a site
characterization plan for such area.
DOE shall defer the sinking of such
_shafts until such time &s there has been
&n opportunity for Commission
comments thereon to have been
solicited and considered by DOE.

§ 6047 contem:o!ﬂudunctgrlum .

The site characierization plan hall
contain—

(e) A general plan for site
characterization activities to be
conducted atthearea tobe -
characterized, which general plan shall
include:

- (1) A description of such area,
including information on quality
assurance programs that have been
spplied 1o the collection, recording, and
retention of information used in
preparing such description. '

(2) A description of such site

" characterization activities, including the
following—

S1 FR 27158

(i) The extent of planned excavations;

(if) Plans for any onsite testing with -
radioactive material, including
radioactive tracers, or nonradicactive
material;

(iii) Plans for any investigation

of such area to isolate high-level
radioactive waste;

. (iv) Plans to control eny adverse
impacts from such site characterization
activities that ere important to safety or
tha(; are important to waste jsolation;
an <
. {v) Plans to apply quality assurance to
dala collection, recording, and retention.

(3) Plans for the decontamination and
decommissioning of such area, and for
the mitigation of any significant adverse
environmental impacts caused by site -
characterization activities, if such area
is determined unsuitable for application
for & construction authorization for a
geologic repository operations area;

(4) Criteria, developed pursuant to
section 112{a) of the Nuclear Waste
Policy Act of 1982, to be nsed to.
determine the suitability of such ares for
the location of & geologic repository; and

(5) Any other information which the
Commission, by rule or order, requires.

{b) A description of the possible
waste form or waste package for the
high-level radioactive waste to be .
emplaced in such geologic repository, &
description {to the extent practicable) of
the relationship between such waste
form or waste package and the host rock
at euch area, and e description of the

activities being conducted by DOE with
60-5

activities that may afiect the capability
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respect to such possible waste form or
waste packege or their relationship; and

{c) A conceptua) design for the
geologic repository operations erea that
takes into accountlikely site-specific
requirements.

§60.18 Review ofslie characterization
sctivities.*

a) The Director shall cause to be
published in the Federal Register &
notice that a site characterization plan
has been secelved from DOE and that a
staff review of such plan has b The
notice shall dentify the area to
characterized and the NRC staff
members to be consulted for further
information. ‘

(b) The Director shall meke w of
the site characterization plan av: le
at the Public Document Room. The
Director shall alsc transmit copies of the
published notice of receipt to
Governor and legislature of the State in

1 which the ares 10 be characterized is

located and to the governing body of
any affected Indian Tribe. The Director
shall provide an opportunity, with
respect to any area to be characterized,
for the State in which such area is
located and for afiected Indian Tribes to
present their views on the site

€ characterization plan and their

~ suggestions with respect to comments

& thereon which may be made by NRC. In
« addition, the Director ghall e NRC

‘@ staff available to consult with States

and affected Indian Tribes as provided
in Subpart C of this part.

{c) The Director ghall review the site
characterization plan and prepare a site
characterization analysis with respectto
such plan. In the prepasation of such site
characterization analysis, the Director
may invite and consider the views of
interested persons on DOE's site
characterization plan and may review
and consider comments made in
g:gnection with public hearings held by

E' .

(d) The Director shall provide to DOE
the site characterization acalysis.
together with such additional comments
_as may be warranted. These comments
shall include either a statement that the
Directcr bas no objection to the DOE's
site characterizatian progrem, tf such a
statement Is eppropriate, or specific
objectioms with respect to DGE's
program for characterization of the area
concerned. In wddition, the Director may
make specific recommendations

8 In sddition to the review of site characterization
activities specified in this section, the Commission
contemplates an ongoing review of other
{information on site investigation and site
characterization, d2 order to sllow early
identification of potentia! licensing issues for timely
resolction. This activity will Include, for example, a
teview of the environmenta) assessments prepared
by DOE st the time of site nomination, and review
c{hnm n!;ud toJong lead ﬂmixp{?gzmy shaft
planning and procurement sctions by ptior to
fssuance of site charucterization plans.

August 30, 1991
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60.18(c)

periinent to DOE's site churacterization

program.
(e) 1§ DOE's planned site

characterization activities include onsite

testing with radivactive material,

including radioactive Yravers, the

Director's comments shall include &

the Commission cuncurs that the
proposed use of such radicactive
material s necessary to provide data for
the preparstion of the environmental
reports required by Yaw und foran
aprlicetion to be submitted under

§ 60.22 of this pant.

determination regarding whether ornot .

mauking retommendations or stuting
ohjections to DOE's site
characterization program. The Director
tholl invite public comment on any
comments which the Director makes te
DOE vpon review of the DOE
semiannual reports or on any other
comments which the Director mekes to
DOL on site charscienization.

(i) The Director shall transmit copies
of the sil: characterization analysis and
all comments to DOE made by the
Direcior under this section to the
Governor and Jegislature of the State in
which the arca to be churacterized is
located and to the governing body of

(1) The Director shall publish in the }
Federal Kegister n notice of availability & eny aficcted Indian Tribe. When
of the site c.l:ancterizaﬁon sneylsis and 5 transmitting the site characterization
| & request for public comment. A a analysis under this paragraph, the
reasonable period, not less than 90 days, & Director shall invite the addressees to

shall be allowed for comment. Copies of '} review and comment thereon.
the site characterization analysis and of
the comments received shall be made

available at the Public Document Room.

() During the conduct of site
characterization activities, DOE shall
report not less than once every six
months to the Commission on the nature
and extent of such activities and the
information that has been developed,
Jandon the progress of waste form and
& waste package rescarch and
&~ development. The semiannual reports
£ shall include the results of site
 characterization studies, the

identification of new issues. plans for
sdditional studies to resolve new issues,
elimination of planned studies no Jonger
necessary. identification of decision
points reacked and modifications to
schedules where appropriate. DOE shal!
also report its progress in developing the
design of & geologic repository
opcrations srea appropriste for the area
being characlerized, noting when key
design parameters or features which
depend upon the results of site
characterization will be established.
Otker topics related to site
characterizetion shell slso be covered if
requested by the Director

(b) During the conduct of site
characterization activities, NRC stafl
shall be permitted to visit and inspect
the locations at which such activities
are carried out and to obscrve
excavations, berings, and in situ tezts s
they are done.

(i) The Director may comment at any
time in writing 10 DOE. expressing
current views on any aspect of site
characterization. In perticular, such
comments shall be made whenever the
Director, upon review of comments
invited on the site characterization
analysis cr upon review of DOE's
'} semisnnual reperts, determines that
| there are subsiantial new grounds for

November 30, 1988

(k) All cerrespondence between DOE
and the NRC under this section.
including the reports described in
paragraph (g). shall be placed in the
Public Document Room.

(1) The activities described in
paregraphs (8) through (k) of this section
censtitute informal conference between
a prospeclive applicant and the staff, as
described in § 2.101(#){1) of this chapter,
snd are not part of a proceeding under
the Atomic Energy Act of 1854, 83
smended. Accordingly. neither the
issuance of & site characterization
analyvsis nor any other comments of the
Director made under this section
constitutcs 8 commitment to issue any
authorization or license or in any way
affect the authority of the Commission.
the Atomic Safety and Licensing Appeal
Board, Atomic Safety end Licensing
Boards, other presiding officers. or the
Director, in any such proceeding.
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the Jocation of the geologic repository ambient stress conditions; .
operations area, the general character of az'l‘he hydrogeologic properties and
the proposed activities, and the basis for conditions;
the exercise of licensing authority by the (E) The geochemical properties; and
Commission. ' {F) The anticipated response of the

(2) Proposed schedules for geomechnn!u!.iydrogeologic. and

construction, receipt of waste, and geochemical systems to the maximum
_emplacement of wastes at the proposed design the loading. given the
geologic repository operations area. pattern of fractures and other

(3) A certification that DOE will discontinuities and the heat transfer
provide at the geologic repository properties of the rock mass and
operaticns ares such safeguards as it groundwater,

;:?%;:) at eomparab'l; surface facilities (if} The assessment shall contain—
to promote the common A) An analysis of the A :
defense and security. 3e$ap!1yllu. hydmwlogy%w.
R OLS descrlrhon of the physical climatology, and metearology of the site,’
g security plan for protection against B Anﬁ;lu 1o determine the degree
g radiological sabotage. Since to which each of the favorable and
= radiation hazards associated with high- potentially adverse conditions, if
£ level wastes make them inherently present, has been characterized, and the
unattractive as's target for theft or extent to which it contributes to or
diversion, no detailed information need detracts from isolation. For the
- be submitted on protection against theft of determining the presence of
or diversion. potentially adverse conditions,

(5) A description of site fnvestigations shall extend from the .
characterization work actually surface to a depth sufficient to
conducted by DOE at all sites o determine critical pathways for
considered in the application and. as radionuclide migration from the
appropriate. explanations of why such underground facility to the accessible
work differed from the description of the environment. Potentially adverse
site characterization program described conditions shall be investigated outside
in the Site Characterization Report for of the controlled area if they affect

_eacheite. uc(alé)tion wivt‘llxln :{ha cofng etx!.r ares.
" (c) The Safety Analysis Report shall An evaluation o performance
lm(:h)xde: id por of the pﬁm&ed geologic repository for
. +11) A description and assessment of the period after permanent closure,
the site at which the proposed geologic assuming anticipated processes and
repository operations area is to be events, giving the rates and quantities of .
located with appropriate attention to releases of radionuclides to the * '
those features of the site that might accessible environment as & function of
affect geologlic repository operations time; and a similar evaluation which
ares de!igﬂ ‘nd perfoﬂnance. m‘ .’.m“ tho occurrence of mudp.ud
description of the site shall identify the processes and events. ..
‘location of the geologic repository (D) The effectiveness of engineered
operations area with respect to the ¥ end natural barriers, Including barriets
boundary of the accessible environment. & that may not be themselves & part of the
(i) The description of the site shall - & goologic repository operations area,
- also include the IO“OW‘!'IS information E against the release of radioactive
§ regarding subsurface conditions. This @ material to the environment. The
c description shall, in all cases, include analysis shall also include a
& such information with respect to the comparative evaluation of alternatives
€ controlled area. In eddition, where to the major design features that are
License to subsurface conditions outside the important to waste isolation, with
Apyplications ‘controlled area may affect lsolation particular attention to the alternatives
§60.21 Content of appiication. within the controlled ares, the that would provide longer radionuclide
3> () An application shall consist of _ description shall include such containment and isolation.
genera! information and a Safety information with respect to subsurface (E) An analysis of the performance of
Analysis Report. An environmental conditions outside the controlled area to | the major design structures, systems,
ﬁnpact statement shall be prepmd in the extent such lnfomaﬁon is l'elevnnt and wmponenu , both surface
accordance with the Nuclear Waste and material. The detailed information subsurface, to identify those that are
Policy Act of 1882, es amended, and referred to in this paragraph sball l‘laponlm to safety. For the purposes of
shall accompany the application. Any include— s analysls, it shall be assumed that
Restricted Data or National Security * (A) The crientation, distribution, operations at the geologic repository
Information shall be separated from aperture in-filling and origin of fractures, operations area will be carried out at
unclassified information. discontinuities, and heterogeneities; the maximum capacity and rate of
- . A ofmt)hme Pt:.:::l“ l&d chancct!elriltiu receipt of radioactive waste stated in
K, other ial pathways such as the application.
e (bgd? general information shall uolutlonnn atures, Eﬂ‘ &i;u. or other mpll:n u:glanﬁoa of m;::upr::f used
- potentially permeable features; - to support the models use orm
3 mﬂ&%’g‘:&'ﬂgﬁﬁ"pﬁﬁ“ d;:lb;m - {C) The geomechanical properties and the assessments required in p he
© tory conditions, including pore pressure and (A) through (D). Analyses and mode!
60-7 July 31, 1989 .
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¢ that will be used to predict future
conditions and changes in the geologic
setting shall be supported by using an
appropriate combination of such
methods as field tests, In situ tests,
.laboratory tests which are
representative of field conditions,
monitoring data, and natural analog

studies. . \
(2) A description and discussion of the
design, both surface and subsurface, of
the geologic repository operations area
including: {i) the principal design criteria
and their relationship to any general
performance objectives promulgated by
the Commission, (ii) the design bases
and the relation of the design bases to
the principa) design criteria, (3ii)
information relative to materials of
construction (including geologic media,
s:;erﬂ arrangement, and approximate
imensions), and (iv) codes and
standards that DOE proposes to apply to
the design and construction of the
|_ geologic reposltory operations area.

™ (3) A description and enalysis of the
design and performance requirements
for structures, systems, and components
of the geologic repository which are
important to safety. This analysis shall
consider—{i) The margins of safety
under normal conditions and under
conditions that may result from
anticipated operational occurrences,
including those of natural origin; and (ii)
the edequacy of structures, systems, and
components provided for the prevention
of accidents and mitigation of the
consequences of accidents, including
those caused by natural phenomena.

{¢) A description of the quality
assurance program to be applied to the
structures, systems, and components

_important to safety and to the
engineered and natural barriers

. important to waste isolation.

" (5) A description of the kind, amount.

and specifications of the radioactive

material proposed to be received and

possessed at the geologic repository

operations area. -

(6) An identification and justification
for the selection of those variables,
conditions, or other items which are
determined to be probable subjects of
license specifications. Special attention
shall be given to those items that may
significantly influence the final design.

. (7) A description of the program for
control and monitoring of radioactive
effluents and occupational radiation
exposures to maintain such effluents
and exposures in accordance with the
requirements of Part 20 of this chapter.

(8) A description of the controls that
the applicant will apply to restrict
access and to regulate land use at the
site and adjacent areas, including a
conceJ:tua! design of monuments which
would be used to identify the controlled
{ &res after permanent closure.

28194
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{8} Plans for coping with radiclogical

~ emergencies at any time prior to
€ permanent closure and decontamination
i;or dismantlement of gurface facilities.

™~ -
& {10) A description of the nuclear

48 F

material control and accounting
nrogram.

g
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rof the natural resources of the geologic

‘estimates provided of both gross and net

"~ important to waste isolation, DOE shall

.questions, including a schedule

‘operations area includi

+ {11) A description of design -
considerations that are intended to
facilitate permanent closure and
decontamination or dismantlement o
surface facilities.

(12) A description of plans for
retrieval and alternate storage of the
radioactive wastes should the geologic
repository prove 1o be unsuitable for
disposal of radioactive wastes.

(13) An identification and evaluation

setting, including estimates as to
undiscovered deposits, the exploitation
of which could affect the ability of the
geologic repository to isolate radioactive
wastes. Undiscovered deposits of
resources characteristic of the area shall
be estimated by reasonable inference
based on'geological and geophysical
evidence. This evaluation of resources,
including undiscoverd deposits, shall be
conducted for the site and for areas of
similar size that are representative of
and are within the geologic setting. For
natural resources with current markets
the resources shall be assessed, with

value. The estimate of net value shall

take into account current development,
extraction and marketing costs. For

natura! resources without current

markets, but which would be

marketable given credible &;o}ecled
changes in economic or technological
factors, the resources shall be described
by physical factors such as tonnage or
other amount, grade, and quality. .
" {14) An identification of those
structures, systems, and components of
the geologlc repository, both surface and
subsurface, which require research and 3
development to confirm the adequacy of
design. For structures, systems, and
components important to safety and for
the engineered and natural barriers

provide a detailed description of the
programs designed to resolve safety

indicating when these questions would
be resolved.

(15) The following information
cancerning activities at the geologic
repository operations area:

(i} The organizational structure of
DOE as it pertains to construction and

& description

48 FR 28194

—/
60.22(d)

administrative directives, contract
provisions, or otherwise.

{ii) Identification of key positions
which are assigned responsibility for
safety at and operation of the geologic
repository operations area.

(iii) Personne! qualifications and
training requirements.

(iv) Pians for startup activities and
startup testing.

(v) Plans for conduct of normal
activities, including maintenance,
surveillance, and periodic testing of
structures, systems, and components of
the geologic repository operation area.

(iv) Plans for permanent closure and
plans for the decontamination or
dismantlement of surface facilities.

{vii) Plans for any uses of the geologic
repository operations erea for purposes
other than disposal of radioactive
wastes, with an analysis of the effecta, if
any, that such uses may have vpon the
operation of the structures, systems, and
components important to safety and the
engineered and natura! barriers
important to waste isolation.

S 022 | Filing and distrbution ot
n.

applica

(e) Ar epplicetion for a license to
receive and possess source, special
nuclear, or byproduct material at &
geologic repository operations area at a
site which has been characterized, and
eny amendments thereto, andan
accompanying environmental impact
statement and any supplements, shall be
signed by the Secretary of Energy or the
Secretary’s authorized representative

-and shall be filed in triplicate with the
Director.

(b) Each portion of such application
and any amendments, and each
environmental impact statement and
any supplements, shall be accompanied
by 30 additiona! copies. Another 120
copies shall be retained by DOE for

2 distribution in accordance with written

N {nstructions from the Director or the
£ Director's designee.

$ () DOE shall, upon notification of the
appointment of an Atomic Safety and
Licensing Board, update the application,
eliminating all superseded information,
and supplement the environmental
impact statement if necessary, and serve
the updated t;iuzslk:ation and

environmenta! impact statement (as it
may have been supplemented) as
directed by the Board. At that time DOE
shall also serve ane such copy of the
application and environmental impact
statement on the Atomic Safety and
Licensing Appeal Panel. Any subsequent
amendments to the application or
supplements to the environmental
impact statement shall be served in the
same manner.

operation of the geolc:ﬂlcﬁ‘reposltory

of any delegations of authority and
assignments of resromlbi!it!el. whether
in the form of regulations,

60-8

(d) At the time ©of filing of an
application and nn{ amendments
thereto, one copy shall be made
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: .avaﬂ:ﬁ:le inen agpro;;ﬂate locgti‘on
near the proposed geclogic reposito
operations area [wilchoﬁall be & public
- document room, if one has been
established) for inspection by the public
and updated as amendments to the
application are made. The :
environmental impact statement and
any supplements thereto shall be made
available in the same manner, An
updated copy of the epplication, and the
environmental impact statement and
lements, shall be produced at any
p.:g ¢ hearing held by the Commission
on the application, for use by any party
to the proceeding. .
(e) The DOE shall that the
updated copies of the application, and
the environmental impact statement as
it may have been supplemented, &s
referred to in paragraphs (c) and {d) of
this section, contain the current contents
of such documents submitted in
accordance with the requirements of
this part.

84 FR 27064

16023 ENmination of repetition. |

In its application. environmenta!
report, or Site Characterization Report,
the DOE may incorporate by reference
informstion contained in previous
applications. statements. or reports filed
with the Commission: PROVIDED. that
such references are clear and specific
and tha! copies of the information so
incorporated are available in the public
document room located near the site of
the proposed geologic repository.

§80.2¢ Updating of application snd
onvironmenta! report.

194

'_Cl "R 28

P>{e) The application shall be as
complete as possible in the light of
information that is reasonably available
at the time of docketing.

B,

(b) The DOE shall update its
spplication in a timely manner so as to
permit the Commission to review, prior
‘0 issuance of & license:

(1] Additiona! dg;o!osic. geophysicsl.
geochemicsl, hydrologic. meteorologic

3 snd other data obteined during

§ construction.

(2) Conformance of construction of

£ siructures. systems. and components

€ with the design.

{3) Results of research programs
carried out to confirm the adequacy of
designs. .

(4) Other informetion bearing on the
Commission's issuance of & license that
was not available ot the time s
construction authorization was issued.’

{c) The DOE shall supplement its
environmental impact statementin a
timely manner so as to take into account
the environmental impacts of any
substantial changes in its proposed
actions or any significant new"
circumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts.

£

:

E
t
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Construction Authorization

‘Fno.u Construction authorization.

Upon review and consideration of an
appﬁcaﬁon and environmenta! impact
statement submitted under this part, the

sion may authorize construction
if it determines:

(e) Safety. That there is reasonable
assurance that the types and amounts of
radicactive materials described in the
spplication can be received, possessed,
and disposed of in a geologic repository
‘operations area of the design &m sed
without unreasonable risk to the health
ond safety of the public. In arriving at
this determination, the Commission

L_shall consider whether:

48 FR 28194

FR 13971

.
P

(1) DOE bas described the proposed
eologic repository including but not
imited to: (i) The geg"!:fic. geophysical,
geochemical and b ogic
characteristics of the site; (ii) the kinda
and quantities of radioactive waste to
be received, possessed, stored, and
disposed of in the geologic repository
operations area; {iif) the principal
architectural and eering criteria for
the design of the geclogic repository
operations area; (iv) construction
procedures which may affect the
capability of the geologic repository to
serve its intended function; and {v)
features or components incorporated in
the design for the protection of the
hea!th and safety of the public.

_(2) The site and design comply with
the performance objectives and criteria
contained in Subpart E of this part.

(3) The DOE's quality assurance
program complies with the requirements
of Subpart G of this part.

(4) The DOE's personne) training
program complies with the eriteria
contained in Subpart H of this part.

{5) The DOE's emergency plan
complies with the criteria contained in
Subpart | of this part.

(8) The DOE's proposed operating
procedures to protect health and to
minimize danger to life or property are
adeguate. A i

(b Common defense end security.
That there is reasonable assurance that

the activities proposed in the application

will not be inimical to the common
defense and security. ADOE
certification that it will provide at the
geologic repository operations area such
safeguards as it requires st comparable
DOE surface facilities to promote the
common defense and security will
constitute a rebuttable presumption of
noninimicality to the common defense
ard security. -

(c) Environmental. That, after
weighing the environmenta!, economic,
technica! and other benefits against
environmental costs and considering
available elternatives, the action called
for s issuance of the construction

609
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suthorization, with any appropriate
conditions to protact environmental
values.

§ 60.32 Conditions of construction
suthorization. .

{8) A construction authorization shall
include such conditions as the
Commission finds to be necessary to
protect the health and safety of the
public, the common defense and
security, or environmental values.

(b) The Commission will incorporate -
in the construction authorization
provisions requiring DOE to furnish
periodic or special reports regarding: (1)
Progress of construction, (2) eny data  °
about the site obtained during -
construction which are not within the
predicted limits upon which the facility
design was based, {3) any deficlencles in
design and construction which, if -
uncorrected, could adversely affect
safety at any future time, and (4) results
of research and development programs
being conducted to resolve safety
questions.

.. {c) The construction suthorization will
include restrictions on subsequent
changes to the features of the geologic
repository and the procedures
authorized. The restrictions that may be
imposed under this paragraph can
include measures to prevent adverse

-3, effects on the geologic setting a:;;ell as

S measures related to the design
© construction of the geologic repository
& operations area. These restrictions will
% fall into three categories of descending
¥ importance to public health and safety
as follows: (1) Those features and
procedures which may not be ed
without: (i) 60 days &rtor notice to
Commission (if} 30 days notice of
opportunity for a prior hearing. and (iii)
prior Commission epprovel; (2) those ~
fcetures and procedures which may not
be chenrged without (i) 60 days prior
notice (o the Commission, and (ii) prior
Coinmission epproval; and (3) those
features and procedures which may not
be changed without 80 days notice to the
Commission. Features and procedures
falling in paragraph [c){3) of this section
may not be changed without prior
Commission epproval if the
Commission, after having received the
required notice, so orders. .
{d} A construction suthorization shall
be subject to the limitation that e license
to receive and possess source, special
nuclear, or byproduct materis) at the
geologic repository operations area shall
not be issued by the Commission until
{1) the DOE has updated its application
as specified in § 60.24, and (2) the
Commission has made the findings
stated in § 6041, _
§60.33 Amendment of construction
suthorizstion. .

{a) An application for amendment of &
construction authorization shal! be filed
with the Comm#ssion fully describing
any changes desired and following as
far as applicable the format prescribed
in § 60.21.

July 31, 1989
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{b) In determining whether an
smendment of s construction
authorization will be approved, the
Commussion wiil bee puded by the -
considerations which govern the
issuance of the initia! construction
authorization. to the extent applicable.

License Issuance and Amendment
§60.41 Standards for lssusnce of a
Bcense.

- A license to receive and possess
source, specisl nuclear, or byproduct
material a1 a geclogic repository
operations area may be issued by the
Commission upon finding that:

{s) Construction of the geologic
repository operations ares has been
substantislly compleled in conformity
with the application as amended. the
provisions of the Atomic Energy Act.
and the rules and regulations of the

Commission. Construction may be “

deemed to be substantially complete for
the purposes of this paragraph if the
construction of (1) surface and
interconnecling structures, systems, and
components, and (2) any underground
storage space required for initial
operation are substantially complete.

_ (b} The activities to be conducted at
the geologic repository operations area
will be in conformity with the
lfp_licaﬁon as amended. the provisions
of the Atomic Energy Act and the
Energy Reorganization Act., and the
rules and regulations of the Commission.

" (c) The issuance of the license will not
be inimical to the common defense and
security and will not constitute an
unreasonable risk to the health and
safety of the public. A DOE certification

- that it will provide st the geologic

repository operations area such
safeguards as it requires at comparable
DOE facilities 10 promote the common
defense and security, will constitute a
rebuttable presumption of non-
inimicality to the common defense and
securily.

(d) All appliceble requirements of Part
51 bave been satisfied.

§60.42 Conditions of icense.

(a) A license issued pursuant to this
pert shall include such conditions,
including license specifications, as the
Commission finds to be necessary to
protect the health and safety of the

November 30, 1688 60-10
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public, the common defense and
security, and environmental values. .

(b) Whether stated therein or not, the
following shall be deemed conditions in
every license fssued: 4

(1) The license shall be subject to
revocation, suspension, modification, or
amendment for cause as ed by the
Atomic Energy Act and the
Commission’s ations.

(2) The DOE shall at any time while
the license i3 in effect. upon written
request of the Commission, submit
written statements to enable the
Commission to determine whether or
no! the license should be modified.
suspended or revoked.

(3) The license shall be subject to the
provisions of the Atomic Energy Act
now or beresfter in effect and to all
rules, regulations, and orders of the
Commission. The terms and conditions
of the license shall be subject to
amendment, revision, or modification,
by reason of emendments to or by
reason of rules, regulations, and orders
fssued in accordance with the terms of
the Atomic Energy Act. -~ ’

- {c) Each license shall be deemed to

contein the provisions set forth in

Section 183 b-d. inclusive, of the Atomic

Energy Act, whether or not these

ﬂzvmcm are expressly set forth In the
nse.

§60.43 Licenss specifications.

{a) A license issued under this part
shall include license conditions derived
from the analyses and evaluations
included in the epplication, including
emendments made before & license is
fasued. together with such additional
conditions as the Commission finds

appropriate.

A8 FR 13973

(b) License conditions shall include
items in the following catcgories—

{3) Restrictions as o the physical and
chemica! form and radioisotopic content
of radioactive waste. :

(2) Restrictions as to size, shape, and
materials and methods of construction
|_of radioactive waste packaging.

(3) Restrictions as to the amount of
waste permitted per unit volume of
storage space considering the phyaical
characteristics of both the waste and the
host rock. -

{4) Requirements relating to test,
calibration, or inspection to assure that
the foregoing restrictions are cbserved.

46 FR1397% " 43 FR 2!1941
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£ " (5} Controls to be applied to restricted
& access and to avoid disturbance to the
& controlled area and to areas outside the
¢ controlled area where conditions may -
& gffect isolation within the controlled
S area. '
- v

(6) Administrative controls, whicn are
the provisions relating to organization
and management, procedures,
recordkeeping, review and audit, and
reporting necessary to essure that
activities at the facility are conducted in
a safe manner and in conformity with
the other license specifications.

(e)(1) Following authorization to
receive and possess source, special
nuclear. or byproduct material ata
geologic repository operations area, the

DOE may (i) make changes in the
geologic reposilory operations area as
described in the application, (ii) make
changes in the procedures as described
in the application. and (iii) conduct tests
-or experiments not described in the
application, without prior Commission
approval, provided the change, test, or
experiment involves neither a change in
the license conditions incorporated in
the license nor an unreviewed safety
question. '

{2) A proposed change, test, or
experiment shall be deemed to involve
an unreviewed safety question if (i) the
likelihood of occurrence or the
consequences of an accident or
malfunction of equipment important to
safety previously evaluated in the
application is increased, (ii) the
possibility of an aeccident or malfunction
of a different type than any previously
evaluated in the application is created,
or (iij) the margin of safety as defined in
the basis for any license condition is

|_reduced.

{b) The DOE shall maintain records of
changes in the geologic repository
operations area and of changes in
procedures made pursuent to this

| gection, to the extent that such changes
constitute changes in the geologic
repository operations area or procedures
as described in the application. Records
of tests end experiments carried out

- pursuant to paragraph (s) of this section
shall alsc be maintsined. These records
shall include a written safety evaluation
which provides the basis for the
determination that the change, test, or
experiment does not involve an
wunreviewed safety question. The DOE
shall prepare annually, or at such
shorter intervals as may be specified in

_the license, a report containing a brief
description of such changes, tests, and

eriments, including a s of the

salety evaluation of each. The DOE
shall furnish the report to the )
appropriate NRC Regiona! Office shown

48 FR 13971
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in Appendix D of Part 20 of this chapter
with a copy to the Director, Office of _
2 Nuclear:Material Safety and Safeguards
© U.S. Nuclear . N )
¢ Regulatory Commission, Weshington,
« D.C. 20555. Any report submitted
& pursuant to this p ph shall be
made a part of the public record of the
icensing proceedings.
§60.45 Amendment of icense.

{a) An application for amendment of a
license may be filed with the
Commission fully describing the changes
1, desired and following as far as
~ applicable the format prescribed for
# license applications.

{b) In determining whether an
amendment of a license will be
= gpproved, the Commission will be
l'gulded by the considerations that govern

the issuance of the initial license, to the
extent applicable.
§60.48 Particular activities requiring .
Reenss amendment.
[ (a) Unless expressly authorized in the
license, an amendment of the license
shall be required with respect to any of
= the following activities—

4 (1) Any action which would make

§ emplaced high-level radioactive waste
frretrievable or which would
substantially increase the difficulty of
retrieving such emplaced waste.

(2) Dismantling of structures.

- : g

2 {3} Removal or reducticn of controls

§ applicd to restrict access to or avold
disturbance cf the contrclled area and

& to areas outside the controlled area

€ where conditions may affect isolation

« within the controlled area.

r (4) Destruction or disposal of records

=’ required to be maintained under the

- & provisions of this part.

£ (5)Any substantial change to the '
« design or operating procedures from that
T_specified in the license.

(6) Permanent closure.
(7) Any other ectivity involving an
unreviewed safety question.

(b) An application for such an
amendment shall be filed, and shall be
reviewed, in accordance with the
v provisions of § 60.45.

* ~ Permanent Closure

§60.51 License amendment for
permanent cliosure.
» {a) DOE shell submit an application to
amend the license prior to permanent
E closure. The submission shall consist of
an update of the license application
submitted under §§ 60.21 and 60.22,

lncludingg
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~~»{1) A description of the program for
post-permanent closure monitoring of
the geologic repository.

" {2) Adetailed description of the ~
measures to be employed—such as land
‘use controls, construction of :
monuments, and preservation of
records—-to regulete or prevent

activities that could impair the long-term
isolation of emplaced waste within the
geologic repository and to assure that
relevant information will be preserved
for the use of future generations. As a
minimum, such measures shall inchude—

(i) Mdentification of the controlled area
and geologic repository tions area
by monuments that have ‘designed,
fabricated, and emplaced to be as
permanent as is practicable; and
(ii) Placement of records in the

srchives end land record systems of
local State, and Federal mment
agencies, and archives elsewhere in the
warld, that would be likely to be
consulted by potential human
intruders—such records to identify the
Jocation of the geologic repository
operations area, including the
underground facility, boreholes and
shafts, and the boundaries of the
controlled area, and the nature and
L hazard of the waste.
Lol Geolo{c. geophysical,
§ geochemical, bydrologic, and other site
~ data that are obtained during the

£ operationa! period pertinent to the long-
© - term isolation of emplaced radiocactive
.S wastes.

I-. - (4} The results of tests, experiments,
o

s rR 28

and any other analyses relating to
backfill of excavated areas, shaft
sealing, waste interaction with the host
¢ rock, end any other tests, riments,
& or analyses pertinent to the -term
£ isolation of emplaced wastes within the
€ .geologic repository. T
{5} Any substantial revision of plans
‘for permanent closure.
-+ .(8) Other Information bearing upon
permanent closure that was not
available at the time e license was
fasued. .
{b) If necessary, %o as to take into
account the environmental impact of
any substantial changes in the
E:tmanent closure activities proposed to
E carried out or &ny s cent new
information regarding the environmental
E impacts of such closure, DOE shall also
supplement its environmental impact

supplemented, with the application for
license amendment,

§60.52 Termination of icense.
E' - (a) Following permanent closure and
the decontamination or dismantlement
& of surface facilities, DOE may spply for
- §_en amendment to terminate the license.
2 (b) Such spplication shall be filed, and
& will be reviewed, In accordance with the
« provisions of § 60.45 and this section.

L, {c) A License shell be terminated only

T:tatement and submit such statement, as

July 31, 1989
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s when the Commission finds with respect
 to the geologic repository: B
&' (1) That the final disposition of
 radioactive wastes has been made in
& conformance with the DOE's plan. as
€ amended and approved as part of the

L license. ,

£~ {2) That the fina! state of the geologic
@ repository operations erea conforms to
& DOE's plans for permanent closure and
¢ DOE's plans for the decontamination or
. dismantlement of surface facilities, as
« gmended and approved as part of the

license. . '

&  (3) That the termination of the license
 ig authorized by law, including Sections
c 57.62 and 81 of the Atomic Energy Act,
s &8s amended.

T
J f‘sm:part C—Participation by State

%cl:;emmenu and Affected Indian
es . )

§60.61 Provision of Information.

{2) The Director shall provide to the
Governor and legislature of any State in
which a geologic repository operations
area is or may be located, and to the
governing body of any affected Indian
Tribe, timely and complete information
regarding determinations or plans made
by the Commission with respect to the
site characterization, siting, -
development, design, licensing,
construction, operation, regulation,
permanent closure, or decontamination
&nd dismantlement of surface facilities,
of such geologic reposilory operations
aresa.

(b) For purposes of this section, &
giologic repository operations area shall

considered to be-one which "may be
% located™ in a State if the location thereof
& in such State has been described in &
«. Site characterization plan submitted to

" & the Commission under this part.

® (c) Notwithstanding paragraph (a) of
this gection, the Director is not required
to distribute any document to eny entity
if, with respect to such document, that
entity or its counse! {s included on a
service list prepared pursuant to Part 2
of this chapter,

(d) Coples of ell communications by
the Director under this section shall be
placed in the Public Document Room,
Bng El.:opies thereof shall be furnished to

§60.62 Gite review.
(a) Whenever an area has been
gproved by the President for site
aracterization, and upon request of a
State or an effected Indian Tribe, the

to consult with representatives of such
States and Tribes.

{b) Requests for consultation shall be
made in writing to the Director.

{c) Consultation under this section
may include: :

{1) Keeping the parties informed of the

60-12

Director shall make NRC staff available -
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Director’s views on the progress of site
characterization.

{2) Review of applicable NRC
regulations, licensing procedures,
schedules, end opportunities for State .
and Tribe participation in the
Commission’s regulatory activities.

{(3) Cooperation in development of
proposals for State and Tribe
.participation in license reviews.

§60.63 Participation In license reviews.

(2) State and local governments and
affected Indian Tribes may participate
in license reviews as provided in
Subpart G of Part 2 of this chapter. A
State in which a repository for high-level
radioactive waste fs prodposed tobe
located and any affected Indian Tribe
shall have an unquestionable lega! right
to participate as & party in such
proceedings.

_(b) In addition, whenever an grea has
been approved by the President for site
characterization, a State or an affected

Indian Tribe may submit to the Director
a proposal to facilitate its participation
fn the review of a site characterization
plan and/or license application. The
proposal may be submitted at any time
and shell contain a description and
schedule of how the State or affected
- Indian Tribe wishes to participate in the
» review, or what services or activities the
R Btate or affected Indian Tribe wishes’
«-NRC to carry out, and how the services
& or activities proposed to be carried out
@ by NRC would contribute to such

't partticipation. The proposal may include

educational or information services
{seminars, public meetings) or other
actions on the part of NRC, such a3
establishing edditions! public document
rooms or employment or exchange of
State personnel under the
Intergovernmental Personnel Act.

{c) The Director shall artange fora
meeting between the representatives of

1 the State or affected Indian Tribe and

the NRC staff to discuss eny proposa!

submitted under paragr‘?h (b) of this

section, with a view to fdentifying any

modifications that may contribute to the

.elgictive participation by such State or
e. :

{d) Subject to the availability of funds,
the Director shall epprove all or any
part of & proposal, as it may be modified
through the meeting described above, if
it Is determined that:

(1) The proposed activities are -
suitable in light of the type and
magnitude of impacts which the State or
affected Indian Tribe may bear; .

(2) The proposed activities:

(i) Will ephance communications
between NRC and the State or affected
Indian Tribe; :

(if) Will make 8 productive and timely
contribution to the review; and

{ili) Are authorized by law.

{e) The Director will advise the State
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or affected Indisn Tribe whether its
proposal has been accepted or denicd.
and if ull or any part of proposal is
denied. the Directcr shall state the
reason for the denial.

{f} Froposals submitted under this
seclion. and responses thereto. shall be
;mde svailable et the Public Document

oom.

§60.64 Notice to Etates.

If the Governor and legislature of &
State have jointly designated on their
behalf & single person or entity to
receive notice and information from the
Commission under this part, the
Commission will provide such notice
and information to the jointly
designated person or entity instead of
the Governor and legislature separately.

§80.65 Representation,

Any person who acts under this
lubrarl as a representative for a State
{or for the Governor or legislature

thereof) oz fur an sf's cted Indian Trile
shall include in the request or other
sutimirsion, or &t the request of the
Cormission. s stelement of the basis of
his or her authaity to sct in such
representstive capacity.

51 FR 27188
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% §80.71 Records and reports.

{a) DOE shall maintain such records
end make such reports in connection
with the licensed activity as may be
required by the conditions of the license
or by rules, regulations, and orders of
the Commission as authorized by the
Atomic Energy Act and the Energy
| Reorganizstion Act.

(bl Records of the receipL. handing.
and disposition of radioactive waste at
8 geciogic reposilory operahons ares
shall contain sufficient information to
provide 8 complete history of the
movement of the waste from the shipper
, through all pheses of storage and
& disposal. DOE shall retsin tnese records
= in a manner that ensures their useability
T for future generations in accorgance
” with § 60.51(e)(2;.

$60.72 Construction records.

{(a) DOE shall maintain records of
construction of the geologic repository
operaiions arez In & manner that
ensures their useability for future -
EENETauoNs In accorgance with,

§ 60.51{8){2;.

48 KR 281948 o, 15

{b) The records required under
aragraph (a) shall include at least the

following—

-

—40FR20!941 [
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(1) Surveys of the underground facility
excavations, shafts, and boreholes
referenced to readily identifiable surface
features or monuments;

(2) A description of the materials
encountered:

(3) Geoclogic maps and geologic cross
sections;

(4) Locations and amount of seepage:

(5} Details of equipment, methods,
progress, and sequence of work:

(6) Construction problems;

(7) Anomaelous conditions
encountered;

(8) Instrument Jocations, readings, and
analysis;

(9) Location and description of
structural support systems;

(10) Location and description of
dewatering systemg; and

(11) Details. methods of emplacement,
and Jocation of seals used.

$ 60.73 Reports of deficiencies.

DOE shall promptly notify the
Commission of each deficiency found in
the characteristics of the site, and
design and construction of the geologic
reposilory operations srea which, were
it to remgain uncorrected, could: (a) Be a
substantial safety hazard, (b} represent
a significant deviation from the design
criteria and design bases stated in the
application, or (c) represent a deviation
from the conditions staled in the terms
of a construction authorization or the
license, including license specifications.
The notification shall be in the form of &
wrilten report, copies of which shall be
sent to the Director and to the
appropriate Nuclear Regulatory
Commission Regional Office listed in
Appendix D of Part 20 of this chapter.

§60.74 Tests.

(2) DOE shall perform, or permit the
Commission to perform, such tests as
the Comunission deems appropriate or
necessary for the administration of the
regulations in this part. These may
include tests of: (1) Radicactive waste,
{2) the geologic repository including its
structures, systems, and components, (3)
radiation detection and monitoring
instruments, and {4) other equipment
and devices used in connection with the
receipt, handling, or storage of
radioactive waste.

{b) The tests required under this
section shall include & performance
confirmation program carried out in
accordance with Subpart F of this part.

§60.78 Inspections.

_ (a) DOE shall allow the Commission
to inspect the premises of the geolcglc
repository operations area and adjacent

areas to which DOE has rights of access.

(b) DOE shall make available to the
Commission for inspection, upon
reasonable notice, records kept by DOE
periaining to activities under this part.

60-13
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(c)(1) DOE shell upon requests by the
Director, Office of Nuclear Material
Safety and Safeguards

. provide rent-free office
space for the exclusive use of the
Commission inspection personnel. Heat,
air-conditioning, light, electrical outlets
and janitorial services shall be furnished
by DOE. The office shall be convenient
to and have Full access to the facility
and shall crrovlde the inspector both
visual and acqoustic privacy.

{2) The space provided shall be
adequate to sccommodate a full-time
inspector, a part-time secretery and
transient NRC personne! and will be
generally commensurate with other
office facilitics at the geologic repository
operations area. A space of 250 square
feet either within the geologic repository
operations area's office complex or in an
office trailer or other onsite space at the
geologic repository operations srea is
suggested s a guide. For locations at
which sctivities are carried out under
licenses issued under other parts of this
chapter, edditions! space may be
requested to accomodate additiona! full-
time inspectors. The Office space that is
provided shall be subject to the
approve! of the Director, Office of Nuclear
Materia) Safety and Safeguards. All
furniture, supplies and communicetion
equipment will be furnished by the
LCommission.

L2 FR 2!160)

[~ (3) DOE shall afford any NRC resident
inspector assigned to that location, or
other NRC inspectors identified by the
Regiona! Administrator as likely to
inspect the facility, immediate
unfettered access, equivalent to access
provided regular employees, following
proper identification and compliance .
with applicable access control measures
for security, radiological protection and
personal safety.

Subpart E=-Technica! Criteria

§60.101 Purpose and nature of findings.

{a){1) Subpart B of this part prescribes
the standards for issuance of a license
to receive and possess source, special
nuclear, or byproduct material ata
geologic repository operations area. In
particular, § 60.41(c) requires s finding
that the issuance of a license will not
constitute an untreasonable risk to the
health and safety of the public. The
pu:fpone of this subpart is to set out
performance objectives and site and
design criteria which, if satisfied, will
support such a finding of no
unreasonable risk.

{2) While these performance
objectives and criterie are generally
stated in unqualified terms, it is not
expected that complete assurance that
they will be met can be presented. A

48 FR 28194
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1 safety of the public. As stated in that

60.101(a)

reasonable assurance, on the basis of
the record before the Commission, that
the objectives and criteria will be met is
the general standard that is required.
For § 60.112, and other portions of this
subpart that impose cbjectives and
criteria for repository performance over
long times into the future, there will
inevitably be greater uncertainties.
"Proof of the future performance of
engineered barrier systems and the
geologic setting over time periods of
many hundreds or many thousands of
years is not to be had in the ordinary
sense of the word. For such long-term
objectives and criteria, what is required
is reasonable assurance, making
allowance for the lime period, hazards,
snd uncertainties involved, that the
outcome will be in conformance with
those objectives and criteria.
Demonstration of compliance with such
objectives and criteria will Involve the
use of data from accelerated tests and
predictive models that are supported by
such measures as field and laboratory
tests, monitoring data and natural
analog studies.

(b) Subpart B of this part also lists
ﬁndln&s l.gal must be made in support of
an suthorization to construct a geologic
repository operations area. In particular,
§ €0.31(a) requires & finding that there is
reasonable assurance that the types and
amounts of radioactive materials
described in the applicetion can be
received, possessed, and disposed of in
a geologic repository operations eres of
the design proposed without
unreasonable risk to the bealth and

aa
o

48 FR 281

paragraph, in arriving at this
determination, the Commission will
consider whether the site and design
comply with the criteria contained in
this subpart. Once egain, while the
criteria may be written in unqualified
terms, the demonstration of compliance
may take uncertainties and gaps in
knowledge into sccount, provided that
the Commission can make the specified
finding of reasonable assurance as
specified fn paragraph (a) of this section.

§00.102 Concepts.

‘This section provides & functional
overview of Subpart E. In the event of
any inconsistency with definitions found
in § 60.2, those definitions shall prevail.

(8) The HLW facility. NRC exercises
licensing and relsted regulat
suthority over those facilities desctibed
in section 202 (3) and (4) of the Energy - .
Reorganization Act of 1974, Any of these
facilities is designated a HLW facility.

(b) The geologic repository operations
crea. (1) This part deals with the -
exercise of authority with respecttoa
particular class of HLW facility—
namely & geologic repesitory operctions
areqa.

November 30, 1988

_ which emplacement of wastes occurs;

(2} A geologic repository operations
area consists of those surface and
subsurface areas that are part of a
geclogic repository where radioactive
waste handling activities are conducted.
The underground structure, including
openings and backfill materials, but
excluding shafts, boreholes, and their
seals, is designated the underground
fecility.

(3) The exercise of Commission
authority requires that the geologic
repository operations area be used for
storage {which includes disposal) of
high-level radioactive wastes (HLW).

- (4) HLW includes irradiated reactor
fuel as well as reprocessing wastes.
However, if DOE proposes to use the
geologic repository operations area for
siorage of rodioactive waste other than
HLW, the storage of this radioactive
waste is subject to the requirements of
this part.

(c) Areas related to isolation.
Although the activities subject to
regulation under this part are those to be
carried out at the geologic repository
operations area, the licensing process
also considers characteristics of
adjacent greas that are defined in other
wnyl.'lmtlﬁtobdemma“ ol ’
surroundi e underground facility.
referred to above, which s designated
the controlled area, within which DOE
is to exercise specified controls to
prevent adverse human actions
following permanent closure. The
focation of the controlled area is the
site. The accessible environment is the
atmosphere, land surface, surface water,
oceans, and the portion of the
Kthosphere that is cutside the controlled
area. There is an area, designated the
geologic setting, which includes the
geologic, hydrologic, and geochemical
systems of the region in which a
geologic repository operations erea is or
meay be located. The geologic repository
operations area plus the portion of the
geologic setting that provides isolation
of t!;e radicactive waste make up the
geologic repository.

(d) Stages in the licensing process.
There are geversl stages in the licensing
process. The site characterization stage,
though begun before submission of a
license epplication, may result in
consequences requiring evaluation in
the license review. The construction
stage would follow, after issuance of &
construction authorization. A period of
operations follows the issuance of &
license by the Commission. The period
of operations includes the time during

48 PR 28194

any subsequent period before
permanent closure during which the
emplaced wastes are retrievable; and
permanent closure, which includes
sealing of shafts, Permanent closure
represents the end of active human
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{ntervention with respect to the
engineered barrier system.

(e) Isolation of waste. (1) During the
first several hundred years following
permanent closure of a geologic
repositary, when radiation and thermal
levels are high end the uncertainties in
assessing repository performance are

large. special emphasis is placed upon
the sbility to contain the wastes by
waste packages within an engineered
barrier system. This is known as the
containment period. The engineered
barrier system includes the waste
packages and the underground facility.
A waste package is composed of the
waste form and any containers,
shielding, packing, and sbsorbent
materials immediately surrounding an
individus] waste container, The
underground focility means the
underground structure, including
openings and backfill materials, but
excluding, shafts, boreholes, and their
sesls.

(2) Following the containment period
special emphasis is placed upon the
ability to achieve isclation of the wastes
by virtue of the characteristics of the
geologic repository. The engineered

arrier system works to control the
release of radioactive material to the
geologic setting and the geologic setting
works to contro! the release of
radioactive material to the accessible
environment. Jsolation means inhibiting
the transport of radioactive material so
that amounts and concentrations of the
maeterials entering the accessible
environment will be kept within
prescribed limits.

Performance Objectives

§60.111 Performancs of the geologic
repository operations grea through
pesrmanent closurs,

(=) Protection against rodiation

-exposures end releases of radioactive

material. The geologic repository
operations area shall be designed so
that until permanent closure has been
completed, radiation exposures and
radiation levels, and releases of
radiocactive materials to unrestricted
sreas, will at all imes be maintained
within the limits specified in Part 20 of
this chapter and such generally
sppliceble environmental standards for
radioactivity as may have been
established by the Environmental
Protection Agency.
{b) Retrievability of waste. (1) The
eologic repository operations area shall
designed to preserve the option of
waste retrieval throughout the period
durln&whlch wastes are being emplaced
and, thereafter, until the completion of a
preformance confirmation program and
Commission review of the information
obtained from such a program. Te
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satisfy this objective, the geologic
repository operations area shall be

designed so that any or all of the
emplaced waste could be retrievedon a
reasonable schedule starting at any time
up to 50 years after waste emplacement
operations are initiated, unless &
different time period is approved or
specified by the Commission. This
different time period may be established
on & case-by-case basis consistent with
the emplacement schedule and the
planned performance confirmation -
program.

{2) This requirement shall not
preclude decisions by the Commission
to sliow backfilling part or all of, or
permanent closure of, the geologic
repository operations area prior to the
end of the period of design for
te}ri)e;ubility. of this h.

3} For ses paragraph, &
reasonab eu:pcgedule for retrieva! is one
that would permit retrieval in about the
same time as that devoted to
construction of the geologic repository
operations ares and the emplacement of
wastes. i ’

§60.112 Overall system performance
objective for the geologic reposttory after
psrmanent closurs.

The geologic setting shall be :g!eéted '

and the engineered barrier systemand &
the shafts, holes and their seals €
shall be designed to assure that releases o
of radioactive materials tothe .
accessible environment following -

permanent closure conform to such
generally applicable environmental
standards for radicactivity as may have
been established by the Environmental
Protection Agency with respect to both
anticipated processes and events and
unanticipated processes and events.

§60.113 Performancs of particular
barriers after permanent closurs.

{a) Generc! provisions. (1) Engineered
barrier system. (t? The engineered
barrier system shall be designed so that
‘assuming anticipated processes and
events: (A) Containment of HLW will be
substantially complete during the period
when radiation and thermal conditions
in the engineered barrier system are
dominated by fission product decay; and
{B) any release of radionuclides from the
engineered barrier system shall be a

dusal process which results in small

actional releases to the geologic setting

over long times. For disposal in the
saturated zone, both the partia! and
complete filling with groundwater of
aveailable void spaces in the -
underground facility shall be
appropriately considered and enalysed
among the anticipated processes and
events in designing the engineered
barrier system.

(ii) In satisfying the preceding
requirement, the engineered barrier

system shall be designed, assuming
E\ﬁcipaled processes and events, so

at:

{A) Containment of HLW within the
wasle packages will be substantially
complete for & period to be determined
by the Commission teking into account
the factors specified in § 60.113(b)

rovided, that such period shall be not

ess than 300 years nor more than 1.000
years after permanent closure of the
geologic repository; and

(B} The release rate of any
radionuclide from the engineered barrier
system following the containment period
shall not exceed one part in 100,000 per
year of the inventory of that
radionuclide calculated to be present at
1.000 years following permanent closure,
or such cther fraction of the inventory as
may be approved or specified by the
Commission; provided, that this
requirement does not apply to bny
redionuclide which is released at e rate
less than 0.1% of the calculated total
release rate limit. The calculated total
release rate limit shall be takex to be
one part in 100,000 per year of the
{nventory of radioactive waste,
originally emplaced in the underground
facility, that remains safter 1,000 years of
radioactive decay.

{2) Geclogic setting. The geologic
repository shall be located so that pre-
waste-emplacement groundwater travel
time along the fastest path of likely
radionuclide travel from the disturbed
zone to the accessible environment shall
be at least 1,000 years or such other
travel time &3 may be approved or
specified by the Commission.

(b) On & case-by-case basis, the
Commission may approve or specify
some other radionuclide release rate,
designed containment period or pre-
waste-emplacement groundwater travel
time, provided that the overall system

" performance objective, as It relates to

anticipated processes and events, is
satisfied. Among the factors that the
Commission may take intc account’
are—

(1) Any generally applicable
environmental standard for
radioactivity established by the
Environmental Protection Agency:

(2) The age and nature of the waste,
and the design of the underground
facility, particularly as these factors
bear upon the time during which the
thermal pulse is dominated by the decay
heat from the fission products;

(3) The geochemica] characteristics of
the host rock, surrounding strate and
groundwater; and

{4) Particular sources of uncertainty in
predicting the performance of the
geologic repository.

(c) Additional requirements may be
found to be necessary to satisfy the
overall system performance objective as
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it relates to unanticipated processes and
events.

Land Ownership and Control

§60.121 .noqulnmtnu for ownership and
control of interssts In land.

(s) Ownership of land. (1) Both the
geologic repository ogeutiona srea and
the controlled area shall be locsted in
and on Jands that are either scquired
lands under the jurisdiction and control
of DOE, or lands permenently
withdrawn and reserved for its use.

{2) These lands shall be held free and
clear of ell encumbrances, if significant,
such as: (i) Rights arising under the
general mining laws; (if) easements for
right-of-way: and (iif) all other rights
arising under lease, rights of entry, deed,
patent, mortgage, eppropriation,
prescription, or ctherwise.

{b) Additional controls. A.ppropriate
controls shall be established outside of -
the controlled area. DOE shall exercise
any jurisdiction and control over surface
and subsurface estates necessary to
prevent adverse human actions that
could significantly reduce the geologic
repository's ability to achieve isolation.
The rights of DOE may take the form of
appropriate possessory interests,
servitudes, or withdrawals from location
or patent under the gencral mining laws.

(c) Water rights. (1) DOE shall also
have obtained such water rights as may
be needed to accomplish the purpose of
the geologic repository cperations area.

(2) Water rights are included in the
additions! controls to be established
under paragraph (b) of this section.

Siting Criteria

§60.122 Siting criteria.

(a)(1) A geologic setting shall exhibit
an appropriate combination of the
conditions specified in paragraph (b) of
this section so that, together with the
engineered barriers system, the
favorable conditions present are
sufficient to provide reasonable
assurance that the performance
objectives relating to fsolation of the
waste will be met.

(2) I any of the potentially adverse
conditions specified in paragraph (c) of
this section is present, it may
compromise the ability of the geologic
repository to meet the performance
objectives relating to isoletion of the
waste. In order to show thata :
potentially adverse condition does not

‘so compromise the performance of the

giologic repository the following must
demonstrated:

(i) The potentially adverse human
activity or natural condition has been
sdequately investigated, including the
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point on the surface sbove the disturbed accessible environment, such as

extent to which the condition mey be 2 zone.) changes in hydraulic gradient, ave:

i - . Ta,
presentand ol be undetecled aing £ 0L 1o population denstty within | Inteattel velociy, forage cosfTicent
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November 30, 1988 60-16



-~

60.122(c)

(21) Geomechanical properties thatdo
not permit design of underground .
opening that remain stable through

permanent closure.

-
(22) Potential for the water table to
tise sufficiently 80 as to cause saturation
of an unde facility located in the

unsaturated zone. .
(23) Potential for existing or future
o perched water bodies that may saturate
i portions of the underground facility or
provide a faster flow path from an
& underground facility located in the
S unsaturated zone to the accessible
environment. .
(24) Potential for the movement of
radionuclides in a gaseous state through
air-filled pore spaces of an unsaturated
geologic medium to the accessible
environment.

" Deslgn Criteria for the Geologic
Repository Operations Area

§80.930 Gcops of design criteria for the
geologic repostiory operations area,
Sections 60.131 through 60.134 specify

minimum criteria for the design of the
eologic repository operations area.

3 These design criteria are not intended to

¢ be exhaustive, however, Omissions in

~ §1 60.131 through £0.134 do not relieve

& DOE from any obligation to provide

e such safety features in & specific facility

¥ needed to achieve the performance

cbjectives. All design bases must be

consistent with the results of site

characterization activities.

§60.131 General design criteris tor the
geologic repository operations area.

(a) Radiological protection. The

eologic repusitory operations area shall
designed to maintain radiation doses,
levels, and concentrations of radioactive
maierial in sir-in restricted areas within
the limits specified in Part 20 of this
chepter. Design shall include— .

(1) Means to limit concentrutions of
radioactive material in air;

{(2) Means to limit the time required to
perform work in the vicinity of
radioaclive materials, including, as
appropriate, designing equipment for
ease of repair and replacement and
providing adequate space for ease of-
operation;

{3) Suitable shielding;

{4) Means to monitor and contro! the
dispersal of radicactive contamination;

(5) Means to control access to high
radiation areas or aitborne radioactivity
areas; and .

(6) A radiation alarm system tc warn
of significant increases in radiation
levels, concentrations of radioactive
materia! in air, and of increased
+ radioactivity released in effluents. The
1 alarm system shall be designed with )
! provisions for culibration and for testing |
its operability. -

(b) Structures, systems, and
components important to safety. (1)

" lead to loss of their safety functions.

. explosions. (i) The structures, systems,

PART 60 ¢ DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES ....-

Protection cgainst natura! phenomena
ond environmental conditions.

The structures, systems, and
components important to safety shall be
designed so that natural phenomena and
environmental conditions anticipated at
the geologic repository operations area
will not interfere with necessary safety
functions.

(2) Protection against dynamic effects
of equipment failure ond similar events.
The structures, systems, and '
components important to safety shall be
designed to withstand dynamic effects
such as missile impacts, that could
result from equipment failure, and
similar events and conditions that could

(3) Protection cgainst fires and

and componcnts important to safety
shall be designed 1o perform their safety
fuctions during and after credible fires
or explosions in the geologic repository
operations area.

(if) To the extent practicable, the

eologic repository operations area shall
designed to incorporate the use of

noncombustible and heat resistant
materials.

(iii) The geologic repository

cperations area shell be designed 1o
include explosion and fire detection
alarm systems and appropriate
suppression systems with sufficient
capacity and capability to reduce the
adverse effects of fires end explosions
on structures, systems, and components
important to safety.

(iv) The geologic repository operations
area shall be designed to include means-
to protect systems, structures, and
components important to safety against
the adverse effects of either the
operation or failure of the fire
suppression systems.

(4) Emergency capability. (i) The
structures, systems, and components
important to safety shall be designed to
maintain contro! of radioactive waste
and radioactive effluents, and permit
proempt termination of operations and
evacustion of personnel during an
emergency.

(ii) The geologic repository operations
area shall be designed to include onsite

-facilities and services that ensure & safe

and timely response to emergency
conditions end that facilitate the use of
avsilable offsite services (such as fire,
police, medical and ambulance service)
that may aid in recovery from
emergencies.

{5) Utility services. (i) Each utility
service system thst is important to
safety shal! be designed so that
essential safety functions can be
performed under both pormal and
accident conditions.

(ii) The utility services important to
safety shall include redundant systems
to the extent necessary to maintain,
with adequate capacity. the ability to
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perform their safety functions.
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(iii) Provisions shall be made so that,
if there is a loss of the primary electric
power source or circuit, relieble and
timely emergency power can be
provided to instruments, utility service
systems, and operating systems,
including slarm systems, important to
safety. .

(6) Iaspection, testing, and
maintenance. The structures, systems,
and components important to safety
shall be designed to permit periodic
inspection, testing, and maintenance, as
necessary, 1o ensure their continued
functioning and readiness.

(7) Criticality control. All systems for
processing, transporting, hendling,
storege, retrieva), emplacement, and
fsolation of radioactive waste shall be
designed to ensure that & nuclear
criticality accident is not possible unless
at least two unlikely, independent, and
concurrent or sequential changes have
occurred in the conditions essential to
nuclear criticality safety. Each system
shall be designed for criticality safety
under normal and accident conditions.
The calculated effective multiplication
fuctor (key) must be sufficiently below
unity to show at least & 5% margin, after
allowance for the bias in the method of
calculation and the uncertainty in the
experiments used to validate the method
‘of calculation.

(8) Instrumentation and control
systems. The design shall include
provisions for instrumentation and
control systems to monitor and control
the behavior of systems important to
safety over anticipated ranges for
normel cperation and for accident
conditions.

(8) Compliance with mining
regulations. To the extent that DOE is
not subject to the Federal Mine Safety
and Health Act of 1877, as to the
constructicn and operation of the
geologic repository operations area. the
design of the geologic repository
operations area shall nevertheless
include such provisions for worker
protection as may be necessary to
provide reasonable assurance that all
structures, systems, and components
important to safety can perform their
intended functions. Any deviation from
relevant design requirements in 30 CFR.
Chapter 1, Subchepters D, E. and N will
give rise to a rebuttable presumption
that this requirement has not been met.

(10) Shaft conveyances used in
radioactive waste hondling. (i) Hoists
important to safety shall be designed to
preclude cage free fall.

(ii) Hoists important to safety shell be
designed with a reliable cage location
system.

(iii) Loading end unloading systems
for boists important to safety shall be
designed with & reliable system of
interlocks that will fail safely upon
malfunction.

(iv) Hoists important to safety shall be
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designed to include two independent
indicators to indicate when waste
packages are in place and ready for
transfer.

§60.132 Additional design criteria for
surface factiities In the geologic repository
operations arsa

(&) Focilities for receipt and retrieval
of waste. Surface facilities In the
g:ologic repository operations area shall

designed to allow safe handling and ~

storage of wastes at the geologic
repository operations area, whether
these wastes are on the surface before
emplacement or as a result of retrieval

" from the underground facility.

‘ace facility ventilation.
cility ventilation systems

0]
Surface

"supporting waste transfer, inspection,

decontamination, processing, or

_packaging shall be designed to provide

protection against radiation exposures
and offsite releases as provided in
£ 00.111(a). -

{c) Radiation contro! and monitoring.
(1) Effluent control. The surface

. facilities shall be designed 1o control .lhe

release of radioactive materials in

- effluents during norma!l operations so as

to meet the performance objectives. of
§ 60.111(a). .

(2) Effivent manitarinf. The effluent
monitoring systems shall be designed to
measure the amount and concentration
of radionuclides in any effluent with
sufficient precision to determine
whether releases conform to the design
requirement for effluent control. The
monitoring systems shall be designed to
include alarms that can be periodically
tested.

(d) Woste treatment. Radicactive
waste treatment facilities shall be
desigried to process any radioactive
wastes generated at the geologic
repository operations area into a form
suitable to permit safe disposal at the
geologic repository operations area oz to
permit safe transportation and
conversion to a form suitable for
disposal at an elternative site in
accordance with any regulations that
are applicable. :

{e) Consideration of decommissioning.
The surface facllity shall be designed to
facilitate decontamination or’
dismantlement to the same extent as
would be required, under other parts of
this chapter, with respect to equivalent
activities licensed thereunder.

"§ 60.933 Additional design criteria for the
underground facility.

" () General criteria for the
underground facility. (1) The :
orientation, geomeh?r. layout, and depth
of the underground facility, and the
design of any engineered barriers that
are part of the underground facility shall
contribute to the containment and :
) The undergrouad fecility shall

2) The undergroun ty
designed so that the effects of credible

September 29, 1089 (reset)
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( objectives or the period following
permanent closure.

{b) Selection of materials ond
placement methods. Materisls and
&. placement methods for seals shall be
€ selected to reduce, to the extent
L. practicable:

Lt (1) The potentia! for creating a
g_preferenlla! pathway for groundwater to
«-gontect the waste packages or {2) for

& radionuclide migration through existing

o pathways.

disruptive events during the period of
{ operations, such as flooding, firesand  §
:x;;}psiom. will not spread through the g |
actlity.

(1] %lexibimy of design. The
underground facility shall be designed
with sufficient flexibility to allow
adjustments where necessary to
accommodate specific site conditions

" identified through in situ monlitoring,
temng.eor excavation. :

(c) Retrieval of waste. The

. 48 FR 28194
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[—waqte packages or radionuclide

198

_excavation methods that will limit the

" the performance objectives of

underground facility shall be designed to :.
™ Deslgn Criteria for the Waste Package

permit retrieval of waste in eccordance
with the performance cbjectives of
§ 80.111.

(@) Control of water andfas. The
design of the underground facility shall
provide for control of water or gas
intrusion.

(e) Underground openings. (1)
Openings in the underground facility
shall be designed so that operations can
be carried out safely and the
retrievability option maintained.

(2) Openin{s in the underground
facility shall be designed to reduce the
potential for deleterious rock movement
or fl::cturing of overlying or surrounding
roc

" () Rock excavation. The design of the
underground facility shall incorporate

48 FR 28194

potential for creating a preferential
pathway for groundwater to contact the

migration to the accessible environment.

[g). Underground facility ventilation.
The ventilation system shall be designed

§60.135 Crtteria for the waste package
and its components.’

(2) High-level-waste package design in
general. (1) Packages for HLW shall be
designed so that the in situ chemical,
physical, end nuclear properties of the
waste package and its interactions with
the emplacement environment do not
compromise the function of the waste
packages or the performance of the
underground facility or the geologic
setting.

(2) The design shall include but not be
limited to consideration of the following
factors: solubility, oxidation/reduction
reactions, corrosion, hydriding, gas
generation, thermal effects, mechanical
strength, mechanical atress, radiolysis,
radiation damage, radionuclide
retardation, leaching, fire and explosion
hazards, thermel loads, end synergistic
interactions.

(b) Specific criteria for HLW package
design. (1) Explosive, pyrophoric, and
chemically reactive materials. The

‘to—{1) Control the transport of waste package shall not contain
::ﬁ‘;:‘:i‘;g?:gﬁﬁ:ﬂ‘&if“” explosive or pyrophoric materials or

underground facility in accordance with

§ 60.111(2). _
{2) Assure continued function during
norma! operations and under accident
conditions; and ' :
(3) Separate the ventilation of

. {i) Thermal loads. The undergroun
facility shall be designed so that the
performance objectives will be met
taking into account the predicted
thermal and thermomechanical response
of the host rock, and surrounding strata,
groundwater system.

§60.134 Design of seals for shafts and
boreholes. ’

(8) Generg! design criterion. Seals for
shafts and boreholes shall be designed
so that following permanent closure
they do not become rathwaya that
compromise the geologic repository's
ability to meet the performance
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chemically reactive materials in an
emount that could compromise the
ability of the underground facility to
contribute to waste isolation or the
ability of the geologic repository to
satisfy the performance objectives.
(2) Free Liguids. The waste package

shall not contain free liquids in an

k. excavation and waste emplacement
« areas. smount that could compromise the
s M Engineered barriers. ered ability of the waste packages to achieve
¥ barriers shall be designed to assist the | the performance objectives relating to
"geologic se in meeting the containment of HLW (because of
erformance objectives for the period chemical interactions or formation of
" following permanent closure, . pressurized vapor) or result in spillage

and spread of contamination in the
event of waste package perforation
during the period through permanent
closure.

(3) Handling. Waste packeges shall be
designed to maintain waste containment
during transportation, emplacement, and
retrieval.

(4) Unique identification. A label or
other means of identification shall be
provided for each waste packege. The
identification shall not impair the
integrity of the waste package and shall
be applied in such a way that the
information shall be legible at least to
the end of the period of retrievability.



A8 FR 28194

60.135(b)

Each waste package identification shall
be consistent with the waste package's
permanent written records.

(c) Waste form criteria for HLW.
High-Jevel radiocactive waste that is
emplaced in the underground facility

be designed to meet the following-
criteria:

(1) Solidification. All such radicactive
wastes shall be in solid form and placed
in sealed containers.

{2) Consolidation. Particulate waste
forms shall be consolidated (for
example, by incorporation into an
encapsulating matrix) to limit the

svagilability and generation of
particulates. ’

_(3) Combustibles. Al combustible
radioactive wastes shall be reduced to a
noncombustible form unless it can be
demonsirated that & fire involving the
waste packages conteining combustibles
will not compromise the integrity of
other waste packeges, adversely affect
any structurcs, systems, or components
important to safety, or compromise the
ability of the underground facility to
contribute to waste isolation. :

(d) Design criteria for other
radioactive wastes. Design criteria for
waste types other than HLW will be
sddressed on an individual basis if end
when they are proposed for disposal in a
geologic repository.

Performance Confirmation
Requirements

§€0.137 Genersl requirements for
performance confirmation.

The geologic reposilory cperations
erea shall be designed so a3 to permit
implementation of & performance
confirmation program that meets the
requirements of Subpart F of this part.

-Subpart F—Performance Confirmation

Program

§60.140 General requirements.

{a) The gerformance confirmation
program shall provide date which
indicstes, where practicable, whether—

(1) Actual subsurface conditions
encountered and changes in those .
conditions during construction and
was!¢ emplacement operations are
within the limits assumed in the
licensing review; and .

(2) Natural and engineered systems
&nd components required for repository
operation, or which are designed or
assumed to operate as barriers after
permanent closure, are functioning as
intcnded and anticipated.

(b) The program sha!l have been
started during site characterization and
it will continue until permanent closure.

{c) The program shall include in situ
monitoring, laboratory and field testing,
and in situ experiments, es may be
sppropriate to accomplish the objective
as stated above.

48 FR 268194

(d) The program shall be implemented
so that:

(1) It does not adversely effect the
ebility of the nature! and engineered
elements of the geologic repository to
meet the performance objectives.

(2) 3t provides baseline information
and analysis of that information on
those parameters and natural processes
pertaining to the geologic setting that
may be changed by site

characlerization, construction, and
operational activities.

(3) It monitors end analyzes changes
from the baseline condition of
parameters that could affect the
performance of & geologic repository.

(4) It provides an established plan for
feedbeck and analysis of data, and
implementation of appropriate action.

§60.141 Confirmation of geotechnical and
design paramaeters.

(=) During repository construction and
operation, & continuing program of
surveillance, measurement, testing, and
geologic mapping shall be conducted to
ensure that geotechnical end design
parameters are confirmed and to ensure
that appropriate action is taken to
inform the Commission of changes
needed in design to accommodate actual
field conditions encountered.

(b) Subsurface conditions shall be
monitored and evaluated against design
assumptions.

(c) As a minimum, measurements
shall be made of rock deformations and
displacement, changes in rock stress
and strain, rate and location of water
inflow into subsurface areas, changes in
groundwater conditions, rock pore water
pressures including those along
fractures and joints, and the thermal and
thermomechanical response of the rock
mass as & result of development and
operations of the geologic repository.

{(d) These measurements and
cbservations shall be compared with the
original design bases and assumptions.
If significant differences exist between
the measurements and observations and
the criginal design bases and
assumptions, the need for modifications
to the design or in construction methods
shall be determined and these
differences and the recommended
changes reported to the Commission.

{e) In situ monitoring of the
thermomechanica! response of the
underground facility shall be conducted
until permanent closure to ensure that
the performance of the natural and
Engineerlng features are within design

mits.

§60.142 Dasign testing.

(a) During the early or developmental
stages of construction, e program for in
situ testing of such features as borehole -
and shaft seals, backfill, and the therma!
interaction effects of the waste
packages, backfill, rock, and

R 28194
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groundwater shall be conducled.

(b) The testing shall be inftiated as
early as is practicable.

{c) A backfill test section shall be
constructed to test the effectiveness of
backfill placement and compaction
procedures against design requirements

before permanent backfill placement is
begun. v

(d) Test sections shall be established
to test the effectiveness of borehole and
shaft seals before full-scale operation
proceeds 1o scal boreholes and shafts.

§60.143 Monitoring and testing waste
packages.

(a) A program shall be esteblished at
the geologic repository operations area
for monitoring the condition of the
waste packages. Waste packages
chosen for the program shall be
representative of those to be emplaced
in the underground facility.

(b) Consistent with safe operation at
the geologic repository cperations area,
the environment of the waste packages
selected for the waste package
monitoring program shall be
representative of the environment in
which the wastes are to be emplaced.

(c) The waste package monitoring
program shall include laboratory
experiments which focus on the internal
condition of the waste packages. To the
extent practical, the environment
experienced by the emplaced waste
peckages within the underground
facility during the waste package

. monitoring program shall be duplicated

in the Jaboratory experiments.

{d) The waste package monitoring
program shall continue as long as
practical up to the time of permanent
closure.

Subpart G—Quality Assurance

§€0.150 Scope.

As used in this part, “quality
assurance” comprises all those planned
and systematic actions necessary to
provide adequate confidence that the
geologic repository and its subsystems
or components will perform
satisfactorily in service. Quality -
assurance includes quality control,
which comprises those quality
assurance actions related to the physical
characteristics of a material, structure,
component, or system which provide a
means to control the quality of the
material, structure, component, or
system to predetermined requirements.

§80.151 Applicabliity.

The quelity assurance program
applies to all systems, structures and
components important to safety, to
design and characterization of barriers
importent to waste isolation and to
activities related thereto. These
activities include: site characterization,

’
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facility and equipment construction,
facllity operation, performance
confirmation, pernianent closure, and

decontamination and dismantlingof
surface facilities.

§60.152 implementation.

DOE shall implement a quality
assurance program bhased on the criteria
of Appendix B of 10 CFR Pert 50 as
applicable, and appropriately
supplemented by additional criteria as
required by § 60.151.

Subpart H=Tralning and Certification
of Personne!

$60.160 Ganera! requirements.

Operations of systems and
components that have been identified as
important to safety in the Safety
Analysis Report and in the license shall
be performed only by trained and
certified personnel or by personnel
under the direct visual supervision of an .
individual with training end certificetion
in such operation. Supervisory
personne} who direct operations that are
important to safety must slso be
certified in such operations.

48 FR 20194

§60.161 Training and certification
program.

DOE shall establish a program for
training, proficiency testing. certification
and requalification of operating and
supervisory personnel,

§60.162 Physical requirements.

The physical condition and the
general health of personnel certified for
operations that are important to safety
shall not be such as might cause
operational ervors that could endanger
the public health and safety. Any
condition which might cause impaired
judgment or motor coordination must be
considered in the selection of personnel
for activities that are important to
safety. These conditions need not
categorically disqualify & person, so
long as appropriate provisions are made
to sccommodate such conditions.

Subpart I—-Emergency Pianning
Criteria [Reserved)
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10 CFR Part 60 -

Disposal of High-Level Radioactive
Wastes in Geologic Repasitories;
Conforming Amendments

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission {NRC) is proposing to
smend its regulations for disposal of
high-level radioactive wastes in geologic
repositories. The amendments are
necessary to conform existing NRC
regulations to the environmental
standards for management and disposal
of high-level redioactive wastes
promulgated by the Environmetal
Protection Agency (EPA) on September
19, 1985. The proposed rule would
incorporate all the substantive
requirements of the environmental
standards and make several changes in
the wording used by EPA in order o
maintain consistency with the current
wording of the NRC regulations.
DATE: Comment period expires August
18, 1986. Comments received after this
date will be considered if it is practicel
to do so, but assurance of consideration
cannot be given except as to comments
received on or before this date.
ADDRESSES: Written comments may be
submitted to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Docketing and Services
Branch. Comments may also be
delivered to Room 1121, 1717 H Street
NW., Washington, DC, from 8:15 am. to
§:00 p.m. weekdays. Copies of the
documents referred to in this notice and
comments received may be examined at
the NRC Public Document Room, 1717 H
Street NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Danie! J. Fehringer, Division of Waste

Management, Office of Nuclear Materiel
Safety and Safeguards, U.S. Nuclear

" Regulatory Commission, Washington,
DC 20555, telephane (301) 427-4798.

DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES

IN GEOLOGIC REPOSITORIES;

LICENSING PROCEDURES
PROPOSED RULE MAKING

SUPPLEMENTARY INFORMATION:
Background

Section 121 of the Nuclear Waste
Policy Act of 1882 (NWPA), 42 US.C.
10141, directs the Environmental
Protection Agency (EPA) to “"promulgate
generally ap,plicnble standards for
protection of the general environment
from offsite releases from radioactive
material in repositories.” EPA published
its final high-level radioactive waste
(HLW]) standards in the Federal Register
on September 18, 1885 (50 FR 38068).
Section 121 of the NWPA further
specifies that the regulations of the NRC
“ghall not be inconsistent with any
comparable standards promulgated by
[EPA)”

The Nuclear Regulatory Commission
has previously published rules (10 CFR
Part 60, 46 FR 13980, February 25, 1981,
48 FR 28204, June 21, 1983) which
established procedures and technical
criteria for disposal of HLW in a
geologic repository by the U.S.
Department of Energy (DOE). This
notice describes the interpretations and
analyses which the Commission
considers to be eppropriate for
implementation of the EPA standards,
and identifies modificetions to the
Commission's regulations which are

- considered appropriste to maintain

consistency with the standards
promulgated by EPA.

It should be noted that “working
draft” versions of the EPA standards
were available to the Commission when
Part 60 was being developed, and the
Commission structured its regulations to

be compatible with those draft
standards. (See, for example, 48 FR
28195-28205, June 21, 1983, where the
Commission discussed its final technical
criteria, and NUREG-0804, the steff's
analysis of public comments on the
proposed technical criteria. NUREG-
0804 is available in the NRC Public
Document Room.) Since many of the
genera] features of the “working drafis”
remain present in the final standards,
Part 60 is largely consistent with those
standards. EPA has, however,
sometimes used different terminology to
describe concepts already present in
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Part 80. To maintain the overall
structure of Part 80, and to avoid
introduction of duplicative terminology
which could prove confusingin e
licensing review, the Commission
prefers to retain its own established
terms. Most of the smendments to Part
60 proposed in this notice involve direct

" incorporation within Part 60 of the

substantive requirements of the EPA
standards, reworded as necessary to
conform to the terminology of Part 60.
(Additional proposed amendments
derive from EPA's “assurance
requirements,” as discussed in Section
111 of this notice. One further
amendment, unrelated to the EPA
standards, is proposed for clarification
of existing wor in Part 80.) With the
issuance of this rule, no substantive
changes are intended in the
requirements of the EPA standards or in
the environmental protection they
afford.

The EPA standards specify certain
limits on radiation exposures and
releases of radioactive material during
two principal stages: First, the period of
management and storage operations at &
repository and. second, the long-term
period after waste disposal hes been
completed. These standards, and the
proposed rules to implement them
during operations and after closure, are
discussed in section 1 below, while
section I provides some further
observations regarding the menner in
which the Commission intends to apply
the EPA standards in its licensing -
proceedintgs. Section Il describes
additional proposed rules related to
certain “assurance requirements” which
are present in EPA's standards but
which are not applicable to NRC-
licensed facilities. In order to avoid
potential jurisdictional problems which
might arise if this section of the EPA
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standards were applied to NRC-licensed
facilities, the NRC is proposing to add
substantially equivelent provisions to its
regulations. Finally, this notice presents
& section-by-section analysis of the

_proposed rule (section IV), followed by
the specific text of the proposed
amendments to Part 60. (The
organization of section IV follows that
of Part 60 while the text of section I is
organized 1o present a section-by-
section discussion of the EPA standards.
Parts of section IV are therefore
repetitions of information presented in
section L)

L Limits on Exposures and Relecses

The limits established by EPA for the
period of repository operations appear
at 40 CFR 191.03. The limits applicable
to the period after disposal include
“containment requirements” (limits on
cumulative releases of radionuclides to
the environment for 10,000 years) in
§ 191.18, “individual protection
requirements” in § 191.15, and “ground
water protection requirements” in
§ 101.16. Implementation of each of
these sections is discussed in the
following paragraphs.

Standards for repository operations
(§ 191.03). The standards for repository
operations are virtually identical to the
standards previously promulgated by
EPA for the uranium fuel cycle (42 FR
2880, January 13, 1877), and will be
implemented in the same manner.* DOE
will be expected to demonstrate,
through analyses of anticipated facility
performance, that the dose limits of
these standards, 2s well as the
standards for protection against '
radiation set out in 10 CFR Part 20, will
not be exceeded. Releases of
radionuclides and resulting doses during
operations are amenable to monitoring,
and DOE will be required to conduct &
monitoring program o confirm that the
limits are complied with. Section
60.111(a) would be amended to includes
the EPA dose limits. Section 60.101(a)({2)
slready includes a provision reguiring
“reasonable assurance” thet the release
limits be achieved, and it is not
necessary to repeat this language in the

1t should be noted that & potentia! ambiguity
exists in this section of EPA's HLW standards and
in EPA's uranium fuel cycle standards. Both .
standards limits the annual dose eguivalent to any
member of the public to “25 millirems to the whole
body. 75 millirems 1o the thyroid, end 25 millirems
10 any other critical organ” (emphasis added). The
Commission has always interpreted these limits as
 the word “and" were replaced by “or." Thus. the
Commission would nof consider it acceptable to
allow en snnua! dose eguivalent of 28 millirems to
the whole body and sn additions) 23 millirems to
any other organ. The Commission will continue to _
implement these limits as it has in the past. but will
encourage EPA to clarify the wording quoted sbove.
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release limits of § 60.111. I is also not
necessary tc employ the terms -
“management” and “storage.” as EPA
has done, since all preclosure repository
operations are already subject to the
provisions of § 60.111.

Postclosure standards. The EPA.
postclosure standards are all expressed
in terms of a “reasonable expectation”
of meeting specified levels of
performance, EPA explained that it

_selected this term because “ ‘reasonable

essurance’ has come to be associated
with a level of confidence that may not
be appropriate for the very long-term
analytical projections that are called for
by 181.13." The Commission is sensitive
to the need to account for the
uncertzainties involved in predicting
performeance over 10,000 years, and the
difficulties as well as the importance of
doing so. The Commission has
attempted to address this concern in the
existing language of § 60.101(a)(2}. That
section requires e finding of reasonable
assurance, “making allowance for the
time period, hazards, and uncertainties
involved, that the outcome will be in
conformance” with the relevant criteria.
Rather than adopt en additional concept
such as “reasonable expectation,” the
Commission proposes to add additiona)
explanetory text, derived from EPA's
wording, to its existing discussion of
resonable assurance. This text will
meke clear the Commission's belief that
its concept of reasonable assurance,
although somewhat different from
previous usage in reactor licensing, is
appropriate for evaluations of repository
performance where long-term issues and
substantis! uncertainties are inkerent in
projections of repository performance.
The Coimnmission considers that the level
of confidence associated with its
concept of reasonable assurance is the
same as that sought by EPA in the use of
the term “reasonable expeciation.”

In the cese of the individual
protection requirements (40 CFR 191.15),
the standards limit the annual dose
equivalent to any member of the public
in the accessible environment. A new
provision in § 60.112(b) is proposed that
would include the dose limits
established by EPA as well as the
additional specifications, which the
Commission finds to be reasonable, with
regard to consideration of all pathways
including consumption of drinking water
from a “significant source of ground
water,” as defined by EPA.

The EPA standards require that the
individual protection reguirements be
achieved only for “undisturbed
performance” of a geologic repository
{“disposal system” in EPA's
terminology). The proposed amendment
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to Part 60 makes no reference lo
“undisturbed performance’’ Instead, it
provides that the standard is to be met
“in the absence of unanticipated
processes and events.” The Commission
considers the concepts of undisturbed
performance and the absence of
unanticipated processes and eventis to
be identical. As used by EPA (40 CFR
191.12(p}}. “undisturbed performance”
refers to the predicted behavior of a
disposal system if it is “not disrupted by
human intrusion or the occurrence of
unlikely natural events. “Since humen
intrusion and unlikely natural processes
and events are precisely the types of
“unenticipated processes and events”
defined in § 60.2, the two concepts are
the same. Thus, the Commission
considers that the phrase “in the
sbsence of unanticipated processes and
events” has the same meaning as
“undisturbed performance"” in the EPA
standards. To maintain the overall
structure of Part 60, and to avoid
introduction of duplicative language, the
Commision prefers to retsin its own
established terms.

The engineered barriers of 2
repository will, in many cases, be
instrumental in achieving compliance
with both the individual protection
requirements and the groundwater
protection requirements discussed
below. The Commission notes that the
existing provigions of Part 60 require the
engineered barriers of & repository to
achieve their containment end release
rate performance objectives “assuming
anticipated processes and events.”
Thus, equating “undisturbed
performance” with “anticipated
processes and events” causes no change
in the types of conditions for which the
engineered barriers must be designed.

The ground water protection
requirements (40 CFR 181.18) focus on
the quality of eny “special source of
ground water," which is defined,
generally, as 8 source of drinking water
in an area that includes and surrounds
the geologic repository. This ares
extends for five kilometers beyond the
controlled area. The standard applies to
water “withdrawn" from such a special
source. The Commission is proposing to
include the EPA standard es & new
performance objective (§ 60.112(c)).
Once agein the rule applies in the
absence of unanticipated processes and
events instead of “undisturbed
performance.”

The contoinment requirements (40
CFR 181.13) restrict the total amount of
radicactive material released to the
environment for 10,000 years following
permanent closure of a repository. EPA
provides a table listing release limits for

.
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the significant radionuclides present in
HLW or spent fuel. The values in this
table were derived, based on
environmenta! transport and dosimetry
considerations, so that the amount of
eech radionuclide listed in the table
will, if released to the environment,

produce a})proximatel the same
number of population Kealth effects. The
standard er specifies different

release limits for releases with differing -

likelihoods of occurrence. The
Commission is proposing to incorporate
these requirements as a new
performance objective (§ €0.112(a)),
along with & new § 60.115 containing
EPA's table of release limits.

The regulation goes on to state that
the disposa! systems shall be designed
to provide & reasonable expectation—
“based on performance assessments"—
that the release limits are satisfied.
While the proposed amendments
incorporate most of the EPA standard in
its precise terms, they omit the reference
to performance assessments. Part 60
already requires analyses virtually
identical to those contemplated by EPA,
but the Commission proposes to add
additional wording to § 60.21(c){1)(ii)(C)
to emphasize consistency with the EPA
standards.

The Commission notes. in this
connection, that EPA's reference to
estimating the cumulative releases
caused by all significent processes and
events, to be incorporated in an overall
probability distribution of cumulative
release to the extent practicable, does
pot modify the principles underlying
Part 60. As wes observed when NRC's
fina! technical criteria were published in
1083 (48 FR 28204), the Commission
expects that the information considered
in a licensing proceeding will include
probability distribution functions for the
consequences from anticipated and
unanticipated processes and events.
Further information concerning the
Commission’s plans for assessing
repository performance is contained in
Section 11 of this notice.

1II. Additional Comments on
Implementation of the EPA Standards

Four sections of the EPA standards
contain numerial requirements for which
compliance must be demonstrated—
standards for repository operations,
post-closure individua! and groundwater
protection reguirements and
containment requirements restricting the
total amount of radionuclides projected
to be released to the environment after
repository closure. The discussion of.
section I of this notice articulates the
Commission’s interpretation of the
standards that have been issued by
EPA. Additional comments related to

implementation of each of these sections
are presented in the following
paragraphs.

Standards for repository operations.
As discussed previously, the standards
for repository operations are virtually
identical to the standards previcusly

"promulgated by EPA for the uranium

fuel cycle, and will be implemented in
the same manner. A lcense applicant
will be expected to demonstrate,
through analyses of anticipated facility
performance, that the dose limits of
these standards will not be exceeded.
Doses during operations are amenable
to monitoring, and the applicant will be
required to conduct a monitoring
progrem 1o confirm that the dose limits
are complied with.

Individual and groundwater
protection requirements. The individual
and groundwater protection
requirements are appliceble for the first
1,000 years after permanent closure of a
repository. Monitoring is not practical
for this period of time and the epplicant
will therefore be required to
demonstrate compliance with these
requirements through analyses of
projected repository performance. Two
genere! approaches might be pursued by
DOE. First, DOE might choose to
celculate the expecied concentrations of
radionuclides in certain groundwaters
potentially useable by humans in the
future, Such calculations would include
projections of waste package and
engineered barrier performance (to
provide a source term) as well as
evaluations of the direction, velocity
and volumetric flow rates of
groundwaters near the repository. The'
EPA standards specify the types of
groundwaters to be considered in such
analyses (through the definitions of the
terms “significant” and “special”
sources of groundwater), and these
concepts will be incorporated directly
into Part 80. Alternstively, DOE might
choase to show compliance with these
requirements by demonstrating that

- other barriers, such as the waste

packages or the emplacement medium
(e.g.. salt), will provide substantially
complete containment for the first 1,000
years after permanent closure thereby
preventing contamination of the
groundwaters of concern.

1f DOE chooses to calculate the
expected concentrations of
radionuclides in groundwaters, rather
than to rely on containment by
engineered barriers, it will also be
necessary 1o calculate potential doses to

_Individuals in the future. The individual

protection requirements limit the annual
dose equivalent to any member of the
public in the accessible environment. If
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a "significant source of groundwater”
{as defined) is present, the Commission
will assume that a hypothetical
individual resides at the boundary of the
controlled area and obtains his domestic
water supply from & well et that
location. If no such source of
groundwater is present, the location of
the maximally exposed individual and
the pathways by which he might be
exposed to radionuclides released from
a repository must be examined on a site-
specific basis.

The individual protection
requirements also necessitate
assumptions about the dietary patterns
and other potential modes of ingestion
of radionuclides during the next 1,000

‘years. The Commission will assume that

current patterns remain unchanged,
unless it can be convincingly
demonstrated that a change is likely to
occur (e.g.. reduced groundwater
consumption due to depletion of an
aquifer).

Both the individua) and groundwater
protection requirements are applicable
only for "undisturbed performance” of &
repository system. As discussed in
Section I, this term is considered to be
equivelent to “anticipated processes and
events,” as currently defined in Part 60.
The Commission will therefore require &
demonstration of compliance with these
requiremente essuming the occurrence
of anticipated processes and events, but

"will not require & demonstration of

compliance in the event of unanticipsted
processes and events.

Containment reguirements. The
containment requirements are
applicable for 10,000 years after
repository closure. Therefore,
compliance with these requirements
must also be evaluated by analyses of
projected repository performance rather
than by monitoring. The containment
requirements call for significantly
different analyses than those discussed
above. This section of the EPA
standards restricts the total amount of
radioactive materia! released to the
environment for 10,000 years following
permanent closure of & repository. This
section further specifies different release
limits for releases with differing
likelihoods of occurrence.
Notwithstanding the quantitative
probabilistic form of the EPA
containment requirements (40 CFR
191.13), the Commission finds that there
is adequate flexibility therein to allow
them to be implemented using the
licensing procedures of 10 CFR Parts 2
and 60. A further discussion of these
matters is appropriate in order to avoid
ambiguity in the application of the
probabilistic conditions.
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As the Commission emphasized when
the technical criterig for geologic
repositories were promulgated in final
form (48 FR 28204), there are two ~ -
distinct elements underlying a finding
that & proposed facility satisfies the
desired performance objective for long-
term isolation of radicactive waste.
There is, first, a standard of
performance—some statement regarding
the quantity of radicactive material that
may be released to the accessible
environment. This standard can be
expressed in quantitative terms, and
may include numerical requirements for
the probabilities of exceeding certain
levels of release.

The second element of a finding
relates to the confidence that is needed
by the factfinder in order to be able to
conclude that the standard of
performance has been met. The
Commission has insisted, and the EPA
has ed, that this level of confidence
must be expressed qualitatively. The
licensing decisions that must be made in
connection with & repository involve
substantial uncertainties, many of which
are not quantifiable (e.g., those
pertaining to the correctness of the
models used to describe physics!
systems). Such uncertainties can be
sccommodated within the licensing
process only if a qualitative test is
applied for the level of confidence that
the numerical performance objective
will be achieved.

The essential point to be kept in mind
is that findings regarding long-term
repository performance must be made
with “reasonable assurance.” The
Commission attempted to explain this
concept in the existing wording of
§ 60.101(e) where it noted that
allowance must be made for the time
period, hazards, and uncertainties
involved. Additional language is being
proposed at this time, in the same
section of Pert 60, to further emphasize
that qualitative judgments will need to
be made including, for example,
consideration of the degree of diversity

-or redundancy among the multiple
barriers of & special repository. )

Application of e qualitative test in no
way diminishes the leve) of safe
required by a numerical standard. The
applicant will be required to submit a
systematic and thorough analysis of
potential releases and the Commission
will issue a license only if it finds a
substantiel, though unquentified, level of
confidence that compliance with the
release limits will be achieved. As we
have stated previously (48 FR 28201), in
order to make s finding with
“reasonable assurance,” the
performance assessment which has
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been performed in the course of the Identify all significant processes and
Mcensing review must indicate that the events which could affect the repository
likelihood of exceeding the EPA (2) evaluate the likelihood of each

standard is low and, further, the
Commission must be satisfied that the
performance assessment is sufficiently
conservative, and its limitations are
sufficiently well understood, that the
actual performance of the geologic
lrgioaitory will be within predicted

t!

8.
‘The Commission will evaluate
compliance with the containment
requirements based on & performance
assessment. Such an assessment will: (1)

process or event and the effect of each
on release of radionuclides to the
environment, and (3) to the extent
practicable, combine these estimates
into an overall probability distribution
displaying the likelihood that the
amount of radicactive materia! released
to the environment will exceed specified
values. The Commission anticipates that
the overall probability distribution will
be displayed in the format shown below.

Likel{hood 1.0 |
of Exceeding N
Yalues con the |
Horizontal |
Axis |
i
i
o1
Amount of Radicactive
figure 1. Material Released

I1lustrative “Complementary Cumulative Distribution Function.

When the results of analyses are displayed in this format, the limits of EPA's
containment requirements take the form of “step functions.” as shown in Figure 2.

Likelfhood 1.0 {o==~======e=e; EPA Bound

of Exceeding .1| | +

Values on the 10 °i| lesccccessss

Horizontal |

Axis | EPA Bound
|
&

+

1.0 10
Multiples of EPA
Relesse Limits

figure 2. Graphic Representation of EPA Containment Requirements.

In Figure 2, releases which exceed the value specified in the EPA containment
requirements (Table 1) must have & likelihood less than one chance in ten (over
10,000 years), and releases which exceed ten times that value must have a likeli-
hood less than one chance in one thousand (over 30,000 years). Thus, in order to
demonstrate compliance with EPA’s containment requirements, the entire probabil-
ity distribution must lie below the “stair-step” constraints illustrated in Figure 2.

“anticipated” and unanticipated”
processes and events in the terminology
of Part 80. (By the definition of
“unsanticipated processes and events” in
Pert 60, processes and events less likely
than “unanticipated" are not sufficiently
credible to warrant consideration.) For

In constructing & probability
distribution of the type illustrated
sbove, it is necessary to consider, in
EPA's terms, all “significant processes
and events that may effect the disposal
system.” This is equivalent, as we
interpret the EPA standard. to all
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purposes of the proposed § 60.112(s)
only, which Incorporates EPA's
containment requirements, no
distinction is to be made between
“anticipated” and “unanticipated”
processes and events; all such processes
_and events must be factored into the
evaluation. inclu determination of
such probabilities of occurrence as may
be found to be appropriate. {For
purposes of the proposed § €0.112 (b)
and (c), which incorporate EPA's
“individua! and groundwater protection
requirements, only “anticipated”
processes and events need be
considered as discussed previously.)
The Commission will requirean
extensive and thorough identification of
relevent processes and events, but will
require analyses of the probability and/
or consequence of each only to the
extent necessary to determine its
contribution to the overall probability
distribution. If it can be shown, for
example, that & particular event is so
unlikely to occur that its effects on the
probability distribution would not be
meaningful, further analysis of the
consequences of that event would not be
required. Generally, categories of -
processes and events which can be
shown to have a likelihood less than one
chance in 10,000 over 10,000 years, along
with categories of processes and events
which otherwise can be shown not to
change the remaining probability
distribution of cumulative release
significantly, need not receive further
snalysis. (The term “categories” is used
to refer to general classes of processes
_ and events, such as faulting, volcanism,
or drilling. subsets of these general
categories, such as which
intersects & canister or fault
displacement of a specific magnitude,
‘may need to be retained in an analysis if
the general category has been finely
divided into & large number of specific
process or event description, each with
reduced probabilities of occurrence.)
Treatment of uncertainties. As
discussed previously, substantial
uncertainties will be involved in
snalyses of Jong-term repository
performance. These uncertainties may
include (1) identification of basic
phenomena and their potentia! effects
on repository performance, {2)
development and velidation of models
to describe these phenomena, (3}
accuracy of available data, and (4)
" galculational uncertainties. Various
methods may be used to accommodate
such uncertainties including, for
example, numerical estimates of
uncertainties (expressed as probability
distributions) or conservative,
“bounding” models or data. Treatment

of uncertainties will rely heavily on
expert judgment, both for selection of an
appropriate method and for application
of that technique. EPA recognzied the
importance of uncertainties when its
standards wee promulgated. In
Appendix B of 40 CFR Part 191 (50 FR
38088, September 10, 1085), EPA stated
“substantial uncertainties are likely to
be encountered in making {(numerical)
predictions (of repository performance).
In fact, sole reliance on these numerical
predictions to determine compliance
may not be appropriate; the
implementing agencies may choose to
supplement such predictions with
qualitative judgments as well.” It is
possible—in fact likely—that the
various parties to s licensing proceeding
will have significantly different views,

. all with technical merit, regarding the

best methods to use, and these differing
views may result in presentation of
widely different estimates of repository
performance.

Any such differences could be
resolved in & number of ways. One

. permissible method for dealing with the

uncertainties reflected in the record of
the proceeding would be to rely heavily
upon conservative, “bounding”
analyses. Perhaps it could be shown that
even if this approach were employed,
the predicted performance would still
satisfy the containment requirements
established by EPA. On the other hand,
en epparent violation of the standard
(based on conservative analyses) would
not necessarily preclude the
Commission from finding, with
reasonable assurance, that repository
performance would conform to the EPA
standard. After carefully evaluating the
relevant uncertainties, DOE could
present the same data in the form of &
cumulative probability distribtion that
was less conservative—for example,
one that more accurately represents the
best current technical understanding.
Thus, alternative methods are available
to DOE for treatment of uncertainties
when making its demonstration of
reasonable assurance of compliance
with the provisions of Part 60.

It should be noted, however, that
analyses based on “best estiamtes” of
repository performance might be found
to be inadequate if subsiantial
uncertainties are present. In that case,
notwithstanding the apparent
conformity with the EPA standard, the
Commission might ultimately conclude
that it lacked the necessary reasonable
assurance, considering the uncertainties
involved. that the performance would
meet the containment requirements.

Because uncertainties are so
important in analyses of repository

60-PR-5

performance and will play such & major
role in a licensing proceeding, the
Commission emphasizes the importance
of efforts being undertaken to foster a
common technica! understanding and to
resolve issues, where it is practicable to
do so, prior to receipt of & license
spplication. Many of the provisione of
the Nuclear Waste Policy Act are
directed toward this goal. One
especially important opportunity, in this
regard, is DOE's preparation of site
characterization plans and the review
and comment process to be carried out
by the Commission and other interested
parties. Additionally, NRC and DOE are
engaged, under an interagency
procedural agreement, in ongoing
technical discussions on matters that
pertain to licensing requirements; these
discussions ere in the form of open
meetings, affording other persons an
opportunity to identify pertinent
considerations that might also need to
be addressed. The staff is also Issuing
staff technical positions on specific
methods of analysis that would be
acceptable for evaluating compliance
with Part 60 technical criteria and
performance cbjectives. As issues
mature, the Commission will, where
appropriate, use the rulemaking process
to seek resolution of issues where &
licensing proceeding might otherwise
encounter difficulties due to ambiguity
regarding acceptable assessment
methods. Nevertheless, the data
available at the time of licensing will
inevitably be imperfect. It is therefore
essential that every effort be made by
DOE—and by any other party that
develops data which it may propound at
a hearing—to use careful methods to
enhance, and document, the
trustworthiness of the evidence which it
may submit.

1l EPA Assurance Requirements

EPA's regulations (40 CFR 191,14}
include certain “essurance
requirements” designed, sccording to
the rule, to provide the confidence
needed for long-term compliance with
the containment requirements. As noted
by EPA in its preamble, the Commission
took exception to the inclusion of these
provisions in the regulations. The
Commission viewed the assurance
requirements as matters of
implementation that were not properly
part of the EPA's authorities assigned by
Reorganization Plan No. 3 0f 1870. In
response to this concern, the two
egencies have agreed 1o resolve this
issue by NRC's making eppropriate
modifications to Part 60, reflecting the
matters eddressed by the assurance
requirements. end by EPA’s declaration
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that those requirements would not apply
to facilities regulated by the
Commission. The following discussion
sets forth the Commission's views with
respect ta each of the EPA assurance
requirements and identifies the
proposed rule changes that are deemed
to be appropriate under the ’
circumstances.

EPA Assurance Requirement 40 CFR
191.14{a). Active institutional controls over
disposal sites should be maintained for s
long & period of time as is practicable afier
'disposal; however, performance assessments
that assess isolation of the wastes from the
accessible environment shall not consider
any contributions from active institutional
controls for more than 100 years after
disposal.

Analysis end Proposed Changes. The
Commission's existing provisions
(§ 60.52) related to license termination
will determine the length of time for
which institutional controls should be
maintained, and there is therefore no
need to alter Part 80 to reflect this part
of the assurance requirement.

The second part of this assurance
requirement would require that“active”
institutional controls be excluded from
consideration (after 100 years) when the
isolation characteristics of a respository
are assessed. It has always been the
intent of Part 60 not to rely on remedial
actions (or other active institutional
controls) to compensate for & poor site
or inadequate engineered barriers.
However, in the definition of
“unanticipated processes and events,”
Part 60 expressly contemplates that, in
assessing human intrusion scenarios, the
Commission would assume that
“institutions are able to assess risk and
to toke remedial action at & level of
social crganization and technological
competence equivalent to, or superior to,
that which wes applied in initiating the
processes or events concerned”
{emphasis added). Therefore, it might
appear at first examination that Part 80
is at odds with the EPA assurance
requirements.

Although both the EPA regulation and
_Part 80 refer to “remedie] action,” the
action being considered is not the same.
The EPA assurance requirement deals
with a planned capability to maintain a
site and, if necessary, to take remediel

. action at & site in order 1o assure that
isolation is achieved. The Commission
agrees that such capability should not
‘be relied upon. The extent to which
corrective action mey be taken after an

" unanticipated intrusion occurs is &n
entirely different matter. The :
Commission may wish to consider, for
example, the extent to which the
applicetion of the limited societal
response capability assumed by the rule
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(e.g.. sealing boreholes consistent with
current petroleum industry practice)
could reduce the likelihood of releases
exceeding the values specified in the
containment requirements or could
eliminate certain hypothetical scenarios
such as systematic and persistent
intrusions into a site.

Subject to the comments above, the
Commission concurs with the EPA’s
definitions of “active” and “passive™
fastitutional controls, as well as the
principle that ongoing, planned. active
protective measures should not be relied
upon for more than 100 years after
permanent closure. We &re therefore
proposing to include EPA’s definitions,
together with & new section (§ 60.114)
which would expressly provide that
active (or passive) institutional controls
shall not be deemed to assure
compliance with the containment
requirements over the long term. Some
activities which arguably fall within
EPA’s definition of “active institutional
controls” (e.g., remediel actions and
monitoring parameters related to
geologic respository performance) are
relevant to assessing the likelihood and
consequences of processes and events
affecting the geologic setting. We are
proposing, also in § 60.114, to allow such
activites to be considered for this
purpose. We regard this as being fully
consistent with the thrust of the EPA
position.

EPA Assurance Reguirement 40 CFR
1601.14(b). Disposa! systems shs!l be
monitored after disposal to detect substantisl
and detrimental deviations from expected-
performence. This monitoring shell be done
with techniques that do not jeopardize the
isolation of the wastes and shall be
conducted until there are no significant
concerns ic be addressed by further
monitoring.

Anclysis and Proposed Changes. Part
60 currently requires DOE to carry out a
performance confirmation program
which is to continue until repository
closure. Part 60 does not now require
monito after repository closure
because of the likelihood that post-
closure monitoring of the underground
facility would degrade repository
performance. The Commission
recognizes, however, that monitoring
such parameters as regional ground
water flow characteristics may. in some
cases, provide desirable information
beyond that which would be obtained in
the pérformance confirmation program,
and the Commission is proposing to
require such monitoring when it can be
accomplished without adversely
affecting repository performance.

The proposed requirement for post-
permanent closure monitoring requires
that such monitoring be continued until
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termination of & license. The
Commission intends that a repository
license not be terminated until such time
as the Commission is convinced that
there is no significant additional
information to be obtained from such
monitoring which would be material to a
finding of reasonable assurance that
long-term repository performance would
be in accordance with the established
performance objectives.

A number of changes in Part 60 are
proposed to reflect these views with
respect to post-closure monitoring. First,
& new section (§ 60.144) would provide

for the performance confirmation

program, already required by Subpart F
of Part 60, to include & program of posi-
closure monitoring. Second, the
licensing findings required at the time of
license termination (§ 60.52(c)) would
specifically be related to the results
available from the post-closure
monitoring program. Third, DOE would
be required o provide more detailed
information concerning its plans for
post-closure monitoring in its original
application (§ 60.21(c)} and when it
applies to amend its license prior to
permanent closure (§ 60.51(a)).

EPA Assurance Requirement 40 CFR
161.14(c). Disposa! sites shall be designated
by the most permanent markers, records, and
other passive institutions! controls
practicable to indicate the dangers of the
wastes and their location.

Analysis and Proposed Changes. The
existing provisions of 10 CFR Part 60
elready required that DOE take the
measures set out in this assurance
requirement. For further information,
refer to § 60.21(c)(8) (requirement that
license application describe controls to
regulate land use). § 60.51(g)(2)
{information to be submitted, prior to
permanent closure, with respect to land
use controls, construction of
monuments, preservation of records,
elc.), and § 60.121 (requirements for
ownership and control of interests in
land).

EPA Assurance Reguirement 40 CFR
151.14(d). Disposal systems shall use different
types of barriers to isolate the wastes from
the accessible environment. Both engineered
and natura) barriers shall be included.

Analysis end Proposed Changes. This
is another provision that is already
fnherent in Part 60. Nevertheless, in
order to avoid any possible doubt in this
regard, a new paragraph (§ 60.113(d))
would be added to state explicitly that
the geologic repository shall incorporate
& system of multiple barriers, both
engineered and natural.

Questions might arise regarding the
types of engineered or natural materials

-
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or structures which would be considered
to constitute “barriers,” as required by
this new language. In this connection,
the Commission notes that § 80.2 now
contains this definition: ** ‘Barrier’
means any material or structure that
prevents or substantially delays
movement of water or radionuclides”
(emphasis added). Thus, consistent with
the approach endorsed by EPA, the
Commission considers that the new
paragraph to be added to § 80.113 will

its commitment to a multiple
barrier approach as contemplated by
section 121{b){1)(B) of the Nuclear
Waste Policy Act.

EPA Assurance Reguirement 40 CFR
191.24(e}. Places where there has been mining
for resources, or where there is reasonable
expectation of exploration for scarce or .
easily accessible resources, or where there is
a significant concentration of any material
that is not widely avatlgble from other
scurces, should be avoided in selecting
disposa! sites. Resources to be considered
shall include minerals, petroleum or natural
gas. valuable geologic formations, and ground
waters that are either irreplaceable because
there is not reasonable alternative source of
drinking water available for substantial
populations or that are vital to the
preservation of unique and sensitive
ecosystems. Such places shall not be used for
disposal of the wastes covered by this Part
140 CFR Part 181} unless the favorable
charcteristics of such places compensate for
their greater likelihood of being distrubed in
the future,

Analysis and Proposed Changes. Part
60 contains provisions that, in large part,
are equivalent to this assurance
requirement. See § 60.122{c)(17), (18),
and (18). The existing regulation does
pot, however, address “a significant
concentration of any material that is not
widely available from other sources.”

The Commission believes that there is
merit in having the presence of such
concentrated materials evaluated in the
context of the licensing proceeding. It is,
after all, quite possible that the
economic value of materials could
change in the future in & way which
might attract future exploration or
development detrimentel to repouitor{
performance. By adding an additiona
:mtenﬁally adverse condition” to those

ady set out in the regulation, DOE
would be required to identify the
presence of the materials in question
and evaluate the effect thereof on
repository performance, as specified in
§ 60.122{a){2){ii). It should be noted that
the gresence of potentially adverse
conditions does not preclude the
selection and use of @ site for & geologic
repository, provided that the conditions
have been evaluated and demonstrated
not to compromise performance.

EPA Assurance Requirement 40 CFR
191.24(f). Disposa! systems shall be selected
so that removsl of most of the wastes is not
precluded for a ressonable period of time
after disposal.

Analysis and Proposed Changes. The
Commission understands thatﬁe
purpose of this assurance requirement s
to discourage or preclude the use of
disposal concepts such as deep well
injection for wl‘:lch it would be virtually
impoassible to remove or recover wastes
regardiess of the time and resources
employed. (This provision is thus
significantly different from the
Commission's retrievability
requirement.) For a mined geologic
repository—which is the only type of
facility subject to licensing under 10
CFR Part 60—wastes could be located
and recovered (i.e. “removed.” in the
sense that EPA is using the term), albeit
at high cost, even after repository
closure. A repository would therefore
meet this assurance requirement, and no
further statements on the subfect in Part
60 are indicated.

Petition for Rulemaking. The
Commission calls to the attention of all
interested parties a pending petition for
rulemaking submitted by the States of
Nevada end Minnesota which deals, in
large part, with the matters eddressed
by section III of this notice. All relevant
comments received by the Commission
in response 10 the notice of receipt of the
petition for rulemaking (published in the
Federal Register on December 18, 1985,
50 FR 51701) will be considered along
with comments received in response to
this notice. It should be noted that the
Commission's present proposal
conforms to the epproach which was
discussed with EPA during the course of
its rulemeking. The petition for
rulemaking follows the same language
very closely, but does suggest certain
modifications. The Commission would
be particularly interested in comments
addregsed to the respective merits of the
language proposed herein and that
proposed by the States of Nevada and
Minnesota.

The Commission further notes that
EPA hes provided it with copies of
comments regarding the assurance
requirements that were received during
the 40 CFR Pert 181 rulemaking. These
comments are available for inspection in
the Commission's public document
room.

IV. Section by Section Analysis of
Proposed Conforming Amendments

The Commission considers that the
simplest and most useful way to amend
Part 60 for consistency with the EPA
standards would be 1o incorporate
directly within Part 60 all the

60-PR-7

substantive requirements of the
environmental standards promulgated
by EPA, modified as necessary to

" conform to the terminology currently

used in Part 60. The following
paragraphs present a section-by-section
analysis of the NRC's proposed
conforming amendments to Part 80.

Section 60.1 Purpose and scope.

This paragraph is analogous to EPA’s
40 CFR 101.01 and 181.11 which state the
applicability of the EPA standards. Part
60 is, however, & more specific
regulation than the EPA standards in
that it addresses only deep geologic
repositories used for disposal of high-
level radioactive wastes, while the EPA
standards apply to other disposal
methods and certain other types of
radioactive wastes. No changes are
proposed for § 80.1, but the Commission
notes that any regulations developed in
the future for alternative disposal
methods or for other types of wastes
will incorporate any applicable
provisions of the EPA standards.

Section 60.2 Definitions.

New definitions of several terms are
proposed for incorporation within § 60.2.
These are taken directly from the EPA
standards (or from 40 CFR Part 190) and
are needed for purposes of
implementation. These added terms are:

{1) Active institutional contro}

{2) Community water system

(3) Passive institutional control

(4) Significant source of groundwater
(5] Special source of groundwater

(6) Transmissivity :

(7} Uranium fuel cycle

In addition, the definition of
“controlled area” and the related
definition of “accessible environment”
in the EPA standards are different from
those currently in Part 60. The
Commission proposed to revise its
current definitions to conform to EPA's
wording. In the case of “accessible
environment,” the change is merely
editorial. The amendments to the.
definition of “controlled area” ere also
largely editorial, except for the
specification of extent—i.e., that the
controlled ares is to encompass “no
more than 100 square kilometers” and to
extend “horizontally no mote than five
kilometers in any direction from the
outer boundary of the original location
of the radioactive wastes.”

The Commission has reviewed this
aspect of the EPA definition in the light
of the policies which it articulated when
the final technical criteria of 10 CFR Peart
60 were adopted. One of these policies
was that the conirolled area “must be
small enough to justify confidence that

-
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the monuments will effectively
discourage subsurface disturbances.”
The prior rule would have authorized
the establishment of a controlled area
well over 300 square kilometers (about

- 75,000 acres} in size. While we would
not deny the ebstract possibility that
effective controls could be instituted
even over an area of that magnitude, we
have much greater confidence that DOE
would be able to demonstrate an sbility
to discourage subsurface disturbances
over an area of more limited extent. It is
our judgment that the 100 square
kilometers that EPA has adopted, after
consultation with the NRC staff,
represents an appropriate limitation.

The other policy related to the -
definition of the “controlled area” is that
it must allow the isolation capability of
the rock surrounding the undergrotind
facility to be given appropriate weight in
licensing reviews. This isclation
capability is measured in two ways.
First, it is to be taken into account in
determining whether releases of
radionuclides to the accessible
environment are within the limits
specified in the “containment
requirements” (40 CFR 191.13). Second,
under § 60.113(a)(2), the isolation .
capability of the geclogic setting must be
such that the pre-waste-emplacement
groundwater travel time along the
fastest path of likely readionuclide
trave] from the disturbed zone to the
accessible environment shall be a
specified period (generally, 1000 years).

The Commission anticipates that
adoption of the EPA terminology will
have little effect on achievement of the
containment requirements inasmuch as
the controlled area is allowed a
horizontal extent as large as five
kilometers (presumably in the direction
of radionuclide travel). Nor does the
Commission anticipate that the
limitation will make it impracticable to
achieve & demonstration of complience
with the groundwater travel time
performance objective. When the
Commission adopted Part 60, it
. observed that the “sccessible
environment" might be larger (and, of
course, the “controlled area” might
therefore be smaller) than would be the
case under the EPA standards then
being considered (48 FR 28202). EPA has
not moved in the direction of eliminating
this difference, and the Commission's
amendment, for this reason, represents
no important change.

The proposed reduction in the
maximum allowable extent of the
controlled area {i.e., distance to the
accessible environment) requires
additional discussion to clarify the
Commission’s concepts of “disturbed
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zone” and “groundwater travel time.”
Groundwater trave! time from the edge
of the disturbed zone to the accessible
environment is one of the criteria which
the Commission identified, at the time of
proposed rulemaking, as providing
confidence that the wastes will be
isolated for at least as long as they are
mos!t hazardous (46 FR 35280, 35281, July
8, 1981). As noted above, this objective
concerns travel time from the edge of
the disturbed zone rather than from the
edge of the underground facility. The
Commission selected the disturbed zone
for the purpose of determining the
groundwater travel time since the
physica! and chemical processes which
isolate the wastes are “especially
difficult to understand in the area close
to the emplaced wastes because that
aresa is physically and chemically
disturbed by the heat generated by-
those wastes.” Jbid.
One potential type of effect whi
could alter local groundwater flow
conditions is thermal buoyancy of
groundwater. Because buoyancy effects
could extend over significant distances
{see, e.g.. M. Gordon and M. Weber,
“Non-isothermal Flow Modeling of the
Hanford Site,” available in the NRC
Public document room) and because the
Commission is proposing 1o reduce the
maximum allowable distance to the
accessible environment, it is particularly
important to emphasize that the
Commission did not intend such effects
to serve as the basis for defining the
extent of the disturbed zone. The
Commission recognizes that such effects

‘can be modeled with well developed

assessment methods, and therefore were
not the type of effects for which the
disturbed zone concept was developed.
Any contrary implication in cur
statement of considerations at the time
the technical criteria were issued in
fina) form {see 48 FR 28210) should be
disregarded. (The staff is currently
developing Generic Technica! Positions
discussing the disturbed zone and
groundweter trave! time. These
technical positions will be publicly
evailable prior to promulgation of these
proposed amendments in final form, and
will illustrate how the staff intends to
spproach these two concepts.)

Four other terms defined by EPA
deserve additiona! discussion here.

The EPA standards contain a
definition of the term “transuranic
radicactive waste.” The Commission
does not use this term in Part 60 and
thus has no need to define it there. All
radioactive waste stored or disposed of
et a geologic repository licensed under
Part 80—including transuranic
radioactive waste—would be subject to
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- the requirements of the EPA standards

as applied by the rules proposed herein.

EPA defines the terms “storage” and
“disposal” to mean retrievable storage
end permanent isclation, respectively.
Under Part 60, on the other hand, the
term “storage” is used in the sense of
section 202 of the Energy Reorganization
Act of 1974 (42 U.S.C. 5842} to refer to
both long-term storage and disposal of
wastes. The difference in EPA and NRC
usage has no effect upon applicetion of
the EPA standards st NRC-licensed
geologic repositories.

The Commission has recently defined

" “groundwater,” for purposes of Part 60,

to include all water which occurs below
the land surface (50 FR 29641, July 22,
1985), while the EPA standards use the
term to mean water below the land
surface in a zone of saturation
{emphasis added). The EPA standards
use the term only in connection with the
more specifically defined terms
“gignificant source of groundwater" and
“special source of groundwater.” Thus,
it is possible to identify “significant” or
“special” sources of groundwater
unambiguously with either definition of
the term “groundwater ,” and the
Commission therefore proposes to retain
its current definition of the term.

Section 60.21 Content of application.

Paragraph (c)(1)(ii)(C) now requires &
license application to include certain
evaluations of the performence of a
proposed geologic repository for the
period after permanent closure. The
Commission proposes to add an
additional sentence to this paragraph
requiring thet the results of these
analyses be incorporaied into an overall
probability distribution of cumulative
releases to the extent practiceble. This
reflects the language of EPA’s definition
of “performance assessment.” .

‘The Commission also proposes to add
a new pearagraph to § 80.21 requiring
submitta! of a genera} description of the
program for post-permanent closure
monitoring of the geologic repository.
(See the discussion (section III)
regarding the EPA assurance
requirements—specifically 40 CFR
191.14(b).)

Section 60. 51 License amendment for
permanent closure.

Paragraph (2)(1) currently requires
that an epplication to amend & license
for permanent closure must include &
description of the program for post-
permanent closure monitoring of the
geologic repository. The Commission
proposes to revise this paragraph to
specify in more deteil the information to
be submitted, including descriptions of
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the parameters to be monitored and the
Jength of time for which the monitoring
is to be continued. (See also the.
preceding discussion regarding 40 CFR
191.14(b).)

Section 80.52 Termination of license.

The Commission proposes to add e
new condition for license termination
which would explicitly require that the
results available from post-permanent
closure monitoring confirm the
expectation that the repository will

" comply with the ferformance objectives
of Part 60. {See also the preceding
discussion regarding 40 CFR 191.14(b).)

Section 60.101
findings.

The EPA standards use the phrase
“reasonable expectation” to describe
the required level of confidence that
compliance will be achieved with the
provisions of the standards. The
Supplementary Information
sccompanying the EPA standards
contrasts the concept of “reasonable
expectation” with the reasonable
assurance standard that is used by the
Commission in dealing with other
licensing actions. The Commission has
considered adopting EPA's “reasonable
expectation” concept, but has decided
that doing so would result in & needless,
and potentially confusing, proliferation
of terms. Instead, the Commission
proposes to expand the current
discussion of “reasonable assurance” in
§ 60.101 to make clear its belief that the
level of confidence associated with the
term, when used in connection with the
long-term issues involved in repository
licensing, is the same as that sought by
EPA in its use of the term “reasonable
expectation.”

Section 60.111 Performance of the
geologic repository operations area
through permanent closure.

Paragrah (e) currently requires
compliance with “such generally
applicable environmenta! standards for
radioactivity as may have been
established by the Environmental
Protection Agency.” The Commission
proposes to replace this wording with
the specific does limits promulgated by

EPA in 40 CFR 191.03{a) of its standards.

The proposed wording would apply the
dose limits to any member of the public
outside the geologic repository
operations area, consistent with EPA's
phrase "any member of the public in the
general environment.”

The EPA provision includes wording
that requires reasonable assurance of
compliance with the dose limits. In Part
60, Subpart B now specifies the findings
that must be made by the Commission

Purpose and nature of .

for issuance of a license, including &
finding of reasonable assurance of
compliance with the performance
objective of § 60.111. Because Part 60
already requires that findings be made
with reasoneble assurance, it is
unnecessary to repeat such &
requirement within this proposed
performance objective.

One additional amendment, unrelated
to the EPA standards, is being propesed

" for § 80.111. The current wording of this

section now requires that the geologic
repository operations area be designed
so that radietion exposures, radiation
levels, and releases of radioactive
materials “will of all times be
maintained within the limits specified in
Part 20 . . .” (emphasis added). The
words “at ell times” were intended to
emphasize the need to design the
geologic repository operations area so
that any waste retrieval found to be
necessary in the future cound be carried
out in conformance with the radiation
protection requirements of 10 CFR Part
20. In order to clarify the meaning of the
phrase “at all times,” the Commission is
proposing to revise this wording to read
“will at &}l times, including the
retrievability period of § 60.111(b), be
maintained within the limits specified in
Part20 ....”

Section 60.112 Overall system
performance objective for the geologic
repository after permanent closure.

The current wording of this section
now refers to “such generally applicable
environmental standards for
radioactivity as may have been
established by the Environmental
Protection Agency.” The Commission
proposes to replace this wording with
the specific provisions promulgated by
EPA in 40 CFR 181.13, 191.15 and 191.16
of its standards, reworded as
appropriate for incorporation into Part
60.

As discussed previously, the
Commission proposes 1o revise the
language of § 60.101 to make clear that
its concept of the phrase *“reasonable
assurance” in Part 60 closely parallels
the meaning intended by “reasonable
expectation” in the EPA standards.
Inasmuch es the findings to be made by
the Commission must be made with
“reasonable assurance,” there is no
need to use the term “reasonable
expectation” in the specific standards.

EPA requires that cumulative releases
of radioactivity to the environment be
evaluated on the basis of “performence
assessments.” This concept already is
built into the structure of Part 60. As
discussed previously, however, the
Commission is proposing an addition to
§ 60.21 which would specifically require
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a license application to incorporate the
results of analyses, as stated by EPA. in
an overall probebility distribution of
cumulative releases to the extent
practicable.

‘The individual and groundwater
protection requirements of the ERA
standards refer to “undisturbed
performance” of a disposal system.
where “undisturbed performance” is
defined to mean “the predicted behavior
of a disposal system, including
consideration of the uncertainties in
prodicted behavior, if the disposal
system is not disrupted by human
intrusion or the occurrence of unlikely
natural events.” The Commission
considers undisturbed performance. s
defined by EPA, to be equivelent to
performance in the absence of
“unanticipated processes and events.”
as currently defined in Part 60. The
Commission is proposing to use the
current Part 60 terminology rather than
introduce a new term from the EPA
standards.

Section 80.113 Performance of particular
barriers after permanent closure.

Section 80.113 specifies performance
objectives for individual barriers of a
geologic repository, and permits the
Commission to approve or specify
specific numerical requirements on &
case-by-case basis. The Commission
considers that § 60.113 clearly requires
use of both engineered and natural
barriers. Nevertheless, in order to avoid
any possible confusion regarding the
provisions of § 60.113(b), the
Commission proposes to add additional
clarifying languege 1o this section
making it clear that a repository must
incorporate & system of multiple
barriers, both engineered and natural.
(See the preceding discussion in section
111 regarding the EPA assurance
requirements—specifically 40 CFR
191.14(d).)

Paragraph (b)(1) of § €0.113 now refers
to “any generally applicable ’
environmental standard for
radioactivity esteblished by the
Environmenta! Protection Agency.” The
Commission proposes to replace this
wording with a direct reference to the
overall system performance objectives
of §60.112.

Section 80.114 Institutional control.

The Commission proposes to add &
new § 60.114 to Part 80 to clarify its
views regarding reliance on institutional
controls. (See the preceding discussion
in Section III regarding 40 CFR
191.14{a).)

.
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Section 60.115 Release limits for overall
system performance objectives.

The Commission proposes that the
table of release limits {and
accompeanying notes) in Appendix A of
the EPA standards be sdded to Part 60
in a new §60.115.

Section 80.122 Siting criteria.

Part 60 contains provisions related to
the presence of economically valuable
mineral resources at a repository site.

. Part 60 does not, however, address
deposits of materials which, though of
limited economic value, are not

reasonably available from other sources.

Because the economic value of materials
could change in the future, the
Commissin proposes to add an
additional potentially adverse condition
to Part 60 related to significant -
concentrations of material that is not
reasonably available from other sources.

EPA used the term “widely available.”
The Commission believes that an
additional consideration—the
practicality of obtaining materials from
alternetive sources—is also germane,
and the Commission is therefore
proposing the phrase “reasonably
available” for this potentially adverse
condition. (See also the preceding
discussion in section Il regarding 40
CFR 181.14(e).)

Section 60.144 Monitoring after
permanent closure.

Part 60 currently requires DOE to
carry out & performance confirmation
program which is to continue until
repository closure. Part 60 does not now
require monitoring after repository
closure because of the likelihood that

- post-closure monitoring of the
underground facility would degrade
repository performence. The
Commission proposes to add a new
§ 60.144 to Part 60 which would require
post-closure monitoring of repository
characteristics provided that such
monitoring can be expected to provide
meterial confirmatory information
regarding long-term repository
performance and provided that the
means for conducting such monitoring
will not degrade repository performance.
(See the preceding discussion in section
I regarding 40 CFR 191.14(b).}

Environmental Impact

Pursuant to section 121(c) of the

. Nuclear Waste Policy Act of 1882, this
proposed rule does not require the
preparation of an énvironmental impact
statement under section 102(2)(C) of the
National Environmental Policy Act of
1969 or any environmental review under
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subparagraph (E) or (F) of section 302(2)
of this Act.

Paperwork Reduction Act Statement

The information collection
requirements contained in this proposed
rule are of limited applicability and
affect fewer than ten respondents.
Therefore, Office of Management and
Budget clearance is not required
pursuant to the Paperwork Reduction
Act of 1880 (44 U.S.C. 3501 et seq.).

Regulatory Flaxibility Act Certification

In accordance with the Regulatory
Flexibility Act of 1880 (5 U.S.C. 805{b)).

the Commission certifies that this rule, if

adopted, will not have a significant
economic impact on a substantial
number of small entities. The only entity
subject to regulation under this rule is
the US. Deﬁartment of Energy, which
does not fall within the scope of the
definition of “small entities” set forth in
the Regulatory Flexibility Act.
List of Subjects in 10 CFR Part 60
High-leve! waste, Nuclear power
plants and reactors, Nuclear materials,
Penalty, Reporting and recordkeeping
requirements, Waste treatment and
disposal.

Backfitting Requirements

The provisions of 10 CFR 50.109 on
backfitting do not &pply to this
rulemaking because the rule is not

applicable to production and utilization *

facilities licensed under 10 CFR Part 80.
For the reasons set out In the
preamble and under the authority of the
Atomic Energy Act of 1854, as amended,
the Energy Reorganization Act of 1674,
as amended, the Nuclear Waste Policy
Act of 1882, and 5 U.S.C. 553, the NRC is

proposing to adopt the following
amendments to 10 CFR Part 60.

PART 60—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

1. The authority citation for Part 80
continues to read as follows:

Authority: Secs. 81, 83, 62, 63, 85, 81. 161,
182, 183, 88 Stat. 929, 830, $32, 933, 835, 048,
853, 854. as amended (42 U.S.C. 2071, 2073,
2082, 2083, 2005, 2111, 2201, 2232, 2233); secs.
202, 206, 88 Stat. 1244, 1246 (42 U.S.C. 8842,
£848): secs. 10 and 14, Pub. L. 95-601, 82 Stat.
2051 (42 US.C. 20212 and 5851); sec. 102, Pub.
L. 91-190, 83 Stat. 853 (42 U.S.C. 4332); sec.
121, Pub. L. 97425, 96 Stat. 2228 (42 US.C.
10141). .

For the purposes of sec. 223, 88 Stat. 958, a3
amended (42 U.S.C. 2273), §§ €0.71 to 80.75
are issued under sec. 1610, 63 Stat. 850, as
amended (42 U.S.C. 2201(c)).

2. Section 60.2 is emended by revising
the definitions of “accessible
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environment” and “controlled ures” and
by edding seven new definitions in
lfphabeucal order as follows:

§60.2 Definitions.

“Accessible environment” means: (1)
The atmosphere, (2) land surfaces, (3)
surface waters, (4) oceans, and (5) all of

the lithosphere that is beyond the
controlled area.

“Active institutional control” means:
{1) Controlling access to a disposal site
by any means other than passive
institutional control, (2) performing
maintenance operations or remedis)
actions at a site, (3) controlling or
cleaning up releases from & site, or (4)
montitoring parameters related to
disposal system performance.

“Community water sysiem"” means &
system for the provision to the public of
piped water for human consumption, if
such system has at least 15 service
connections used by year—round
residents or regularly serves at least 25
year-round residents.

“Controlled area” means: (1) A
surface location, to be identified by

‘passive institutional controls, that

encompasses no more than 100 square
kilometers and extends horizontally no
more than five kilometers in any
direction form the outer boundary of the
underground facility, and (2) the
subsurface underlying such a surface
location.

“Passive institutiona) control” means:
(1) Permanent markers placed ata
disposal site, {2) public records and
archives, {3) government ownership and
regulations regarding land or resource
use, and (4) other methods of preserving
knowledge sbout the Jocetion, design,

and contents of a disposal system.
* L] - » *

“Significant source of groundwater"
means: (1) An aquifer that: {i) is
saturated with water having less than
10,000 milligrams per liter of total
dissolved solids; (ii) is within 2,500 feet
of the land surface; (iii) has a

‘transmissivity greater than 200 gallons

rer day per foot, provided that an
ormation or part of formation included

- within the source of groundwater has &

hydraulic conductivity greater than 2
gallons per day per square foot; and (iv)
is capable of continuously yielding at

_ least 10,000 gallons per day to a pumped

or flowing well for & period of et least &
year; or (2) and aquifer that provides the
primary source of water for a
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community water system as of
November 18, 1685.
[ ] * * L] L ]

“Special source of groundwater”
means those Class I groundwaters
identified in accordance with the
Environmental Protection Agency's
Ground-Water Protection Strategy
published in August 1984 that: (1) Are
within the controlled area encompassing
& disposal system or are less than five
kilometers beyond the controlled area;
(2) are supp! drinking water for
thousands of persons as of the date that
the Department chooses a location
within the area for detailed
characterjzation as a potential site for a
disposal system (e.g., in accordance
with section 112{b)(1)(B)( of the NWPA);
and (3) are irreplaceable in that no
reasonable alternative source of
drinking water is available to that
population.

“Transmissivity” means the hydraulic
conductivity intergrated over the
saturated thickness or an underground
formation. The transmissivity of a series
of formations is the sum of the.
individual transmissivities of each
formation comprising the series.

“Uranium fuel cycle” means the
operations of milling of uranium cre,
chemica) conversion of uranium,
isotopic enrichment of uranium,
fabrication of uranium fuel, generation
of electricity by a light-water-cooled
nuclear power plant using uranium fuel,
and reprocessing of spent uranium fuel,
to the extent that thege directly support
the production of electrical power for
public use utilizing nuclear energy, but
excludes mining operations, operations
at waste disposal sites, fransportation of
any radicactive material in support of
these operations, and the reuse of
recovered non-uranium speical nuclear
and by-product materials from the cycle.

3. Section 60.21 is amended by
revising paragraph (c){1)(ii)(C),
redesignating the existing paragraphs
(c)(9) through (c)(15) as paragraphs
(€)(10) through (c)(16) and adding a new
paragraph (c)(9).

§60.21 Content of appiication
* L] * [ ] -

* & &

e &

(C) An evaluation of the performance
of the prcdpmed geologic repository for
the period after permanent closure,
assuming anticipated processes and
events, giving the rates and quantities of
releases of radionuclides to the

accessible environment as a function of
time; and & similar evaluation which
assumes the occurrence of unanticipated
processes and events. In meking such
evalusations, estimated values shall be

incorporated into an overall probability -

distribution of cumulative release to the
extent practicable.

(8) A genera! description of the

program for post-permanent closure

monitoring of the geclogic repository.

4. Section 80.51 is amended by
revising paragraph (2)(1) to read as
follows:

§60.51 License amendment for psrmanent
closurs.

( . oo

(1) A detailed description of the
program for post-permanent closure
monitoring of the geologic repository in
accordance with § 60.144. As a
minimum, this description shall:

(i) 1dentify those parameters that will
be monitored:

(ii) Indicate how each parameter will
be used to evaluate the expected
performance of the repository; end

(iii) Discuss the length of time over
which each perameter should be
monitored to adequately confirm the
expected performance of the repository.

5. Section 60.52 is amended by.
designating current paragraph (c){3) as
paragreph (c)(4) and by edding & new
paragraph (c)(3) es follows:

§60.62 Termination of license.

L * * - -
c...

{3) That the results available from the
posi-permanent closure monitori
program confirm the expectation that
the repository will comply with the
performance objectives set out at
§60.112 and § 60.113; and
- * - - * *

6. Section 60.101 is amended by
revising paragraph (8)(2) to read as
follows:

§60.101 Purpose and nature of findings.
(2) While these performance
objectives and criteria are generally
stated in unqualified terms, it is not
expected that complete assurance that
they will be met can be presented. A
reasonable assurance, on the basis of
the record before the Commission, that
the objectives and criteria will be met is
the geners! standard that ie required.
For § 60.112, and other portions of this
subpart that impose objectives and
criteria for repository performance over
long times into the future, there will
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inevitably be greater unceriainties.
Proof of the future performance of
engineered barrier systems and the
geologic setting over time periods of
may hundreds of many thousands of
years is not to be had in the ordinary
sense of the word. For such long-term
objectives and criterie, what is requirea
is reasonable assurance, maki
sllowances for the time period, hazards,
and uncertainties involved, that the
outcome will be in conformance with
those objectives and criteria.
Demonstration of compliance with such
objectives and criteria will involve the
use of data from accelerated tests and
predigtive models that are supported by
such measures as field and laboratory
tests, monitoring data and natural
analog studies. Demonstration of
compliance with the performance
objectives of § 80.112 will also involve
predicting the likelihood and
consequences of events and processes
that mey disturb the repository. Such
predictions may involve complex
computational models, analytical
theories and prevalent expert judgment.
Substantial uncertainties are likely to be
encountered and sole reliance on
numerical predictions to determine
compliance may not be appropriate. In
reaching a determination of reasonable
assurance, the Commission may
supplement numerice! analyses with
qualitative judgments including, for
example, consideration of the degree of
diversity or redundancy emong the
multiple barriers of & specific repository.

7.In § 60.111, paragraph (8) is revised
to read as follows:

§60.111 Performance of the geologic
repository operations ares through
psrmanant closure.

(a) Protection against rodiation
exposures and releases of radioactive
material. The geologic respository
operations area shall be designated so
that until permanent closure has been
completed: ’

(1) The annual dose equivalent to any
member of the public outside the
geologic repository operations area,
resulting from the combination of (i)
discharges of radicactive material and
direct radiation from ectivities at the
geologic repository operations area and
(i) uranium fuel cycle operations, shall
not exceed 25 millirems to the whole
body. 75 millirems to the thyroid, and 25
millirems to any other critical organ.

(2) Radiation exposures and radiation
levels. and releases of radioactive
materials to unrestricted areas, will at
all times, including the retrievability
period of § 60.111(b), be maintained
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within the limits specified in Part 20 of
this chapter.

8. Section 80.112 is revised to read as
follows:

§60.112. Ovenll system performance
objective for the geologic repository after
permanent ciosurs

The geologic setting shall be selected
and the engineered barrier system and
the shafts, holes and their seals
shall be designed:

(e) So that, for 10,000 years following
permanent closure, cumulative releases
of radionuclides to the accessible
environment, from &ll enticipated and
unanticipated processes and events,
shall:

{1) Have a likelihood of less than one
chance in 10 of exceeding the quantities
calculated in accordance with § 60.115.

(2) Have a likslihood of less then one
chance in 1,000 of exceeding ten times
the quantities calculated in eccordance
with §80.115.

(b) So that for 1,000 years after
permanent closure, and in the absence
of unanticipated processes and events,
the annual dose equivalent to any
member of the public in the accessible
environment does not exceed 25
millirems to the whole body or 75
millirems to any critical organ. For the
purpose of applying this paragraph, all
potential pathways from the geoﬁ:gic
repository o people shall be considered,
including the assumption that
individuals consume 2 liters per day of
drinking water from any significent
source of groundwater cutside of the
controlled area.

(c) Sc that for 1,000 year after
permanent closure, end in the absence
of unanticipated processes and events:

(1) Except as provided in paragraph
(c)(2) of this section, the radionuclide
concentrations averaged over any year
in water withdrawn from any portion of
s special source of groundweter do not
exceed:

(i) § picocuries per liter of radium-226
and radium-228;

(if) 15 picouries per liter of alpha-
emitting radionuclides (including
radium-228, and radium-228 but
excluding radon}; or

(iif) The combined concentrations of
radionuclides that emit either beta or
gamma radiation that would produce an
annual dose equivalent to the total body
or any interne! organ greater than 4
millirems per year if an individual
consumed 2 liters per day of drinking
water from such & source of
groundwater.

(2) If any of the average annua!
radionuclide concentrations existing in &
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special source of groundwater before
construction of the geologic repository
operations aree already exceed the
limits in paragraph (c)(1) of this section,
the increase, caused by the geologic
repository, in the existing average
annuel radionuclide concentrations in
water withdrawn from that special
source of groundwater does not exceed
the limits specified in paragraph (c)(1) of
this section.

8.In § 60.113, paragraph (b)(1) is
revised and & new {laragraph (d)is
added to read as follows:

§60.113 Performance of particular
barriers after permanent closure.

- . * * -
LR B

(1) The overall system performance
cbjectives of § 60.112.

(d) Notwithstanding the provisions of
paragraph (b) of this section, the
geologic repository shall incorporate a
systém of multiple barriers, both
engineered and natural.

10. A new § 60.114 is added to read as
follows:

§60.114 institutional control.

Neither active nor passive
institutional control shall be deemed to
assure compliance with the overall
system performance objectives set out -
at § 60.112 for more than 100 years after
permanent closure, However, the effects
of institutional contrel may be
considered in assessing, for purposes of
that section, the likelihood and
consequences of processes and events
affecting th geologic setting. .

11. A new § 60.115 is added to read as
follows:

§60.115 Release limits for overall system

periormance objective.
The follo table shell be used to
make the calculations referred to in

paragraph (a) of § 60.112.
TASBLE 1.—RELEASE LIMITS FOR OVERALL
SYSTEM PERFORMANCE OBJECTIVE
(Curmutative Relesses 10 the Accessbis Environment for
10,00C Years After Disposal)

Re-

- lsase

it
=

Radgonuckde e

other
wnit of
waste

[l
nOWS)
{euries)
Amencium-241 or 243 100
. 14 100
Cosium-135 or 137, 1,000
odine-129 100
Napturium-237 : 100
PUIONUM-238, 230, 340 OF 242...cc..oocoocereserreeen] 100
Radum-226 0o
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TABLE 1.~RELEASE LIMITS FOR OVERALL
SYSTEM PERFORMANCE OBJECTIVE —Continued

{Curmusative Raleases 10 the Accessibie Erwironment for
10,000 Years Aher Disposal)

Re-

oase

am

b

Radonucide or

oher

unit of

wasle

(]

nobes)
{curies)
Strontum.00 4,000
T um-9% 10,000
Thorium-230 or 232 10
Tin-126 1000
Uranium-233, 234, 235, 2368 or 100

Any other gpha-emitting radionuciice with ¢ hall-Be
oreaier then 20 years 100
Any other redionucide with & halt-Bie greater Than

20 yoars that does not emk siphs P 1,000

Application of Table 1

Note.—Units of Waste. The Release Limits
in Table 1 apply to the amount of wastes in
any one of the following:

{s) an amount of spent nuclear fuel
containing 1,000 metric tons of heavy meta!
{MTHM]) exposed tc a burnup between 25,000
megawatt-days per metric ton of heavy metal
{(MWd/MTHM) and 40,000 MWd/MTHM;

{b} the high-level radioactive wastes
generated from reprocessing each 1,000
MTHM exposed to & burnup between 25,000
MWd/MTHM; and 40,000 MWd/MTHM;

(c) each 100,000,000 curies of gama or beta-
emitting radionuclides with hslf-lives greater
than 20 years but less than 100 years (for use
as discussed in Note 8 or with materials that
are identified by the Commission as high-
level radioactive waste in accordance with
part (B) of the definition of high-level waste
in the Nuclear Waste Policy Act (NWPA)):

(d) each 1,000,000 curies of other
radionuclides (i.e., gamma or beta-emitters
with half-lives greater than 100 years or any
alphs-emitters with half-lives greater than 20
years) (for use as discussed in Note 8 or with
materials that are identified by the
Commission as high-leve! waste in
accordance with part (B) of the definition of
high-leve! waste in the NWPA}; or

{e) an amount of transuranic (TRU) wastes
containing one million curies of alpha-
emitting transuranic radionuclides with half-
lives greater than 20 years.

Note 2.—Release Limits for Specific
Disposal Systems. To develop Releass Limits
for a particular disposal system, the
quantities in Table 1 shall be adjusted for the
amount of waste included in the disposa!
system compared to the various units of
waste defined in Note 1. For example:

{s) If a particular disposa! system
contained the high-leve! wastes from 50,000
MTHM, the Release Limits for that system
would be the qusntities in Table 1 multiplied
mso.ooo MTHM divided by 1,000

).

(b) If a particular disposal system
contained three million curies of alpha-
emitting transuranic wastes, the Release
Limits for that system would be the quantities
in Table 1 multiplied by three (three million
curies divided by cne million curies).
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{c)¥a rnieulu disposa! system emlmn? transuranic wastes, the Release
contained both the high-level wastes from Limits for thet gystem would be the quentities
$0.000 MTHM and § million curies of alpha- in Table 1 multiplied by 55: .

$0.000 8,000,000 curies
MTHM TRU
+= =35
2,000 MTHM 1,000,000 curies

Nots 8.~Adjustments for Reactor Fuels
with Different Burnup. For disposal systems
containing reactor fuels (or the high-level
wastes from reactor fuels) exposed to an
average burnup of less than 25,000 MWd/
MTHM or greater than 40,000 MWe/MTHM,
the units of waste defined in (a) and (b) of
Note 1 shall be adjusted. The unit shall be
multiplied by the ratic of 30,000 MWd/
MTHM divided by the fuel's actus! average
burnup, except that & value of 8,000 MWd/

TRU

MTHM may be used when the average fuel
burnup is below 5,000 MWd and a
value of 100,000 MWd/MTHM shall be used
when the average fue! burnup is above
100,000 MWd/MTHM. This adjusted unit of
waste shall then be used in determining the
Release Limits for the disposal system.

For example, if a particular disposal
system contained only high-level wastes with
an average burnup of 3,000 MWd/MTHM, the
::n of waste for that disposal system would

(30,000 MW¢/
1,000 MTHM X Wl =6,000 MTHM
MTHM)

H that disposal system conteined the high- MTHM
Jevel wastes from 60,000 MTHM (with an £0.000 MTHM =10
average burnup of 3,000 MWd/MTHM), then 6,000 MTHM
the Release Limits for that system would be
the quantities in Table 1 multiplied by ten: which is the same as:

60,000 {5,000 MWd/
10
x -
(30,000 MWd/
1,000 MTHM MTHM)

Notes £ —~Treatment of Fractionated -
Level Wastes. In some cases, & high-leve
waste stream from reprocessing spent
nuclear fuel may have been (or will be)
separated into to or more high-level waste
components destined for different disposal
systems. In such cases, the implementing
agency may allocate the Release Limit
multiplier (based upon the original MTHM
and the average fuel burnup of the high-level
weste stream) among the various disposal
systems as it chooses, provided that the total
Release Limit multiplier used for that waste
stream at all of its disposa! :lyttm may not
- ‘exceed the Relesse Limit multiplier that
would be used if the entire waste stream
were disposed of in one disposal system.

Note 5. Treatment of Wastes with Poorly
Known Bumnups or Original MTHM. In some
cases, the records associated with particular
high-level waste streams may not be
adegquate to accuraiely determine the original
metric tons of heavy meta! in the reactor fuel

that created the waste, or to determine the
average burnup that the fue! was exposed to.
I the uncertainties are such that the original
amount of heavy meta] or the average fuel
burnup for particuler high-level waste
streams cannot be quantified, the units of
waste derived from (a) and (b} of Note 1 shall

"no longer be used. Instead, the units of waste

defined in (c) and (d) of Note 1 shall be used
for such high-level waste streams. If the
uncertainties in such information allow a
range of values to be associated with the
coriginal amount of heavy metal or the
average fuel burnup, then the calculations
described in previous Notes will be

‘conducted using the values that result in the

smallest Release Limits, except that the
Release Limits need not be smaller than
those that would be calculated using the units
of waste defined in (c) and (d] of Note 1.

Note 8.—Use of Release Limits to
Determine Compliance with §60.112(c).
‘Once releass limits—for a particular systam
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have been determined in accordance with
Notes 1 through 8, these release limits shall
’bemedtodat&rmimcompun?:ewuhl;ha
fequirements of §60.122(a) as follows.
cases where & mixture of radionuclides is
projected to be released to the accessible
environment, the limiting values shall be
detarmined a3 follows: For each
nadionuclide in the mixture, detsrmine the

ratio between the cumulative release
quantity projectsd over 10,000 and the
limit for that radionuclide as

from Table 1 and Notes 1 8. The
sum of such ratios for all radionuclides in
the mixture may not exceed cne with regard
t0 §60.112{a){(1} and may not exceed ten with
regard to §60.112(e)(2).

. For example, If radionuclides A, Band C are

projected to be released in amounts Q.. Q..
Q.. and if the applicable Release Limits are
RL,, RL,. and RL,, then the cumulative release
over 10,000 yezrs shall be limited go that the
following relationship exists:

+ L a
RL,

Ele
Bl

12. In § 60.122, paragraph (c) is
amended by redebignating the current
pargraphs (c)(18) through (c)(24) as
paragraphs (c)(18) through {c}(25) and by
adding a new paragraph (c){18) to read
as follows:

§60.122 Stting erit

(c * ® O
(18) The presence of significant

concentrations of eny naturally-
occurring material that is not reasonebly

available from other sources.
* * L ] * -

13. A new § 80.144 is added to read as
follows:

§60.144 Monltoring After permanent
closure.

A program of monitoring shall be
conducted after payment closure to
monitor all repository characteristics
which can reasonably be expected to
provide material confirmatory
information regarding long-term
repository performance, provided that
the means of conducting such
monitoring will not degrade repository
performance. This program shall be
continued until termination of license.

Dated at Washington, DC this 13th day of
June 1988.

For the Nuclear Regulatory Commission.
Samue! }. Chilk,
Secretary of the Commission.
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82 FR 6992
Published 2/27/87
Communt pariod axtended to 6/29/87.

10 CFR Part €0

Definition of “High-Leve! Radicactive
Waste” .

agency: Nuclesr Regulatory
Commission.

AcTion: Advarnce notice of proposed
rulemaking.

SUMKARY: The Commission has
previously adopted regulations for
disposal of high-level radicactive wastes
({HLW]} in geologic repositories (10 CFR
Part 80). The Commission intends to
modify the definition of HLW in those
regulations so as to follow more closely
the statutory definition in the Nuclear
Wasfe Policy Act of 1082 (NWPA). In
this advance notice of proposed
rulemaking {notice), the Commission
identilies lega) end technical
cousiderations that are pertinent to the -
definition of HLW and solicits public
comment on &lternetive approaches for
developing & revised definition. _
©ATES: Comment period expires April
29, 1987. Comments received after this .
date will be considered if it is practical
to do so, but assurence of consideration
can be given only for comments

- seceived on or before this date.
_ ADDRESSES: Send comments or

suggestions to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Docketing and Service.
Branch. Coples of comments received
end of documents referenced in this
notice may be examined at the NRC
Public Document Room, 1717 H Street
NW., Washington, DC. Copies of
NUREG documents may be purchased
through the U.S. Government Printing
Office by calling (202) 275-2060 or by
writing to the U.S. Government Printing
Office, P.O. Box 87082, Washington, DC
20013-27082. Copies of NUREG and DOE
documents may alsc be purchased from
the Nationa! Technical Information
Service, U.S. Department of Commerce,

- 5285 Port Reyal Road, Springfield, VA

22161,
FOR FURTHER INFORMATION CONTACT: W, -
Clark Pricherd, Division of Engineering
Salety. Office of Nuclear Regulatory
Reiearch, US. NuclearRegulatory
Commission, Washington, DC 20358,

SUPPLERENTARY INFORMATIOR: -

L Introduction and Background
Radicactive westes contain a wide
variety of radionuclides, each with its -

own hzlf-life and other radiological
chisracteristics. These radionuclides are

present in"concentrations varying from
extremely high to barely detectable. One
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type of waste,'generated by
reprocessing spent nuclear fuel, contains
both long-lived radionuclides which
Eose @ long-term hazard to human

e«lth end other, shorter-lived nuclides
which produce intense levels of
sedistion. This combination of highly-
concentrated, short-lived nuclides
fogether with other very long-lived
nuclides has historicelly been described
by the term “high-leve] radioactive
wasles” (HLW). There hes long been a
recognition that such waste materials
require long-term isolation from man's
blological environment and that, in view
of public health and safety
considerations, disposa) of such wastes
should be sccomplished by the Federal -
government on Federally owned land.
This policy was codified by the Atomic
Energy Commission (AEC) in 1870 in
Appendix F to 10 CFR Part 50.

A. Previous use of the term “HLW." In
Appendix F, HLW was defined in terms
of the source of the material rather than
its hazardous characteristics. -
Specifically, HLW was defined as
“those aguecus wastes resulting from
the operstion of the first cycle solvent
extraclion system, or equivalent, and the
concentrated wastes from subsequent
‘extraction cycles. or equivalent, in a
fucility for reprocessing irradiated
reactor fuels.” As used in Appendix F,
“high-level waste” thus refers to the
highly concentrated (and hazardous)

- waste containing virtually all the fission

product and transuranic elements
(except plutonium) present in irradiated
reactor fuel. The term does not include
incidental wastes resulting from
reprocessing plant operations such as
fon exchange beds, sludges, and

contaminated laboratory items. clothing, -

tools, and e uiipmenl. Neither are
radioactive hulls and other jrradiated
and contaminated fuel structural
hardware within the Appendix F .
definition.? '

The first statutory use of the term
“high-level radioactive waste™ occurs in

. the Marine Protection, Research, and

Sanctusries Act of 1972 (Marine .
Sanclusries Act). Congress adopted the
Appendix F definition. but broadened #t
to include unreprocessed spent fuel as
well.® Two years later, the AEC was

_abolished and its functions were divided

between the Energy Research and
Development Administrstion (ERDA,

.9 See 34 FR 8732, June 3. 3960 {notice of roposed
1

- gpulemaking). 35 FR 37530 at 17532, Novemger €

1970 {final rule}. Incidenta! wastes gensrated in
Surther treatment of HLW (e g.. decontaminsted salt
with residual aotivities on the order of 1.500 aCl/g
Cs-137, 30 #C1/g 500, 3 nCi/g Pu. as described fn
e Department of Energy’s FEIS on long-term -~

management of defense HLW at the Bavannah River

‘Plant. DOE/EIS-0023. 1979] would alsa, under the
same mnnon!m be outside the Appendix I

9 Soc. 3. Pub. L £2-532. a5 amended by Pub. L §3-
254 (3974). 33 US.C. 1402, b
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now the Depariment of Energy. DOE)
and the Nuclear Rejulatory Commission
{NRC or Commission) by the Energy
Reorganization Act of 1874, Pub. L. §3-
438, 42 U.S.C. 5811. Under this
Jegislation, cerlain ectivities of ERDA
were 1o be subject to the Commission's
licensing and regulatory authority.
Specifically, NRC was to exercise
licensing authority as to certsin nuclear
reaclors and the following waste
facilities:

{1) Facilities used primarily for the receipt
and storage of high-leve! radicactive wastes
resulting activities licensed under the
[Atomic Energy] Act.

{2) Retrievable Surface Storage Facilities
and other facilities authorized l%r the express

—Kurpo:e of subseguent long-term storage of

igh-level radioactive waste genersted by the
Administration {now DOE]), which are not
used for, or are part of, research and
development activities.®

Although neither the statute nor the
legislative history defines the term
“bigh-level radioactive waste,” esrlier
usage of the term in Appendix F and the

" Marine Sanctuaries Act Is indicative of

the meaning. The Commission so
construed the statute when it declared
spent nucleer fuel to be a form of HLW
and, by the same token. when it found
transuranic-contaminated wastes not to
be HLW.¢

A different statutory formula eppears
in the West Valley Demonstration
Project Act (West Valley Act), enacted
in 1980. This legislation authorizes the

'Department of Energy [DOE) to carry

out & high-leve! radicactive waste
manegement demonstration project for
the purpose of demonstrating
solidification techniques which can be
used for preparing HLW for disposal. It
includes the following definition:

The term “high level radicactive waste™
means the high leve! radiosctive waste which
was produced by the reprocessing st the
Center of spent nuclearfuel. Such term
iIncludes both liquid wastes which are
produced girectly in reprocessing, dry solid
material derived from such liquid waste and
such other materia! as the Commission
designstes as high level radiosctive weste for
purposes of protecting the public health and
safety.®

The'Commission has not yet
designated any “other material” as
HLW under the West Valley Act.
Rather, it has construed the term in 8

4 Sec. 202 Pub. L. 63438, gll}!“.ﬁc 8842 Nuclear
waste management respons were
subsequently transferred to the Department of

rrgy- Becs. 203(s){(8), 301(s). Pub. L 65-61. 42
US.C. 7133{a)X8). T151(a).

4 Proposed Genera! Ststement of Policy,
“Licensing Procedures for Geologic Repositories for
High-Leve! Radicactive Wastes.” ¢3 FR §3000,
§3870. November 17, 107& Report to
“Regulation of Federa! Radioactive Waste
auivlﬂu.' NUREC-0527 {1878]. 3-1. 2-2, Appendix

" eSec os} Pub. L 98-308, €2 US.C. 26218 inote.
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- manner equivalent to the 10 CFR 50,

Appendix F definition. That is, it is the
liquid wastes in storege 81 West Valley
and the dry solid materis] derived from
solidification activities that are regarded
as HLW, and it is DOE's plans with
respect to such wastes that are subject
to the Commission’s review. :
- B. Current NRC regulations. The
Commission bas adopted regulations
that govern the licensing of DOE
attivities at geologic repositories for the
disposal of HLW. The refulaﬁont define
HLW in the jurisdictional sense. That is.
if the facility is for the “storage” of
*HLW™ as contemplated by the Energy
Reorganization Act, the prescribed
rocedures and crileria would apply.®
¢ appropriste definition for this
purpose draws upon the understanding
in 1974, as reflected in Appendix F and
the Marine Sanctuaries Act, rather than
the words of the West Valley Act of
fnore limited purpose snd scope.
- It should be emphasized thet NRC's
existing regulations in Psrt 60 do not
require that any redicactive materils.
whether HLW or not, be stored or
disposed of in a geologic repository.?
Nor do they provide that radicactive
materials must be HLW in order to be
eligible for disposal in a geologic
repository. Part 60 expressly provides
for NRC review and licensing with
respect to any radioactive materiels that
may be emplacedina Peologic
repository suthorized for disposal of
HLW. The term “high-level radioactive
waste” in Part 60 identifies the class of
facilities subject to NRC jurisdiction.
The Commission has also adopted
regulations related to land disposa? of
low'level radioactive wastes {10 CFR
Part 61). Based on analyses of potential
human health hazards, these regulations
jdentify three classes of Jow-level
radicactive wastes which are routinely

. acceptable for near-surface dispossl,

with “Class C" denoting the highest
radionuclide concentrations of the three.
Class C does not, however, dencte a

S NRC regulations sre codified in 36 CFR Fan @0
{Past 60). DOE ie required 10 have & license o0
seceive source, special nuclear o7 byproduct
materis! at & geologic repository operstions area.
§ 80.3. A geologic repository eperations ares ls

defined 10 refar 1o & “HLW facility™ which In turn is

defined as g Lacility subject to NRC hiceming
authority under the Energy Reorganization Actal -
"3874. mote 3, supro. § 603 The Part 80 definition of
LW, &2id. s as Follows: .

*“High-level radicactive waste” or “HLW™ mesns:

) Irradiatad reactor fuel, (2] liguid wastes resulling

the eperation of the first cycle solvent

extraction system, or equivalant. and the
soncentrated wastes from subsequent extraction
cycles. or equivalent. in s [acility for reprocessing
kradiated resctor fuel. and (3) sclids into which
converted.

such iquid wastes have been

*In the event that commescial ng of
feradisted reactor fueél is pursued, Appendix F of 30
CFR Part §0 would require that the res

seprocessing wastes ba transferred 10 & Fo

_ fnaximum concentration limit for low-

Jevel wastes. The Jow-level waste
category includes all wastes not
otherwise classified, while HLW is
currently defined by source (rather than
concentration or hezard) end is limited
to reprocessing wasies and spent fuel.
Thus, there is no regulatory limit on the
concentrations of LLW, and some LLW
ilexeeeding Class C concentrations) may

ave ccncentrations epproaching those ~

of HLW. These are the wastes which the
Commission wishes to evaloste for’
possible classification es HLW. The

-Appendix to this notice presents

informstion on the volumes and
cheracteristics of wastes with
radionuclide concentrations exceeding
the Class C concentration limits. (Thie
Appendix was prepared in 1985. DOE fs
currently carrying out @ study of “above
Class C” wastes which will update the
information presented here.)

C. Nucleor Waste Policy Act of 1982.
The Nuclear Waste Policy Act of 1982
{NWPA), Pub. L. §7-425, provides for the
development of repositories for the
disposal of high-level radioactive waste
and establishes & program of research,
development, and demonstration
segarding the disposal of high-level
radioactive waste.® The NWPA follows,
with some modificstion, the text of the
West Valley Act. For purposes of the
NWPA, the term “high-level radioactive
waste” means:

(A) The highly radioactive material
resulling from the reprocessing of spent
wuclear fuel, including liquid waste
produced directly in reprocessing and
sny solid material derived from such
liquid waste that contains fission
p::!cfucls in sufficient concentrations;

a

{B) Other highly radicective msterial
that the Commission., consistent with
existing law, determines by rule requires
permenent isolation®

It should be noted that the NWPA
does not require that materisls regarded
as HLW pursuant fo this definitionbe
disposed of in & geologic repository.
Indeed. the NWPA directs the Secretary
(of DOE) to continue &nd sccelerate a
program of research, development and
investigation of slternative means and
technologies for the permanent disposal
of HLW.2¢ Part 60 and the changes
discussed in this notice would allow for
consideration of such alternatives by the
Commission. Nevertheless, the NWFA
does not specifically suthorize DOE to

 For purposes of the NWPA. “spent nuciear fuel”
s distinguished from “high-level radicactive wasts.”
bat the provisions ef the statute dealing with such
spent nuciear fuel are not of present concerm.

® Bec. 2{12}, Pub. L £7-425. £2 US.C. 30103(22).
Sec. 2{16) also guthorizes Gie Commission to
classify certain redioactive material as dow-leval
rsdicactive wasts. .

0 Coc 222 Pub. L 07425, 2 USC. 20202
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construct or operate facilities for
disposal by slternative means, and new
legislative authorization might be :
needed in order to dispose of HLW by
means other than emplacementina
deep geologic repository.

I1. Considerations for Defining “High- ‘
Leve! Radiosctive Waste™

Wastes which bave historically been
relerred (o as HLW [i.e., reprocessing
wastes) are initially both intensely
radioactive and long-lived. These
wastes contein & wide varietyof -
radionuclides. Some {principally Sr-90
and Cs-137) are relatively shori-lived
and represen! a large fraction of the
radioactivity for the first Tew centuries
after the wasles are produced. These
nuclides produce significent amounts of
hea! and radiation, both of which are of
concern when disposing of such wastes.
Other nuclides, including C-14, Tc-09, I-
129 end transuranic nuclides, have very
Jong half-lives and thus constitute the
longer-term hazard of the wastes. Some
of these nuclides pose a bazard for
sufficiently long periods of time that the
term “permanent isolation” is used to
describe the type of disposal required to
{solate them from man's environment.
The Commission considers that these
two characteristics, intense
radicactivity for a few centuries
followed by a long-term hazard
requiring permenent isclation, are key
features which can be used to
distinguish high-leve! wastes from other
weste categories.

The NWPA identifies two sources of

. HLW, each of which is discussed

sepnui_ely in the following sections.

A. Clouse {A)

Clause {A) of the NWPA definition of
HLW refers to weastes produced by
reprocessing spent nuclear fue! and thus
is essentially identical to the
Commission’s current HLW definition in
10 CFR Part 80. Clause [A) is, however,
different in one respect. The NWPA
wording would clasify solidified

“reprocessing waste as HLW only if such

waste “contains fission products in
sufficient concentrations™—a phrase
that may reflect the possibility that
liquid reprocessing wasies may be
partitioned or otherwise treated so that
some of the solidified products will
contain substantielly reduced
concentrations of radionuclides.

The question, then, is whether
Commission should (1) numerically
specify the concentrations of fission
products which it would consider
*gufficient” to distinguish HLW from
non-HLW under Clause {A): or (2) define
HLW 30 a1 to equate the Clause (A)
wastes with those which have
traditionally been regarded as HLW.
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1. Numerically Specilying
Concentrations of Fission Products

‘The first option considered is to
numerically define “sufficient
concentrations™ of fission products.
Liquid reprocessing wastes may contain
significant amounts of non-redioactive
salts, and removal of these salts prior to
waste solidification may be desirable
for both economic and public health and
safety reasons. Remaval of salts in this
way would resull in a smalier volume of
highly radicactive westes, which might
reduce the cost and radiologicel impacts

- associated with transportation and

occupational handling of those wastes.
Nevertheless, any salts removed from
liquid HLW would retain residual
emounts of radioactive contaminants.
By establishing numerical Jimits on the
concentrstions of fission products, the
Commission would be identifying those
wastes from reprocessing that require
dispesal in & deep geologic repository or
jts equivalent. The proper classification
of the salts discussed above would then
be made on the basis of the numerical
limits on radionuclide concentrations
and the salts would be disposed of
uccordingly. In other cases, certain
radionuclides mey be removed from the

‘bulk liquid reprocessing waste (es has

been done in removing cesium and
strontium from wasles st Hanford),
raising similar questions about the
classification of the remaining waste
and acceptsble methods of disposal. For
these reasons, there would be merit in
pumerically specifying the :
concentrations of radionuclides in
solidified reprocessing wastes which
would distinguish HLW from non-HLW.
{Clause [A) refers 10 solidified waste
*that contains fission products in
sufficient concentrations.” No mention
is made of the Jong-lived transuranic
radionuclides which are also present in
liquid reprocessing wastes but, since the
transuranics constitute the predominant
long-term hazard of reprocessing
wastes, such nuclides must be
considered as well in defining
reprocessing wastes that should be
regarded as HLW. With this view, &
numerica) classification of solidified
wastes under Clsuse {A) could be
derived in the same manner, and

‘contain the same concentration limits,

‘as the numerical definitions developed
under Clause (B). Derivation of
concentration limits under Clause (B) is

discussed in the following section of this

notice.)
2. Traditiona! Definition

The alternate approach is to define
HLW 30 as o equate the category of
Clause (A) wastes with those wastes
which have traditionelly been regarded
as HLW under Appendix F to 10 CFR
Pert 50 and the Energy Reorganization
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Act. The edvantege of this option is that
the term HLW retains its utility in
defining the facilities that are subject to
NRC licensing. That is, all materials that
bave traditionally been considered HLW
for purposes of the Ene!

Reorganization Act would also be
vegarded as HLW under the Nuclear
Waste Policy Act. The disadvantage is
that some materials might continue to
fall within the HLW classification even
though they do not require the degree of
isolation afforded by a repository. They
would be called “HLW™ even though the
l;chnical community might not so regard
them.

3. Other Conside: o dons Regarding
Clause (A) Options

The Commission would add two
observations regarding the pptions
discussed above.

a. Development of g definition under
Clause {A), a5 suggested by the first
option, would not alter the
Commission’s existing suthority to
license DOE weste facilities. including
defense wastes facilities, under the
Energy Reorganization Act of 1074
{ERA). Any classification of wastes a3
non-HLW on the besis that they do rot
contain “suflicient concentrations™ of
fission products would be irrelevant in
dete whether such wastes must
be disposed of in licensed disposal
facilities. For example, f DOE were to
pursue its proposal for in-place ’
stabilization of the Hanford “tank”
wastes (see DOE/EIS-0118. March,
1588). most or all of the disposal
“facilities” for those wastes would need
to be licensed by the NRC.

b. Retaining the traditiona} definition

_for purposes of Clause {A) does not limit

the Commission’s sbility to establish at
some later date criteria 10'define westes
that require the isolation afforded by &
deep geologic repository or its ’
equivalent. That is, westes requiring
such isolation could be identified by
terms other than “high-level™.

B. Clouse (B)

Clause (B) of the NWPA authorizes -
‘the Commission to classify “other bighly
radicactive material” {other than
reprocessing wastes) as HLW if that

meterial “requires permanent isolation.” -

The Commission considers that both
characteristics (highly radicactive and
requiring permanent isclation) must be
present simultaneously in order to
classify & material as HLW.3? Each of
these characteristics §s discussed in turn
in the following sections. :

3 The %.mm!uionmwonl! d not ind tenable the
ergument that ¢ mat uires permanent
isolation decouse it is mﬁ; radlcactive. The need
for permanent Isolation correlates with the length of
time s material will remain hazardovs. Long bali-
lives. b turn, correlate with Jow rether than high
levels of redioactivity.
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it cannot be safe

1. Highly Radioactive

The Commission proposes 12 1o
consider & material “highly radicactive”™
if it contains concentrations of short-
lived radionuclides in excess of the
Class C limits of Table 2 of 10 CFR Part
61. Such concentrations are sufficient to
produce significant radistion Jevels and
to generate subsiantial amounts of heat.
Moreover, the Class C concentration
limits for short-lived puclides
-Fpraxlmate the actual concentrations
of those nuclides present in some
existing reprocessing wasles (see
NUREG-0946, Table 4).

2. Permanent lsolation

The phrase “permenent isolation”™ in
NWPFA is much less subjective than is
“highly radioactive.” Within the context
of NWPA, “permanent isolation” clearly
implies the degree of isolation afforded
by a deep geologic repository.?s Thus, a
waste "requires fermanenl isolation” if

ly disposed of in @
facility less secure than s repository.
The Commission will determine whick
wasles require permenent isolation by
evaluating the gsposa! capabilities of
slternative, less secure, disposal
facilities.?® Any wastes which cannot
be safely disposed of in such facilities
will be deemed tc reguire permanent
isolation and, if a!so highly radioactive,
would be classified as high-level wastes.

The sapproach which the Commission
proposes to pursue to determine which
wastes requires permanent isolation will
be an extension of the 16 CFR Part 81
waste classification analyses and will
consist of the following steps.

a. Establish acceptance criteria. 10
CFR Pert 61 currently contains
performance objectives for disposal of
radioactive wastes in 2 land disposal
facility. These performance objectives
will serve as acceptance criteria for

88 All references 10 “proposals” by the
Commission refer only tc its tentative views. No
forma! proposals will be developed until eomments
are received in response to this notice.

13 The NWPA includes the following definitions:

The term }mr‘m& the emplacementin s
repository igh-level rs ctive wanls, gpent
suclear fuel. or other highly radicactive material
with no foreseeable Intent of recovery, whetheror
00t such emplecement permits the recovery of such
waste.

The term “repository”™ means gny system licensed
by the Comunissioz that is intended i be used for,
or may be used for, the permanen! deep geologic
disposal of high-leve! radiosctive waste and spent
auclear fuel, whether or not such ‘zum Is designed
10 permit the recovery. for s limited period during
initis! operstion, of eny materials placed in such
system. Such lerm includes both eurfacs and
subsurface areas at which high-level radioactive
waste and spent nuclear fuel handling activities are
eonducted. :

-3¢ These facllities might make use of Intermadiate
Gepth buria! er various engiseering measures. such
as intruder barriers, fo accommodats wastes with
ndianuclide cancentrations ansultable Sor disposal
by shallow land burial.
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waste classification analyses, but might

need to be supplemented for specific

types of facilities or wastes. The Part 61

pesformance objectives mey slso need

. to be supplemented to accommodate
any environmental standards for non-
HLW which mey be promulgated by the
US. Environmenta! Protection Agency
pursuant to its euthority under the
Atomic Energy Act of 1854, as amended.

b. Define disposal facility. The hazard
which & radicactive waste poses to
public bealth depends, in part, on the
nature of the facility used for its
disposal. Thus, a reference disposal
facility, Jess secure than s repository,
needs 1o be defined in terms of the
characteristics which contribute to
tsolstion of westes from the
environment. For land disposal
facilities, such characteristics might
include depth of disposal, use of
engineered barriers, and the geologic,
hydrologic and geochemical features of
a disposal sile.

¢ Choroclerize wastes. Wastes will
be characterized in terms of the factors
which determine their hazard and
behavior afler disposal, including
physica) and chemical forms of the
waste, the radionuclide concentrations
and associated radiological
characleristics. the waste volumes, and
the beat generation rates. The wide .
range of types and churscteristics of
wastes arising from industrial,
biomedical and nuclear fuel cycle
sources makes this g particularly critical
step in the waste classification
process—especially for wastes to be
generated in the future [e.g..
decommissioning wastes). :

& Develop ossessment methodology:.
Anslytical methods (including
mathematical models end computer
codes) for projecting disposal system
performance will be acquired or
developed. For land disposal facilities,
such methods include models of
groundwater fiow and contaminant
transport. An assessment methodology
also includes descriptions of the natural
and buman-initiated disruptive events or
processes which could significantly

. affect disposal system performance as
well as the analytica! means for
evaluating the impacts of such events or

processes.
. ¢ Evaluate disposal system
performonce. The performence of the
alternative disposal facility will be
evaluated to estimate the public health
hazards from disposal of verious types
and concentrations of wastes. Hazards
below the acceptance criteria of item (a)
above indicate an acceptable match of
waste type and disposal option. Wastes
which cannot be safely disposed of in
the altemnative facility will be classified
a3 requiring permanent isolation.

A practical difficulty with classifying
wastes as described here is that -

alternative disposal facilities are
currently unavailable. Thus,
classification of wastes in this manner
requires many assumptions about the

rformance of nonexistent disposal

acilities. Such analyses will inevitably

involve substantial uncertainties. .

1t is also possible that no alternative
disposal facility will ever be needed for
commercially-generated “ebove Class

C” wasles. (Disposal of such wastesiss

Federal, rather than State,

- responsibility.) Because of the overhead

costs of developing and licensing new

facilities, the relatively small volumes of

such wastes, and the low heat
generation rates of some of these
wasles. it might prove most economical
to dispose of all such wastes ina
repository. Nevertheless, the
Commission recoghizes & “chicken-and-
cE" problem here. Until wastes are
classified as HLW or non-HLW, it may
z ccilgﬁcﬂt for rté:l; DOE to make

ecisions regarding appropriate types ot
disposal facilities. Therefore, despite the
uncertainties involved. the Commission
proposes 1o select & bypothetical
allernative disposal facility which will
serve as the basis for carrying out waste
classification analyses.

Previous analyses by the NRC
(NUREG-0782, draft EIS for 10 CFR Part
61) suggest that disposal facilities with
charactéristics intermediste between
shallow land burial and geologic
repository disposal may be most
effective in protecting ageinst shori-term
radiological impacts associated with
inadvertent intrusion into a disposal
facility. These “intermediate” facilities
may be much less effective in providing
enhanced long-term isolation of very
lonf-lived radionuclides. If this
preliminary view is supported by
subsequent snalyses, wasies with
concentrations above the Commission’s
current Class C limits for long-lived
nuclides (Table 1 of 10 CFR Part 61)

would require permanent isolation. In

the following sections, the Commission
will assume, for the sake of illustration.
that Table 1 is an sppropriate
interpretation of the term “requires
permanent isclation.”

3. Conceptual Definition of “High-Level
Waste

The Commission J)roposes to Classify
wasles as HLW under Clause (B) of the
NWPA definition only if they are both
highly radioactive end in need of
permanent isolation. As discussed
above, the Commission considers that
wastes should be considered to be
highly radicactive if they contain
concentrations of short-lived
radionuclides which exceed the Class C
limits of Table 2 of 10 CFR Part 81. The
Commission alsc assumes, for
fllustrative purposes, that the
radionuclide concentrations of Teble 1
of Part 61 are appropriate for identifying
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the concentrations of long-lived
radionuclides requiring permanent
isolation. Solidified reprocessing wastes
would similerly be classified as HLW
only if they contain both short- and
long-lived radionuclides in
concentrations exceeding Tables 2 and
1, respectively.

1t is assumed that & revised definition
of HLW would appear in the definitions
section of Part 60, and that the msterials
encompassed by the definition would be
subject to the containment requirements
of that regulation. It would also serve
incidentally to define the materials
covered by DOE's waste disposal
contracts. This definition would epply
only to wastes disposed of in & facility
licensed under Part 60. As discussed
€lsewhere in this notice, there would be
no alteration of the Commission's
euthority to license disposa! of HLW
under provisions of the Energy
Reorganization Act. Some technice!
smendments woilld be needed to
preserve the jurisdictione] provisions of
existing Part 60—i.e., to indicate that
Part 60 applies to the DOE facilities
described in sections 202(3) and (4) of
the Energy Reorganization Act, and for
that purpose the proposed definiiion of
HLW would not be controlling.

A conceptual, revised definition of
HLW could be stated as follows:

“High-level radiosclive waste™ or "HLW™
means: (1) Irradiated reactor fuel. [2) liquid
wastes resulting from the operation of the
first cycle solvent extraction system, or
equivalent, and the concentrated wastes from
subseguent extraction cycles. or equivalent,
in a fucility for reprocessing irradisted
reactor fuel, (3) solids into which such liquid
wastes have been converied. snd solid
radiosclive wasles from other sources,
provided such solid msterials contain both
long-lived radionuclides in concentrations
exceeding the values of Table 3 and short-
lived radionuclides with concentrations
exceeding the values of Table 2

TABLE 1
Concentrs-
Radionuctide tion? (Gi/
m*)
C-14 8
C-dinact.metal..oee ... 80

Ni-59 in act metal e e 220
Nb-84 in act meta! W 0.2

Te-98 3
129 0.08
Alphs emitting TRU, tu > 8 yr.. *100
Pu-241 1 saso0
Cm-242 20,000

111 a mixture of radionuchdes is present, &
sum of the tractions rule is 1o be applied for
each 1able. The concentration of sach nuclide

summed. I the
ceeds one for both 1ables, the waste is classi-
fied as HLW. .
* Units are nanocuries per gram.
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TABLE 2
Concentra-
Radionuclide tion * (Cif
m'
Ne-63 700
Ni-63 in act metal.. o 7.000
$r-00 7,000
Cs-137 4,600
3 it g mixture of radionuchides is present, &
sum of the fractions rule i tc be applied for
each 1able. The concentration of each nuclide
is 10 bs dividad by its kmit, and the res!
fractions are 10 bs summed. ¥ the sum ex-
ceeds one for both tables, the waste &
fied as HLW

4. Status of wastes not classified as
HLW

The NWPA. the Low-Level
Radiosctive Weste Policy Act, and the
Commission's reguletions in 30 CFR Part
€1 currently classify wastes as “low-
level” if they are not otherwise
clussified es high-level wastes or certain
other types of materials {e.g.. uranium -
mill 1aitings). Classification of certsin
westes a3 HLW, under Clause {B) of the
NWPA definition. would reduce the
amount of weste clussified (by defeult)
&s LLW and. more importently, would
estabiish s distinct, concentration-based
boundary between the two classes of
waste.

If this conceptuel definition of Cleuse
(B) were adopled, certsin westes with
radionuclide concentrations above the
Cless C limits of 10 CFR Part 61 would
not be classified as HLW because they
do not contain the requisite combination
of short- end long-lived nuclides. These
wastes would continue fo be clessified
as specie! types of low-level wastes
anzlogous to DOE's “transuranic” waste
cetegary. Any such wastes genereted by
defense programs would continue to fall
under DOE's responsibility for disposal,
and no NRC licensing of facilities
interded solely for their disposal. such
a3 the Weste Isolation Pilot Plant
(WIPP). would be authorized.

As provided by the amendments to
the Low-Leve] Radioactive Waste Policy
Act,' the Federa) government is
- responsible for disposal of all
commercially-generated “ebove Class
C" was'es; it Is contemplated, under the
amendments. that the NRC would be -
responsible for licensing the facilities for
their disposal. The Commission would
continue 1o permit disposel of westes
containing naturally or
sccelerator-produced materials In
licensed facilities provided there was no
un;ea:onable risk to public health and
sefety.

98 Low.Leve! Radioactive Waste Policy
Amendments Act of 1985, Pub. L 80-240. $ez. 8. &2
UKC 2o21c
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m..l‘egsl Considerations Related to the
Nuclear Waste Policy Act

The exercise of NWPA Clause (B)
suthority may give rise (o a number of
legal questions which are discussed
below. :

A. Disposa! of woste generated by
materials licensees. The NWPA
established 8 Nuclear Waste Fund
composed of payments made by the
generators and owners of “high-level
radioactive waste” (including spent fuel)
that will ensure that the costs of

uling  disposal will be borne by the persons

responsible for generating such waste.
The Nuclear Wasle Fund is to be funded
with moneys ubtained pursuent fo
contracts entered inlo between the
sSecretary of Energy and persons who
generate or hold title to high-level
radioactive waste, .

The statute addresses the particulars
of contracts with respect to spent
“nuclear fue! and solidified high-level
radioactive waste derived from spent
nuclear fuel used fo generate electricity
in a civilian nuciear power reactor. Jt
further limits the authority of the
Commission to issue or renew licenses
for utilizatico and production facilities—
i.e.. for present purposes, nuclear.
reactors and reprocessing plants—
unless the persons using such facilities
heve entered into contracts with the
Secretary of Energy.

The absence of any reference to
materials licensees {e.g., fuel fabricators,
some research laboratories) suggests
that the Nuclear Waste Fund was pot
intended to epply to their activilies. As
as result, there could be s question If the
Commission were to define materials
licensees' warste as high-level waste,

" because the waste might thereby

become ineligible for disposaline
repository. The reeson is that the law
prohibits disposal of HLW in &
repository uniess such waste was
covered by 2 contract entered into by
June 30, 1983 (or the date the generator
or owner commences generation of or
takes title to the waste, If later). Few
contracts have been entered into with
materials licensees except those who
are also facility licensees. Thas, it can
be argued that the Commission should
refrain from designating as HLW, under
Clause (B),* materials generated by
meterials ficensees.

The Commission is not persueded by
suchane nt The statutory
languege dealing with the Commission’s
classification of materials as HLW
refers solely to considerations relating

_ to the nature of the wastes, and the

character of the licensee generating or

" owning the waste is simply not relevam.

38 The Nuclear Waste Fund is governed by Bec.
902 Pub. L §7-425. 42 US.C. 30222 The bition
of disposal of FHLW not covered by limely contracts
e s2! ot in sec. 302{L)X2).
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If there are good reasons to treat that
weste from materials licensees as HLW,
the Commission regards it as likely that
any statutory impediment to the
acceptance of such waste st a geologic
repository could be modified.

, Confidence regording disposal
capacity for power reactors. The
availability of weste disposa) facilities
for wasies generated at commercial
power reactors hes been the subject of

- controversy and litigation. The NWPA

sddresses these concerns by
establishing & Federal responsibility to
provide for the construction and
operation of a geologic repository..
Jeaving undefined (i.e., to the discretion
of the Commission) the classes of
materials that require permanent
fsolation in such & facility. Whatever
msteriels they may be, bowever, they
must be transferred to DOE for disposal.
ang the presons responsible for
generating the wasie must enter into
contracts with DOE which provide for

_ payment of fees sufficient to offset

DOE's costs of disposal. Existing facility
licensees were required o enter into
such contracts by June 30, 1883.

The Commission believes thet the
purpose of the NWPA can best be
accomplished if ell the highly
radioactive wastes generated by facility
licgnsees (reactors and reprocessing
plants) which require permanent
isolation are covered by weste disposal
‘contracts with DOE. This would assure
that DOE can send will eccept
possession of such westes when
necessary. Further, in the sbsence of
such assurance, the basis for
Commission confidence that these
wastes will be safely stored and
disposed of would be subject to question
even if concerns sbout the disposal of
the licensess’ spent nuclear fuel had
been laid to rest. Accordingly, if there
are any highly radioactive materigls
{other than those previously regarded as
HLW) that ere generaled by facllity
licensees and that require permanent
izolation, the Commission believes that,
for purposes of the NWPA, they should
be regarded as “high-level waste.” The
Commission has reviewed the terms of
DOE's standard waste disposal cantract
and believes that clessifying such
additional materials as HLW would
require no changes to the contract te. ns.

C. Implications with m.s;gect o
disposal methods. Under the Atomic
Energy Act of 1854, the Commission is
authorized to establish such stendards
to govern the possession of licensed
nuclear' materials as it may deem
necessary or desirable to protect

health.}? Under this authority, the
Commission may classify materials
according to their he and may

89 Geoc. 3070, Pub. L £3-703, 2 USC tami(b)
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prescribe requirements for the long-term

management or disposal thereo!. It is

" potnpecessary o label materials as HLW
under the NWPA in order o cequire
their disposa!l in & geologic repository or
other suitably permanent facility.

. The Commission exercised this
suthority with respect to concentrated
reprocessing wastes by specifying. in
Aupgndix F t0 10 CFR Part 50, that any
such wastes generated st licensed
facilities are to be transferred to a
Federal repository for disposal. More
recently, the Commission classified
certain low-level wastes a3 being
genera!l‘y acceptable for near-surface
disposal (10 CFR Part 81). On the basis
of further consideration, the Commission
could sieclfy sppropriate disposal
means for wastes exhibiting
radionuclide concentrations grester that
those defined in Part 61. Thus, the
Commission need not exercise NWPA
Clause (B) authority in order to sssure
that radioactive wastes from licensed

. sctivities are disposed of properly.

. Moreover, the identification of material
as HLW under Clause (B) would not by
ftself mandate that such material must
be disposed of in a geologic repository.
Since the NWPA authorizes only a
single method of permanently isolating
HLW-—geologic repositories—
classification of materials as HLW may
effectively preclude disposal of such
wastes by cther means. Nevertheless,
the Commission's regulations will
continue to leave open the prospect of
disposal by other means if Congress
should so authorize. i

D. Relotionship to Stote role. Section
3 of the Low-leve! Radioactive Waste
Policy Act (LLRWPA), Pub. L. 96-573. 42
U.SC. 2021, enacted in 1980, defines a
State responsibility to provide, pursuant
to regional compacts, for the disposal of
“low-level radioactive waste™ (LLW).?®
Such waste is defined {0 mean ’
“radicactive waste not classified as
high-leve! radioactive waste,
transuranic waste, spent nuclear fuel, or
by-product materia} as defined in
section 11.¢.(2) of the Atomic Energy Act
of 1954 -

The Low-Level Radioactive Waste
Policy Amendments Act'of 1985, Pub. L.
99-240, 42 U.S.C. 2021c., limited the
range of LLW for which the States must
provide disposal capacity. Specifically.
the States are not responsible for wastes
with radionuclide concentrations in
excess of the Class C limits of 10 CFR
Part 61. Instead, the Federa! government
now sssumes responsibility for

_providing disposal capacity for such
wastes. Thus, classification of “above
Class C” wastes as HLW or non-HLW

" Siates are ot le for disposs! of LLW
m.mmmmnm:?m
aesearch and davelopment sctivities.

will have no impact on State
government responsibilities.

E. Impact on existing technical
criteria. NRC's regulstions in Part 60
include technical eriteria 1o be applied
in licensing DOE's receipt and
possession of source, special nuclear.
end byproduct material at's geological

-repository. The regulations would

sccommodale the disposal of any
radioactive materials. including spent
fuel, reprotessing wasies, or any other
meterials which could be disposed of in
sccordance with the specified
performance objectives.

Materials categorized &s high-level
weste are subject 1o a containment
requirement (§ 60.113(a)(1){i}(A)) and to
specified waste packege design criteria
and waste form criteria (§ 60.135 (a—c)).
These criteria apply to wasles
characterized by the presence of fission
products generating substantial emounts
cf heat at the time of emplacement, but
with much reduced heat generation after
decades or & few centuries.?® The rule
2150 explicitly provides that design
criteria for waste types other than HLW
will be addressed on an individue! basis
if and when they are proposed for
disposal in a geologic repository
(8 60.135(d)).

I edditional meterials were to be
designated as high-level waste, the
Commission would need to consider
whether the existing repository design
criterie are nfpropriale with respect to
such materials.

F. Applicobility of HLW definition to
roturally-occurring end accelerator
produced redioactive materiels. Clause
{B} of the NWPA provides that the
Commission may extend the definition
of the term “high-level radioactive
waste” to include material requiring
permanent isolation only where this is
“consistent with existing law.” The
applicable existing law is the Atomic
Energy Act of 1854, under which the
Commission bas authority to regulate
the possession and use of “source
material,” “special nuclear material,”
and “byproduct material” There are
other radioactive materials, however:
naturally-occurring radionuclides, such
&5 radium, and accelerator-produced
radionuclides. These are not covered by
the Atomic Energy Act and hence there
would be no statutory basis, consistent
with existing law, for the Commission to
require that they be disposed of at -
facilities licensed by the Commission or
otherwise to regulate their possession or

e ——

1* The Commission’s expeciation that HLW
would generste significant amounts of heat i
reflected in the discussion of ansuranic weste in
the notice of proposed rulemaking on the Part 00
technical criteris. 48 FR 35284, [ §1-..8
Reduction of the best load, for example by removal
©f cesium-137 and strontium-90. could result in
different contginment requirements. 45 FR 2308,
June 21, 1983 {fina! rule}. ’
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use. Accordingly, no legal basis exists
for the Commission to classify such
materials as HLW or non-HLW.

Nevertheless. as slready noted. 10
CFR Part 60 contemplates that “other
radioactive materials other than HLW™
may be received for emplacement in a
geologic repository. This provision of
Part 60 would not be altered by
expanding the definiticn of HLW. Part
60 provides that waste package
requirements for such wastes will be
determined on a case-by-cese basis
when these wastes are proposed for
dispossl. Thus, 11 might be determined,
on the basis of technica) considerstions.
that certain naturally-occurring or
accelerstor-produced sadioactive waste
materials present hazards similar to
licensed materials that are defined as
high-level waste and that such material
should be disposed of in a geologic
repository developed under NWPA. If
80, plans for such disposal can be
reviewed under Part 60 and the

" Commission could impose such

packaging or other requirements as
l;?roprinte to protect public health end
safety

IV. Issues on Which Public Comments
are Particularly Sought.

The Commission invites comments on
all the issues identified In this notice
and any other issues that might be
identified. However, comments {with
supportive rationeale) in response to the
following would be particularly helpful.

1. Two options ere presented for
defining reprocessing wastes under
Clause {A) of NWPA. The first option
proposes to define the “sufficiency” of
fission product concentrations in
solidified reprocessing wastes in a

" manner enalogous (o its trestment of

“highly radiosctive™ and “requires
permanent §solation” under Clause (B)
(i.e.. by examining the hazards posed by
wastes if disposed of in facilities other
than a repository). The second option
interprets Clause [A) as encompassing
ell those wastes which have heretofore
been considered high-level waste under
Appendix F to 10 CFR Pari 50 and the
Energy Reorganization Act. Which of
these two approaches is preferable?

2. The Commission proposes that the
current Class C toncentration limits of
10 CFR Part 61 serve to Identify
radionuclide concentrations which are
“highly radioactive” for purposes of
Clause [B) of the NWPA definition.
Would an altemnstive set of
concentration limits be preferable? If so,
how should such limits be derived?

8. The Commission proposes to equate
the “requires permanent isolation"
wording of the NWPA definition with a
level of long-term radiological hazard
requiring disposa} in a geologic
zepository. Are the Commission’s
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proposed snalyses appropriste for
iden:iﬁcation of conaen:miom
requl permeanen! isolation?

4 Aﬂllgough. under section 121 of
NWPA, no environmental review is
required with respect 1o the definition of
HLW, the Commission would welceme
identification of any environmente!
consequences associated with the
matters discussed In this notice.

§. Bome waste materials, such as
certein leboratory wastes or some
sealed sources, may be high!
concentraied, yet conigin only relatively
small tola! quantities of radicactive
materials. Is there & need for & special
provision (e.g., & minimum fota} quantity

“of activity) before & weste should be
classified as HLW?

6. What difficulties (legal,
administrative, financial, or other)
would an expanded definition of HLW
cause in implementing the provisions ¢!
the NWPA?

7. The Commission's regulations do
not generally require thet any particulas
type of waste be disposed of in any
specified type of facility. Would such e
regquirement be appropriate?

8. As discussed in this nolice. the
Commission has no lega! authority to
classify naturally-occurring or
accelerator-produced radioactive
materials (NARM) as HLW or non-
HLW. Nevertheless. such materiels may
be presented for disposal st facilities
Jicensed by the Commission. When the
Commission carries out its ﬁro ed
analyses to jdentify “other highly
radiozctive material thet. . . requires
permanent isolation.” should NAFM be
included in the &nalyses?

9. Are there issues other than those
fdentified in this notice which the
Commission should consider in
developing approaches to implement Its
authority?

Separate Views of Commissioner
Asselstins

Commissioner Asselstine Is concerned
ebout the potential for creating &
confusing sitvation if the Commission
were to adopt the first option under
Clause (A). The first option s to
numericelly specify concentrations of
fission products in defining high-leve!
wastes. Under this approach, it is
conceivable that maierial considered
high-level waste for the purposes of

" licensing under the Energy

Reorganization Act of 1974 will also be.
considered low-leve] waste for the
purposes of the Nuclear Waste Policy
Act [NWPA) of 1682 Wastes presently
beirg‘nored at the Hanford waste tanks,
which have traditionally been classified
as high-level wastes, would Jikely be -
reclassified as above Class C low-level
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waste under the first option.
Commissioner Asselstine requests
public comment on how this
reclassification would sffect the NRC's
Yicensing suthority over the long-term
storage cr in situ disposal of the .
Hanford waste tanks. Commissioner
Asselstine also reques!s comments on
whether there are alternative
spproackes to schieving the stated
purpose of this advanced notice of
proposed rulemalking of identifying
wastes subject to the provisions of the
NWPA without aliering the traditiona}
definition of high-level weste end thus
cresting this potential for confusion.

List of Subjects in 30 CFR Part 60

High-level waste, Nuclear power
plants and reactors. Nuclear materials,
Penaslty, Reporting requirements, Weste
trestment and disposal.

Authority: The suthority citation for this
document is Sec. 163. Pub. L. £3-703. 68 Stat.
$48, 85 emended (42 US.C. 2202). :

Dated at Washington. DC, this 20th day of
February 1987,

For the Nuclear Regulatory Commission.
Samuel ). Chilk,
Secretory of the Commission.

Appendix—Volumes and Characteristics of
g:unn Exceeding Class C Concentration
s

For & rumber of yeurs NRC has bad an
ongoing ‘prodgum 1o develop regulations and
criteria for disposal of low-level radioactive
waste. At the time this program was initiated,
there was s well-documented need for
comprehensive national standards and
technica) criteria for the disposal of Jow-level
waste. The absence of sufficient technics]
standards and criteria was seen to be & major
deterrent lo Lhe siling of new disposa!
facilities by stutes and compacts. :

A significant milestone in this program was
the promulgstion of the regulation 10 CFR
Part 61 {*Licensing Requirements for Land
Disposal of Redicactive Waste™) on
December 27, 1982 (47 FR 87446). This
regulstion establishes procedural
requirements, institutional and financia!
sequirements, and oversll performance
objectives for land disposal of radioactive
waste, where Jand disposal may include &

‘number of possible disposal methods such as

mined cavities, engineered bunkers, or
shallow land burial. This regulation also
contains technical criteria (on stte suftability,
design, operation, closure, and waste form)
which are applicable to near-surface

. Gispossl, which is & subset of the broader

range of land disposa! methods. Near-suzface
disposal is defined as disposal in or within
the upper 30 meters of the earth's surface,
and msy include a range of possible
technigues such as concrete bunkers or
shallow land burial. The Part 61 regulation ls
fntended to be performance-oriented rather
than prescriptive, with the result that the Part
€1 technical eriteria are written [n relatively
geners] terms, allowing applicants o
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demonsirute how their propossls meet these
criteria for various specific near-surfsce
disposa! methods.

A waste classification sysiem was also
nstituted In the reguletion which establishes
three classes of waste suitable for near-
surface disposa): Class A, Class B, and Class
C. Limiting concentrations 'OI articular
redionuclides were established for each
waste class, with the highest limits being for,
Class C. The concentration limits were
established based on NRC's understanding
(at the time of the rulemsking) of the
characteristics and volumes of Jow-Jeve} .
wauste that would be reasonably expected to
the year 2000, es well 8s potentis! disposal
methods.

The Cluss C concentration limits are
appliceble o all potentis] near-surface
dicposal sysiems; however. the calculations
performed to cataLlish the limits are based on
posiulated use of one near-sarface dispona!
method: shallow Jand burial. The Class C
limits are therefore conservative since there
may be other ncer-surface disposal methods
that have grester confinement capability (and
higher costs) ther shallow lend burial

The regulation states that waste exceeding
Class C concentration Jimits is considered to
be "not generally acceptable for near-surface
dispossl.” where this is defined in § 61.55(a)
a3 “waste for which waste form and disposal
methods must be differcat, and in general
more stringent, than those specified for Class
C waste.” Thus, wasie exceeding Part €1
concentrotions generally has been excluded
from near-surface disposal and is being held
in storage by licensees. (This amounts to leas
than 1% of the aprroximately 8,000.000 fi® of
commercial low-leve! waste annually being
gencrated.) Given the current sbsence of
prescriplive requirements for disposal of
waste exceeding Clsss C concentration
limits. the regulation allows for evaluation of
specific proposs!s for disposal of such waste
on & case-by-case basie. The general criteria
to be used in evaluatling specific proposals
are the Purt 61 performance objectives
coniained in Subpart C of the regulation.

Current NRC activities include analyses of
low-level waste that exceeds Class C
concentration limits to dotermine the extent
to which sliernative near-surface disposal
systems {e . concrete bunkers, sugered
holes, deeper disposel) muay be suitable for
sale disposal of such waste. These analyses
include @ more detsiled characterization of
physicsl, chemical, and radiological
characteristics of wastes that may be close t0 -
or exceed Class C concentration limits as
well &3 development of improved methods for
modeling the radiological and economic
impact of disposal of these wastes. A related
sctivity is development of more specific
guidance for design and operstion of
alternative near-surface and other land
disposal systems. These sctivities represent a
tontinuation of the Part 81 rulemaking
process as discussed in the December 27,
1882 notice of the final Part 61 regulation (47
FR 57448).

Wastes exceeding Class C concentrations
are projected 1o be generated by nuclear
rwex reaclors and other supporting nuclear

uel cycle facilitles, and also generuted by
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_ vadinisotope product manufacturers und
other facilities and licensees outside of the

suclesr fuel cycle. Such wastes can be

grouped s follows:

~Plutonium-coniaminated suclear fuel cycle
wastes

~Activaied metals

~—Sealed sources

~Radioisotope product manufucturing
wasles

~Dther waste

Phutonium-contemincted nuclear fuel cycle
wostes. These wustes are being genersted
friom two principal sources. One source of
waste arises from operstions supporting the
nuclear fuel cycle—i.c.. post-irradiation
radiochemics! and other performance
snelyses of spent fuel rods from nuclear
reactors {e.g.. “burnup” studies). These
operstions generate ahout 200 fi2 of
plutonium-contaminated waste per yesr.
much of which is believed to exceed Class C

-concentration limita. This waste consists of
solidified liquids and other solid material
such as scrap. rash, and contaminated
eguipment. Eventual decommissioning of the
three facilities currently performing these
snulyses is expected to generste sdditional
wasie volumes. & portion of whick is
expected 10 exceed Class C concentration
limits.

The second source of waste erises from
fue! cycle licensees who have previously
been suthorized to use plutonium in research
snd development of sdvanced reactor fuels.
None of these licensees is using plutonium
now. and there is no prospect in the
foreseeable future for such sctivities. In fact,
each of the licensees in this cstegory has
either decommissioned. o is in the process of
decommissioning. its facility. Some of the
licensees have made contractua}
arrangements to transfer their
decommissioning waste to DOE for
retrievable storege. Approximately 5.000 to
30.000 ft? of waste. however, is projected to
be genersted on & one-time basis that will not
be covered by contract

Activoted melols. Activated metals are
typically genersted as & result of Jong-ierm
neutron bombardment of metals forming the
struclure or internal components of & nuclear
reactor used for power production,
radioisotope production, or other purpose

{e.g.. education, festing. research). Activated

metal wasies sre unlike mos! other wastes
being generated in thet the radionuclides
form part of the actua) mets) matrix rether
than being mixed with large volumes of other,
wvonredicactive material such es paper. cloth
or resins. Radionuclide release is principally
governed by the matesial corrosion rate. and
for most reactor metals of concern {e g.
:’xainles: steel). the corrosion rate is quite
w,
To date, only & small frection (sbout 200
£12/y1) of the sctivated metal waste currently
being generated by nuclear power reactors
bas been identified as exceeding Class C
concentration limits. Such waste appeass to
primsrily consist of in-core instrumentation
which is no langer gerviceable. Ar example
of this waste is a reactor flux wire which is
physically small but may be high in activity.
{A flux wire Is & wire that is inserted Into a
" tubé sunning the length of the reactor core

and used to make nevtron flux
measurements.)

Large quantities cf activated meta] wastes
sre projected to be genersted in the future a3
8 purt of reactor decommissioning. Studies by
NRC INUREG/CR-0130. sddendum 8 and
NUREG/CR-0672. addendum 2} indicate that
over B9% of the waste volume thatis
projected to result from nucler power resctor
decommissioning will not exceed elass C
concentration limits and the 18 thst is
projected 1o exceed these limits will be
simost s}l sctiveted metals from core
structure. Conservative estimaies presented
in these studies indicate that puchaged
queantities of decommissioning wastes
exceeding Class C concentration limits will
tota! about 4700 f1? for & lurge (1175 MWe)
pressurized wsier reactor (PWR) and about
1660 12 for @ Jarge (1385 MWe) boiling water
reactor (BWR). Much smaller quantities of
wasles exceeding Class C concentration
limits may slso be generated from future
decommissioning of tes, research. and
education reactors.

Another source of activated metal waste is
expecied to arise as part of consolidation of
spent fuel assemblies for storage and/or
disposal. Spent! fuel assemblies now being
periodically dischargsd from nuclear power
resctors are stored in on-site fuel storage
pools. Each sasembly Is composed of & large
nrumber-of fuel rods srranged in & rectungular
srray. and held io place by spacer grids. tie
rods, meta) end fittings, and otber
miscellaneous hardware. One option under
considergtion. for long-term waste storage
and eventua! disposal is to remove this
hardware form the fuel rods. This allows the
fuel rods. which contein the fission products
which are of primary interes! in terms of
geologic repository disposal. to be
consolidated into s smzller volume. This
enables more economical storage and essier
handling for transport and disposal. The
hardware, which is composed of various
types of corrosion-resistant metal such as
Incone! or zircalloy, becomes & second waste
stream which could potentiglly be salely
disposed by & Jess expensive method than &
geologic repositary.

Based on informstion from DOE (DOE/
RW-p006, September, 1984) abou! 12 kg of
waste hardware would be generated per .
BWR fue! assembly, and sbout 26 kg per
PWR fuel assembly. Assuming 200 fuel
asemblies are replaced per year per lurge
3000 NWe) BWR. roughly 2400 kg of activated
meta] bsrdware would be generated per year
per large BWR. and sbout 1700 kg per PWR.
An spproximate compacted volume is on the
order of 50 ft3/yr per large reactor. or sbout
4.000 fi*/yr oves the entire industry.
Depending upen parameters such as the fue!
frradistion history and the hardware
elementa! composition, particular pieces of
sepersted hardware may or may not exceed

. Class C concentration limits.

Other thar perhaps & few isolated cases.
all of the spent fuel assemblies are being
stored by licensees with the hardware gtill
sttached. Under the provisions of the NWPA.
operators of nuclear power plants have
entered into contracts with DOE for
acceplance by DOE of the spent fue! for
storage and eventual disposal. (See 68 FR

60-PR-21

IE5R0. Apri! 38. 1823 for the temms of the
coritract.) Accep'ance of the spent fuel by
DOE implies sccep'ance of the sctivated
hardware along with the fuel rods, with the
result that dirposal of the hardware would
intrinsically be & Federal rather then s State
responsibility. Disposal sesponsibility
becomes less clear if licensees. seeking more
efficient onsite storuge. consolidated fuel
themselves.

Secled sources. A number of discrete
sealed sources have bees fabriceted for s
vasiety of medica! snd industrial
spplicstions. including tirediation devices.
moisture and dersity gsvges. and well-
lugging pauges. Each source contuins only
one or a limied numbes of redioisotcpes.
Sesled sources Can range in activity frome
few millicnths of s cusie for sources used in
home smoke deteclors lo severa! thousand
curies for sources used in radiotherapy
irrsdiatcrs. Sealed soarces sre produced in
several physical forms. including metal foils.
me!sl spheres. and melal cylinders clamped
onto celles. The lesger activity sealed
sources typically consist of granules of
radiosctive materials encapsulsted in a metal
such as stainless steel.

Sealed sources are generally quite small
physically. Even sources contgining severs)
curies of sctivity have phytical dimensions
which are normally less than an inch or two
in diumeter and 6 inches in length. These
dimensions are such thut, like activated
metals, sealed sources may be considered Yo
be s urigue form of low-leve) waste.
Charsclerizing séaled sources in terms of
radionuclide concentration cerluinly appears

.10 be of less utility than charscterizing sealed

sources in lerms of source activity.
Depending upon the application. sealed
sources may be menufactured using & variety
of different radioisotopes. A review of the
NRC sesled source registry was conducted 1o
identify those source designs which may
contain radioisolopes in guantities that might
exceed Class C'concentration limits. The
principal possibilities appear to be those
contsining cesium-137, plutonium-238,

plutonium-238. and smericium-241. Large

cesium-137 sources are generslly used in
irradistors. and while some large sources csn
range up 1o & few thousand curies, most
which are s0ld appesr to contain in the
neighborhood of 500 curies. Cesium-137 is s
bets/gamma emitter having & hall-life of 30
years, which suggests that special packaging
snd disposz! techniques can be readily
developed for safe near-surface disposal of
sources containing this isotape.

The remasining three isotopes sre alpha
emitiers and are longer lived. Sources
manufsctured using these isotopes can range
up to & few tens of curies. slthough most that
have been s0ld appear to be much less than
one curie in strength. Plutonium-239 saurces
are not commonly manufactured. Plutonium-
238 sources have becn marnufactured for use
85 nuclear betteries for applications such as
heart pacemakers. Plutonium-238 hes also
been used in nevtron sources. although
neutron sources currently being
manufactured generally contain americium-
241. Americium-241 is also used in & wide

.
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variety of other industria) spplications such
s fil! leve] gauges.

Neutron sources produce neutrons for
spplications such as reactor startup. well
lo%ga?n& miners! exploration. and clinical
calcium measurements. These sources .
contain alpba-emitting radionuclides such as
smericium-241 plus a target meteria)
(generally beryllium) which generates
neutrons when bombarded by alphe
purticles. Neutron sources can contain up to
spproximatvly 20 curies of sctivity.

I is difficult to project potential waste
sealed source quantities and activities. since
scsled sources as wasles are not routinely -
penerated as part of licensed operations. In
sddition. sealed sources only become waste
when a decision is made by s licensee to
treat them as such. In many instances sources
held by licensees may be recycled batk to the
manufaciurer when they are no longer usable,
and the radioactive material recovered and
fabricated into new sources. Finally, source

_ manufscturers are licensed by the NRC and
KRC ement States to manufacture &
particular scurce design up to & specified
radioisotope curie limit. Mos! actua! sources,
however, contain activities considersbly less
thao the design mit.

NRC sta¥ estimates tha! licensees
currently possess spproximately 10,000
encapsulated sources having ectivities above
& few thousandihs of & curie and containing
americium-243 or plutonium-238. Given the
hypothetical case that all these sources were
candidates for disposal. the tota!
consolidated source volume would be only
sbout 85 ft 8. Afler pachaging for shipment,
Boweve, the total disposed waste volume
world be rignificantly incressed. The total
sctivity contained in the sources is estimated
0 be appruximately 70.000 curies.

Radioisctope product manufacturing
wastes. Wastes exceeding Class C
concentration limits are occaslionally
generated a3 part of mancfacture of sealed
sources, radiopharmaceutical products, and
other materigls used for industrial,
educational, and medical applications.
Volumes and characteristics of such wastes
are difficult to project. However, it s
believed that the lsrgest volume of this waste
eonsists of sealed sowrces which cannot be
recycled, plutonium-238 and americium-241
source manufe scrap. and waste
contaminated with carbon-14.

Sealed sources g5 & waste form are
discussed above. Manufacture of large
plutonium-238 and americium-241 sources s
concentrated in only & few facilities, from
which the generation of waste exceeding
Clas C concentration limits is believed to
ota) only a few bundred ft ? per'year. .
Approximately 10 i ® per year of carbon-14
wazrte is generated as & result of
sadiopharmaceutical manufscturing.

r wostes. Although the above
discussed wastes are believed 1o be the

principal wastes that sre expected 0 exceed

Class C concentration limits, other wastes
may eccasionally also be generated For

" example. relatively small quantities of such
was'es are currently being genersted as part
of decontamination of the Three Mile Island,
Unit 2, suclear powar plant. However, these
wastes are being generated as & result of an
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accident, are therefore considered abnormal,
and are being transferred to DOE undera
memorandum of understending with NRC.
Wastes exceeding Class C concentration
limits and generated as part of the West
Valley Demonstration Project are slso being
transferred to DOE for storage pending
disposal.

Sesled sources and other waste contalning
discrete %uln!itiel of radium-226 mey slso
exceed Class C concentration limits. Products
containing redium-226 Lave been
menufuctured in the past for & variety of
indusiria! and medica) applicatioris. Such
wasles are not regulated by NRC but
occasionally bave been disposed st licensed
low-leve) waste disposa! facilities. NRC is
currently investigating the impacts of
disposa! of such waste in order to provide
guidance to State and other interested
parties on safe disposal methods and any
concentrstion limitations. -

62 FR 16403
Published §/5/87
Comment period expires 6/29/87.

10 CFR Part 60

Definltion of “High-Leve! Radioactive
Waste"; Extension of Comment Period

AGENCY: Nuclear Regulatory
Commission.

acTion: Advance notice of proposed
rulemaking: Extension of comment
period.

SUMMARY: On February 27, 1987, the
Nuclear Regulatory Commission [NRC)
published for comment an advance
notice of proposed rulemaking {ANPRM)
indicating its intention to amend the
definition of “hight-level radicactive
waste™ (HLW) in its regulations
governing disposal of HLW {52 FR 5992).
The notice proposed 1o revise this
definition to conform more closely to the
statutory definition of HLW in the

. Nuclear Waste Policy Act of 1882. The

comment period for the notice expired
April 29, 1987. The NRC has received ¢
reques! for & 60-day extension of the
commerit perjod. This reques! Indicates
that the public necds additional time to
examine and prepare comments on the
numerous Jega! and technical
considerations in & proposed rulemaking
of this scope. The NCR agrees that,
additional time may be neededto
prepere comments on an issue ¢f this
scope, end, therefore, extends for b0
days the original comment period o
June 29, 1887.

60-PR-22

DATES: Submit comments by June 29,
1087, 8 60-day extension of the original
comment period. Comments received
after this date will be considered if it is
practica! to do so, but assurance of
consideration cennot be given except as
1o comments received before this date.

ADDRESSES: Submit written comments
or suggestions to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission. Weshington, DC 20555,
Attention: Docketing and Service
Branch.

Examine copies of comments received
at the NRC Public Document Room. 1717
H Street, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: W,
Clark Prichard, Division of Engineering,
Office of Nuclear Regulatory Research,
U.S. Nuclear Regulatory Commission,
Washingion, DC 20555, Telephone: 301~
433-7668. ’

Dated st Washington, DC, this 29th day of
April 1087,

For the Nuclear Regulatory Commsison.
Samuel ). Chilk,

Secretory of the Commisison.



FR 16131
Published 8/5/88
Comment period expires 8/3/88.

30 CFR Parts 2, 61 and 60

NEPA Review Procedures for Geologlc
Repostiories for High-Level Waste

AGENCY: Nuclear Regulat
Commission. eglatory
ACTION: Proposed rule.

summany: The Nuclear Regulatory
Commission ie proposing to revise its
procedures for implementation of the
National Environmental Policy Act
{NEPA). The proposed rule would
address the Commission's role under

-NEPA in connection with a license

application submitted by the
Department of Energy with respect to a
geologic repository for high-level
radioactive waste (HWL). The changes
are needed in order to reflect the
provisions of the Nuclear Waste Policy
Act of 1882 (NWPA), 25 amended. Under

_ that Act, the Commission is required fo

adop! the Department's environmental
impact statement (EIS) 1o the extent

60-PR-23
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practicable. The proposed rule, among
other things. sets out the standards and
procedures that would be used in
delermining whelher such suopton i
practicuble.

In summury. under the proposed rule:
(1) The Commission will conduct ¢
thorough review of DOE's draft EIS und
will provide comments to DOE regarding

the adequacy of the statement.

(2) ¥f requested by Congress pursuant
to the NWPA, the Commission will
provide comments on DOE's EIS to the
Congress with respect to & State oy
Tribal notice of disapproval of »
designated site.

(3) The NRC will find it practicable to
adopt DOE's EIS fand any DOE
supplementa] EIS) uniess:

(a) The action proposed to be taken
by the NRC differs in an
environmentally significant way from
the action described in DOE's license
application. or

(b) Significant and substantizl new
information or new considerations
render the DOE EIS inadequate.

(¢) The DOE EIS will sccompany the
epplication through the Commission's
review process. but will be subject to
litigation in NRC's licensing proceeding
only where factors 3(s) or 3(b) are
present.

In accordance with NWPA. the
primary responsibility for evaluating
environmenta)l impacts lies with DOE.
and DOE would therefore be required 1o
supplement the EIS, whenever
necessary. to consider changes in its
proposed activities or any significant
new information.

OATES: Comment period expires August
3.1988. Comments received after August
3, 1688 will be considered if it is
practical to do g0, but assurance of
consideration is givenonly for -
comments filed on or before that date.
ADDRESSES: Submit written comments
and suggestions to: Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington. DC. 20555,
Attention: Docketing and Service
Branch. Copies of comments received
may be examined at the NRC Public
Document Room. 1717 H Street, NW'.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
James R. Wolf, Office of the General
Counsel. U.S. Nuclear Regulatory
Commission. Washington. DC 20555.
Telephone (301) 492-1641.
SUPPLEMENTARY INFORMATION:

Table of Contents

Introduction
The Pre-NWPR Licensing Framework
The Nuclear Wate Policy Act of 1682
Bite Selection under the Nuclear Waste
Policy Act
NRC NEPA Responsibilities in Light of
NWPA
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Lewslative Histony
“Acoption” and the Nuclear Weste Pohicy
Ac
Toe Preciusive Elicet of Seztin 115
T Nuciesr W aste Pubicy Amenanients Az
of 1
The Fruposed Rules
Actions Regquinng Ireparatiog o
- Environmental Document
Submission of Environmental Information
Preparation of Envirunental lmpact
Statemenu
NEPA Proceduie and Administrative
Action
Public Informatiar
Commenting
Responsible Official
Conforming Amendmests
Petition for Rulemaking
Environmental Impact Categorical Exclusion
Paperwork Reduction Act Statement
Regulstory Flexibility Cestificatior:
List of Subjects in 10 CFR Part 2
List of Subjects in 10 CFR Part 51
List of Subjects in 10 CFR Pyrt 80
Issuvance

Introduction

All agercies of the Federa!
Govecrmunent are charged with the duty
to interpret and administer the laws of
the United States. to the fullest extent
possible, in accordance with the policies
set forth in the Nationsl Environmenta!
Policy Act of 14€8. as amended [NEPA).
4201.5.C. 4327 et ses. Under NEPA, the
Nuclear Regulatory Commission is
required to prepare & environmental
impact statement (EIS) with respect to
any major Federal action in which it is
engaged that might significantly afiect
the quality of the buman epvironment.
The EIS contains a detailed statement of
the environmental impacts of a
proposed sction, including sdverse
unavoidable effects resulting brom its
implementation, as well as an
identificatian and environm~ntal
eveluation of alternatives to the
proposed action.

The Commission is responsible for the
licensing and regulation of activities
involving the possession of nuclear
matcrials. Atomic Energy Act of 1854, as
amended. €2 U.S.C. 2011 ef s29. The
Department of Energy (DOE) must
cbtain & license from NRC before
dispusing of high-level radicactive
waste ([HLW) in geologic repositaries.
Section 202, Energy Revrganization Act
of 1674, 42 US.C. 5842 The licensing of
DOE 10 receive and possess HLW at 8

geologic repository involves one or more

major Federal actions which might
significantly affect the guality of the
human environment. Accordingly, NEPA
requires the Commission to bave an EIS
{or multiple EIS's If more than one major
Federa! action by NRC is involved) to
sccompany its decision process wl.on o*
considers a license spplication from
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DOE involving HLW disposa.. Furtnes
direction regarding NRC's NFPA
responsibilives is provided by the
Nuciear Waste Policy Act o! 1982
(NWPAL a5 amended. 42 0.8.C. 1010 e
sey.

The Commission in 1984 promulgaied
revised regulations [10 CFR Part 51} to
implement section 102{2) of NEPA., the
section whick. emong other things. calls
for the prepasstion of an EIS. 48 FR 9352
March 12, 1864. and 49 FR 24512, June 14.
1884. In issuing these reculations. the
Commission noted thet it had initiated &
review of the licensing procedures
spplicable 1¢ geologic repasitories in the
light of the Nuclear Waste Poliny Act
and that the Cammission woulc
determine, a3 part of that review,
whether further cltanges to 10 CFR Part
51 gre needed. On July 30. 1886 the
Commission promulgated certain
amendments to 10 CFR Part 62. §1 FR
27158. Those amendments deal with (1)
the role of NRC during site screening
and site characterization activities and
(2] State, tribal, and public participatian
in NRC sctivities with respect to
geologic repositories. In proposing those
rules, the commission had noted that

" issues pertaining to NRC responsibilities

under NEPA will require modificatians
to 10 CFR Part 51 and that such
emendments would be the subject of o
subsequent rulemaking. 50 FR 2578, jan.
17, 1985. The statement of .
considerations accompanying the final
amendments acdvised that Part §1 “will
need to be changed—specifically to {1)
define the alternatives that must be
discussed in ap environmenta) impact
statement, (2) exempt the promulgation
of the NRC licening requirements and
criteria from environmental review
under NEPA. and (3) set out procedures
that will be followed by the Cammission
in determining whether ar oot to adopt
the DOEEIS."”

As contemplated by its prior
statements, the Cormission now
proposes amendments desking with NRC
implementatior of NEPA in connection
with Department of Energy geologic
repositnries. A full appreciation of these
smendments requires an ynderstanding
of NEPA {tself and the Commission's
original plans for meeting its NEPA
responsibilities; an analysis ef the text
anc legiglative history of NWPA. and of
the recent amendments thereto, with
particular regard to the policies and
procedures established by thatlaw for
the resclution of environmental issues;
and. finally, the specific regulations the
Commission would pramulgate in order
to implement the NWPA policies and

" procedures. These matters are exemined

in the following discussion.

60-PR-24

The Fre-NWPA Licensing Frumeworh

The Comrussion Lieieves it witl be
helpfui to ouilire toe rencatory
licensing procecure th:? it nad approved
beiore enactment of NWPA. As appears
below. that procedure included «
custamery NEPA review ¢f DOE's
license application. With that intention
in mind. the Corxmissian reguired DOE
to characierize at least three sites and to
provide ceriain timely information to the
Comm:ssicn regerd.nr ifs site sclection
process. The Comeniesian’s regurirements
had been promulgated before the
passage of NWPA, and they were
familiar to Congress. In some resoects
the new law tracked the Commission
rules closely: in other cases. however,
there were marked difierences. end from
these difierences s modification of
policy casrf be infested A review of the
pre-NWPA framework is therefore
essential

To begin this review with
fundamenta} cansiderations. it is first
noted that the Atomic Energy Act of
1854 charges the Commission with
several types of licensing responsihility.
One class of Commission action is
matericls licensing. Under its statutory
suthority, the Commission prescribes
such rules as it finds to be zeeded to
assure that persocs possess and use the
regulated materials in a mannes that
protects public health and safety and is
not inimical to the common defense and
security. DOE's dispasa) of HLW ata
geolagic repository is subject to this
materials licensing authority of the
Commission. The Commission several
vears ago determined that it wauld be
necessary, to protect health and safety.
to review DOE's plans with respect to 8
geologic repository before
commencement of construction. 48 FR
13971, Feb. 25. 1881 (fina! hcensing
procedures). Accordingly, DOE may not
commence constrection of & geologic
repository unless it bas first filed n
license application and obtained the
Commission’s construction ’
authorization. 10 CFR 60.3(b). A
construction authorization is pot itseif a
license, since it does not suthorize
possession or use of nuclear materials,
but DOE's failure 1o comply with the
requirement te apply for and to obtein
constrection suthorization eonstitutes
grounds for denial of the license that
DOE would later need in order to
receive high-level waste at the
repository. Moreover. the Commission
may. if necessary. issue orders Lo secure
compliance with construction
authorization conditions and to protect
the integrity of the repository. 46 FR
13871.
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In the pre-NWPA heensing
frursework, the Commission specified
that an environmental report prepared
tn uccordance with 10 CFK Part 51 was
to accompany the Leense apaliccon. 10
CFR 60.21{a}. Tne envirunmentai report
was to discuss relevant NEPA
considerations. In particwar. at
provided by this regulatioz. 33 CFL
51.40{d)(1853}):

The discussion of alternativer shall include
site characienzation data for u rumber of
sitex in appropriate peoiopic medis 52 s to
a1d the Commission in making & comparat:ve
evalusiion &3 8 basis fzsamving a1 s
reazoned decision wncer NZPA. Suzr
characierization das skal iciude resulis of
appropriste in situ testng 82 repositery depth
unless the Commissior finds with respecttos
particular site that such tesung is no!
required. The Comzise:on cor:zidars the
characterization of toree 50 representing
two geoiogic media 81 leust one of which is
not salt to be the minimum necessary to
satisfy the requirements ¢f NEFA. (However,
in hight of the significance of the decision
selecting a site for a repasitory. the -

Compission fully expec's the DOE to submit -

a wider range of alternatives, than the
minimum required here.)

Failure to provide the specified site

characterization data would constitute

grounds for denia) of & license
application. 10 CFR 2:101(f)(4). If DOE
had prepared its own EIS. that
document could be submitted so long as
it contained the information called for
by the regulation: the Commission
noted, bowever, that it could not be
bound to accept judgments arrived at by
DOE in its EIS. 46 FR 13973.

NRC was to publish notices of the
availability of the environmental report
and of its intent to prepare an
environmental impact statement. 10 CFR
51.50{a), (b)(1983). An environmental
impact statement would be required
befare issnance of a constrection
suthorization, 10 CFR 51.5(s)(11)(1883);
and an EIS might also be determined to
be necessary for issuance of the license
to possess high-level waste at &
repository, id at § 51.5{(b}(11). or to
terminate such license. id at
§ 51.5{b)(10). The EIS prepared before
construction would be supplemented
prior {o Issuance of & license to take
account of any stbstantial changes in

.the ectivities proposed 1o be carried o
or significant pew information i
the environmental impacts of the
P ed activities. id. at § 5141

enever an E1S was required, it was
first to be distributed a5 a draft and, *
after receipt of comments, NRC would
then prepare & fina) EIS which would
respond to any nsible opposing
view not adequately discussed in the
draft. The draft and fipal statements,
and comments recejved, were to

accompany the spplication through the
Commission's review processes. Jbid.
{reference tv §§ 51.22-51.26). In: .
adjudicetory neunng. as is requirec
before issuence of consiruciiun
suthurizaticn for & repository. the NRC

_stafl was v offer the final EIS 1n

evidence. Any part to the proceeding

_could have taken a position and offered

evidence on NEPA issues. As & result of
the hearing. the Commission could have
arrived et findings and conzlusions
difierent from those ir. the fina! EIS
prepared by the staff. and the final EIS
would have been deemed modified 10
that extent. /d. at § 51.52(b).

Upon review and consideration of an
spplication end environments) report. a
construction authorization could have
been issued if the following -
environmental stanGard was met:

- That. after weighing the eavircnmenta!,
economic. technica! and other benefits
sgainst environmenta! costs and considering
svsilsble alternstives, the action called for is
{ssuance of the construction suthorization,
with any appropriste conditions to protect
environmental values. 30 CFR 60.31(c}.’

While the Cammission's formal NEPA
determination would thus have been
made in the course of licensing
proceedings, the regulation Buenos
Alres, Argentinas provided further for
NRC involvement at an even earlier
stage—namely, at the time of site

- characterization. Site characterization is

& program of exploration and testing
that includes specified activities “to
determine the suitability of the site for a
geologic repositary.” 10 CFR
60.2(p}{(1983). It is needed not only to
determine whether defects are present,
but also to determine specific properties
such ss homogeneity, parosity, the
extent of fracturing and end
thermal response of the rock. Site
characterixation data are needed sc as
to provide a satiafactory baais for
arriving, with confidence, at the
technica) jadgments underlying the *

.Commission's initial licensing decision.

44 FR 70410, Dec. 6, 1978 (proposed
licensing procedures). The Commission
noted its belief that it would be
necessary for DOE to carry out site
characterization at three or more sites in
two (ar more) geologic media, at least
one of which is not salt Such a program
of multiple site characterization would
provide the only effective means by
which NRC could make a comparative
evaluation of alternatives as a basis for

" arriving &t @ reasoned decision under

NEPA. It was estimated thet $30,000,000
represented the upper kimit for the “at
depth” portion of site characterization in
soft with a Jimit of up to about

" $40.000.000 in hard rock. 46 FR 13972-73.

60-PR-25

Tne Commussin reguiahons called
upon JOE to submit. in advance of site
characterization, 8 Site Characterization
Keport. which would nave beer.
reviewed informally by WKC. In eddition
10 describing the site to be characterized
und the proposed site characterization
program, the report would heve included
several items of information pertaining
1o site selection, specifically:

« The criteriz used to arrive 81 the
candidate ares.

e The method by which the site was
seiected for site charscrerization.

¢ Ildentificahon and location of
slternative media and sites at which site
characterization is contemplated.

* A description of the decision
process by which the site was selected
for characterization. including the
means used to obtain public. Indian
tribz] and State views during selection.

10 CFR 60.11 (1983). The Commission
found the inclusion of plans for
considering alternative sites to be
necessary so that NRC could csall to the
attention of DOE. in & timely manner,
additional information that might be
needed by the Commission in reviewing
8 license application in accordance with
NEPA. 46 FR 13972. {Alsc. in the
preamble to the propased licensing
procedures, the Commission had
discussed the requirement that DOE

.describe the site selection process, and

State involvement therein. The
Commission noted its belief, in this
connection, that many issues, “including
the NEPA questions related to
alternatives and alternative aites.”
would be more easily resolved if State
concemns were identified and addressed
at the earliest poasible time. 44 FR
70412.)

The Nuclear Waste Policy Act of 1852

{Nete Under this heading, the Commission
reviews its NEPA responribilities under the
Nuclear Waste Palicy Azt, as originally
enscted: that is, this discussion doea not
refiect the 1987 amendments. The 1887
changes, which will be analyzed below

- (under the heading “Nuclear Waste Policy

Amendments Act of 1987"'), were nat
interded to alter the duties of the .
Commisaion with respéct to NEPA: and it is
therefore in arder to review the pre-1987
situstion in arder to enderstand the
Commrission’s role. All gitstions in this part of
this notice are to NWPA ss codified as of
January 1.1887.)

Congress established Federal policy
for civilian radicactive waste disposal in
the Nuclear Waste Policy Act of 1982 (42
U.S.C. 10131 et seq.). The Commission's
responsibilities for radiologice! safety,
under prior law, were recognized an
confirmed—most clearly in the express
provision in section 3114(f) that “Nothing
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in this Act shall be construed to amend
or otherwise detruct from the licensing
reguirements of the Nucler |sic]
Kegulutury Comnussion as establishec
in title 1} of the Energy Keorganization
Act of 1874 (Pub. L. 93-438)." 2 U.S.C.
10134(f)

The statute provides for a licensing
process that conforms closely to the
preexisting framework of 10 CFR Part
60. NWPA thus requires DOE 1o carry
oul a program of site characterization.
after {irst submitting to NRC a general
plan for site characierization activities
(along with certain information
regarding waste form or packaging &s
well a5 8 conceptual repository design).
Section 113{b)(1). 42 U.5.C. 101383(b)(1).
This corresponds closely to the Site
Characterization Report provision of
Part 0. 10 CFR 60.11(a) (1982); notably.,
however. the NEPA-relsted requirement
of the regulation that DOE include site
screening and selection information in
its submission was omitted. {As
discussed below, the site screening end
selection information must be identified
in a separate document—the
environmenta) assessment—which does
not require NRC review.} ° :

As provided earlier in Part 60, an
epplication is to be submitted in
advance of construction. This is to be

- foliowed by Commission review in
accordance with the laws applicable to
such applications and a decision -
anmving or disapproving the issuance

- of a construction authorization. Section
114 [b), {d). 2 US.C. 10134 (b). (d). In
addition to its action on spplications for
construction authorization., the

- Commission would review, and approve
or disapprove, applications for licenses
to receive and possess the waste (and
spent fue)) in & respository and
applications for closure and
decommissioning. See section 121{b), 42
U.5.C. 10141(b). For the corresonding
provisions of NRC regulations, see 10
CFR 60.31 (construction authorization),
60.41 (license 1o receive and possess),
and 60.51 (license amendment for
permanent closure).? )

! One difference betweeen the language of NWPA
and Part 80 is worthy of note: that the statute
differentiates between an spplicstion for
construction suthorization and an applicstion for &
L wh the regulation had referred. and
continves o refer. solely to an application for s
license to receive and possess waste (to be filed
prier to construction). The Commission considers
this differentiation to lack any substantive

. in the view to the Commission. the

The Nuclear Wasie Policy Act a0
confirmed the Commission’s mos:
imporiant stated position with respect 1.
compiiance with NEPA. In its
reguistions. cited above,. the
Commission had construed NEPA's
direction to consider reasonable
alternatives as constituting 2 mandate to
characterize at least three sites, in at
Jeast two geologic media. Although
establishing new procedures, NWPA
followed precisely the same substanuve
spproach.

Site Selection Under the Nuclear Waste
Policy Act

The Nuclear Waste Policy Act
directed the development of two
geologic repositories. This section will
describe the protess leading 1o the
selection of & site for the first repository.
The process for & second repository was
generally the same, except that the
statutory dates for particular actions
were several years later.

The site selection process. s camried
out by DOE, began with the
identification of States with “potentially
acceptable sites"—sites at which DOE,
after geologic studies and field mapping.
was to undertake preliminary drilling
and geophysical testing for the
definition of site location. DOE was
required to notify States involved, and
affected Indian tribes, of the
identification of such sites. Section
116{e), 42 U.S.C. 10136{a). DOE
jdentified nine potentially acceptable
sites for the first repository and
provided notice to the six States in
which such sites were located.

Before the selection process could
move eny further, DOE had to issue
“genera! guidelines for the
recommendation of sites for
repositories.” NWPA provided that,

~under the guidelines, DOE would need

to consider the various geologic medis
in which sites may be located and. to
the extent practicable, to recommend
sites In different geologic media. The
guidelines were to specify factors that
qualify or disgualify a site from
development as a repository: among the
factors specified by the law were certain
nonradiologicel environmental concerns
as well a3 considerations related to the
isolation of the radionuclides in the
waste, NWPA required DOE, prior to
issuance of the guidelines, to consult
with the Council on Environmenta) -
Quality, the Environmental Protection

information #t needs in order to be able 10 1d
the i ofe ction suthorization is
‘generally the same ay w'll be needed prior o
fesuance of the license 10 receive and possess HLW.
For this reason. the Commission regulations call for
the application to be a» compleie a3 possible in the
Nght of informstion that is reasonsbly availsble st
the time of docketing—i.¢. prior 0 commencement
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of construction. 10 CFR 80.24{a). Accordingly. the
Commission intends to retain its requirement of 8
unitary application: it ia not required to, and i does
a0t propose to, modify its rules to provide

p ly for sppli for construction
suthorizstion on the ane hand and & license 1o
seceive waste on the other.
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Agency, the Geologie Survey, snd
interested Governors. DOE was aist
regued to oblain the concurrence of
the Commussion in the guidehnes.
Section 112{x), 42 U.S.C. 10132(a)
Guidelines have been issued by DOE. 49
FR 47714, Dec. 6, 1984. The concurrence
of the Commission in the guidelines was
published in the Federa! Register on July
10. 1884, 49 FR 28130.

DOE was directed, following issuance
of the guidelines and consultation with.
the governors of affected States, to
nominate at Jeast § sites determined to
be suitable for site characterization.
Section 112(b)(1)(A). 42 U.S.C.
10132(b){1)(A). Nomination had to be
preceded by public hearings near the
site. on which occasions residents of the
ares would be solicited with respect to
issues that should be addressed by DOE
in its environmenta! assessment and site
characterization plan. Section 112(b)(2).
42 U.S.C. 10132(b)(2). Also. before
nomination DOE was required to notify
the States or affected Indian tribes of its
intent to nominate & site and of the basis
for such nomination. Section
112(b}{1)(H), 42 U.8.C. 10132(b){1){H).
The nomination jtself needed to be
accompanied by &n environmental
assessment, which set out the basis for
nomination and which discussed the
probeble impacts of site
characterization activities. The
environmenta) assessment, to be made
public, would contain an evaluation of
the suitability of the site for site
characterization under the genera!
guidelines, an evaluation of the
suitability of the site for development as
& repository under each guideline that
does not require site characterization as
a prerequisite for application, an
evaluation of the efiects of site
characterization on the public health
and safety and the environment, &
comparative evaluation with other sites
that have been considered, & description
of the decision process by which the site
was recommended, and an assessment
of the regional and local impacts of
Jocating the repository at the site. The
sufficiency of an environmental
assessment with respect to these
matters was subject to the judiciel
review provisions of the statute, which
generally require petitions for review to
be filed within 180 days after the action
involved. Section 112(b){1) (E through
G). 118; 42 U.S.C. 10132(b){1) (E through
G). 10139. On May 28, 1988, DOE
released final environmenta)
assessments on five potential repository

" sites (at Yucca Mountain, Nevada: Deaf

Smith County, Texas: the Hanford
Reservation, Washington: Richion
Dome, Mississippi: and Davis Canyon.
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Utak). (The NRC staff hud previoushy
reviewed und commented on the doaf.
environmesla, assessments for these
LiLs;

Subseguent lo sike nominaton. DOE
was required to recommend to the
President three of the nominuted sites
for characterization as candidate sites.
Section 112(b)(1)(B). 42 US.C
30132(b}{1)(B). Upon arrival of the
candidate sites, the States and afiected
Indian tribes were to be notified. Section
312{c). 42 US.C. 30232{c). On May 2¢.
1986. the Secretary of Encray formaliy
recommended the sites in Nevada.
Texas. end Washinzion. and these
recommendations were approved.by the
President.

Before sinking sbafts a! an approved
site, DOE is to submit to the States and
affected Indian tribes—and. in this -
instance to the Commission as well—for
their review and comment, & geners!
plan for site characterization activities.
& description of the possible form or
puckaging of the waste. and a
conceptual repository design. The
general plan is to describe the site, the
proposed site characterization activities,
plans for decommissioning &°site that is
determined to be unsuitable (and plans
for investigation of kignificant adverse
environmental impacts of site
characterization), the criteris to be used
to determine site suitabililty (ie.. the
siting guidelines), and other information
related to site characterization activities
required by the Commission. Section
113(b}. 42 U.S.C. 10133(b). Congress has
declared that site characterization
activities shall not require the
preparation of an environmental impact
statement, or other environmenta)
review ander NEPA. Section 113(d), 42
US.C. 10133(d). However. DOE is to
hold public hearings near a site, and to
receive comments of residents of the
area with respect to the site
characterization plan. Section 113(b)(2).
42 U.S.C. 10133(b){2). And those
comments, as well as those received on
the gnvironmental assessments, are to
be considered by DOE. DOE, in
consultation with the States and
affected Indian tribes {but not
specifically the Commission). is to
conduct site characterization activities
io & manger that minimizes significant
adverse environmental impacts -
identified in the comments. Section

. 113(a). €2US, C. 103133{a). DOE {s to

report periodically fo the Commission
lnd to States and affected Indian tribes
on the progress of site characterization
and the information developed to date.
Sectian 113(b}(3). 42 U.5.C. 10133(b)(3).
Under NWPA. the selection process
was 1o continue 'with the identification

oi une site for development of &
repasitory. DOE wus required to hold
hearings near that site. and 1t was aiso
requied to complete site
charactenzation not only for tnat siie:
bu! jor at least two other sites s well.
DOE might recommend to the President
that he approve the site where heanings
wrere held. The recommendation. notice
of which wouid be given to States and
affected Indian tribes. was to be
sccompanied by 8 description of the
proposed repository and waste form or
packaging: & discussion of datc.

 obtained in site characterization

activities, relating to the safety of the
site: a final environmental impact
statement, together with comments
made concerning sach statement by the
Commission and pthers: preliminary
Commission comments regarding the
sufficiency of data for inclusionine
license application: comments of States
and affected Indian tribes, with DOE's
response; and an impact report prepared
by States or affected Indian tribes
reguesting financial or technica!
assistance. to mitigate impacts. Section
114{)(1), 42 U.S.C. 10134(a)(1). Subject
to 2 good cause exception, the EIS might
only be reviewed by the courts if &
petition is filed within 180 days after the
date of the decision concerned {i.c.,
presumably, the recommendation to the
President). Section 118{2)(1)(D), 42
U.S.C. 10139(a)(1)(D). The alternative

" sites to be considered in the EIS would

consist of three sites at which

cheracterization bas been completed

&nd DOE has made a

determination of their suitability for

development as repositaries under the
guidelines issued earlier. Section mm

42 US.C. 10134(f).

The President might sobmit to
Congress & recommendation of a site
that bad previously been recommended
to him by DOE. By law, the President's
recommendation would not require the
preparation of an EIS or other NEPA
enviropmental review. Section 114{a). 42
U.SC. 10134{2) A Siate might
disapprove & site recommended by the
President, by giving notice of such
sction to Congress. Any such'notice of
disapproval is to be accompanied by &
statement of the State’s reasons. Sedxon
116[b), 42 U.5.C. 10135({b). In the case of
a site on & reservation, the affected
Indian tribe might submit such & notice
of disapproval. Section 118{a}. 2US.C.
30138. The President’s recommendation
wonld then become effective anly if

passes & resclution approving

' Congress
the gite, and such resolution thereafter

becomes law. Section 115{c). 42 U.5.C.
10135(c). In considering a notice of
disapproval, Congress might obtain
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comments of the Cominsssion, but the
provision ol comments would not bind
the Comrussion with respect to any
hicens:ng uction Secnon 11818 42 US.C.
10135(g,

If the site designation becomes
effective—by virtue of a State or Tribe's
failure to disapprove within the
specified times or by virtue of the
Congressionea! override of the State's or
Tribe's notice of disapproval—DOE was
directed then to submit its apphication to
the Commission. Section 114{b). 42
U.S.C. 1134({b). The Commission was to
consider an application in accordance
with the Jaws applicable thereto.
Section 114{d). 42 U.S.C. 10131(d).

I DOE's application is scceptable. the
site selection process would then end.
subject to judicial review, with the
Commission’s issuance of 2 construction
authorization.

NRC NEPA Responsibilities in Light of
NWPA

The Nuclear Waste Policy Act of 1882
generally preserves the Commission’s
obligation to comply with NEPA.
Nevertheless. the scope of the inggiry
and the standards and procedures to be
applied in arriving at findings in
accordance with NEPA are clearly
influenced by the express and implied
mandates of the later statute. The
import of NWPA is especially farceful in
relation to site selection. but the
Commission regards the statute as
having a-pervesive effect upon all of its
NEPA responsibilities.

First, there are several express
provisions of NWPA tbat narrow the
range of alternatives that must be
considered o the environmental impact
statement, especially for the first
reposi‘ory. Thus. DOE's compliance
with the procedures and requirements of
the Nuclear Waste Palicy Act “shall be
deermed adequate cunsideration of the
need far & repository, the time of the
initial availability of a repositary, end
all alternatives to the isclation of high-
level radioactive waste and spent
nuclezr foel in & repository.” Even more
forcefully, the 1982 Act declares that
any EIS prepared with respect to the
first repository shall not cansider the
need for a repository ar nongeclogic
alternatives to the site; and the
alternative sites to be considered ere
those candidate sites {three in the case
of the first repository, and at Jeest three
in the case of subsequent repositories)
with respect to which site
characterization has been completed
and the Secretary of Energyv has made s
preliminary determinstion thet such
sites are mtable for development of

-
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reposnones. Section 114{f), .2 US.C.
30134(f;.
in addition, section 114(f) directs the
Commission 10 adopt DOE's EIS “to the
extent praclicable.” As & minimum. this
requires the Commission 1o give
substantia) weight to the findings of
other bodies, where relevant to the
determinstions 1o be made by the
Commission itself. This is consistent
with prior practice. For example. in
Public Service Company of New
Hampshire (Seabrook Station. Units 1
and 2), CL1-77-8. § NRC 503. 527 (1577).
the Commission observed that a ’
competent and responsible state
suthority's approval of the
environmental scceptability of a site or
8 project after extensive end thorough
and environmentally sensitive hearings
is properly entitled to such substantial .
weight in the conduct of its own NEPA
analysis. Similarly, to the extent that
Congress has enacted legislation
approving e specific project, an sgency's
obligation to discuss slternatives in its
EIS is relatively narrow; although the
“rule of reason” epplies. such action
. does have & bearing on whatis _
considered a reasonable alternative and
a reasonable discussion. Zzaak Walton
League v. Marsh, 655 F.2d 346, 372 {D.C.
Cir. 1881). citing Sierre Club v. Adams,
578 F.2d 388. 396 (D.C. Cir. 1978). The
concept of adoption. as it appears in
NWPA, is examined more fully below.

The Nuclear Waste Policy Act
provides that adoption of the EIS shall
be deemed to satisfy the Commission’s
NEPA responsibilities “and no further
consideration shall be required.” While
the purpose of this provision is not
entirely clear, it appears to counsel,
against the wide-ranging independent
examination of environmental concerns
thatis customary in NRC Licensing
proceedings. -

The final lirnitation on the
Commission’s consideration of NEPA
issues stems from the judicial review
provisions of the Nuclear Waste Policy
Act. Section 113,42 U.S.C. 10139 |
provides for the United States couirts of

" appeals to have criginal and exclusive
jurisdiction over any civil action for
review of any environmenta) impact
statement prepared with respectto s

* geoiogic repository and imposes @
deadline of 180 days (with certain
exceptions) for commencing such an
sction. Thus, a review of the adequacy
of DOE's environmental impact
statement must be sought, if at all,
within 180 days after the Secretary bas
made & site recommendation to the'
President. As a minimum. any judicia}
findings with respect to the adequacy of
the EIS prepared by DOE would be
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entitled to substantial weight in the
Commission's deliberations. But this
statement is incomplete. As explained
below, if the EIS prepared by DOE hus
been adjudged to be adeyuate for
purposes of the site recommendatior
made by the Department, further
litigation of the issues in NRC
adjudications would be precluded under

_the doctrine of collateral estoppel.
Toledo Edison Co. (Davis-Besse Nuclear
Power Station, Units 1, 2. and 3) ALAB-
378. 5 NRC 557, 561 (1677). And. if ar
issue bearing upon the sdequacy of that
EIS could have been raised. but was not
raised in & timely manner. the deadline
for commencing sction set out in section
118 operafes to bar & challenge at s later
date in NRC licensing proceedings.

In the light of the policies and
procedures established by the Nuclear
Waeste Policy Act, the Commission .
regards the scope of its NEPA review to
be narrowly constrained. with those
issues thet were ripe for consideration
efter issuance of DOE's EIS being

_ excluded from independent

examination, for purposes of NEPA., in
the course of NRC licensing proceedings.
It will be useful to review the legislative
history of the Act and certain
regulations of the Council on
Environmental Quality. and to discuss
epplicable principles of repose. in order
to explain the basis for the
Commission's views.

Legislative History

The Nuclear Waste Policy Act of 1682
reflects a judgment that the Commission
Is to congern ftself primarily with issues
of health and safety rather than the
other kinds of issues that are ordinarily
considered in the context of reviewss
under NEPA. This judgment is especially

_ clear in connection with the screening

and selection of repository sites. The
only provisions for NRC involvement in
the site screening and selection process
concern the issuance of the genera)
guidelines for the recommendation of
sites for repositories (in which the
-Commission is required to concur), the-
.Department's plans for site
characterization (which must be
submitted to the Commission for review
and comment), and the pre&mtion of
preliminary comments by the
Commission to accompany the
Secretary's recommendation of a site

- concerning the extent to which DOE's

site characterization analysis and waste
form proposal seem to be sufficient for
inclusion in a license application. With
the possible exception of the guidelines.
the Commission’s role is defined so es to
address the safety issues (which are the
subject of DOE's site characterization
progrem and waste form proposal) that
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must be resovived in heensing
proceedings. Where Congress sets up &
detailed mechanism for consideration of
purticular iasues by &n agency. and both
judicial and legislative review of that
egency’s decisions, &s it has here done
with respect to the NEPA sctions of
DOE. it may be inferred that it did not
intena 1o rely upon this Commission to
challenge DOE's possible “disregard of
the law" after sl these procedures have
run their course. Cf. Block v. Community
Nutrition Institute, 467 1.S. 340, 351. 83
LEd.2d 270. 279 (1984). - -
A consideration of the legislative
history lends further support to this
anelysis. Although there were several
bills dealing with nuclear waste issues
before the 87th Congress, the provisions
dealing with site selection issues can be
traced directly to HR. 3809, as reported
out by the Committee on Interior and

" Insular Affairs. H.R. Rep. 87491, Part 1,

67th Cong.. 2d Sess. {1982). The bill
included sections—similar to those
ultimately enacted—on guidelines. site
characterization, site epproval and
construction authorization, review of
repository site selection by Congress.
participation of States and Indien tribes,
eic. The provision relating to the site
charatterization plan to be prepared by
DOE wes drewn directly from the
corresponding NRC regulation.
{Compare H.R. 8809, section 113{b)(1)(B}
with 10 CFR 60.11{s) (1882). All the
matters related to the ability of the site
to host & repository and isolate
radioactive waste were cerried over
from the regulation to the bill. But,
matters pertaining to the screening and
selection of sites, though set out in the
regulation, were omitted in the bill.
These include the requirements that
DOE discuss the decision process used
by DOE in selecting sites for
characterization and identify s!ternetive
media and sites at which DOE intended
to conduct size characterization. Under
the proposed legislation, this
information would no longer come to the
Commission for review. H.R. 3809 also
included the provsion, ultimately
enacted, that the Commission would be
required to adopt the EIS prepared by
the Secretary “to the extent
practicable.” The limited nature of the
Commission’s role was emphasized by
the explanatory language of the report
to the effect that the Commission would
be required so to adopt the EIS “{o the
maximum extent practicable” {emphasis

"added). Moreover, the EIS “js intended

to suffice regarding the issues addressed
end not be duplicated by the
Commission unless the Commission
determines, in its discretion, that
significent and substantial new
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information or pew considerations

_ render the Secretery’s statemen®
inadegquate s 8 basis for the
Commission’s deternunations ” H.F.
kep. 97491, Fart 1, 53-54.

There was no specific provision in
H.R. 3809 requiring DOE to carry out
and document s comparstive evaluation
of sites considered for site
characterization. Later in the year.
bowever, such & provision was
incorporated into the bill (now H.R.
£538,. as reported by the Committee on

Energy and Commerce. HR. Rep. 87-785,

Part 1.87th Corg.. 2d Sess. {1982).
Among other things. the bill (in section
313(b)(1)(A)(v)) would have required
DOE to prepare. prior to site
characterization, an environmental
assessment which would include a
description of any cther sites considered
for site characterization. This
information would have been submitted
to the Commission for its review and
comment. The purpose of providing
reports at this stage was “to assure that
adeguate information is avgilable 1o the
Commission regarding the Secretary's
proposed activities.” /d. st 64. H.R. 6598
retained the provision for NRC adoption
of DOE's environmental impact
statement. The report explained. /d. at
69:

This provision is intended to avoid the
duplication csused as & result of the
applicability of NEPA to the actions of both
the Secretary and the Commission regarding
the preparation of an environmenta} impact
statement. While the Commission is
encov.*agtd to adopt the Secretary’s
stateme: . ¥ parts of surh statement, the
tndependent respeasibilities of the
Commission are specifically recognized. To
the extent the Commission delermines itis
no! practicable to adopt all or part of the
Secretary's environmental impact stetement.
the Commission’s responstbilities under
NEPA remain in force, thus requiring the
preparation of & supplemental environmental
impact statement. .

Floor consideration.in the House was
eddressed to H.R. 7187, &s & substitute
for both H.R. 3809 and HR. 8598. The
ElS-adoption language appears once
again. However, the provisions for an
environmenial assessment were
modified in two important ways. First,
DOE would not explicitly be required to

‘make “a reasonable comparative .
evaluation™ of the sites that had been
considered for site characterization,
Section 112{b)(1}(A). Second, under HR.

_ 7187 the environmenta! assessment

would precede, rather than follow, the

President’s approva) of sites to be
characterized, and it would no longer be
submitted to the Commission for review

and comment. Jbid.

There wus no commitiee repos or
H.K. 7187, but & summary of its
provisions notec.

1s: 1s5UInR the CONSITULHILN Pesint whiv
hcense the NRC wili ren o 10
Environmental impuct Suniement prepared by
the Secretary of Energy in recommend:ng the
repository site. The Commussion wili have to
supplement eny envircnmenta! impact
statement with considerstions of the public
health and salety required under the Awmic
Energy Act of 1854.

128 Cong.Rec. HB163 (duily ed. Sept. 3U.
1982) (statement of Rep. Udall). kep
Moorhead &iso characterized the
Commission’s role in terms of its health
and safety responsibilities:

¢ * * gn exiensive environmental
assessment mus! be developed by the
Secretary of Energy in consultation with the
States. There will be-s full and complete
review of the planned site under the National
Environmenta! Policy Act, culminating in s
comprehensive environmental impact
statement. This us well as all other final
sgency sctions—will be open to full judicial
review. The Nuclear Regulatory Commission
will kave ovesight authority over the
development of this repository under fts
independent public health and safety
standards.

. Jd. st H8170. Congressman Ottinger, too.

differentiated in passing between “full
environmental review" on the one hand
and “full NRC licensing precedures to
assure that the storage is safe” on the
cther. 128 Cong.Rec. H3527 (daily ed.
Nov. 29, 1882).

The legislative history in the Senate is
less iluminating, inasmuch as its bill. S.

. 1682, differs substantially from the final

legislation. {S. 1682. as reported from the
Committee on Energy and Naturs! -
Resources. appears at 128 Cong Rec.
54139 fi., daily ed. Apr. 28, 1882.) Under

© 8.16862, the Commission would have &

more substantive role with respect to
implementation of NEPA. There would
be no direction to the Commission to
adopt the DOE environmental impact
statement. Rather, under Section 405, the
Commission would be required to
consider the application in accorddnce
with the laws epplicable thereto; as an
exception, however, the bill pravided
that the Commission need only consider
@s alternate sites for the proposed
repository those sites which have been
approved by the President for
arscterization. Senator Simpson,
sponsor of the legislation, explained that
the NRC licensing process would
provide opportunities for “a detailed

.evaluation of the health and salety end

environmental espects of the proposed
project” (emphasis added). 128
Cong.Rec. 54302 (daily ed. Apr. 29, 1982).

In December 1982, the Senate turned
to consider legislation following the
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perunent languige of tne bill whick had
Ly that time been passed by the House
of Representatives. Senator Mitchel)
declared that the national nuclear waste
pulicy should “preserve the integrity and
fuli scope of the NRC l:icensing review
&nd environmental analysis under the

-National Environmental Policy Act.,” 128

Cong.Kec. $15689 [daily ed. Dec. 20,
1982). but the broad scope of his
remarks lesves it of douttfu) import in
the context of geologic repositories
elone. Of more significance. perhaps, is
the colloguy with respect to 2n
emendment proposed by Scnator Levin,
and passed. to include in section 114{f)
the language that nothing in the Act
should be construed to emend or
otherwise detract from the
Commission’s licensing reguirements.
Sen. Levin steted his understanding that
the Act was not intended to restrict, or
amend. or modify NRC requirments for
the repository in any way “including,
but not limited to. findings of need.”
Senator McClure, the floor manager of
the bill. replied that Sen. Levin was
correct and added that “that is my
understanding also.” Since findings of
need have generally been regarded as
NEPA issues, this could be taken to
mean that the Commission should
discharge its NEPA requirements in the
same way as it would in the absence of
the review procedures prescribed by the
Nuclear Waste Policy Act. This cannot
be the case, however. in light of the
other provisions of the Att, including
those in section 114(f) itself. It seems
clear that the Jaw was not intended to-
modify any of the Commission's
licensing requirements under the Atomic
Energy Act. The Commission construes
the clause in question to be limited to
those requirements; it does not pertain
to the provisions of NEPA. The remarks
of a single legislator, even the sponsor,
are not controlling in analyzing
legislative history, Chrysler Corp. v.
Erown, 441 U.S. 281, 311, 80 L.Ed.2¢ 208,
231 (1978), especially where as here their
significance is not apparent without
further study. Whatever the
understanding of Sen. Levin may have
been. the Nuclear Waste Policy Act
manifestly does affect the manner in
which the NEPA responsibilities of the
Commission must be carried out, and
the rules proposed below indicate the
approech which we intend to teke.

* Although the views of Congress are
not entirely unambiguous, the oversll
tenor is that the Commission's role
should focus upon radiological safety,
with an independent review of NEPA
factors only where warranted in the
light of “significent and substantial new
information or new consideration.”
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“Agop:u-" onv the Nuctecr Wuste
Foliey Ac:

The Councii on Envirunmental Quahty
hus established proceoures 1o guide
sgenues that are engaged 1h scuons tha*
bave relatec environmentul impucts.
These procedures aliow for several
spproaches to NEPA complhance.
including one approach in which the
environmental impact statement

_prepared by one agency is “adopted” by
another agency. 40 CFR 1500.3. In
sppropriate circumstances. an EIS
prepared by another agency may be
adopted. 1n accordance with CEQ
regulations. in whole or part by NRC. 10
CFR Part 51. Appendix A to subpart
% 1(b). An examination of those
regulations will illuminate the direction
to the Commission. in section 114{f) of
the Waste Policy Act. to “adopt” the
DOEEIS to the extent practicable. In the
absence of irreconcilable conflict with
other provisions of NWPA. those
regulations should be followed.

The CEQ regulations provide that
where more than one agency is involved
in the same sction. either one agency
will be designated a lead agency to
prepare an EIS, or two (or more)
agencies will be designated us joint lead
sgencies. Any agency which has
jurisdiction by law with respect to the
action shall be & coopersting agency. if
so requesied by the lead agency. An
sgency—even if it has jurisdiction—
need pot serve as 8 cooperating agency,
however, unless the Jead agency has
requested it to do so. Whether or not it
is a cooperating agency, a Federal
agency with jurisdiction by law or
special expertise with respect to any

_ environmental impact involved has a

duty to comment on a lead agency's
statement within the commenting
sgency's jurisdiction, expertise, or

authority. 40 CFR 1501.5, 1501.6, 15032

In the ecntext of NWPA. it is apparent
that the Department of Energy would be
the lead agency and that the

Commission would not be & lead

agency. The Commission could either be

& cooperating agency. with the

particular responsibilities set out in

§ 1501.6 of the CEQ regulations, ora

commenting agency. The NWPA points
to the Commission's assuming the latter

role, A cooperating agency is required to.

participate in the NEPA process at the
earliest possible time, to participate in
the scoping process leadingto-
preparation of the environmental impact
statement, and to assume on request of
the lead agency responsibility for
developing information and preparing
environmental analyses including.
portions of the ELIS concerning which the
cooperating agency has special
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experuse. The framework of NWPA. «t
rehearsed above, contempletes no such
mvolvement by the Commission. I
would be far more faithful to the
statutory scheme for this spency meren
tu provide its comments, from tume i .
time. with respect to environmenta!
impacts failling within its jurisdiction or
areas of special expertise. This is
entirely consistent with the statutory
provision that the Secretary of Energy's
recommendation to the President of &
site for repusitory development shall be
eccompanied by a final EIS. together
with comments made by the
Commission concerning such EIS
Section 114(a)(1)(D). 42US.C.
10134{2)(1)(D).

As a commentling sgency. the
Commission would be suthorized to
adopt the EIS prepared by DOE
provided that the statement meets the
standards for an adequate statement
under the CEQ regulations. The
pendency or outcome of litigation with
respect to the DOE EIS is one factozto
be considered. This is apparent from
CEQ's direction to the adopting sgency
to specify, where applicable, that “the
statement’s adequacy is the subject of &
judicial action which is not final.” Since
the actions covered by the DOE EIS and
the Commission's action are
substantially the same—namely.
development of & geologic repositorv of
the proposed design at the proposed
site—the Commission would not be

‘required to recirculate the DOE EIS

except as a fina! statement 40 CFR
1506.3. . L

The Commission can follow the CEQ
procedures for a commenting agency,
including the procedures for sdoption of
DOE's EIS. But the IES can only be

. adopted if it meets the gtandards for an

“gdequate statement.” The approach
being taken by the Commission. in these
proposed rules, is that NWPA and the

“principles of res judicata obviate the

need for an entirely independent
adjudication of the adequacy of the EIS
by this agency. As this might be seen as
a departure from estehlished practices,
the differences merit some further
discussion. ° .

It is well established that the
Commission has & responsiblity to
consider enviromental issues just as it
considers other matters within its
mandate. Moreover, the duty to consider
environmental jssues extends through
&ll stages of the Commissicn’s review

cesses, including proceedings before
iearing boards. And the Commission
may not simply defer totally to the
standards set by other regulatory
suthorities with respect to enviromental
matters within their jurisdiction: to do
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su would be un sbdization of Uit
Commission's NEPA sutnonty. Ciovert
Clif's’ Cvordincting Commitiee v. US
Atomic Energy Commission. 448 F.2¢
1102 {D.C. Cir. 1871). There would be un
gbdicatiun because NEPA mandaies &
case-by-case balancing judgment—s
juidgment that is entirely difierent from
the piecemeal certification by another

" agency that its own environmental

standards are met. The only agencyina
position to make the kind of balanzing
judgment contemplated by NEPA is the
sgency with overall responsibility for
the proposed federa! action. /d. st 1123.
In Calvert Cliffs. only the Atomic
Energv Commission could make tht
required decision. In the case of &
geologic repository, the Department of
Energy is required to make precisely the
kind of analysis that the court there
deemed to be essential. For the
Commission to adopt the DOE EIS
without independent analysis, after
there had been opportunity for judicial
review, therefore. would be entirely
consistent with the reasoning of the
earlier case. Similarly. the overlap
between DOE snd Commission actions
distinguishes the present situation from

_ the other NEPA decisions which

required an Indzﬁendent balancing
judgment by each of the agencies
involved in a project. See Silentman v.
Federa! Power Commission, 566 F.2d
237, 240 (D.C. Cir. 1677): Henry v.
Federal Power Commission, 513 F.2d
895, 47 (D.C. Cir. 1975) (Bureau of
Reclamation control of relevant water
rights for coal gasification plant; FPC
regulation of gas transportation).

The similarity of DOE and
Commission actions, from the
standpoint of their respective
environmental impacts, has not in the
past been considered, by itself, to be
sufficient to persuade the Commission to
defer to DOE's balancing judgments.
The fact that the spplicant for a license
to build a nuclear power plant is another
Feders) agency has not excused NRC
from carrying out its usual NEPA
obligations, even though both agencies
were considering the same impacts
associated with construction and
operation of the facility, Tennessee
Valley Authority (Phipps Bend Nuclear
Plant, Units 1 and 2), ALAB-806. 8 NRC
833, 545 (1978). But in prior practice
there was no prior judicial
determination that the cther agency's
EIS was adequate and there was no
specia! statutory scheme for
consideration of environmental impacts
by interested parties and Congress. It is
the judgment of the Commission that
these unigue considerations warrant,
and indeed require. adoption of an EIS
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that s vueguete 1w meet the obligations
of DOE.

To repeat: the Commission mus
curtioer e envitonmenty! impacts
ressiiing from the construction and
development of geologis repository for
high-level rudioactive waste. All that is
in question is the basis for the
Commission's consideration. The factors -
discussed above make it entirely
reasonable for the Commission not to
reopen issues that have been. or could
previously have been, brought befors
the courts for resolution. The
Commission does not derogate the
importance of NEPA issues. Under the
Nuclear Waste Policy Act, they are
extremely important—and in fact they
are central 1o many of the elaborate
procedural provisions incorporated in
that legislation. It is to those provisions
that parties concerned must turn. But .
once an application Is submitted to the
Commission, the primary question to be
sddressed is no longer one of .
environmental balancing. but rather the
critice] issue of radiological safety. That
is an issue that is entrusted solely to the
Commission. and the Commission cen
discharge its duties mos! effectively if it
makes that the primary basis for ’

. decision. T

The Preclusive Effect of Section 119 -

The epproach being proposed hy the
Commission reflects the policies of
respose associated with the rules of res
judicata. Before examining those rules in
detail. it might be helpful to go over,
once again, salient features of the
NWPA site selection and approval
procedures.

The NWPA procedures really reflect
two different kinds of review. The first
requires judgments regarding the
radiological safety of HLW disposal—
matters to adjudicated solely by the
Commission. taking into account the
standards issued by the Envirohmental
Protection Agency. The Act clearly
recognizes that while the Commission's
preliminary views are to be solicited
and considered on several occasions. &
final judgment of radiological safety can
only be made at the conclusion of the
adjudicetory licensing process. The
Commission is expected and required to
deny an spplicetion—long after other
procedures had run their course—if it is
unable to find, with reasonable
assurance, that the relevant safety
criteria have been met. The
responsibility of consideration of the
radiological consequences of 2 proposed
action is advisedly vested in the
_ Commission, which can bring its
experience and expertise to the task. in
accordance with the Atomic Energy Acl.

The second kind of review imvolver
the weighing of the range ol
environmental concerns that enc
sddressed by KEI'A. This review
iocuses heavily on tiie comparison vi
ahiernatives. including alternative sites
rather than with the narrower task of
evaluating & specific site. Moreover, the
relevant concerns under NEPA are
maultitudinous, as opposed to the single
issue of radiologicel safety that is the
primury concern of the Atomic Energy
Act. While the Commission does have
expericnce and expertise in carrying out
a review under NEPA, Congress in 1982
elected not o rely upon the Commission
in this regard. It structured the process
in such & wey that the evaluation of
elternatives—in particular, alternative
sites~—would have been attended to
before the Commission was required to
act. This was accomplished largely
through the State and Triba!
participation provisions. including the
reguirement of Congressional action to
proceed in the face of & notice of
disapproval. And. additionally. it was
accomplished through requiring early
judicial review.

The consequence of this approach is
that the Commission would carry outa
licensing review to assure that a
repository could be operated safely—but
that it would. in general. treat as settled
those other issues arising under NEPA.

The Commission’s understanding.
based in particular upon its reading of

" section 118, merits a fuller statement of

the legal doctrines that are collectively
referred to as the rules of res judicota.
One of these doctrines is the rule of
“claim preclusion”—that & party who
once has bad a chance to litigate & claim
before an apgmpriate tribunal usually
cught not to have another chance to do
sc. The related rule of “issue preclusion”
(or collateral estoppel) reflects the
principle that one who hes actually
litigated &n issue should not be allowed
1o relitigate it. The effect, and value; of -
these rules is that they compel repose.
so that the indefinite continuation of &
dispute can be avoided. Judgments mus!
in general be accorded finality despite
flaws in the processes leading to
decision and the unavoidable possibility
thai the results in some instances were
wrong. Only when there is a substantial
ossibility of Injustice might relitigation
warranted. Restatement (Second) of
Judgments 2-12. )

The clearest application of these
principles would occur where there has
actually been a timely challenge to the
adequacy of DOE's environmenta)
statement. A fins! judgment in such
litigation would be conclusive. in any
subsequent action between the parties,
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as tu uny issue of luw or fact that had
ectually been liiated. /d.. section 27,
Moreover, the party who had challenged
the EIS would tnereaiter be precluded
from litigating such issues with anothe:
persan as well, /d., section 28.

The judgment in an action, under
section 118{a){1)(D). for review of DOE's
environmenta! impact statement will
therefore preclude the petitioner from
later litigating the same issues with NRC
{even assuming that NRC is a different
person, for these purposes. from its
sister ugency. DOE). The dimensions of
the issue that were determined by the
judgment may be a matter of debate. But
if the litigant has had an edequate day
in court, a desire to prevent repetitious
litigation of what is essentially the same
dispute justifies preclusion of the issue's
being raised enew. While the action
being taken by DOE is the
recommendation to the President of &
site for repository development and the

. action being taken by the Commission is

the issuance of a construction
suthorization for & repository, the
relevant considerations in the two
Situations are identical. Both agencies
will be addressing the development of &
repository a! & specific location and
both will require an environmental
impact statement that describes the
pertinent environmental impacts and
considers appropriate alternatives. If the
DOE EIS is found to be adequate to
meet the requirements of NEPA, then it
would ordinarily be proper to preclude a
challenge to the “sdequacy” of the
identical EIS, if relied upon by the
Commission. See id., section 27.

The preclusive effect of a prior
judgment sustaining DOE's
environmental impart statement would
not necessarily be limited to the
petitioner of record in that proceeding. It
can be argued that those who were
represented by that petitioner would
also be barred from litigating the issue
in a subseguent action.?

Section 119 specifically requires that a
civil action for review of an :
environmenta! impact statement with
respect to any action under Subtitle A
{pertaining to geologic repositories) be

® For example. if the EIS bad been challenged by
the public officials of the State in which a
respository was proposed to be located. members of
the public who had been represented by those
officiala might be precluded. to the sams axtent.
from reising the issues anew. Restotemen: [Second)
of Judgments § 41, comment d. The basis for this
argument would be that. under the doctrine of
parens potrios. 8 State ls deemed to represent all of
{ts citizens when the State js & party in & suit
nvolving & matter of sovereign interest. See. 8.,

« Environmentol Defense Fund. Inc. v. Nigginson.. 831

¥.2d 738 (D.C. Cir. 1970} U.S. v. Olin Courp. €06 F.
Bupp. 1301 [N.D. Ala. 1585).
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brought within a perivd of 180 duys ufier
the date of the mclion lur atier obtaining
uctuisi o cunswructive knowieda-
thereo!). Tnus. & Jailure 10 mee* e
deadline lor chubienging the DOL
environmental impac! statement vould
foreciose any subseguent litigation with
respect to the action to which that EIS
g:rgains. The objective appears to have
en to identify issues prompily and to

seek to resolve them in & timely manner.
Where there is litipation in sccordance
with this provision. the principles

" described above would preclude furtner
judicial examination of the same issues
as they relate to the Commission’s
sction. But what would happen f for
some reeson the adeguacy of the DOE
environmental impact statement had not
been challenged judicially before it was

" time for the Commission to act—or If it
had been challenged. the action had
been brought by other parties? If the

- Commission were f0 adopt the DOE
environmental impact statement. would
the merits of the decision to adopt be
subject to further review? The
Commission suggests thet the courts
should deny a petition under these

.circumstances as being untimely. There
would be. in this case. only one
environment impact statement: and. in
sccordance with section 118. there
would be but one opportunity for
review. To conclude otherwise would be
to frustrate the objective of seeking an
early resolution of the environmenta)
issues that might be involved. See Eogle-
Picher Industries v. U.S. Environmental
Protection Agency. 753 F.2d 805, 811-919
(D.C. Cir. 1985). See also National
Wildlife Federation v. Gorsuch, 744 F.2d
963 (3rd Cir. 1984}, in which the Natiopal
Wildlife Federation. baving been sware
of prior litigation and having elected not
to intevene, was barred from Jater
raising the issues of concern to it

The Nuclear Waste Palicy Amendments
Act of 1887

The Nuclear Waste Policy
Amendments Act of 1987 (Amendments
Act), Title V, Subtitle A, Omnibus
Budget Reconciliation Act of 1987, Pub.
L. 100-203, redirected the nuclear waste
program. Under section 5011 of thet law
site characterization for the first
repository is to be carried oul
exclusively at the Yucca Mountain site

" in the State of Nevada. with gite specific
activities at other candidate sites to be
phased cut promptly. NWFA ss
amended. section 160{a). 42 U.S.C. 10172,
The provision of NWPA that
conteroplated & second repository are
removed. and DOE is expressly -
prohibited from conducting site specific
activities with respect to a second
repository unless Congress has
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-specificaliy authorizea end sppropriated

funds for such activities. NV~ e
gnienden. scction 16155, 42 V.80
1M7sa

Conformung 10 this redireciion of 1
waste progrem. the law revises the
provisions of Section 114 of NWPA tha!
dea) with the application of NEPA to the
licensing process. The langauge of
section 114{a)!1)(D) describing DOE's
final environmental impact stztemen:.
which is to be submitied to the Presidern:
with DOE's recommendatition of
epproval for development of ¢
respository. is revised so that DOE
“shell not be required * * * to conside:
the need for a repository. the
elternatives to geological disposal. or
alternative sites to the Yucce Muuntoir.
site”. NWPA as amended. section
160({h). 42 U.S.C. 10134 {emphasis
supplied). Section 114(f). 42 U.S.C.
10134(f). is revised in the same way. so
that DOE “need not consider alternative
sites to the Yucca Mountain site:"” and,
moreover. the Commission in its NEPA
review is similarly advised that it need
not consider such alternative sites.
NWPA as amended, section 160(}). 42
U.S.C. 10134. (In the case of a site
negotiated under Title IV of NWPA,
added by Section 5041 of Pub L. 100-203,
8t & site other than Yucce Mountain,
consideration would be given to Yuccs
Mountain as &an alternate site. NWPA &5
smended. section 407, 42 US.C. 10247).

The merits of multiple site )
characterization were addressed in the
course of the Congressional debate that
immediately preceded passage of the
Amendments Act. Senator Burdick. in
particular, noted that full
cheracterization of three sites
{according to the criginal NWPA]J was
based. in part, on the important NEPA
principle of fully considering reasonable
alternatives when making important
decisions thet will significantly affect
the human environment. In discussing
the different approach (in the conference
report on the pending budget
reconcilation, legislation) that was scon
to be adopted, he stated:

Other than the elimination of the
consideration of three slternate sites for the
repository, which was just outlined. is s
major and dangerous departure from current
law, the |conference] substitute does not
affect the epplication of NEPA to the
repository program. Congressiona! Record. §
13674 (daily ed., Dec. 21, 1987).

The conference report expresses the
same point. It declares: )

The provisions of the Nuclear Waste Poliey
Act pertaining to the application of the
Nationa! Environmental Policy Act (NEPA)

.are preserved except that the existing

requirement that the environmenta!l impact
stalement accompanying DOE s repositary
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B FESOMMERUIDN SO 10 4% bt o1
sies 1 ehimnated. NEPA appies
redirected propram under this Act in e
Kime wav a: SLEFA sppoeg 10 tie Nodh o
Waste Poiiey Act of 1922, Tae conferees e
not intend thu: enactment of the conferenss
substituie result 1 any change in NEPA
applicaton except as expressiy provided.
Omnibus Budget Reconciliation Act of 1887,
Conference Report 1o Accompany HR. 3545,
100th Cong.. 15t Sexs. H.R. Rept. 100495, 77¢

The Commission has explained ebove
that. under NWPA s originaliy enacted.
it should make an independent revirw
of NEPA factor onlv when warranted ir
the light of “significant and substantia}
new information or new
considerations.” Further. it was the duty
of the Commission. under that law. to
adopt an EIS that is adequate to meet
the obligations of DOE. Since the
Amendments Act was not intended to
effect the implementation of NEPA with
respect to the repository program—
except as to the consideration of
sliernative sites—the Commission will
follow the same procedures. discussed
below, thst it would have had the
Amendments Act not been passed.

The Proposed Rules

This rulemaking proceeding is
primarilv concerned with amendments
to 10 CFR Part 51, “Environmenta)
Protection Regulations for Domestic
Licensing and Related Regulatory
Functions.” The proceeding slso
encompasses conforming emendments
to other parts of the Commission's
regulstions.

Subpart A of 10 CFR Part 51 sets out
NRC regulations for implementing
section 102(2) of NEPA. The principal

‘matters addressed by Subpart A are the

following: (1) Identification of licensing
and regulatory actions requiring the
preparaticn of enviornmental impact
statements or environmental
assessments; {2) requirements for the
submission of environmental reports
end informetion by license applicants
and petitioners for rulemaking: (3)
contents and distribution of draft and
fina) environmental impact statements;
{4) NEPA procedure and administrative
action; and {5) public notice of snd
access to enviornmenta! documents.
Since each of these topics is treated.
expressly or implicitly, by the Nuclear
Waste Policy Act, as amended. the
Commission proposes to develop as part
of Subpart A certain new rules,
discussed below. that will apply to
geologic repositories end that will take
into account the provisions of the Act.?

8 The Nuclear Waste Policy Act applies only with
pect to geologic rep ies that are used. at
Contmued
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Acuens Reguirine Prepure i of
Environmentul Uocumes:

Unoer Section 121 of the Mucicar
Vvast: Funcy Act. 42 U.S.C. 10141, tine
Cummussion § promulgstion of teLnnica!
requirements and criterig in 10 CFR Part
60 does not reguire the preparation of an
environmenta!l impact statement or
other environmenta! review under
section 102(2) of NEPA. The proposed
rules incorporate this provision.® Under
existing 10 CFR Part 51, certuin
procedural actions peniaining to the
licensing of geologic repositories have
been determined to be categorically
excluded from environmental
assessment. See references to 10 CFR ¢
Part 60 in 10 CFR 51.22(c). No change in
those provisions is needed.

Under 10 CFR 51.20(a). &n
environmental impact statement is
required if the proposed action is &
major Federal action significantly
affecting the quality of the human
environment or if the Commission, in the
exercise of its discretion, determines
that the proposed action shbuld be
covered by such an EIS. Section 114{f) of
the Nuclear Waste Policy Act. 42 US.C.
10134(f). reflects & Congressional
understanding. with which the
Commission is in full adcord. that the
issuance of a construction suthorization
and license for & geologic repository will
require an environmental impact
statement. This has been inco ted
into the proposed rules. Other licensing
actions, unless covered by existing
categorical exclusions (see paragraphs
{10). (11). and (12) of 10 CFR 51.22(c)).
would require an environmental .
assessment under 10 CFR 51.21.

Ordinarily, a determination that an
environmental impact statement (or
supplement) will be prepared triggers
public notice and the initiation of a
scoping process. Where another agency
prepares the EIS, however, it has the
responsibility to carry out these
functions. We gre proposing to clarify -
this point by limiting the epplication of
these procedures to situations in which
the appropriete NRC staff director
determines that an environmental

least in part. for the disposs) of waste from civilien
puclear waste activities. Secbon 8, 42 US.C. 30108
Under the Act. however, high-devel radioactive
waste resulting from stomic energy delense
activities is to be disposed of in such repositories,
along with civilan wastes. unless the President finde
that & separate facility is required. The President
has doiermined that such & separate facility is not
needed. In the light of these developmenta, the
Commission believes that it is sufficient to Kmit the
scope of this sction to those facilities that may be
situated and consructed in eccordance with the
Nuclear Waste Policy AcL

¢ See § 53.22(d). Conforming amendments would
be made io § 51.27 ang bn the caption of § 5122

wnpact stewement will be prepured by
NKC." Sce the amendment to § 51.2G{a).

Sunnussion of Environmen:!
Informauor.

The Commission’s reguletions
encourage prospechve applicants or
petitioners for rulemaking to confer with
NRC steff before submitting

" environmental information. 10 CFR

51.40. The regulations also provide that
the Commission may reguire such
persons to submit information whick
may be usefu! in aiding the Commission
in complying with section 3102{2} ¢!
NEPA. 10 CFR 51.41. These genera!l
provisions are compatible with the
tequirements of the Nuclear Waste
Policy Act.

The more specific regulations dealing
with the submission of environmental
reports are inappropriate in the context
of the geologic repository program.
Insead of providing for the submission
of en environmental report, the Nuclear
Waste Policy Act requires that NRC
consider. and if practicable adopt. &
final environmental impac! sfatement
prepared by DOE &t the time of its
recommendation to the President for the
development of & repository ata
particular site. Section 114, 42 US.C.
10134. The recommendation for
development of a repository includes. as
& minimum. the obtaining of & license
from NRC to receive end possess
wastes. The environmental impact
stetement must therefore address not
orly the environmental effects of
construction but those of repository
performance as well. This is reflected in
the statutory direction to the
Commission to adopt the environmental
impact statement, to the exent
practicable, “in connection with the
issuance by the Commission of &
construction suthorization and license
for such repository.”

. DOE will therefore be required to
submit an environmental impact
statemcent instead of an environmeantal
report. The Commission may
nevertheless be unable to adopt that
statement, with respect either to the
construction authorization or the
license, unless it has been supplemented
fo take into account significant new
information such as that developed
during the course of construction es part
of the performance confirmation
program or significent changes in the
plans of DOE since the time of its site .
recommendation to the President. See 40
CFR 1502.8{c)(1) (CEQ regulations). .
Accordingly, the proposed rules provide
for the timely submission by DOE of
supplemental environmenta! impact
statements as peeded.
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Toe miornauon {0 be CoNLRed a3 ar.
environmental impect gtatement o8 se
oul 1n section 102121 of NEPA itseli, anc
the rubmissien i guch inlornmictici
revuired by the proposed rules. The
scope of alternatives to be considered in
the EIS 15 restricted. however. to take
into account the limitations in section
114(0) of the Nuclear Wasie Policy Act.
42 U.S.C. 10134(f). with respect to the
need for & repository. the time of the
initia! availability of a repotitary.
ahernatives to the isolation of wastt in
a repository, and the identification of
ahiernate sites. Moreover. the proposec
rule requires DOE to inform the
Commission of the extent to which,
pursuant to section 118. 42 US.C. 10138,
the environmental impact statement
may have been found to be adequate or
inadequate and the extent to which,
under that section, issues related to the
adeguacy of the environmental impact
statement may remain subject to judicial
review.

Because one of the altenatives
available to the Commission is denial of
the application. the environmental
impacts of such denial need to be
addressed. Even though denial of an
application involves action by the
Commission, it is proper for the
environmental impacts to be addressed
by DOE. since the lead agency is
required by CEQ regulations to include
reasonable alternatives not within its
jurisdiction. 40 CFR 1502.34(c).

The Commission has not included any
specific requirements for the submission
of environmental information by
petitioners for rulemaking. The only
rules likely to have significant
environmental effects would be
technical requirements and criteria to be
used in licensing; as elready noted. such
rules would be exempt from the
requirement of environments! review
under NEPA. Section 121{c}. 42 US.C.
10141(c). In & particular case. however.,
environmenta! information could be
required, if needed to comply with law,
pursuant to the general language of 20
CFR 51.41.

Preparation of Enviranmental lmpoct
Statements

‘The NRC regulations include a group
of sections that prescribe & procedure
for preparation end distribution by the
NRC of draft and final enviranmental
impact statements. With respectto
materials licenses, these requirements
apply 1o certain spectfied categories of
NRC actions other than the issuance of &
construction authorization or License to
receive and possess high-level
radiocactive waste at & geclogic
repository. 10 CFR §1.80 (citing
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§ 51.20(b)(?}-132];i. Becsuse NKC, unoer
the Nuclear Wasie Policy Act. willin
genera! Lsve no need to prepare i owr,
CnvITOnmentyl ImpaEct Staeaient. the
propused amenaments wouig provide
{ir uccoraunce with CEQ regulations)
for the distribution of the EIS. if and us
adopted by the Commission. only as &
final statcment. ’

NEPA Procedure and Administrative
Action *

Although the procedures established
in F'art 51 are designed for the case in
which NRC prepares its own
environmental impact statement, they
can equelly well be applied in the
situation where the EIS is prepared in
the first instance by a license applicant.
Thus. no action will be taken by the
Commission until necessery documents
have been filed—in this case by DOE
rather than NRC—with the
Environmental Protection Agency. See
10 CFR 51.100. NRC will not take action
concerning the proposal which would
have an adverse environmental impact
until & record of decision is issued. See
10 CFR 51.101. A record of decision will
be prepared as part of the initial or final
decision on issues adjudiceted in formal
hearings. See 10 CFR $1.102. The record
of decision will state the decision.
including alternatives considered-and
the relevant factors upon which
preferences among the alternatives are
based. See 10 CFR 51.103. In the case of
the adoption of & EIS prepared by DOE
concerning a geologic repository, the
relevant factors would include the
special provisions of the Nuclear Waste
Policy Act. -

In sddition to these rules of general
application, Part 81 includes specific
procedura) provisions for different
categories of licensing actions. A new
§ 51.109 would be added to describe the
NEPA procedure to be followed with
respect to licenses issued under 10 CFR
Pari €0. .

The basic premise of § 51.109 is that it
is practicable to adopt the EIS prepared
by DOE if that statement is adequate to
meet the requirements of section
102(2)(C) of NEPA. The focus of the
procedure. therefore, is the presiding
officer’s determination of the exient to
which it is practiceble 10 adopt the DOE
EIS. To the extent adoption is
practicable, the issues would be
excluded from independent NRC
inquiry. The adoption of the statement
does not necessarily mean that NRC
would independently have arrived at the
same conclusions on matters of fact or
policy. And, of course, the adoption of
the EIS would have no probative weight
with respect to any safety findings that
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the Commission must make unacr 10
CFR Pan Gl

1t would stili te prope: 10 cunsioe:
KELA cenlenuons witr resnect 1
sign:hean matiers thet grose ajuer
issuance of the EIS. Bui note. even in
this regard, that if there sre significant
new circumstances or information
relevant to environmental concerns and

" bearing on the action proposed by DOE

or its impacts. DOE would be oliliged to
prepare & supolemental EIS that would
be subject tv adoption by the
Commission under the same standurds
a&s the original document. Chalienges 10
DOE's supplement should be - .
sdjudicated in the courts of appeals.
pursuant to section 112 of NWPA. in the
same manner as challenges to the
original EIS. ‘

The Commission fuliy expects that
supplementation of the EIS by DOE will
resolve any new circumstances or
information that might arise. and that
supplementation by the NRC will not be
necessary. Nevertheless. in theory there
might be situations when NRC mus!
prepare a supplemental environmental
impact statement. Under the proposed
regulations, such action might be
initiaied by the staff before the hearing
or might be found to be necessary in
light of the record of the proceedings .
after the hearing. The former case is
addressed in § 51.26{c). the latter
(implicitly) in § 51.109(¢). In each

. situation, though. the standards for

adoption set out in § 51.109(c) would be
cbserved.

The proposed rules provide a
structured mechanism to address NEPA
concerns in & licensing hearing. This is
the presentation of the staff position
with respect to the practicability of
adoption. which appears in
§ 51.109(a)(1). As noted above. it is
expected that DOE would. where
necessary, supplement its EIS.
Accordingly, the staff position is likely
to be that it is practicable for the
Commission to adopt the DOE EIS, as it
may have been supplemented by DOE
and as filed with the Commission.
Nevertheless, in some situations, the
staff position could be that it is not
practicable to adopt the DOE EIS, as it
may have been supplemented, in which
case an NRC EIS would be required. In
that event, the staf is under an

. obligation to have prepared the

necessary final EIS 30 as to be able to
present its position on matters within
the scope of NEPA. Whatever the stafl
position may be. any other party may
seek to have the issue regarding
practicability of adoption resolved by
the presiding officer. but any .
contentions fo that effect must set forth
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the bass of the claim under the criteria
sel oul in tue proposcd rule. Moreover. it
15 contemuiated that tne procedures tha!
wuuid e used by the presiding ofiicer 1
resolve disputes regarding edoption
would resemble those emploved to rule
on motions to reopen records. See 10
CFR 2.734.

Several situations in which adoption
of DOE's EIS is impracticable could
conceivebly arise. For example. if the
Commission were to impose license
conditions requiring DOE to take actions
other than those which DOE had
proposed. the Commission would need
to consider the environmental impacts
of such actions in accordance with
NEPA. However. the Commission does
not enticipate imposition of license
conditions with significant
environmental impacts. Under NWPA,
DOE has the primary responsibility for
consideration of environmenta) matters;
and if significant changes from DOE's
origina) proposal are needed, the
Commission believes that DOE should
amend its license application and
supplement its EIS, precluding any need
for NRC supplementation. Should DOE
fail to do 8o, the Commission might deny
DOE's application rather than impose
license conditions requiring NRC
supplementation of DOE's EIS. In
theory, though. it would still be possible

- for NRC to prepare its own EIS. The

scope of the review would be limited, .
however, to the actions being required
by the Commission. It is not intended
that other environmental issues would
be reopened and relitigated in the
licensing proceeding.

Another situation in which NRC
would prepare a supplementa! EIS
relates to new information which it
regards as significant even though DOE
may not have treated it as such. We
recognize that DOE's failure 1o
supplement the EIS might argnably be
viewed as & final action, 8p that
objecting parties might have to seek
review in the courts within the statutory
180-day review period, with any failure
to do so barring Jater challenge in NRC.
rroceedings. But suck a reading of the

aw would bave undesirable
consequences upon NRC administrative
proceeqings. It would require NRC to
decide whether or not adoption is
practicable on the basis of factual and
legal considerations (pertaining to
DOE's duty to supplement the EIS and.

“in particular, the time such duty may

bave arisen), which go far beyond the
materials otherwise reguiring NRC
review. Accordingly, NRC proposes to
prepare & supplemental EIS, if DOE is
not doing so, whenever NRC regards
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such & suppremenial EIS to be regusiee
by law.t

Furtnermore. the Commission wi'
review 8ny sta1ementy in the D03 -
CRVIFONMCRtai IMHACI BielUNLD: Foiuid,
to redioiogica: cuncerns. §f sucr-
statcments are inconsisient with the
facts found by the Commissiun on the
basis of the record of the proceedings.
the Commission will specifically
determine whether or not the findings
constitute “significent and substantia}
new information or new considerztions™
which. under the rule. would render the
environmental impact statement to that
extent inadequste. The statement wili
be supplemented where requircd by law,
or otherwise will be deemed modified to
the extent necessary. in accordance
with Commission pructice. Citizens for
Safe Fower v. NRC. 524 F.2d 1291, 1284.
n. 5 (D.C. Cir. 3975): Public Service
Company of New Hampshire (Seabrook
Station, Units 1 & 2), CLI-78-1. 7 NRC 1,
23 (1978).

The Commission would make its own
NEPA findings. including an
independent balance of relévant faciors,
*“to the extent that jt is not practicable to
adopt” the DOE ElS~that is, to the
extent that the Commission finds that
the balance of these factors would be
affected by the new information or new
considerations involved. This procedure
is consistent with 10 CFR 51.41, which
states that the Commission “will
independently evaluate and be
responsible for the reliability of any
information which it uses.”

Public Information

Sections 51.118 through 51.118 concern
public notices ebout the preparation of
an environmentea! impact statement. .
They apply in any situation in which s
notice of intent to prepare an EIS is
prepered "in accordance with § 51.26.”
But, as discussed sbove, § 51.26 would
be amended so as 1o apply only when
NRC itself intends to prepare an EIS.
Since the EIS with respectfo s
repository would be prepared by DOE
rather than by NRC, the notice
provisions of §§ 51.116—51.138 would
not come into play. Eection 51.118 would
be amended. however, to require
circulation of & final environmenta)
impact statement, if and when adopted
by NRC. .

Commenting

1t is the policy of the Commission to
comment on draft environmenta) impacl

® The Commission once agsin emphssizes thal
wunder NWPA. DOE has the primary responsibility
o supplement an EIS 10 take significant new
{nformation inlo considerstion. This obligation is
seflected in the proposed revision to § 80.24(c).

statements picpared by other § euvtal
sgencivs, consistent with tne provisione
o} 40 CFR 35002 and 1502.5.30 CIT:
R34 The Commusion miends o
L0000 Tl PLABCY B8 COLMa L0 W
2 <ialt environmental impur:
statement prepared by DOE 1,
cunnecuon with 8 geologic reposnosy
recommendation. The submission of
such comments is specifically called {or,
in fact, by the Nuclear Waste Policy Act.
Sec Sec. 114{8)(1){D). 42US.C.
10134(a){i(D:

KNRC will commeni on environmentai
1ssues cven though those issues may be
precluded from litigation in the licensing
proceedings. The reason for this is that
an inadequate EIS may be set aside in
the course of judicial review. Should this
occur. it would of course not be
practicable for the Cémmission to adop!
it. U NRC has objections or reservations

"about the DOE proposal on grounds of

environmental impact, it will specify the
mitigation measures it considers
necessary to withstand challenge in
court. The theory underlying such
comments ig thct if the EIS is found not
to be sdeguate. in the course of judicial
review, NRC could not adopt it and. in
the absence of suitable revisions or
supplementation, the Commission could
not issue & construction authorization or
license. See 40 CFR 1503.3{d) (duty to
specify mitigation measures considered
necessary to ellow license to be
granted).

Ordinarily an agency that receives
comments from another sgency must
consider them, but it may exercise its
discretion in determining how they

.should effect the decision at hand. In

principlé, therefore, DOE could in some
cases reject comments made by NRC on
grounds that might be unsatisfactory to

the Commission. Still, the Commission’s

comments will be & matter of public
record and will be available for
consideration during judicial and
Congressional review of DOE's EIS and
related actions. The Commission

regards these forums, rather than the
NRC usual review, to be the appropriate
place, under NWPA, for review of
DOE’s responses to comments as well as
other matters related to the EIS.

Responsible Official

No change is required in the provision
establishing responsibilities within NRC
for NEPA compliance.

Conforming Amendments

Severel changes to Part 60 of the
ission's regulations are needed in

“order to refiect the provisions of the

Nuclear Waste Policy Act, as amended,
that dea} with environmenta! review.
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Under 12 INuciear Vs esic Poiicy Act
DOE is regmrea to pregare gr
envuonment s mpuct statemen! instead
ol i environmental repert. Severil
chanuees 1 s GO are propossd to
reficct 1 direction. Revisions to the
environmenta! impact stetement would
take the form of “suppiements” instead
of the “emendments” or “updates™
referred to in the existing rule.

The requirement in § 60.15 tha:
muliiple sites be characterized ix
eliminated so as 1o conform to the
provisions of th: Amendments Act.

The Language of the findings for the
issuance of the construction ‘
suthorization requires consideration of
costs and benefits end consideration of
alternatives. § 60.31(c}. This language
would not be changed. However. it
should be understood that s
determination that it is practicuble to
adopt the DOE environmental impact
statement will necessarily result in the
specified environmentsl finding that the
action called for is issuance of the
construction authorization.

The construction authorization is to
include such conditions as the
Commission “finds to be necessary to
protect * * * environmenta) values.” 10
CFR 60.32(2). The Commission would
include such conditions only where the
environmental impacl statement (as it
may have been supplemented}
specifically calls for them. In principle,
the incorporation of appropriate
conditions ixi the construction
suthorization could enhance
environmental protection, since NRC
would then have a basis to inspect. and
take enforcement action where needed.
to assure that the conditions are
observed. However, we doubt that the
adequacy of the EIS would ever depend

.upon NRC's being vested with this
authority. DOE can describe in the EIS—
and in fact it must describe—the
mitigation measures which are proposed
to assure protection of the environment.
Should DOE subseguently fail to
implement these measures, affected
parties can seek redress against DOE in

_ the courts. Moreover, the written

agreements to be entered into between
DOE and the States and affected Indian
tribes under section 117(c) of the
Nuclear Waste Policy Act, 2 US.C.
10137(c). provide a supplemental
channel for identifying and resolving
environmental concerns on en ongoing
basis without direct NRC participation.
Our approach, therefore, will be to
require the observance of environmental
protection conditions where the
environmental impact statement which
we adopt provides for the Commission
to include such conditions in the
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cunstruction: authonization (or beense).
but if it is pructicable for us to edopt un
EIS that mukes no provision for NRC
smpose und enforce such conditions. we
would not on our own mitative finu
such conditions to be necessary. Even if
NRC comments on the DOE proposal
had specified mitigation measures
considered necessary to aliow NRC to
- grant a construction authorization or
icense, these measures generally would
not be incorporated &s licensing
conditions: for. as discussed above. the
basis for NRC's comments was that the
messures were necessary for the EIS to

be considered “ adequate” by the courts,

and it is expected that this issue would
already have been resolved.

The rules of practice (10 CFR Part 2)
also need to be amended 1o take
sccount of DOE's submission of an
environmenta! impact statement instead
of &n environmental report. Because the
EIS must conform to statutory -
requirements, and because its
completeness would have been subject
to challenge in court prior to filing with
NRC, a completeness determination by
NRC &t the time of docketing is
unnecessary, and provision for such
determination would be omittéd. As in
the case of Part 60. reference would be
made to “supplements” rather than
“amendments™ to the environmental
impact statement.

Petition for Rulemaking

The States of Nevada and Minnesota
have petitioned the Commission to
emend 10 CFR 60.24 s0 as to adopt
DOE's environmenta! impact statement
only if such adoption “would not
compromise the independent
responsibilities of the Commission to
protect the public health and safety
under the Atomic Energy Act of 1954,
80 FR 51701, December 19, 1685 (PRM-
€0-2A). (The language proposed by the
petitioners also includes several matters
Commission  making e fomegor

ssion e foregoing
" determineation). In this regard’.v'ge
Commission notes its resolve that
adoption of the environmental impact
statement must not compromise its
fndependent responsibilities under the
Atomic Energy Act. Adoption of the
rules proposed berein would be fully
consistent with this resolve. .

The matters identified by petitioners
for consideration by the Commission
relate largely to the sdequacy of the
procedures followed by DOE in

implementing the Nuclear Waste Policy

Act and in preparing its EIS.
Nevertheless, as stated in the cited
Federa) Register notice, the Commission
will give further consideration, in this
rulemaking proceeding. to the issues
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ruised by tne petitioners, g5 they ma)
relute to this sgency s responsibilities.
Generally. the Commission proposes 1o
deal with these issues in & menner
consistent with the discussion avove
Any person desinng to comment on
the rulemsaking petition. insofer a5 it
relates to 10 CFR 60.24, ehould do so as
part of this rulemsaking proceeding.

Environmenta! mpact: Categorical
Exclusion

The NRC has deiermined that this
proposed regulation is the type of action
described in cetegorical exclusion 10
CFR 51.22{c) (1) end (3). Therefore,
neither an environmental impact
statement nor an environmental -
essessment has been prepared for this
proposed regulation.

Paperwork Reduction Act Statement

The proposed rule conteins no
information collection requirements and
therefore is not subject to the Paperwork
Reduction Act (Pub. L. 86-511).

.Reg'ulatory Flexibllity Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 805(b)).
the Commission certified that this rule, if
adopted, will not have a significant
economic impact on & substantial .
‘number of small entities. The only entity
subject to regulation under this
amended rule is the U.S. Department of
Energy.

List of Bubjects
10CFR Part2

Administrative practice and
procedure. Antitrust, Byproduct
material, Classified information,
Environmenta) protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear .
materiel, Waste treatment and disposal.

10 CFR Part 51

Administrative practice and
procedure, Environmental impact
statement, Nuclear materials, Nuclear
power plants and reactors, Reporting
&nd record keeping requirements.

20CFR Pa:t 60

High-level waste, Nuclear power
plants and reactors, Nuclear materials,
Penalty, Reporting and record keeping
requirements. Waste treatment and
disposal.
Issuance

For the reasons set out in the
preamble and undet the guthority of the
Atomic Energy Act of 1654, as amended,

the Energy Reorganization Act of 1874,
as amended, the National
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Envuonmental Poiicy Act of 180%, us
gmended. the Nucicar Weste Policy Act
of 1882, and 5 U.S.C. 553, the NRC is
propusieg 1o adop! the following
amenoments to 10 CFK Part 51. anc
related conforming smendments to 10
CFR Parts 2 end 60.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 ji»
revised to read &s foliows:

Authority: Secs. 161, 151. 08 Stat. 48, §53,
sr amended {42 U.S.C. 2201, 22314: src. 181, a3
smended. Pub. L. 87-815. 76 Stat. 405 (42
U.S.C. 2241): sec. 201, 88 Stat. 1242. as
amended (42 U.S.C. 5841): s US.C. 852

Section 2.101 also issued under secs. 83, 82

"£3. B1.103. 104. 105. 88 Stat. $30. §32, 933, §35.

©36. 937, 938. ss amended {42 US.C. 2073,
2062. 2093. 2111, 2133, 2534. 2135): sec. 114(1).
Pub. L. 97-425. 8¢ Stat 2213. a3 amended (42
U.S.C. 10134{f)1, sec. 102. Pub. L. §1-150. 83
Stat. 853, as amended {42 U.5.C. 4332): sec.
301, 88 Stat. 1248 (42 U.S.C. 8871). Sections
2.102. 2103, 2104. 2.105. 2.721 also issued
under recs. 102, 103, 104, 105, 183, 188. 68 Stat.
936. 937, 938, §54. 055. us amended (42 U.S.C.
2132, 2133. 2134, 2135, 2233, 2239). Section
2.105 also issued under Pub. L. 97-418. 85
Btat. 2078 (42 U.S.C. 2230). Sections 2.200~
2.206 also iszued under secs. 186, 234, 68 Stat.
©55. 83 Stal. 444, as amended (42 US.C. 2235,
2282); sec. 206, 88 Stat 1248 (42 U.S.C. 8846).
Sections 2.600-2.606 also issued under sec.
102. Pub. L. 81-180, 83 Stat. £53. as amended
{42 US.C. 4332). Sections 2.700a. 2.719 also
jesued under § U.S.C. 854. Sections 2.754.
2.760, 2.770 also tasued under § U.S.C. 857,
Section 2.790 also issued under sec. 103, 83
Stat. 936, as arnended (42 US.C. 2133) and 8
U.S.C. 852. Sections 2.800 and 2.806 slso
{ssued under 5 U.S.C. 853. Section 2.809 also
issued under 5 U.5.C. 853 and sec. 29, Pub. L.
85-256, 71 Stal. 570, as amended (42 U.S.C.
2038). Subpart K also issued under sec. 129,
€8 Stal. 935 (¢2 U.S.C. 2239); sec. 134, Pub. L.
©7-425, 06 Stat. 2230 (42 US.C. 10134).
Appendix A also issued under sec. 6. Pub. L.
91-550, 84 Stat. 3478 (42 US.C..2135)."
Appendix B also issued under sec. 10, Pub. L.
99-240. 99 Stal 1842 (€2 US.C. 2021b et seq.).

2.1n § 2101, paragraphs (f) (1), (2). (5).
and (7) are revised and (f){4) is removed
and reserved to read as follows:

§2.101 Filing of application.
L ] - * * L ]

()(1) Each application for & license to
receive and possess high-level
radicactive waste at a geologic
repository operations area pursuant to
Pert 60 of this chapter and any
erivironmenta! impact statement
sequired in connection therewith
pursuant to Subpart A of Part £1 of this
chepter shall be processed in
accordance with the provisions of this
paragraph.

{2) To allow & determination as to
whether the epplication is complete and
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acceptable for docketing, it will ta
initielly treated us & tendered document,
and & copy will be available for public
inspection in the Commission’s Public
Document Room. Twenty copies shaii be
filed to enable this determination v be
made.

{¢) [Reserved)

{5) If & tendered document is
acceptable for docketing. the applicant
will be requested to (i} submit to the
Director of Nuclear Materia! Safety and
Safeguards such additiona) copies of the
&pplicstion and environmental impact
statement as the regulations in Part 60
and Subpart A of Pant 51 of this chapter
require, [ii) serve & copy of such
application and environmental impact
statement on the chiel executive of the
municipality in which the geologic
fepository operations area is to be
located. or if the geologic repository
operstions area.is 1o be located within
municipality, on the chief executive of
the county {or to the Tribal organizstion.
if it is to be located within an Indian
reservalion), and [iii) make direct
distribution of additions] copies to
Federa), State, Indian Tribe. and Jocal
officiels in accordance with thé
requirements of this chapter and written
instructions from the Director of Nuclear
Material Safety and Safeguards. All
such copies shell be completely
assembled documents, identified by
docket number. Subsequently
distributed amendments to the
application, however, mey include
revised pages to previous submittals
and, in such ceses. the recipients will be
responsible for inserting the revised

pages.
- L] * L d L ]
{7) Amendments to the application

and supplements to the environmental
impact statement shall be filed and
distributed and a written statement ghall
be furnished to the Director of Nuclear
Material Safety snd Safeguards in the
same manner a3 for the initial
application and environmental impact
statement.

PART §1-—~ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS '

3. The authority citation for Part 83 is
revised to read as follows:

Autbority: Sec. 181, 88 Stat. 948, as amended
142 U.S.C. 2201); secs. 201, as amended, 202,
€8 Stal. 1242, as amended. 1244 (42 US.C.
5841, $842).

Subpart A also issved under Nationa!
Environmenta] Policy Act of 1968, secs. 102.
304, 105, 83 Stat. 853-854. as amended (42

U.S.C 4332, 4334, 4335); anc JuL. L. 8im=b0s.
Tatie 11, {2 Stat. 3033-3041. Seclion 51.22 also
1sued under sec. 274, 73 Siat. 648, g
smended by 92 Sist. 3036-3038 (42 11.S.C
20213 und unde: Nuclear Waste Policy Act of
1942, sec. 121, 646 Stet. 2228 142 U.S.C. 101403
Becs. 51.43 gnd 51.108 als0 1ssued under
Nuclear Wauste Pohicy Act of 1982. sec. 114(f).
€6 Stat. 2236, as amended (42 U.S.C. 10134(1)).

4.In § 51.20, existing paragraph (b)(13)
is redesignated as paragraph (b)(34) and
a new paragraph (b)(13) is added to read
&s follows:

§$851.20 Criteria for and identitication ¢!
ficensing and regulatory actions requinng
environmental impact statements.

- . . . .

(b,oav

- - . .

(13) Issuance of « construction
suthorization and license pursuani to
Pasrt 80 of this chapter.

5. Seclion 51.21 is revised to read as
follows: .

§51.21 Criteria for and identification of
Reensing and regulatory actions requiring
shvironments! assessments.

All licensing and regulstory actions
subject to this subpart require an
environmental assessment except those
identified in § 51.20(b) es requiring an
environmental impact statemert, those
identified in § §1.22(c) a3 categorical
exclusions, and thase identified in
§ 51.22(d) 3 other actions not requiring

- environmental review. As provided in

§ 51.22(b), the Commission may, in
special circumstances, prepare an
environmental assessment on an aclion
covered by & categorical exclusion.

6. Section §1.22 is amended. by
revising the heading and sdding & new
paragraph (d}. to read as follows:

§51.22 Criterion for eategorical exclusion;
identitication of licensing and regulatory
sctions sligible for categorics) exclusion or
otherwise not raquiring environmental

. - - L d *

(d) In accordance with section 221 of
the Nuclear Waste Polic;r Actof 2082 (42
U.S.C. 10141), the promulgation of
technical requirements and criteria that
the Commission will apply in approving
or disapproving applicetions under Pari
60 of this chepter shall not require an
environmenta! impact statement, an
environmenta) assessment, or any
environmental review under -
subparagraph (E) or (F) of section 102{2)
of NEPA.

7.In § 51.26, paragraph (a) Is revised
and a new paragraph [c) is added, to
read as follows:
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§ §1.26 Reguirement 1o pudlish notice o!
intent lnd.conduct SCOPING proceas.

(8] Whenever the appropriate NRC
stafi director determines that en
environmental impact statement will be
prepered by NRC in connection with 8

roposed action. & notice of intent will

e prepared as provided in § §1.22. and
will be published in the Federal Register
as provided in § 51.116. and an
appropriate scoping process (see
§§ 51.27. 51.26 and 51.28) will be
conducied.

. . - . .

{c) Upon receipt of an applicstion and
sccompanying environmental impact
statement under § 60.22 of this chapter
(pertaining to geologic repositories for
high-leve) radioactive waste). the
appropriate NRC staff director will
inciude in the notice of dockeitng
required to be published by § 2.102{1)(8}
of this chapter 8 statement of
Commission intention to edopt the

*environmente) impact statement to the

extent practicable. However. if the
sppropriate NRC staff director
delermines. at the time of such
publication or st any time thereafier,
that NRC should prepare a supplemental
environmenta) impact stetement in
connection with the Commission's
action on the license spplication. the
procedures set out in paragraph (s} of
this section shell be followed.

8. A new § 52.67 is edded to read as
follows:

§§1.67 Environmenta! Information
concerning geologic repositorias.

{2) In lieu of an environmental report,
the Depertment of Energy. ss an
applicent for a license or license
amendment pursuant to Part 60 of this
chapter, shall submit to the Commission
any finel environmental impact
statement, and any supplement thereto,
which the Department preparesin
connection with any geclogic repository
developed under Subtitle A of Title I of
the Nuclear Waste Policy Act of 1882.

(b) The fina) environmental impact
statement which accompanies the
Department of Energy's - :
recommendation to the President to
approve a site for a geologic repository
shall be submitted to the Commission at
the time and in the manner described in
§ 80.22 of this chapter. Such statement
shall be prepered in sccordance with
the provisions of section 114(f] of the
Nuclear Waste Policy Act of 1882. The
siatement shall include, among the
alternatives under consideration, denial
of a license or construction
authorization by the Commission.

(c} Under applicable provisions of
law, the Departmentof Energy is
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required o supplement its fing’
environmenial impac staiemes*
whenever the Depaniment muies &
subsiantial chanpe 0 s prowv oo
actlion thet is reievent to ey cunnientai
concerns or determines that there are
significan! new circumstances o7
information relevant to environmentai
concerns and bearing on the proposed
action or its impacts. The Department
shall submit any supplement to its final
environmenlal impact statement to the
Commission st the time and in the
manner described in § 60.22 of this

" chapter.

{3) Whenever the Department of
Energy submits 2 [inal environmental
impact statement or & final supplement
to an environmental 1mpact statement.
to the Commission pursuant to this
section. it shall also inform the
Commission of the siatus of any civil
action for judiciel review initiated
pursuant to section 118 of the Nuclear
Waste Policy Act of 1982. This status
report, which the Department shal)
update from time to reflect changes in
siatus. shall:

(1) State whether the environmental
impact statement has been found by the
courts of the United States 1o be
adequate or inadeguate: and

(2) ldentify any issues relating to the
adequacy of the environmental irnpact
statement that may remain subject tc
judicial review.

8. Anew § 51109 is added toread as
follows:

§51.109 Public hearings In proceedings
for lssuance of materials kcense with

- respett to s geologic repository.

{a)(1) In e proceeding for the issuance
of a license to receive and possess
source, special nuclear, and byproduct
material st a geologic repository
operations erea, the NRC steff shall
present its position on whether it is
practicable to adopt. without further
supplementation. the environmental
impact statement (including any
supplement thereto) prepared by the
Secretary of Energy. If the position of
the staff is that supplementation of the
environmental impact statement by NRC
{s required. it shall file its final
supplementa) environmenta! impact
statement with the Environmental
Protection Agency, furnish that
statement to commenting agencies, and
make it available to the public, before
presenting its position. In discherging its
responsibilities under this paragraph,
the staff shall be guided by the
principles set forth in paragraphs {c) and .
(d) of this section.

(2) Any other party to the proceeding
who contends that it Is not practiceble
to adopt the DQE environmental impact
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statement, gs 1 mauy have beer
suppiemented, chal! file & contention to
that effect in accordence with § 2.714[b;
of this caupter. Such contention must b
sicompaned by one or more afidavi:
v.hich sel Jorth fuctual and/or technical
buves for the clzim that. under the
principles set forth in parsgraphs (c) and
(d) of this section. it is not practicable to
adopt the DOE environmontal impact
statement. e¢ it may have been
supplemented. The presiding ofiice:
shall resolve disputes concerning
adoption of the DOE environmenta!
impacl statemen! by using. to the extent
possible. the critena and procedures
that are followed in ruling on motions to
reopen under § 2.734 of this chapter.

(b} in any such proceeding. the
presiding officer will determine those
matters in contrfoversy among the
parties within the scope of NEPA and
this subpart. specifically including
whether. end to what exient. it is
practicable to adopt the environmenta)
impact statemen! prepared by the
Secretary of Energy in connection with
the issuance of & construction
authorization and license for such
repository.

{c) The presiding officer will find that
it is practicable to adopt the )
environmental impact statement
prepared by the Secretary of Energy
unless:

(1){i) The action proposed to be taken

" by the Commission difiers from the

action proposed in the license
epplication submitted by the Secretary
of Energy; end

{ii) The difference may significantly
afiect the quality of the human
environment: or

{2) Significant and substantial new
information or new considerations
render the environmente!} impact
statement inadequate. New information
or new consideration shall not be
deemed to render the environmental
impact statement inadeguate, for .
purposes of this paragraph, if the new
information or new considerations bave
been addressed in a supplemental
environmental impact statement that the
Secretary of Energy has submitted to the
Commission in accordance with the
provisions of this chapter.

(d) To the extent that the presiding
officer determines 1t to be practicable to
adopt the environmente! impact
statement prepared by the Secretary of
Energy. such adoption shall be deemed
to satisfy all responsibilities of the
Commission under NEPA and no further
consideration under NEPA or this
subpart shall be required.

{e) To the extent that it is not
practicable to adopt the environmental
impact statement prepared by the

60-PR-38

Se;:rcwry of Ener-v, the presiding officer
will.

{1} Determune whether the
requirements of section 102{2) {A}. (C).
&nd {Ci of NLI'A &nd the regulations in
this subpart have been met:

(2) Independertly consider the fina)
balance among conflicting factors
contained in the record of the
proceeding with s view to determining
the appropriste action to be taken:

(3) Determine. after weighing the
environmental. economic. technical and
other benefits sgainst environmental
and other costs. whether the
construction guthorization or license
should be issued, denied. or
appropristely conditioned to protect
environmentsl values;

(4) Detennine. in an uncontested
proceeding. whether the NEPA review
conducted by the NRC staff has been
adequate; and

(5) Determine. in a contested
proceeding. whether in accordance with
the regulations in this subpart, the
construction authorization cr licerse
should be issued as proposed.

{f) In making the determinations
described in paragraph (e) of this
scction, the environmental impact

- stalement will be deemed modified to

the extent that findings and conclusions
differ from those in the fina! statement
prepared by the Secretary of Energy. as
it may have been supplemented. The
initial decision will be distributed to any
persons not otherwise entitled to receive
it who responded to the reguest in the
notice of docketing. as described in

§ 51.25(c). If the Commission or the
Atomic Safety and Licensing Appeal
Board reaches conclusions different
from those of the presiding officer with
respect to such matters, the fina!
environmental impact statement will be
deemed modified to that extent and the

. decision will be similarily distributed.

) The provisions of this section ghall
be followed. iu place of those set out in
§51.104. i any proceedings for the
issuance of a license to receive and
Eossen source, special nuclear, and

yproduct material at & geologic
repository operations ares.

10. In § 51.118, the existing text is
redesignated as paragraph (a)}and &
new paragraph (b) is added, to read &3
follows: :

"§51.198 Final environmantal impact

statement—Notice of avallabllity.

(.) * ® e

{b) Upon adopticn of @ fina}
environmental impact statement or any
supplement to a final environmenta!

_impact statement prepared by the

Department of Energy with respect to s
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geologic repository that is subject to the
Nuclear Waste Policy Act of 1882. the
appropriate NRC stafl director shall
foliow the procedures set out In
paragraph {8) of this section.

PART 60—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

11. The authority citation for Part 60 is
revised to read as follows: .

Authority: Secs. 51. 53. 62, 63. €5. 81, 162,
182. 183. 68 Stat. 829. §30. 832. §33. 835, 9846.
§53. 854. as amended (42 U.S.C. 2071. 2073,
2092, 2093, 2095, 2111. 2201, 2232, 2233): secs.
202, 206. 88 Stat. 1244. 1246 (42 U.S.C. 5842,
5846); secs. 10 and 34, Pub. L. 95-601. 92 Stat.
2951 (42 U.S.C. 20212 anc 5851): sec. 102. Pub.
L. 91190, 83 Stat. 853 (42 U.S.C. 4332): secs.

- 114.121. Pub. L. §7-425. 9 Siat, 2213, 2228, as
amended {42 U.S.C. 10134. 10141).

For the purpose of section 223. 68 Stat. 958,
as amended (42 U.S.C. 2273), §§ 60.10, 60.71
to 60.75 are issued under sec. 1610, 68 Stat.
©50, as amended (42 U.S.C. 2201{o)).

12. In § 60.15, paragraph (c) is
removed and paragraph (d) is
redesignated &s paragraph [c). ;

13.In § 60.21, paragraph (a) is revised
to read as follows: ’ :

§60.21 Content of application.

(2) An application shall consist of
genera! information and a Safety
Analysis Report. An environmental
tmpact statement shall be prepared in
accordance with the Nuclear Waste
Policy Act of 1982, as amended, and

- shall sccompany the application. Any
Restricted Data or Nationa! Security
Information shall be separated from
unclassified information.

* * * * *

14. Section 60.22 is revised to read as
follows:

$ 6022 Fiing snd distribution of
sppiication.

{a) An application for & license to
receive and possess source, special
nuclear, or byproduct material 2t a
geologic repository operations erea at 8
site which has been characterized, and
any amendments thereto, and an
accompanying environmental impact
statement and any supplements, shall be
signed by the Secretary of Energy or the
Secretary’s authorized representative
and shall be filed in triplicate with the
Director.

(b) Each portion of such application
snd any amendments, and each
_environmental impact statement and
any supplements, shall be accompanied
by 30 additional copies. Another 120
- copies shall be retained by DOE for
distribution in accordance with written
instructions from the Director or the
Director’s designee.

{c) DOE shall. upon notification of the
appointment of an Atomic Safety and
Licensing Board, update the application.
eliminating ali superseded informatior.
and supplement the environmental
impact statement if necessary, and serve
the updated application and
environmental impact statement (as it
may have been supplemented) es
directed by the Board. At that time DOE
shall also serve one such copy of the
application and environmenta) impac!
statement on the Atomic Safety and
Licensing Appea! Panel. Any subsequeni
amendments to the application or
supplements 1o the environmental
impact statement shall be served in the
game manner.

{d) At the time of filing of an
epplication and eny emendments
thereto. one copy shall be made
evailable in an appropriate location
near the proposed geologic repository
operations area (which shall be a public
document room, if one has been -
established) for inspection by the public
and updated as amendments to the
application are made. The

‘environmental impact statement and

any supplements thereto shall be made
available in the same manner. An
updated copy of the application, and the
environmenta) impact statement and
supplements, shall be produced at any
public hearing held by the Commission
on the application, for use by any party
to the proceeding.

(e) The DOE shall certify that the
updated copies of the application, and
the environmental impact statement as
it may have been supplemented. as
referred to in paragraphs (c) and {d) of
this section, contain the current contents
of such documents submitted in
accordance with the requirements of
this part. .

15. In § 60.24, the section heading and
paragraphs (a) and (c) are revised to
read as follows:

§ 60.24 Updating of application and
environmental impact statement.

(=) The application shall be as
complete as possible in the light of
information that is reasonably available
at the time of docKeting.

- {c) The DOE shall supplement its
environmental impact statement in &
timely manner so as to take intc eccount
the environmental impacts of any
substantial changes in its proposed
actions or any significant new
circumstances or information relevant to
environmenta! concerns and bearing on
the proposed action or its impacts.

186. In § 60.31, the introductory
paragraph is revised to read as follows:
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§ 60.31 Constructhion authorization.

Upon review end consideration of &an
epplication end environmental impact
statement submitiec under this part. the
Commission may authorize construction
if it determines:

17. In § 60.51, the introductory portion
of paragraph (&), end paragraph (b). are
revised to read as follows:

§60.51 Licenss amendment for
permanent closure.

{a) DOE shall submit an spplication to
amend the license prior to permanent
closure. The submission shall consist of
&n update of the license application
submitted under §§ 60.21 and §0.22.
including:

(b) If necessary. 8o as to take into
account the environmenta! impact of
sny substantial changes in the
permanent closure activities proposed to
be carried out or any significant new
information regarding the environmental
impacts of such closure, DOE shall also
supplement its environmenta) impact

_ statement and submit such statement, as

supplemented, with the application for
license amendment.

Dated at Rockville, Maryland this 20th dey
of Apri) 1888.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secre ‘ary of the Commission.
64 FR 30049
Published 7/18/89
Comment period expires 9/18/69.

Preserving the Free Flow of
iInformation to the Commission

Ses Part 30 Proposed Rule Making

> ssFR 12374

Published 4/3/90.
Comment period expires 6/18/90.

Willful Misconduct by Unlicensed
Persons

See Part 30 Proposed Rule Making

55 FR 13542
Published 4/11/90

Willful Misconduct by Unlicensed
Persons (correction)

See Bart 30 Proposed Rule Making

April 30, 1990
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S0 FR 18267
Published 4/30/85
Commant period expires 7/1/85

10 CFR Part 60
[Docket Na. PRM-60-2)

States of Nevada and Minnesota; Filing
of Petition for Rulemaking

AGENCY: Nuclesr Regulatory
Commission.

ACTION: Notice of Receip! of Petiton for
Rulemaking from the States of Nevadu
and Minnesota.

SUMMARY: The Nuclear Regulatory
Commission is publishing for pubilic
comment this notice of receipt of &
petition for rulemeking. This petition.
filed by the Stutcs of Nevada and
Minnesota. and dated January 21. 1985,
wus docketed by the Commission on
January 28, 1985, and assigned Docke!
No. PRM-60-2. The petitioner requests
that the Commission adopt a regulation
governing the implementation of certain
environmental standards which have
been proposed by the Environmental
Protection Agency.

DATE: Comment period expires July 1.
1885. Comments received afier this date
will be considered if it is practical to do
80. but essurance of consideration
canzot be given except as to comments
received on or before this date.
ADDRESSES: All persons who desire to
scbmit written comments concerning the
petition for rulemaking should send their
comments to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, DC 20585, -
Attention: Docketing and Service
Branch.

Single copies of the petition may be
obtained free by writing to the Dizision
of Rules and Records, Office of
Administration, U.S. Nuclear Regulatory
Commission, Waskington, DC 20535,

DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES

IN GEOLOGIC REPOSITORIES;
LICENSING PROCEDURES

PETITIONS FOR RULEMAKING

o 3

The petition, copies of comments, and
sccompanying documents ¢o the petition
may be inspected and copied for a fee at
the NRC Public Documents Room, 1717
H Street, NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
John Philips, Chief, Rules and .
Procedures Branch, Division of Rules
and Records, Office of Administration,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555, Telepbone: 303~
482-7086 or Toll Free: 800-365-5642.
SUPPLEMENTARY INFORMATION:

Background
1. Statement of Grounds and Interest

The State of Nevada filed this
rulemeking petition as & state notified
pursuant to the Nuclear Waste Policy
Act (NWPA), that a potentially
acceptable site for a repository has been
identified within the state.

The State of Nevada avers that it may
become effected for purposes of
participation in site characterization,
pursuant to section 113 or the NWPA.
The State of Minnesota joins this
E:tition s a state informed that it fs

ing considered for site
characterization for second repository.
The State of Minnesota avers that it
may be directly affected by the
substance of standards for the
development of repositories. The States
of Nevads and Minnescte ground this
petition on their respective interest in,
and the prevailing responsibility for, the
protection of the future health and
safety of thelr citizens.

1. Statement in Support of Petition

The petitioner notes that the NWPA,
enected by Congress on December 20,
1982, and approved by the President on
January 7, 1953, requires that the
Presgident recommend u first, high-level
nuclear waste respository location to
Congress by March 31, 1987 (section
l!l(l)(z)(.ﬁl. 42 U.S.C. 10234(2)(2)(A)) or
March 31,1988, f he determines an
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extension is necessary (section
114{a)(2)(B). €2 U.S.C. 10134{a){2)(B)).
The Nucleer Regulatory Commission
{Commission) must act upon an
application for construction
authorization for that repository by
January 1, 1969, or within three years of
the application’s filing {section 114(d)(1),
(2), 42 U.S.C. 10134{d)(1). (2)). The
l;h:llgem'- mﬂepm tion must be

820 upon ent of Energy
{DOE) site characterization st a site
which must have been recommended by
Jenuary 1, 2065 (section 112{b)(1)(D), 42
U.S.C. 10133(b)(1)(D)). Site
characterization must be performed
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pursuant to & plan reviewed by the
Commission and the affected state
(section 113(b)(1). 42 US.C. 10183(b)(1))
before characterization begins. That

Blsn must include criteria to be nsed by
E to determine the “suitability of
such candidate site for the location of
repository, developed pursuant to
(section 112(s}" (section
113(b)(1)A)iv) €2 US.C.
10133(b)(1)(AXiv})). DOE's section 112(s)
guidelines, as concurred in by the
Commission on June 22, 1964 (48 FR
28130] require that evidence used 1o
apply those guldelines include “analysis
expected sitory performance to
assess the likelihood of demonstrating

compliance with 40 CFR Part 191 and 10 .

CFR Part60. .. ." Bection 121(a) of the
.h’!“\f\’PA requires Enmenm! g
tection Agency to promulgate
by rule, not later than one year after the
date of the enactment of the NWPA, or
January 7, 1984, “generally applicable
standards for protection of the general
environment offsite releases from
radioactive material in repositories.”
The EPA published a rule,
*Environmenta! g e o‘?tsﬁe
Management and Dispo pent
Nuclear Fuel, High-Level and
. Transuranic Radicactive Wastes” on
December 29, 1962 (47 FR 58196). The
proposed rule contained s section
entitled “Assurance Requirements—40
CFR 101.14." According to petitioner,
such assurance re%uimnenu are clearly
“generally applicable standards™ within
the meaning of section 121{a) of NWPA.

proposed rulemaking. EPA received
objections regarding the authority of
EPA to promulgate the proposed

_*Assurance Requirements.” These
objections were based on legal
arguments that section 121(a) of the
NWPA specifically clarifies that EPA’s
authority 1o promulgate the proposed
rule arises “under other provisions of
‘law.” Those “other provisions of law”
include the Atomic Energy Act of 1954,
as amended and the President’s -
Reorgantzation Plan No. 8 of 1970,
According to petitioner, the essence of
the objection was that Reorganization
Plan No. 8 placed within the Federal
Radietion cil, which is no r in
existence, rather than EPA, the authority
for requirements such as those
contained within proposed 40 CFR
191.34.

The statutory deadline for the
promulgation of the EPA standards bas
pessed without promulgation of the
standards. Petitioner states that the
primary reason for that fatlure is the
lurlu:gxﬂcgo;a! dhy:xht: over EPA’s
au! fssue the requirements
contained in 40 CFR 191.14. The
petitioner states that because ed
40 CFR 191.14 contains y
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applicable standards for the protection
of the general evironment for offsite
releases from radioactive materials in
repositories, the EPA should proceed to
finalize 40 CFR Part 191. It is &lso argued
that DOE could not make nomination
decisions er recommendations for
characterization until EPA standards are
Petitioner assarts that disputes as to
the question of authority preclude EPA
from f{ssuing its final standerds. The
petitioner states further that the general
authority of the Commission to protect
the bealth and safety of the public

" ageinst radiation hazards under the

* incorporated into 10 CFR Part 00 M the

Atomic Energy Act endows the
Commission with the power to enact
regulstions of the nature contained in
proposed 40 CFR 191.14 notwithstanding
the question over EPA's authority. -
Therefore, the petitioner suggests that
since no objections have been raised
regarding the substance of proposed 40
CFR 191.14. and because the proposed
rule does provide confidence that the
containment requirements of 40 CFR
101.13 would be met by a repository, the
NRC should enact under its authority

the ed regulations ly
yubﬁlhed by EPA ch Dece 29, 1982
{47 FR 58196), thereby the
jurisdictional issue as an ent to
the FPA"s promulgation of the proposed
section. According to the petition, once
this impediment is removed, the EPA
could move to final adoption of its rule.
The petition alsc recites certain
proposed Commission findings, -
including e finding that the EPA’s
standards must be fina! before
environmental assessments can be
finally published end before DOE ma
nominate & site or recommend a site
charscterization, ’

. Conclusion

The assurance ents referred
to by th:reﬂﬁoner ve been the
subject of prior consideration by the
Commission. As & result of such
consideration, the Commission on May
17, 1964, directed the staff to continue
discussions with EPA on those
essurance requirements, with the
objective of coming to e mutual
agreement on provisions that could be

NRC and EPA stafls arrive gt such
agreement. appropriate rule will
be recommended to the Commission. If
epprovel by the Commission, such
anges be published io the Foderd
Register. There would be an
for further public comment before the
fine! amendments are adopted.
As a matter of orderly administrative

*The Coumrbavien siraction & the siafl alerg
with ather eat matsrials. has huan placed o
the fiie of this proceeding.
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procedure, the Commission may elect to
continue its efforts to resolve any
outstanding differences with EPA, end
to deny the instam petition. This would
avoid duplicative, and indeed possibly
conflicting. rulemaking activities. The
fssues raised in the petition wouldnot
be disregarded, tart would, en the
contrary, be considered in the
development ef rules acceptable to EPA
which the Commission saay propose for
adoption. Commenters ere invited to
express their views s to the

_appropriateness of this course of action.

Dated at Washington, DC this 25th day of
April, 1888,

For the Noclesr Regulatory Commission. -
John C. Hoyle,
Assistént Secretary of the Commission.

‘50 FR 1701
Published 12/19/85
Commaent period expires 2/18/86.

10 CFR Part 60
(Docket No. PRM-80-2A)

States of Nevada and Minnesota; Filing
of Petition for Rulemaking

Aaency: Nuclear Regulatory
Commission.

ACTION: Notice of Receipt of Amended
Petition for Rulemaking from the States
of Nevada and Minnesota.

SUMMARY: The Nuclear Regulato!
Commission s publishing for public
comment this notice of receipt of &
petition for rulemaking that amends an
earlier petition for rulemeking (PRM-60-
2) filed with the Commission on Jenuary
21, 1985. This amended petition, filed by
the States of Nevada and Minnesota,
and dated September 30, 1085, was
docketed by the Commission on October
3. 1985, and assigned Docket No. PRM-
60-2A. The petitioner requests the -
Commission to amend its repository
licensing regulations to incorporate the
equivalent substance of the assurance
requirements as issued in the fina!
Environmental Protection Agency (EFA)
Standards.

OATE: Comment period expires February
18, 1986. Comments received after this
date will be considered if it practical to
do so, but assurance of consideration
cannot be given excep! as to comments
received on or before this date.

ADDRESSES: All persons who desire to
submit written comments concerning the
petition for rulemaking should send their
comments to the Secretary of the
Commission. U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Docketing and Service
Branch.

Single copies of the petition may be
obtained free by writing to the Division
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of Rules and Records. Office of
Administration, U.S. Nuclear Regulatory
Commission. Washington, DC 20555.

The petition, copies of comments. and
sccompanying documents to the petition
may be inspected and copies for a fee at
the NRC Public Document Room, 1717 H
Street, NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
John Philips, Chief, Rules and
Procedures Branch, Division of Rules
and Records, Office of Administration,
U.8. Nuclear Regulatory Commission.
Washington, DC 20555, Telephone: 301~
492-7086 or Toll Free: 800-368-5642.

SUPPLEMENTARY INFORMATION:

Background
1 Statement of Grounds and Interes?

The State of Nevada filed this -
amended rulemaking petition as a State
notified pursuant to the Nuclesr Waste
Policy Act [NWPA). that & potentially
acceptable site for a repository has been
identified within the state. The State of
Nevsda avers that §t may become
affected for purposes of participation in
site characterization, pursuant to § 113
of the NWPA.

The State of Minnesota joins this
amended petition as a state informed
that it is being considered for site
characterization for & second repository.
The State of Minnesota avers that it
may be directly sffected by the
substance of standards for the
development of repositories. .

The Stetes of Nevada and Minnesota
ground this petition on their respective
interest in, and the prevailing
responsibility for, the protection of the
future health and safety of their citizens.

I Issues Roised in PRM-60-2 and 60-
2A

PRM-60-2

The petitioner filed the original
petition (PRM-60-2) with the
Commission on January 21, 1985. The
petitioner requested the Commission to
adopt a regulation governing the
implementation of certain
environmental standards which hed
been proposed by the Environmental
Protection Agency. The NRC published
& notice of the petition for rulemaking in
the Federal Register on April 30, 1885 (50
FR 18267) and requested comments. The
comment period closed on July 1. 1985.
Six comments were received in response
to the notice.

FRM-80-2A

The petitioner states that this
amendment to PRM-60-2 is based on
the interve action of the
Environmental Protection Agency (EPA)
on September 10, 1985 (50 FR 38066), in
which the EPA issued final standards
for protection of the general

environment from offgite releases from
radioactive material in repositories. The
petitioner hopes to accomplish two
objectives in this amendment: (1) To
place before the Commission the
substance of the assurance
requirements, in terms of amendments
to 10 CFR Part €0, which the EPA's
recently published standards failed to
make applicable to NRC licensees, i.e.
Department of Energy (DOE) high-level
waste repositories; (2) to propose to the
Commission requirements and
considerations for the process of
adopting the DOE Environmental Impsct
Statement.

I Proposed Commission Findings
‘The petitioner states that during the

" -pendency of the EPA mlemulv.mie

significan! interaction oc?rred tween
Commission and EPA stafi regarding
which was the proper agency to adopt
rules in the nature of “assurance
requirements” that would apply to
Commission licensees, to insure against
the inherent uncertainties in selecting,
designing and licensing waste disposal
systems that must be very effective for
more than 10,000 years. The Petitioner
indicetes that the two agencies agreed
informally, and the EPA standard as
finally issued provides, that essurance
requirements are an eppropriate
mechanism 1o better guarantee that
numerica)l standards will be realized;
that the NRC was the more appropriate
agency to sdopt such stendards es they
apply to NRC licensees; and that the
NRC approach would be 10 integrate the
essence of EPA's earlier proposed rules
into the repository licensing provisions
of 10 CFR Part €0. Further, the Petitioner
states that since evidence used by DOE
to apply the siting guidelines includes
analysis of expected reposit
performance to assess the likelihood of
demonstrating compliance with the EPA
standard, the rule proposed herein must
be in place in order that DOE may

- design its site characterization planina

manner consistent with the siting
guidelines. The Petitioner proposes that
the Commission meke findings :
accordingly.

1V. The Petitioner Proposes the
Following Amendments to 30 CFR Port
60:

1. Add definitions to § 60.2:

( )*Active institutional control”
means any measure other than a passive
institutional contro! performed tc: (1)
Control access 1o a site, (2) perform
maintenance operations or remedial
actions at & site, (3} contro! or clean up
releases from a site; or (4) monitor
parameters related to geologic
repository performance and compliance

" with standards limiting releases of

radicactivity to the accessible
environment.
{ ) “Passive institutional control”

60-PRM-3

means: (1) permanent markers placed at
@ site, {2) public records and archives,
(3) government ownership and
regulations regarding land or resource
use. and (4) other methods of preserving
knowledge sbout the location, design,
and the contents of a geologic
repository.

2. Add § 60.21{c) “Content of {license)
application” and renumber remaining
sections:

(8) A general description of the

_program for post-permanent closure

monitoring of the geologic repository.

3. Add a new § 60.24(c). (d) and v
reletter the remainihg subsection as (e).

{c) The Commission shall evaluate the
environmental impact statement
required by 42 U.S.C. 10134(f) and 10
CFR 60.21(a) to determine whether its
adoption by the Commission would not
compromise the independent
responsibilities of the Commission to
protect the public health and safety
under the Atomic Energy Act of 1854 (42
U.S.C. 2011, et. s2¢.). In making such a
determination, the Commission shall
consider:

(1) Whether the Department of Energy
has complied with the procedures and
requirements of the Nuclear Waste
Policy Act (42 US.C. 10101 et. #2¢.).

(2) Whether the alternative sites
proposed in the environmental impact
statement are bona fide alternative
sites; that site characterization under 42
U.5.C. 10133 has been completed at such
sites; and that the Secretary, efter site
characterization {s complete, or
substantially complete, at such sites, has
made g preliminary determination that
such sites are suitable for development
as repositories consistent with the
guidelines promulgsted pursuant to 42
US.C. 10132

{3) Whether the consideration of the
alternative sites considered in the
environmental impact statement
included consideration of the natural
gx;operties thet are expected to provide

tter isclation of the wastes from the
accessible environment for 100.000 years
after disposal; and whether the analyses
used by the Department of Energy to
compare the capabilities of different
sites 1o isolate wastes were based upon
the following:

(i) Orly the undisturbed performance
of the disposal system has been
considered;

{ii) The performance of the waste
packages and waste forms planned for
the disposal system was assumed to be
the same from site to site and assumed
to be et least an order of magnitude less
effective than the performance required
by 10 CFR 60.118; and

{iif) No credit was taken for other
engineering controls intended to correct
preexisting natural flaws in the geologic
medie (e.g., grouting of figsures shall not
be assumed, but effective sealing of the

November 30, 1088
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shafts needed to construct the repository
shall be assuemd).

(4) Whether the disposal systems
considered. selected or designed will
keep releases to the accessible
environment as low as reasonably
achievable, taking into account
technical, social and economic
considerations.

{d) If the Commission determines that
adoption of the environmental impact
statement would compromise the
independent responsibilities of the
Commission. then the Commissicn shall
consider fully the environmental impact
of the selection of the proposed site &5
required by 42 U.S.C. 4321, et. segq.

4. Revise § 80.51(a)(1) “License
aemendment for permanent closure™ as
follows:

(1) A detailed description of the
program for posi-permanent closure
monitoring of the geologic repository in
accordance with § 60.144. As s
minimum, this description shall:

(A) Identify those parameters that will
be monitored;

(B) Indicate how each parameter will -
be used to eveluate the expected
performance of the repository;

{C) Describe those monitoring devices
which will indicate the likelihood that
standards limiting releases of
radicactivity to the accessible
environment may not be met.

(D) Discuss the length of time over
which each parameter should be
monitored to adequately confirm the
expected performance of the repository:

(E) Indicate how the results of post-
permanent closure monitoring will be
shared with afiected State. Indian tribal
and Jocal governments. "

5. Add a new subsection to § 80.52(c)
“Termination of license™ and renumber
current § 60.52(c)(3) as 60.52(c)(4).

(3) That the results available from the
posi-permanent closure monitori
program confirm the expectation that
the repository will comply with the
performance objectives set out at
Sections 60.112 and 60.113.

6. Modify § 60.113 by adding:

(8) In any evenl. however, and
notwithslanding the provisions of [b)
above, the geologic repository shall
incorporate a system of multiple
barriers. both engineered and natural,
each designed or selected so that it
complements the others and can
significantiy compensate for
uncertainhes sbout the performance of
one or more of the other barriers.
‘Barrier’ means any material or structure
that prevents or substantielly delays
movement of water or radionuclides.

7. Add & new § 60.114 “Institutional
Controls™

Neither active nor passive
institutiona! controls shall be deemed to
assure compliance with the overall

November 30, 1988

performance objective set out at § 60.112

" for more than 100 years after disposel.

However, the effects of passive .
institutional controls may be considered
in assessing the likelihood and
consequences of processes and events
nffecling the geologic setting.

8. Add a new § 60.122(c)(18) and
renumber later sections:

{18) The presence of significant
concentrations of any naturally-
occurring material that is not widely
avgilsble from other sources.

9. Add & new § 80.144 “Post-
Permenent Closure Monitoring":

A program of post-permanent closure
monitoring shell be conducted and shall
provide for monitoring of a!l reposito
chareacteristics which can reasonsbly
expected to provide substantive
confirmatory information regarding
long-term repository performance,
provided that the means for conducting
such monitoring will not degrade
repository performance. This program
shal! be continued until termination of &
license which shall not occur until the
Commission is convinced that there is
no significent concern which could be
sddressed by further monitoring.

V. Stotement in Support

The Petitioner states that the rules
proposed here are substantively
equivalent to the EPA assurance
requirements (which, by their terms, do
not apply to NRC licensees), with one
very notable exception: proposed 10
CFR 60.24(c). The Petitioner points out
that this proposed new section relstes to

NRC review and adoption of DOE's
environmental impact statement (EIS). a
document developed in DOE's selection
of a repository site. EPA's proposed 40
CFR 191.14{e) dealt with site selection,
as NRC staff recognized in comments
;:blilhed by EPA in “Background Paper:
tential Changes in 10 CFR 80 tc
Replace Assurance Requirements in 40
CFR 191, March 21, 1885". NRC staff,
however, found that DOE's site selection
guidelines, 10 CFR 960.3-1-5, adequately
address thig issue. Nevada and
Minnesota are concerned, and the
Petitioner believes that the Commission
should also be, that DOE's site selection

"process may not produce bona fide

alternatives for consideration in DOE's
EIS becsuse of DOE's current
interpretation of section 114{f). 2 US.C.
10134(f). Petitioner asserts if it does not,”
NRC's “independent responsibilities . . .
to protect the public heslth and safety-
under the Atomic Energy Act of 1954™
(section 114(f), 42 U.S.C. 10134(f)) will be
impliceted. The National Environmental
Poﬁ Act, 42U.S.C. €321, et seq.
together with the Atomic Energy Act of
1954, as amended, 42 U.S.C. 2011, ¢! seq.
require the Commission to consider
bone fide slternatives, even if section
112 of the Nuclear Waste Policy Act. 42
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U.6.C. 10132, does not require DOE to do
80, Petitioner believes the rule proposed
here would guarantee that bons fide
slternatives were evaluated by the NRC,
if not also DOE. The “low as reasonably
achievable” releases concept has also
been reintroduced in this context. The
bases for DOE's considerstion of natural
properties expected to provide better
fsolation have also been introduced.

The Petitioner states that in adopting
the language of section 114{f) of the
NWPA, Congress did not change the
requirement for consideration of bona
fide alternatives in an EIS. It merely
narrowed the universe of all alternatives
which DOE must consider in the final
EIS, from all sites reasonably available
to only those three sites which has been
characterized, and for which the
Secretary had made a preliminary
determination as to site suitability, The
Petitioner believes that a site which the
Secretary hes determined to be
unsuitable for developmentasa
repository, or, conversely, at which the
Secretary wes unable to make &
preliminary determination of suitability,
is simply not an altemative. The
Petitioner believes the Secretary's
responsibilities, under either the NWPA
or NEPA, to consider alternative sites, is
simply not met by the consideration of
three sites, one or two of which were
determined at any time to be unsuitable
for development as repositories. The
Petitioner states further that neither
would the Commission's responsibilities
be carried out in such a case. and thus
such a result would severely jeopardize
the Commission's ability, under section
114(f}, to adopt the Secretary's final EIS
in order to meet the Commission's legs!
obligations under NEPA.

VI Notice Regarding Related Actions

The Commission presently has
underwey rulemaking actions which,
when finalized, will address the
concerns expressed by the petitioner.
The Commission is now preparing to

"publish proposed amendments tc 10 CFR

Part 60 to eliminate inconsistencies
between the EPA standard and the rule
(see Unified Agenda of Federc!
Regulations, Current and Projected
Rulemaking—Elimination of
Inconsisiences between NRC
Regulsations and EPA standards—OMB
Regulstion Identifier Number 3150-
ACU03, 50 FR 44992, October 29, 1985).
‘The Commission anticipates that the
proposed rule would incorporate the
EPA “assurance requirements” in Part
60, to the extent appropriate, satisfying
that aspect of the petitioner's request.
‘The remaining aspect of the petitioner's
request, adding a provision to Part 60
relating to NRC review and adoption of
DOE's environmenta) impact statement,
falls within the scope of & separate,
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ongoing rulemaking which would amend
Part 81 to conform to provisions of the
Nuclear Waste Policy Act concerning
environmental review in HLW geologic
repository licensing procedures {see
Unified Agenda of Federal Regilations,
Current and Projected Rulemaking—Part
51 Conforming Amendments—OMB
Regulation Identifier Number 3150-
AC04, 80 FR 44932, October 29, 1685).
Accordingly, commenters are advised
that further consideration of the issues
raised by the petitioner will be deferred
. for consideration in the rulemaking
sctions referred to above. The present
schedule calls for the publication of
these two proposed rules within nine
months. Any comments received in
response to this notice would, in that
event, be incorporated in the
administrative record for those
proceedings.

Dated at Bethesda, Maryland, this 18th day
of December, 1965.

For the Nuclear Regulatory Commiasion.
Bamual ). Chilk,
Secretary of the Commission.

&> 55 FR 28771

Published 7/13/90
Comment period expires 10/11/90.

10 CFR Part 60
[Docket No. PRM-60-3]}

Department of Energy; Recelpt of
Petition for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking: Notice
of receipt.

SUMMARY: The Nuclear Regulatory
Commission (NRC} is publishing for
public comment a notice of receipt of &
petition for rulemaking which was filed
by the U.S. Department of Energy {DOE).
The petitioner requests that the NRC
amend its regulations pertaining to the
disposal of high-level radioactive wastes
in geologic repositories to include a
specific dose criterion for design basis
accidents. The petitioner believes this
would facilitate the development and
licensing of & geologic repository for
high-level radioactive waste.

DATES: Submit comments by October 11,
1990. Comments received after this date
will be considered if it is practical to do
80 but the Commission is able to ensure
consideration only for comments
received on or before this date.
ADDRESSES: Submit written comments
to the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing end Service Branch.

For a copy of the petition, write the
Regulatory Publications Branch,
Division of Freedom of Information and
Publications Services, Office of
Administretion, U.S. Nuclear Regulatary
Commission, Washington, DC 20555.

The petition and copies of comments
received may be inspected and copied
for a fee at the NRC Public Document
Room, 2120 L Street NW., (Lower Level),
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Chief, Rules Review
Section, Regulatory Publications Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: 301-492-7758 or Toll Free:
800-368-5642.
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SUPPLEMENTARY INFORMATION:
Background

On April 19. 1990, the U.S. Department
of Energy (DOE] filed a petition for
rulemaking with the Commission.
Purguant to 10 CFR 2.802, this petition
was docketed by the Commission on
April 26, 1890, end has been assigned
Docket No. PRM-60-3.

The petition pertains to the
requirements that would apply to DOE
as the licensee for a geologic repository
for high-level radioactive waste
developed pursuant to the Nuclear
Waste Policy Acl, as amended, 42 U.S.C.
10101 et seq. As & licensee, DOE would
be subject to the licensing requirements
conteined in 10 CFR part 60. In its
petition, DOE observes that
§ 60.21(c)(3)(ii) requires that the Safety
Analysis Report for a repository include
& description and analysis that
considers “the adequacy of structures,
systems, and components provided for
the prevention of accidents and
mitigation of the consequences of
accidents, including those caused by
natural phenomena,” yet part 60 does
not provide numerical dose criteria to
use in identifying the need for
engineered safety features and for
determining their adequacy. The
petitioner believes that specific accident
dose criteria are necessary to reduce the
uncertainties in the current regulation
and to provide specific guidance for the
protection of public health and safety.

The Suggested Amendments

° The petitioner requests that the NRC
amend 10 CFR part 60 to include
quantitative accident dose criteria of 5
rem effective dose equivalent, with a
limit of 50 rem on the committed dose
equivalent to any organ. To accomplish
the desired amendment, the petitioner
suggests that definitions be added for
“preclosure control area.” “committed
dose equivalent,” “committed effective
dose equivelent,” and “effective dose
equivalent.” The petitioner believes
these definitions are needed to support
the application of accident dose criteria.

The petitioner elso believes there is a
need to include a revision to the current
definition of “important to safety.” The
specific amendments suggested by the
petitioner are as follows:

1. In § 60.2, the definition of
“important to safety" is revised and
definitions of “committed dose
equivalent,” “committed effective dose
equivalent,” “effective dose equivalent,”
and “preclosure control ares” are added
to read &s follows:

Section 60.2 Definitions.

- L] * * -
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Committed dose equivalent, means
the dose equivalent to organs or tissues
of reference that will be received from
an Intake of radioactive material by an
individual during the 50-year period
following the intake.

Committed effective dose equivalent,
means the sum of the products of the
weighing factors applicable to each of
the %ody organs or tissues which are
frradiated and the committed dose
equivalent.

Effective dose equivalent, means the
sum of the products of the dose
equivalent to the organ or tissue and the
weighing factors applicable to each of
the body organs or tissues which are
irradiated.

Important to safety, with references to
structures, sysiems, and components,
means those engineered structures,
systems, and components the failure of

_ which could result in & release of

radioactive material that produces and
efiective dose equivalent of 0.5 rem or
greater to en individual located at or
beyond the nearest boundary of the
preclosure control area for en accident
that could occur at any time until the
completion of permanent closure. All
engineered safety features shall be
included within the meaning of the term
“important to safety.”

Preclosure control area, means the
erea immediately surrounding the -
repository facilities for which the
licenses exercises authority over its use
during the period up to completion of
permanent closure. This area may be
traversed by 8 highway, railroad, or
waterway, so long as appropriate and
effective arrangements are made to
control traffic and to protect public
health and safety.

L ] * L] L ] . -

2.In § 60.111, paragraph (a) is
amended by removing “at all times,”
paragraph (b) is redesignated as -
paragraph {c). end & new paragraph (b)
is added to read as follows:

Section 60.111 Performance of the
geologic repository operations area
through permanent closure.

- L ] » L .

{b) Accident analysis. The geologic
repository operations area shall be
designed such that any individual
member of the public located at or
beyond the nearest boundary of the

preclosure contro! area shall not receive

a radiation dose from direct exposure
and inhelation greater than 5 rem
effective dose equivalent or 50 rem
committed dose equivalent to any organ

July 31, 1990
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from any accidents considered in the
design of the repository that could occur
&t any time until the completion of
permanent closure.

* - - - -

Supporting Information

The purpose of this proposed
amendment is to establish quantitative
accident dose criteria and to provide
pertinent definitions to facilitate
application of these criteria.

The petitioner considers the current
rule deficient in that it does not contain
the numerical dose criteria needed to
determine design adequacy. The
petitioner believes that the absence of
quantitative accident dose criteria
creates programmatic uncertainties
associated with the design of the
geologic repository operations area and
the procurement of long lead-time items
based on that design and that
uncertainty could result in major
redirection of design efforts and
possibly affect the schedule for
development of & geologic repository.

The petitioner points out that .

-considerable knowledge and experience

in the type of handling operations that
will occur at a repository exists. In
particular, activities at a geological
repository would be similiar to activities
that occur at other nuclear facilities,
including several facilities licensed by
the NRC, and others operated by DOE.
These activities will include the receipt,
handling, transler, and storage of highly
radioactive materials, principally spent
nuclear fuel assemblies and canisters of
vitrified high-level radioactive waste.
Similar or identical operations with
highly redioactive materials are, or have
been, performed routinely at facilities
;or lln ependent storage of spent nuclear
uel.

The petitioner maintains that its
proposed repository dose criteria are
within the range of accident dose
criteria established by the NRC for
similar activities. In claims that
proposed dose criteria would be
consistent with the 5 rem criteria
established by the NRC for accidents at
facilities for independent storage of
spent nuclear fuel and high-level
radioactive waste (10 CFR part 72) and
even more conservative than the 6.25
rem criteria for nuclear power plant fuel
handling accidents, including accidents
involving drops of heavy loads on fuel
handling accidents, including accidents
involving drops of heavy loads on fuel
assemblies or safety-related systems.
components, or equipment. (For further
information, DOE refers to NUREG-
0800, Standard Review Plan, and
NUREG-0612, Control of Heavy Loads
at Nuclear Power Plants). Postulated
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accident scenarios include crane
failures and other waste handling
accidents that may result in damage to
the waste canister such that there is a
breach of confinement barrier.

The petitioner considers the 5 rem
efiective dose equivalent accident dose
criteria to be supported by accepted
radiological protection criteria. DOE
proposes that the 5 rem accident dose
criteria be expressed in the form of
effective dose equivalent, as defined by
the International Commission on
Radiological Protection (ICRP) and the
National Council on Radiation :
Protection and Measurements (NCRPM),
and be applied to the sum of the
effective dose equivalent from external
exposure and the committed effective
dose equivalent from intake of
radionucludes. To avoid nonstochastic
effects, DOE is proposing that the
accident dose criteria include a limit of
50 rem on the committed dose
equivalent to any organ. For dosimetric
purposes, DOE recommends that the
dose criteria be applied to 8 member of
the public who is generally
representative of the exposed
population (i.e., reference man). as is
done with other NRC accident criteria.
The exposure pathways to which the
&ccident dose criteria would apply
should be limited to direct irradiation
and inhalation.

In the petitioner’s view, the accident
dose criteria should be applied at the
boundary of a newly defined preclosure
control area. The restricted area defined
in 10 CFR €0.2 is used for both the area
to be controlled in case of a radiological
accident and the area controlled under
normal operations. The petitioner
believes that this area is unnecessarily
large for application of normal access
controls and radiological monitoring. To
reduce the size of this area to size that
the petitioner deems more appropriate,
it would be necessary to establish
separate boundaries for the two
controlled zones (i.e., accident and
routine access control). For a repository,
DOE proposes to define the location for -
epplication of the accident dose criteria
and the “important to safety” threshold
as the “preclosure control ares”
boundary.

The petitioner believes that
establishment of accident dose criteria
would not change the intent of the 0.5-
rem “important to safety” threshold for
classification. However, in its view, the
current definition of “important to
safety” would need to be modified to be
consistent with other changes it has
suggested. The current definition could
be interpreted to mean that an accident
resulting in a radiation dose of 0.5 rem



or greater must be mitigated: “those
engineered structures, systems, and
components essential to the prevention
or mitigation of an accident * * * " (10
CFR 60.2, emphasis added). The
threshold for determining the need for
mitigation through the use of engineered
safety features is the accident dose
criterion, not the “important to safety”
threshold. The petitioner suggests
modification of the current definition
“important to safety” to make it
consfstent with the proposed accident
dose criterion by incorporating the
effective dose equivalent concept and
the new preclosure control area
boundary.

Related NRC Regulatory Initiative

In the NRC Regulatory Agenda
(NUREG-0936. Vol. 8, No. 4, published
January 1890) and in the Unified Agenda
of Federal Regulations (55 FR 17174;
April 23, 1890), the NRC has announced
a contemplated rulemaking action that
would establish additional preclosure
regulatory requirements for high-level
waste geologic repositories (RIN 3150-
AD51). The subject matter of the DOE
petition relates closely with the actions
under consideration by the NRC as part
of this rulemeking effort.

‘The NRC approach to this related
regulatory initiative includes plans to:

" 1. Perform a functional analysis of a
geologic repository using a systematic
approach. This functional analysis
would include an evaluation of the
preclosure operations phase of a
repository.

2. Identify in thie analysis the
functions necessary to protect the health
and safety of the workers and the public
during normal conditions and abnormal
conditions (e.g. design bases accidents/
events).

3. Develop repository operational
criteria for each function necessary to
protect the health and safety of the
workers and public.

4. Compare these repository
operational criteria to the current
criteria in 10 CFR part 60 to help identify
any potential regulatory uncertainties.

5. Use the results of the functional
analysis and comparison studies as a
basis for consideration of any potential
rulemaking.

The NRC is in the process of obtaining
studies that would address potential
regulatory uncertainties in this area. The
results of these studies would be made
available as NUREG reports. These
studies would provide technical support
for any regulatory action that may be
needed. The NRC estimates that these
reports would be available efter
November 1891,

Although DOE's petition does address
areas of concern similar to those
addressed in the NRC regulatory
initiative described above, the

petitioner’s approach to establishing
design critieria for structures, systems,
and components important to safety
differs markedly from thaticontemplated
by the NRC. In applying the approach of
the petitioner, it would be possible to
have no structures, systems, and
components important to safety if the
nearest boundary of the preclosure
control area were sufficiently distant.
This could encourage extending the
boundary of the preclosure control area
in order to justify less effective safety
design and quality assurance measures
&nd result in inferior structures, systems,
and components in the geologic

. repository operations area. While this

approach might be adequate for
protection of the general public, it would
ignore the safety of the workers.

In contrast, in applying the approach
proposed by the NRC staff, the scope of,
and the design critieria for, structures,
systems, and components important to
safety would be derived from &
consideration of the functional
requirements of the repository system.
In addition, critieria for e preclosure
controlled area that takes into account ,
postulated accident conditions may
be developed as & matter apart from the
question of structures, sysiems, end
components important to sefety. The
corresponding provisions in 10 CFR Part
72 may be considered as possible
models for regulatory language in this
context.

Comments are solicited with respect
to the NRC's regulatory initiative as well
as the DOE petition.

Dated in Rockville, Maryland, this 8th day
of July, 1830.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,

Secretary of the Commission.

55 FR 32639
Published 8/10/90

10CFR Part 60
{Docket No. PRM-§0-3]

Department of Energy; Correction of
Receipt of Petition for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking: Notice
of receipt, Correction.

SUMMARY: This document corrects &
notice of receipt of petition for
rulemeking filed by the U.S. Department
of Energy which was published in the
Federal Register on July 13, 1990 (55 FR
28771). This action is necessary to
correct two typographica! errors.

FOR FURTHER INFORMATION CONTACT:
Michael T, Lesar, Chief, Rules Review
Sectlion, Regulatory Publications Branch,
Division of Freedom of Information end
Publications Services, Office of
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Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: 301-492-7758.

In the Federal Register of July 13, 1990,
in the center column of page 28773,
make the following corrections:

1. In the eighth line of the first
complete paragraph of the document
“the" should be changed to read “that.”

2. In the tenth line of the second
co,:nplete paragraph remove the word
“that.”

Dated a1 Bethesda, Maryland, this 3rd day
of August 1990,

For the Nuclear Regulstory Commission. -
David L. Meyer,

Chief. Regulatory Publications Branch,
Division of Freedom of Information and
[Publications Services, Office of
Administration,

> SSFRE1TS2

‘Published 12/17/90
Comment period expires 3/18/91

10 CFR Part €0
{Docket No. PRM-60-4]

Definition of the Term “High-Level
Radioactive Waste”

aGeNCY: Nuclear Regulatory
Commission.

SCTION: Petition for rulemaking.

SUMMARY: The States of Wasbtn'gton
and Oregon request that the
Commission revise the definition of the

" term “high-level redicactive waste" so

as to establish & procedural framework
and substantive standards by which.the
Comniission will determine whether
reprocessing waste, including in
particuler certaln waste stared at the
U.S. Department of Energy's site at
Hanford, Washington, is high-level
radioactive waste and therefore subject
to the Commission’s licensing authority.
DATES: Submit comments by March 18,
1991. Comments received after this date
wiil be considered if it is practical to do

- 80, but consideration cannot be given

except as 1o comments received on or
before this date.

ADDRESSES: Submit comments to:
Secretary, US. Nuclear Regulatory
Commission, Washington, DC 20555.
Attention: Docketing snd Service
Branch. For & copy of the petition, write:
Rules Review Section, Regulatory
Publications Branch,:Division of
Freednm of Information and
:Publications Services, Office of
Administration. U.S. Nuclear Regulatory
Commission, Washingion, DC.20555.
FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Chief, Rules Review
Section, Regulatory Publications Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: 301 492-2758 oz Toll Free:
800-368-5842.

December 31, 199¢



SUPPLEMENTARY INFORMATION.
Petitioners' Roquest

The petitioners request that the
Commission emend 10 CFR 60.2 to
clarify the delinition of “high-level
radioactive waste” {HLW) and the
definition of "HLW [acility.” The
petitioners request that the
Commission—

1. Establish a process to evaluate the:
treatment of defense reprocessing
wastes In tanks so tha! such wastes will
not be considered HLW if, prior to
disposal, each tank is treated to remove
the largest technically achievable-
amount of radioactivity: and

2. Require that the heat produced by
residual radionuclides. together with the

heat of reaction during grout processing -

{if employed as a treatment technology);
will be within limits established to- -
ensure that grout meets temperature

requirements for long-term stability for -

low-level waste forms.?

‘The petitioners seek clarification that
the disposal of wastes trested to this
standard is not disposal ina “HLW' .
facility” s presently defined in ¥3 CFR
€0.2. The petitioners state that shovld
the Commission regard 10 CFR Part 50;
Appendix F s the controlling regulation
to determine whethera waste is HLW,
that the Commission also modify that
definition as proposed in the petition..

Basis for the Pelition

‘Fhe petitioners state that this
rulemaking is based, in part, on section:
202 of the 1974 Energy Reorganization:
Act, which defines Commission:
authority over retrievable surface
storage facilities and other facilities
suthorized for the express purpose of
subsequent Jong-term storage of high-
level radioactive waste.generated by
DOE which gre not used for, orare par?
of, research and development activities.
The petitioners further state that the
Congressional definition of the term
“high-level radioactive waste” in the:

Nuclear Waste Policy Act (NWPA] 42
U.S.C. 10101 [12) gives the Commission
the authority to define whether wastes.
ol Seived Fom it meeon
*“solids derive o (liguid reproces
wastes] that eontain Buiompvoduengl:g
sufficient concentrations.” § '

According to the petitioners,
legistative bistory reveals that Congress
intended the Commission to license
defense reprocessing tank wastes at the

1 Crout is 8 fluid mixture of cementitious
materiale and liquid waste that sets xpas asolid
mass and ix used for wuste fixaticn and’
tmmobilization.

® For an analysis of this provision, see “Definition
of ‘High-Level Rudionctive- Waste™ fadvance notice
of proposed rulemaking. 52 FR 012, February 27,
1887} snd subsequent ndamaking documents:
{prapased amendments. i 30.CFR PANSLRFR
17708, Moy 18, 3888: fina! amendmeats 10.10 CFR
purt 61, 84 FR 22578 May 25, 1969}
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point of bong-term storage or disposal.
The petitiomers note that law fraction
wastes resulting from pretreatment of
tank waster are scheduled to be grouted
and digposed of in land-based grout
vaults on the Hanford site in accordance
with regulations developed under the
Resource Conservation and Recovery.
Act (RCRA). The petitioners believe that
if such wastes are HLW, they clearly fall
under the Comm(ssion's licensing
furisdiction.under section 202 (4).of the
Energy Reorganfzation Act of 1974 8

Ressony for Petfition

The petitioners point out that the:
present definition of HLW in the
Commission’s regulations {s based upon

the source of the waste. According to
petitioners, while HLW may be:

- differentiates fromr “incidental
waste.” the legal basis for doing so must -

derfve from NWPA. specifically 42
U.S.C. 10102 (12) (A), which refers to a
“sufficient concentrations™ criterion for
classification.® The petitioners:claim
that incidental waste source is.
impossible to ascertain due to. mixing in
defense tanks and the unavailability. of
accurate records. They point out. tn
particular, that over the last 45 years,

. mixing of wastes from different sources

has complicated the classification of
Hanford tank wastes, including double-
shell tank wastes. Moreover, the:
petitioners state that radionuclide
inventories are estimates and subject tor
substantial uncertainty. Vartables
contributing to the uncertainty fnclude
incomplete andiineccurate records, the-
Jack of actual fuel and/or waste
analyses, and &n incomplete
understanding of the chemistry and
pathways in reprocessing and wasle
treaiment processes. The pelitioners
assert thet neither DOE, the
Commission, nor the petitioners have
adequate information regarding the
radioactive porlion of the double-shell
tank waste. The petitioners believe that
the Commission needs to establish both
a procedure and a standard for making
an evalustion as to whether waste are
HLW on a tank-by-tank basis.

The petitioncrs assert that the
proposed emendment is essential to
provide protection of the future health
end salety of the citizens of the Paclfic
Northwest.

Petitioners’ Proposal

The petitioners suggest that the
definitions of “High-Level Radioactive
Waste” and “HLW Facility” in 10 CFR

3 4t should be noted. howsver: that the
Commission has jurisdiction only Il the fucilities ure
of the types described in section 202{4¢).

¢ Note. however. the Commission's statement. 8%
82 FR 8995, February 27, 1827, that classification,
under the cited provision “wosld be irrelevant In

detesmibing whether such westes must Be disposed'-

of in licensed dispesal leciities™

60-PRM-8
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60.2 be revised end a new eppendix A
be added to 10 CFR part 60. The specific
language suggested by the petitioners
reads as follows:

1. In § 60.2. the definitions of “High-
Level Radioactive Waste" and “HLW
Facility” ere revised 1o read as follows:

§60.2 Definitions.

* - L] - -

High-level radioactive waste or HLW
means: (1) Irradiated reactor fuel, (2)
Liquid wastes resulting from the
operation of the first cycle solvent
extraction system, or equivalent, and the
concentrated wastes from subsequent
extraction cycles, or equivalent, ine
facility for reprocessing irradiated

~ Teactor fuel, and {3) Solids inlo which

such liquid wastes have been converted;

" provided that if, prior to disposal,

defense reprocessing tank westes are
treated to remove the largest technically
echievable amount of radioactivity on a
tank-by-tank basis (es provided in
appendix A ), the treated residual
fraction shall be considered an
incidental wasie and therefore not
HLwW.

HLW facility means a facility subject
to the licensing and related regulatory
authority of the Commission pursuant tc
secilions 202(3) and 202{4) of the Energy
Reorganization Act of 1874 (88 Stat
1244).2

2. A new Appendix—A is added (o
part 60 to read as follows:

Appendix A—Procedures For Determining
Largest Technicolly Achievable Trealment

Al least one year before a tank of defense
reprocessing wastes conteining high-level
waste components {s treated, pretreated or
blended prior to permanent disposzal. DOE
shall submit the following to the Commission
and the affected state and publish in the
Federa! Register:

1. Data on physicel characteristics of the
waste, including density and percent solids,
inorganic and organic constituents, and
radiochemistry (e.g.. gamma energy analysis.
total alpha. total beta):

2. Volumetric data on untreated waste, on
volume changes expected as a result of
trealment, pretreatment or blending activities
und the expected volume of the final waste
form (grout, salicrete or vitrified waste):

3. A description of the treatment processes,
including en estimated mass balance for each

" process., and estimated percent recovery for

each separstion. and concentrations of major
wasle components before and after
treatment;

# These are DOE “facilities used primesrily for the
receipt and storage of high-leve! radioactive wastes
resulting from activities licensed under such Act
(the Atomic Energy Act) ™ and “Retricvable Surfuce
Storage Facilities and other facilities authorized for
the express purpose of subseguent long-term
sioruge of high-level radiosctive wastes generuted
by (UOE). which are not used for, o1 are part of,
research and development activities™. Fucililies for
the long-term siorage or disposa) of incidental
wasles resulting from treatment of defense
reprocessing wastes are not HLW [gcilities.



4. The proposed grout or salicrete
formulation, together with heat transfer
calculations for the weste form; and

5. To the degree possible, treatment system
models similar to the attached grout system
mode! should be used to present dala and
describe processes.

At Jeast six months before & tank of
defense reprocessing tank wastes containing
high-leve! waste components is pretreated,
trealed or blended prior to permanent
disposal in neur-surface or deep geologic
facilities. the Commission shall require 2
license ynder section 202(4) of the Energy
Reorginization Act, 42 U.5.C. 5842 (4) unless
the Commission, on a tank-by-tank basis
determines the following:

1. The DOE has demonstrated that the
largest technically echievable amount of
activity from the 1ank will be isolated for
vitrification prior to permanent disposal: and

2. That use of permanent shallow land
disposal for the tank waste wil! be limited to
the incidenta! waste portion. whick is the
activity remaining after the largest
technically achievable amount of aclivity has
been removed.; end

3. That the treatment, pretreatment and
blending processes described in the DOE
submiltal will achieve the stated separation
and/or recovery efficiencies; and

4. That the treatment, pretreatment and
blending processes described in the DOE
submiltal are proven, cost effective, state-of-
the art processes, which are capable of
removing the largest technically achievable
emount of ectivity.

Petitioners’ Conclusions

The petitioners state that rulemaking
procedures are necessary to determine
the nature of the incidental, lesser
radioactive fraction of wastes and that
rulemaking is appropriate to establish a
procedural framework and substantive
standards by which particular wastes *
will be assessed. The petitioners
contemplate that particular
determinations of how specific wastes
will be characterized under these
general standards can be left to
individua! adjudicative proceedings.

The petitioners believe that the
emendments suggested by their petition
would protect human health and the
environment, would facilitate
meaningful Commission involvement in
the ultimate disposal and/or long-term
storage of Hanford double-shell tank
waste, and would support
implementation of the Hanford Federal
Facility Agreement and Consent Order.

Reques! for Comments

Commenters are invited to address,
among other things, the desirability and
appropriateness of (1) The proposed
substantive standard (“remove the

Ia?est technically achieveble amount of
ra

ioactivity on a tank-by-tank basis"”),
(2) the proposed procedure for epplying
that standard, and (3) an amendment to
10 CFR part 60 (in view of the scope
defined in 10 CFR 60.1) vis-a-vis the
edoption of a new Part or amendment to

“ART 60 PETITION FOR RULE M=KING

some other existing Part of NRC
regulations.

Dated &t Rockville, Maryland. this 12th day
of December 1890.

For the Nuclaar Regulatory Commission.
Samuel J. Chilk,
Secretory of the Commission.
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10 CFR Parts 2, 61,and 60
RIN 3150~-AC04

NEPA Review Procedures for Geologic
fAepositories for High-Leve! Waste

AGENCY: Nuclear Regulatory
Commission.

AcTiON: Final rule,

SUMMARY: The Nuclear Regulatory
Commission is adopting procedures for
tmplementation of the Nationa!
Environmental Policy Act with respect
to geologic repositories for high-level
radioactive waste. In accordance with
the Nuclear Waste Policy Act of 1982, as

LICENSING PROCEDURES

amended, the Commission will adopt, to
the extent practicable, the final
senvironmental impact statement
prepared by the Department of Energy

" that accompanies a recommendation to

the President for repository .
development. The rule recognizes that
the primary responsibility for evaluating
" environmental impacts lies with the
Department of Energy; and, consistent
“with this view, it sets out the standards
and procedures that would be used in
determining whether adoption of the
Department's final environmental
impact statement is practicable.
EFFECTIVE DATE: August 2, 1888,
FOR FURTHER INFORMATION CONTACT:
James R. Wolf, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephore (301) 492-1641.

SUPPLEMENTARY INFORMATION: Under
applicable law, the Nuclear Regulatory
Commission exercises regulatory
suthority with respect to the
development, operation, and permanent
closure of one or more geologic
repositories for high-level radtoactive
waste and spent nuclear fuel. In
connection with the exercise of this
authority, the Commission is required by
the Nationa! Environmental Policy Act
of 1969 (NEPA), to give appropriate
consideration to the environmenta!l
impacts of its actions. The scope of such
consideration and the procedure to be
followed by the Commission in fulfilli
its NEPA responsibilities are addresse
by the Nuclear Waste Policy Act of 1882,
as amended (NWPA). This statute
directs the Commission to adopt the
environmental impact statement (EIS)
prepared by the Department of Energy
(the applicant for the NRC license with
respect to the repository) “to the extent
practicable,” with the further proviso
that adoption of DOE's EIS shall be
deemed to satisfy the Commission's
NEPA responsibilities “and no further
consideration shall be required.” The
Commission has been engaged in

rulemaking to implement this statutory

framework.

The Commission accordingly
undertock & careful review of the text
and statutory history of the pertinent
provisions of the Nuclear Waste Policy
Act. The results of this review were
presented in the notice of proposed
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DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES
IN GEOLOGIC REPOSITORIES;

STATEMENTS OF CONSIDERATION

rulemaking published in the Federal
Register on May 8, 1988, §3 FR 16131. As
summarized therein:

(1) The Commission will conduct a
thorough review of DOE’s draft EIS and
will provide comments to DOE regarding
the adequacy of the statement.

{2) if requested by Congress pursuant
to the NWPA, the Commission will
provide comments on DOE's EIS to the
Congress with respect to a State or
Tribal notice of disapproval of a
designated site.

(8) The NRC will find jt practicable to
adopt DOE's EIS (or any DOE
supplemental EIS) unless:

(a) The action proposed to be taken
by the NRC differs in an
environmentally significant way from
the action described in DOE's license
application, or

(b) Significant and substantial new
information or new considerations
render the DOE EIS inadequate.

(4) The DOE EIS will accompany the
application through the Commission’s
review process, but will be subject to
E:igaﬁon in NRC's licensing proceeding -

y where factors 8(2) or 3(b) are
present.

In accordance with NWPA, the
primary responsibility for evaluating
environmental impacts lies with DOE,
and DOE would therefore be required to
supplement the EIS, whenever
necessary, to consider changes in its
proposed ectivities or any significant
new information.

The Commission received nine letters
of comment in response to its notice of

. proposed rulemeking. The commenters

were the State of Nevada (Nuclear
Waste Project Office), the U.S.
Department of Energy, the Council on
Environmental ty, the U.S.

- Environmental Protection Agency, and

several private organizations (the
Nevada Nuclear Waste Task Force, the
Environmental! Defense Fund, the
Southwest Research and Information
Center, the Sierra Club, and the Edison
Electric Institute).

After reviewing and giving careful
consideration to all the comments
received, the Commission now adopts,
in substantia! part, the position set forth
in its earlier notice. In particular, the
Commission continues to emphasize its
view that its role under NWPA is

July 31, 1889
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oriented toward health and safety issues
and that, in general, nonradiological -

. environmental {ssues are intended to be
resclved in advance of NRC licensing
decisions through the actions of the
Department of Energy, subject to
Congressions! and judiciel review in
accordance with NWPA and other
epplicable law, The Commission
enticipates that many environmental
questions would have been, or at least
could have been, adjudicated in
connection with an environmental
impact statement prepared by DOE, and
such questions should not be reopened
in proceedings before NRC.

State of Nevada Comments

We begin with the comments
p;]esineted by t&e State of Nevada noitgn
only because of its impartant sovere
interests, but because of the
fundamental nature of the issues that
are raised. In Nevada’s view, NRC
“poses, analyzes and answers the wrong
question.” According to Nevada, the

uestion is how NRC should perform its
independent, NEPA
responsibilities and not how NRC
should review and approve the -
adequacy of DOE's EIS.

Having posed the question in terms of
responsibilities under NEPA, Nevada
reviews the many cases that bold that
where & major federal action involves
two or more federa! agencies, each
agency must evaluale the environmental
consequences of the entire f.m:f“ and
determine independently whether the
statutory requirements have been
satisfied. NRC is not relieved from the
responsibility of making such an
independent determination, according to
the State, because it would still be able
to carry out its licensing responsibilities
in & manner consistent with law. NRC,
which ig directed 137 NWPA to adopt the
DOE environmental impact statement
“to the extént practicable,” need only do
80 to the extent that it is otherwise
within the customary practice of the

agency. :
The views of the State bring the

question into sharp focus. If the fssue
were properly to be posed as Nevada
urges—Ii.e., with an essumption that the
Commission's NEPA responsibilities are
not modified by NWPA-—then the
regulatory language suggested in its
comment letter would have merit. But
the Commission firmly believes that the
law was intended to have all matters
associated with the environmental
impacts of repository development
considered and decided, to the fullest
extent practicable, apart from NRC
licensing proceedings. As explained

. when the proposed rule was published,
this lntecxl-gretaﬂon is supported both by
the specific legislative and judicial
review procedures buflt into the -
statutory 'ﬁungmfeugh .lng by h'ih;e The :
accompan ative history.
Commission believes that the result is

July 31, 1989
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sensible. Concerns arising under
NEPA~—If not resolved through the
pegotiation procedures established by
NWPA—would be adjudicated early,
with finality, and with evergerealonable .
argument being capable of being
advanced to the oversight of Congress
and the courts. From that point on, in the
absence of substantial new information
or other new considerations, it would be
proper to inquire only whether the
specific detailed proposal of the
Department of Energy could be
implemented in a manner consistent

with the health and safety of the public.

The resolution of issues in this manner
for ses of NEPA would in no event
affect the framing or decision of health
and safety Issues, under the Atomic
Energy Act, in NRC licensing

dings.!

Although quite different statutory
schemes are involved, we perceive a
parallel with issues raised in Quivira
Mining Company v. NRC, 866 F.2d'1246
(10th Cir. 1989). That case concerned
regulations adopted by NRC pursuant to
the Uranium Mill Tailings Radiation
Control Act of 1978. It considered,
among other things, the extent to which
NRC, in giving the “due consideration to
economic costs” required by the statute,
could rely upon a cost-benefit study
previously carried out by the
Environmental Protection Agency to
support EPA’s rulemaking ;
responsibilities. The Commission
concluded that since the agencies’
actions coincided in material respects,
all statutory language would retain
significant force and effect, and the time
period allowed for the issuance of its
regulations was inadequate for an
independent study, Congress did not
wish to require the NRC to perform a
second cost-benefit analysis. The Court
found the legislative history, as well as
the statutory lenguage, to be ambiguous
on the question; as such, it upheld the
NRC construction, Here, given the
identity of the actions being considered
by the two egencles (DOE and NRC), we
believe it to be a fair reading of

" Congressional intent that NRC can

adequately exercise its NEPA
decisionmaking responsibility with
respect to a repository by relying upon
DOE's environmenta! impact statement.
As in Quivira Mining, the
requirement—under NWPA, & e-
year licensing process for e unique
facility, involving standards of

' The State took exception to the standard for
completeness of information in & license
spplicstion—viz. the “reasonably gvatlable”
standard of 10 CFR 80.2¢. Although the matter Is not
strictly at issue in this rulemaking, the Commission
regards the State’s concern in this regerd to be
overdrawn. While information may be sufficient to
meet the requirements of § 8024, this in no way

implies that such information will prove to be
sufficient to meet the spplicant's burden of
persuasion under § 80.31.
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exceptional complexity, requiring
disputatious predictions of future human
activity and natural processes for
thousands of years—supplies practical
support for our interpretation. Congress
did not speak to the precise question of
the stan to be used in deciding
whether adoption of DOE's
environmental impact statement is
practicable; and if our construction is
not the only one that might be proposed,
it seems to us to be, &t a minimum,
“permissible.”

Once DOE's EIS has been adopted,
the statute expressly relieves the
Commission from further consideration
of the environmental concerns
addressed in the statement.
Congressional review of a State's
resolution of disapproval—ehould such
& resolution be passed—would permit
(and, most likely, virtually ensure) that
issues other than those to be
adjudicated under the Atomic Energy
Act would have been considered and
weighed. Under these circumstances, it
would do no violence to nationsl
environmental policy to proscribe
further examination in edministrative
proceedings.

Coundl! on Environmental Quality
Comments

The Commission invited the Council
on Environmental Quality to comment
on the proposed rule. The conclusfon of
CEQ was similar to that of the State of
Nevada. In particular, CEQ read the
phrase “to the extent practicable” to
mean that NRC should make an
independent evaluation of the DOE
environmental impact statement,
adopting some or &ll of it as appropriate
8o as to avoid unnecessary duplication.
From the Commission's perspective,
though, the position does not fully take
into account the detafled scheme for
environmental review established by
NWPA. Neither the related provisions of
the statute (including, for example, those
dealing with legislative and judicial
review and establishing time frames for
Commisston decisionmaking) are

- analyzed, nor is there any examination

of the legislative history which, as
described in the preamble to the
proposed rule, supports our point of
view, We continue to believe that it is
clear—at least In the debates of the
House of Representatives with respect
to the bill which, with amendments, was

"enacted into law—that the Commission
" role was intentionally to be directed to

health and safety issues to the
exclusion, ebsent new information or
new considerations, of issues arising
under NEPA.

It is worth noting, though, that CEQ
recognizes that the Commission might

- “defer” to a court finding that the DOE

environmental impact statement is
adequate. This is certainly close, if not
identical to, the Commission's position
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that & judicial finding of adequacy
would preclude further litigation of the
matter in NRC licensing proceedings.

Comments of Environmental
Organizations

The environmental organizations®

comments included a number of

ents similer to those of the State
of Nevada with respect to the :
Commission's customary NEPA
responsibilities. As already indicated, it
is our view that Congress intended,
under NWPA, for NRC to accept the
DOE EIS in the absence of substantial
new considerations or new information.
We reject the suggestion made by the
Sierra Club that the approach we have
outlined amounts to an ebdication of
any Commission responsibility.

In addition, however, & numberof ’
comments of somewhat narrower scope
were submitted by environmental
organizations (as well as by the State of
Nevada) and are addressed here. - :

One matter that particularly
concerned the private Nevada Nuclear
Waste Task Force involved the |
relationship between the judicial
process and the Commission’s
administrative proceas. The Task Force
cautioned that NRC should not rely on

_there having been a court ruling with '

regard to the adequacy of DOE's
environmental impact statementin -
advance of the Commission's licensing
decision (when & judicial finding of
inadequacy, affecting much or little of
the EIS, could be treated as & new
consideration). In fact, such reliance is
not essential. It is our expectation that,
under NWPA, a petition for review of
the EIS would need to have been filed
roughly contemporaneously with DOE's
;‘ul?giuigx:h ofa lg:ge.?ae Ag;ihcalt‘ion to
and that judgment t have
been entered within the three years
envisaged for Commission licensing.
Whether or not this proves to be the
case is not controlling, for the standard
for adoption does not rest upon
collateral estoppel principles. Similarly,
we find it beside the point to speculate
regarding the possibility that a
reviewing court might delay its decision
on the adequacy until it sees the NRC
conclusions in the licensing proceeding.
Such delay would not stand in the way
of the Commission’s taking fina! action.
Although we thus do not rest our .
position upon the availability of & prior
judgment of a court, we reiterate our
view, as described in the preamble to
the proposed rule, that such & judgment,

.#f entered, would be controlling on the

estion of the adequacy of the EIS; and

the EIS were found to be adequate, it
would be practicable for the
Commission to adopt it.

We were criticized for suggesting that
members of the public might be
precluded from raising issues anew on
the grounds that they had been

N
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represented by State officials in prior
judicial proceedings. This position was
claimed to be inconsistent with NRC
intervention rules which, it is correctly
argued, traditionally consider the:
interests of the state in which a facility
is located as being distinguishable from
the interests of particular members of
the public who may be affected by the
issuance of a license. Our first response
is that our case law with respect to
standing for purposes of intervention
does not necessarily spply in the
context of collateral estogpel or issue
preclusion, where the policies of repose
come into play. But, in addition, we
‘would reach the same result even if

“informed members of the public were

pot constrained by the putative prior
fudgment agains? the state; for in that
event their failure to pursue their claims
within the 180 days specified by section -
118 of NWPA would operate as a bar.

- The Commission's position that failure
to challenge DOE's environmental °
impact statement promptly in the courts
bars subsequent challenge o that EIS in
NRC proceedings was also criticized.
Commenters suggested, instead, that
affected parties may decide for reasons
of litigative strategy or otherwise to
contest questions regarding the
repository in NRC licensing proceedings
rather than by going to court about the
DOE environmental impact statement.
But such & unilateral decision on their
part cannot operate as a8 means to
circumvent the clear policy of the
NWPA requiring prompt adjudication of
the issues raised by the EIS. When there
bas been a full and fair opportunity to
raise the challenge, a party's failure to
avail itself should in our viewbe -
regarded &s an abandonment of its right
to do so many years later. See Oregon

. Natural Resources Council v. U.S.

Forest Service, 834 F.2d 842, 847 (9th Cir.
1987).

There Is force to & commenter's
suggestion that our proposed rules failed
to take account of an EIS having been
prepared in connection with a
Negotiator-selected site, in which case
the Commission review would be
governed by section 407 of NWPA, as’
amended, 42 U.8.C. 10247, instead of
section 114, 42 U.S.C. 10134. One
difference, as pointed out by the
comment, is that for a Negotiator-
selected eite DOE makes po formal
recommendation to the President and
the President makes no decision with
respect to approval of the site. This
difference alone would not affect the
approach we take to discharging our
NEPA responsibilities, in part because
we would expect early judicial review to
be avallable even in the ebsence of &
Presidential decision. In this regard,
NWPA authorizes & civil action to
review any EIS prepared with respect to

" *“any ection”™ under the applicable

subpart and, given our perspective on

60-SC-3

the intended allocation of functions
between DOE and NRC, “any action"
could include the Secretary of Energy's
submission of an application to the
Commission. We think the intent of
Congress, as evidenced by the
considerable parallelism of the language
employed, was generally to establish the
same sort of role for the Commission
with respect to any site—whether at
Yucca Mountain or at a Negotiator-
selected location. We recognize that it is
our obligation “to consider the Yucca

_ Mountain site as an alternate to (the

Negotiator-selected site) in the
mmﬁon of” an EIS. This obligation

] be discharged, though, to the extent
of our adoption of the DOE
environmental impact statement,
provided that the alternative sites were
addressed therein.

One aspect of the Negotiator-selected
site provisions does have to be taken
into account, however. For a Negotiator-
selected site, 8 Commission decision to
adopt the environmental impact
statement must be made “in accordance
with § 1506.3 of Title 40, Code of Federal
Regulations,"—a limitation that we
found not to apply to the EIS submitted
under section 114 of NWPA. Under the
cited section of the CEQ regulations, the
Commission may only adopt the DOE

" statement if it is “adequate.” While a

judicial decision on the point would be
controlling, we would otherwise need to
make an independent judgment in
accordance with established practice.
The final regulations reflect this
possibility. In passing, though, we
observe that we find nothing anomalous
in having this responsibility in the case
of a Negotiator-selected site but not in
the case of the Congressionally-
designated site at Yucca Mountain, for
in the Jatter case there are opportunities
for State disepproval and Congressional
consideration that serve to provide a
forum outside the Department for the
evaluation of environmental concerns.
We are not persuaded by the |
comment that took exception to our
requirement that needed supplements to

. the EIS would, as a general rule, have to

be prepared by DOE—and that DOE's
failure to comply with this requirement
might be grounds for denial of &
construction authorization. It seems to

- us that such supplementation by DOE

would ordinarily be appropriate
whenever, in the light of new
information or new considerations, its
proposed action may give rise to
significant environmental impacts that
were not addressed in its original EIS.
We were urged to reconsider our
position with respect to the imposition
of license conditions directed at
mitigation of adverse environmental
impacts. We had suggested that DOE
could itself be held accountable for
compliance with the mitigation
measures described in its EIS, so that

July 31, 1989
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there was no need for them to be subject
to litigation in NRC proceedings. The
basis for our position is that the
deperture from planned mitigation
measures may well be & major Federal
action having cant environmental
tmpacts, which would necessitate the
preparation of an environmental impact
statement for a project that was
otherwise determined to be without
significant ct. But, in any event, we
see no basis for employing our
tory euthority in this instance to
DOE's compliance with its
mitigation plans; it will be subject to no
more and no leas oversight from
interested persons than would be the
case for many other developmental
projects carried out, dtetr‘fnpmtion of
appropriate environmen' '
documentation, by Federa! departments
and agencies. To permit the mitigation
measures to be litigated in NRC .
administrative proceedings~legitimate
a3 this may be in other contexts—would
run counter to the direction of the
NWPA. It would bring in through the
back door at least some of the
contentions which, in our view, were to
be settled in other forums.
An grgument was made that amended
_section 114(f)(6)—which provides that
“the Commission” need not consider
enumerated factors in any EIS prepared
with respect to & repository—indicates
that Congress intended for NRC to §ssue
its own EIS. The language in question
appears to have beel designed as an
editorial measure, lacking substantive
effect. The legislative history, cited with
the proposed rule, demonstrates that no
fmportant change was being made in
NRC's NEPA responsibilities, which
- under the 1682 statute were limited in
the manner we have described. The
statufory lenguage is not surplusage, for
NRC may have an obligation to prepare
a supplemental EIS where there are new
considerations or new information.

Department of Energy Comments

The Department of Energy, which is
the prospective applicant affected by the
proposed rules, agreed that NWFPA
counsels against wide-
fndependent examination by NRC of
environmental concerns d the
course of the licensing proceedings.
DOE also concurred with NRC's view
that & judicial determination of
adequacy of an EIS precludes further
litigation of that issue and that failure to

“paise an issue within the time get out in
NWPA bars later challenge. The other
DOE comments call for some :
clarification of the Commission's
intentions, but do not prompt any )
fundamental change of the position that
had previously been outlined. )

For example, we can put to rest DOE's
concern that NRC might defer its
acceptance review of the license
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application unti] the entire judicial
review process on the EIS had run its
course. Under the amendments, both as
proposed and as adopled, the
acceptance review applies only to the
completeness of “the application,” not
“the application or environmental
report” as under existing 10 CFR
2.101(f)(2). .

We believe we can also satisfy DOE"
concern with respect to our mention, at
53 FR 18132, that there may be a need
for “multiple EIS's.” The point being
made was not that NRC might need to
prepare its own EIS when DOE had
already done 80, but that the licensing
process may involve more than one
major federal action (for example, the
construction of the repository on the one
hand and the emplacement of waste on
the other) that could necessitate the
preparation of a supplemental EIS if not
an entirely new one, if the impacts of
such actions are not evaluated or
properly encompassed in the initial EIS.

The responsibility for :
supplementation was another point of
contention. DOE—along with some of
the other commenters—argued that it
would be inappropriate for it to be
obliged to supplement its completed EIS
in order o satisfy any independent
NEPA responsibilities of the
Commission. We agree with this
statement. But, as DOE itself
acknowledges, it might need to
lugplement the EIS if it were to make a
substantia) change in the proposed
action or if significent new
circumstances or information were to
become available. That is all that is
required by the regulatory language (10
CFR 60.24(c)).

However, in support of its position,
DOE suggested that NRC adoption -
under the NWPA provisfons was related
specifically to the EIS “submitted as
part of the Department's
recommendation to the President.” But
the language of Section 114(f) quite
clearly applies to “any environmental
impact statement prepared in
connection with a repository proposed
to be constructed” by DOE under
NWPA. :

DOE is correct in pointing out thata
supplementa! EIS would not necessarily
be required in the event of & substantial
change in the proposed action, where
the change and the impacts thereof had
previously been considered in the
original statement.

The principal remaining issue raised
by DOE's comments concerns the
appropriate role of NRC in DOE's NEPA
l!:‘:ﬁ:ll&i%s. DOE suggests that NRC
sho e & “cooperating agency,” a role
that the Counci! on Environmental
Quality bas recognized as being
appropriate in the licensor-licensee
context. We are not persuaded. The
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present situation is unique because—
unlike the customary licensor-licensee
situation—the particular statute guiding
our approach (L.e., NWPA) removes the
balancing of environmental
considerations from our independent
fu nt. Under these circumstances, it
strikes us as particularly out of place for
NRC to undertake the kind of critical
evealuation that a “cooperating agency"
should perform in the preparation of an
EIS. The Commission, nevertheless, has
jurisdiction and expertise that it can,
and will, bring to DOE’s attention as a
commenting egency through the entire
DOE NEPA process. We shall not
hesitate, in particular, to raise concerns
that might subsegquently also :gire
adjudication, under the stand of the
Atomic Energy Act, in our licensing
groceedings. Other issues, of course, can
e {dentified in our comments as well. In
other words, NRC as a commenting
egency can and will play an important
constructive role all the while from the
scoping stage through preparation of the
environmental impact statement; but as
the sole responsibility for weighing the
environmental impacts in support of a
recommendation to the President is
vested in DOE, DOE properly should be
the agency with forma! sponsorship of
the EIS as well.

We respond, finally, to DOE's claim
that the requirement for DOE to inform
the Commission of the status of legal
action on the repository is unnecessary,
since this information is & matter of
public recard. As a general rule, the
applicant has the burden of placing on
the record those factual matters upon
which NRC decisions may be
predicated. Although we have not
placed sole reliance upon principles of
issue preclusion (collate est:lppel). it
remains our position that a fin
judgment of & reviewing court with
respect to the adequacy of the DOE final
environmental impact statement would
be controlling and would support our
adoption of such FEIS. Accordingly, it is
appropriate for DOE to report on the
status thereof. :

Industry Comments

Comments received from Edison
Electric Institute generally supported the
Commission's view that its easential
resgnonslbmty under NWPA is to
addreas radiological safety issues under
the Atomic Energy Act, and that the
requirements of NEPA were
substantively modified as they apply to
the high-level nuclear waste program.

We decline to follow EEI's suggestion
that issues related to adoption of DOE's
environmental impact statement be
made prior to the hearing process end
outside the adjudicatory arena. As we
have noted before, the impact statement
does not simply “accompany” an agency
recommendation for action in the sense



of having some independent significance
tn isolstion from the deliberative -
process. Rather the impact statement is
an integral part of the Commission’s
decision. It forms as much & vital part of
the NRC's decisional record as anything
else. Public Service Company of
Oklakoma (Black Fox Station, Units 1
and 2), CLI-80-81, 12 NRC 264, 275 .
{2580). Even though the range of issues
to be considered in the hearing may be
kimited, the formal function of the
environmental impact statement as an

_element of the licensing decision
remains

However, we find merit in EEI's
propossl to fix an early schedule for the
NRC staff to present its position on the
practicability of edoption and for other
parties to file contentions with respect
to the practicability of adoption.
Mcor:&?ly. the final rule requires the
NRC staff to present its positionon .
adoption at the time that the notice of
hearing is published in the Federal
Reglster. Any contentions filed by any
other party to the proceeding must be
filed within thirty days after the notice
of hearing is published. In the event that
“gubstantia! new considerations or new
information” subsequently arises,
contentions conceming the
practicability of adopting DOE’s EIS that
are filed after the 30-day deadline
established in the rule must be
accompanied by & demonstration of
compliance with the late filing criteria in
10 CFR 2.1014.

Changes from the Proposed Rule
Section 51.67 Environmental
Information Concerning Geologic
Repositories

This section is revised to provide for
the submission of environmental impact
statements, pursuant to Title IV of
NWPA, as amended. with respectto a
Negotiator-selected site. A further -
change reflects DOE's comment that
supplement would not be required
where a modification to its plans had
been previously addressed by its EIS.

Section 51.109 Public Hearings in
Proceedings for Issuance of Materials
License with Respect to a Geclogic
Repository :

In the final rule, paragraph (a)
ncorporates a schedule for the staff to
present jts position on the practicability
of adoption of the DOE environmental
impact statement, and for the filing of
contentlons with respect thereto,
Consistent with the recently-completed
LSS (Licensing Support System)
rulemaking, & period of Mr? deays after
notice of hearing is provided for the
submission of contentions.

Paragraph (c) is revised so that the
speciel criterion for adoption, as
discussed berein, will apply only with
respect to the geologic repository at the
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Yucca Mountain site. Any EIS for a
Negotiator-selected site would be
excluded from the application of this
paragraph. A conforming change
appears in paragraph (d}. ;
Paragraph (e) is modified to
emphasize that the Commission's
customary policies will be observed
except for adoption of an EIS prepared

- under Section 114. This is echieved by

the In;l:;uon :ifth the crou-rgf?rence (&in
€cCco ce paragraph (c)”} in the
introductory clause. As tﬁe age has
been modified, it permits the adoption of
other DOE environmental impact
statements with respect to & Negotiator-
selected site in accordance with
generally applicable law, This includes
observance of the procedures outlined in
40 CFR 1506.3. This is addressed -
adequately in Appendix A to 10 CFR
Part 81, Subpart A, and requires no
nﬂﬁmher elaboration in the text of the

e.

Petition for Rulemaldng.v ,

The Commission's earlier notice
invited comments upon the related
portions of & petition for rulemaking
submitted by the States of Nevada and
Minnesota, PRM-60-2A, 80 FR 51701,
December 18, 1985. With the exception
of the State of Nevada, none of the
comments received by the Commission
in response to the notice addressed the
petition as such. The State of Nevada
referred to the petition, re ed that
some of the considerations therein have
been mooted, and urged that alternative
langunage be considered in the proposed
rule, in place of that which they had
recommended in the petition.

The section of the petition which
provides language pertaining to the
adoption of DOE’s EIS (i.e., Section IV.8)
is denied. However, the fssues identified
by the petition regarding the criteria and
Erooedures for adoption of DOE's EIS

ave been considered in this proceeding.
Although the language being
cromulgated differs from that proposed

y the petitioners, the Commission is in
full agreement with the petitioners®
argument that adoption of DOE's EIS
must not compromise the independent
responsibilities of NRC to protect the
public health and safety under the
gltjomlc Energy Act g%cu. Our .

emaking approach is in fact designed

to enhance our ability to address these
health and safety issues as effectively
and objectively as possible.

Eavironmental Impact: Categorical
Exclusion

The NRC has determined that this
regulation is the type of action described

. in categorical exclusions 10 CFR

51.22(c)(1) end (8). Therefore, neither an
environmenta)l impact statement nor an
environmental assessment has been
prepared for this regulation.
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Paperwork Reduction Act Btatement

This final rule does not contain a new
or amended information collection
requirement subfect to the Paperwork
Reduction Act of 1680 (44 U.5.C. 3501 et
seq.). Existing requirements were

- approved by the Office of Management

and Budget approval numbers 8150-0021
and 0127,

Regulatory Flaxtbility Certification

In accordance with the Regulatory
Flexibility Act of 1880 (5 USC 605(b)
the Commission certifies that this
will not have a significant economic
fmpact on a substantia! number of amall
entities. The only entity subject to
regulation under this amended rule is
the US. Department of Energy.

List of Subjects

10CFR Part2

oedire, Atitras, Byprod
procedure, trust, roduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 81

Administrative practice and
procedure, Environmental impact
statement, Nuclear materials, Nuclear
power plants and reactors, Reporting
and record keeping requirements.

10 CFR Fart 60

High-level waste, Nuclear power
plants and reactors, Nuclear materials,
Penalty, Reporting and record keeping
requirements, Waste treatment and
disposal.

Issuance

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1654, as amended,
the Energy Reorganization Act of 1074,
as amended, the National
Environmental Policy Act of 1069, as
smended, the Nuclear Waste Policy Act
of 1882, as amended, and 8§ U.S.C. 553,
the NRC adopts the following
amendments to 10 CFR Part §1, and
related conforming amendments to 10
CFR Parts 2 and 60.

shed 3/21
Effective ng/‘go'

Praserving the Free Flow of
irformation to the Commission

See Part 30 Statements of Consideration

March 30, 1990
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= ssFR 40864
Published 8/15/91
Effective 9/48/81

Revisions to Procedures to lssue
Orders; Deliberate Misconduct by
Unlicensed Persons

So0 Part 2 Statements of
Consideration

August 30, 1991 60-SC-6



