
IN THE uNTED STATEs DANxRuPrCY COURT
FOR TE MIDDLE DISlTRCr OF TENESSEE

NASHVILLE DIVISION

IN RE: ) Jointly at
) Cue No. 34200979 * 

PENHOLINGS,INC.,tal, ) C, r11, i

D,btorsm ) 'L i , g 

MOTION FOR SUBSTANTIVE CONSOLIDATION
COhMQ=DWITHNOTCE AND=tPOTUS&I ORD tIAItiN Iw ~ ~ ~ ~~~ .~ . * j,

Ibe Ofhcl Committee of Und clm 4r Pe Coal o ion comittee")

and the Debto (eollectvely the uMovanI) suit his' Motl6 for 8a1vCons6ldafion

(the Mooud-) pant to 11 US.C. § 105 ind Fedeal Rl of;aB'MbPWny P cedure

100W7(bXl).

L Notice an 'S#-iiwt

ANY PARTY OBJECFING TO THE RELIEF SET FORTH HEI;REIN Ml FILE A
WRIFEN OBJEClON AND FILE SUCH OBQECTON DY CLO OF BUINES ON
JULY 7,2003, AND MUST SERYE SUCH OBJCTION UPON COUiSEL UIiNTME
AT TE END OF THIS MQTION. IN THE EVEN OF ANY SUCH OBJECTION, fT IS
ANTICIPATED THAT A HEARING WILL BE CONDUCTED ON JULY 24, 2003, IN
CONJUNCION W ITUE CONFMATION EARINGS ALREADY SCHEDULED
WITH REGARD TO PENDING CEAPFER 11 PLANS IN THIS CASL

* - . IL, ] ^ , ,~~'I

1. Thin Cot has juriadlctiowbvv the subjc matter puuan to 28 U.S.C. §§ S7 and

1334. Veue is proper ia tdisttic puua to 28 U.S.C. J 140 The Instant proceding is £
C.

ore proceeding pu to 28U. C 1857(bXA and (O). he Court possesses the

eit uthoity to pt tie telquesherein pu to 11 US.C. § 105 ad Rule 1015

of ih Federal Rules of B rpProcedure.

. : - -

. . .. . .N

2. The Debto conWnsist of 6 ntearelatednts all of which ae corporaton Ped 

Holdings, I. Holig) acts the holding corpora4on whih own 100% of all thel.

stock and be inal ntcit In the other o elaed corpo : Pei Coal Corpoation -C?en

Coal"); The Elk Hor l Corporatiou ("l Horn); River Maine Tenials, Inc. lMver

Marine-); Penn4 COMa ( nPen In), and Manne TenninaiIorporated Maxine
jermiwai") (eoh a ebT 61, olt4il, the 'Db ,". .;

3. lcosidorirg v wo u dg o'sdudDg the - .

thapter banup M have iLonluded tat plan ofio should -

treat all of the Debtors' creditos without distiction as to the dhidual etity to whh the :

claims ar owed. None of the Debts' creditors have dependety reLed pu the separ' -

.~ ~ ~ ~ ~ ~ ~ ~ ~ A.ire"i of any paicul debtos Movr te affals aa busin of tDebko a 

;itensivly comined. Accordingly, te oint Plan of Reo6ranization Filed by th Debtor

and the. Official Committee of Uneced Creditors Is premised uo the substantive

;daolidation of the Debtors Likewise, a comping plan fid by tio secd endb In t

eispremisedijpo " atv consolidation

4. Wbil. the Mma# do not bie t t a mo s absoltel sen this -

Moton Is being fled to ptyide a sepkita oppotunit foray ceditors or partes In in teri;

rincve noice abd an opp uty to object to the inef pantd Becise t relief sough is
;, * hined wi&jhe tw ompeting Als in,9in case,.Ahe Mcotion seeks the subetantliv'

:onoliason as of the effctve data of the Plan aftr notice and hearing.
| * ~A- p cra oslidated Madx adlst of 2Larget Unsred Ctois.- .

A S. On Janay.25, 2002 the Debors filW ir Emergency Motion to File Consoldated

Matx ad List of20 Largest Unsecured Cdito that motbn, tI Debo alleged that due
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to thae cm p nau re of thei business the list of creditor required under Local R n* 10072

would be extmmnely inefflient to geeaeon a debtor-by-debtor basis, and the resul Wauld be

impacticaiy volmious. Accordingly, the Debtrsreceived flom this Court an orderPo ia

il=z to file a co niso idate - atri for r po esof notice and woiuncm et of the bafk aptc

qasq6 T addition, the Court authodiec teDebtor to file a consolidated list of the 20 largest

-;secure4 creditors rather than ~ eparate lists o f th e 20 larg?st un s u ed 'r to f

,,~ ~ ~ ~~~~~~~55p5 .si. , 

6' Th order au 1zin thonsolda atix and lt of tb0 a di ,wocas

. . z a, n ) i 3 ~~~~~~~~~~~~* e . :lJS f @ . *,i, 4i, '' ." "*--

' ; -4 .a sowing by the De"t that te bave my bov 4 antobon twoul

d ' t4 nn0 g the nU re Of each particu a r Debtor's obl aio ns to the creditor on the

con' it I matri was exremoly dl#cul mbased foron th de r rofItc b
:eurn O 9the Debtors to fieo wo

p.y.4 and oher,,' re!ord. w;;tt' its o- dbave

- ; uired the c D to o to ex en a sg c du dib po r

aa for the C hat ha uot changed since the Aling Of the bankrtc i ; r

. e,ita order ,antingt # i oo Febrary 2020 2. l wu

7. Qu )anuary 24~ 2002, the Debtors file #her idttl n fr ,~o4 i inIsrat .of

' -:: tseVQha lation, Det 1lged that seprato nove to oM4p fllic of l'

,~~~~~~~~~~~~~~~~~~~~ig .C4

p:dz aas otieA dwit respet to each ofthe pc"would It" s

,.~~~~~~~Y +ta d X l fX r th.O fibsX WUcado kaaVp 

De tors als aleged that a if t , r to ers I e

e w ac e 7. O4 J 24ach of the Debtors. Accordingly, te Debtors receiv an f

qort al w gjoint administratin o f the Debtors' case. .m 5

5 5' . is* : !~y ' :.

: .jWd4 ag DdC wih esoc toEa o X or,wul ,wi7itti ee i,3

I. Relief Reauested

S. These is no staty uty ,c ally auhozing tantive csoldat Te

authity of a banruptcy court to or subsadve cosolldation is elaly derdved fio Its

distionay equitble powers and Seton 105 of the Bakuptcy Code. FDIC v. Cooa
*- *i . , ' F . * , sn.," .5 s s . 5e: 2 i . 5t . . ; .

R.ay Co., 966 F.2d 57 (2 Cir. 1992); In re DRW ropertY Co. 82, 54 BIL 489, 494 (Bankr.

ND. Tex 1985). consldatI is as rfreced in Rule 1015 of the Feeal Ruls of
. I ' e{ ;' S ,, ' 1 ; $ { ,¢ :* ' .5 ', 4 .'' .*I ,;. ..A W r :

BaWkuty Procedure.

9, In detromining whether or not substanivecosolidation is apprpat, each cas

requires its own analysis beaus subantvo consolidation is a judical docrine that mu be
;'ft .i".-' ;i;i ;- X .. . I .t;-J#§-A- I, ''. ---s-

determined on a case-by-cas bas FDIC 966 F.2d at 57; Cenral CiaLm San'1cu I v.

&Aggh-Pichsr inS, ha (in r. N .flcthr Ind, bc), 192 BL 903,.905 (Bankr. SD. Oo

1996) (lbjecau the cases so much tumaon their Individull f4cts, we find that the lis pented

by the seveal courts in their dcisins, of factos which must be preset in order to deemine the

ise of subata cosolidon ae of limitd ue').
.'S 7

5
S -'. ' " .,5'*'' i 3.' ':~ 1! . ' A .. .;'S'.Jti. ' 'I "rri If' ' I t/ s:s '.!1 ! - 'I ' #.

10. As actd by anm Bankutcy Court, factos that the Court consie iU 'ddin

whete to order ve soli of a debtor and n are not, st along.
AT. ,: -41' *-> .I§t.t; 8' # ' ,j. , II.;. , 8*; - -

dispositivq of the Usu. Wit v. Credtors Seve Corporaton (n Credor Sevice

C' poatlonJ, 195 BlX 6S0 (Bankr. SD. Ohio 199). Such fato must be evaluted wth th

are contex of bl ci lejudice tru lmg fron a o d order of ,onsol ia ag ai t

pjudice that wil occu fiom a cninu ed recogntion of the debt e . r

oreits Suv., 195 B. at690; 2ia re e w 2rnsport Inc, 954 F.2d I ( r. 1992I

Although the facto by us fr of d or not
i .O : 4 & i s (pr o r i a t e v e r y a i p r d ' e r. , 

$030avc.isec pp,goEzu l V;l,ts9nr u.awn

4
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standards for deteminig whether or tot subdantive co tidton should be gante Soae of

these facto ar sc out below.

. Rij~Wngve Von-golidation In h. -

Impact of Consolfd n on Creditors.

11. The Sixth Circuit has said that cshsolidatio should only occur if the protection of

recovery for a majorty of uusecurd creditors that It would afford far outweighs any
,..R S.. *, 'a - r.; a . ,' *j

9
* * . : ,.- iI. .f.th * . < ; li ..,.Ij!iv a , ..> f t

ham to any parlar creditor. In re Baker & Guy Finndal Sorvks, Inc. 974 F.2d 712 (6ih
-. ,. .*, 1 * f-*j .. -,

Cir. 992Xciting Mter of Evans Tlrwk CJuavih of God )n ChrIt & Communly Coer, In,
,t . 4~ ,.S 1t *W:.s.."Ue -. ML r-A j.: L . .4 _

55 DI . 979 (aWn. ND. Ohio 1986). Substive conoldation will bnefit many of the
; t~~~~ ~s -t ., ziI j , .; . ,- U * | . ae a t a , s a IL Dr.- 'l U # d . , , C*

Debton' editos, and will have lttle ffct, if any, on the others New Elk Hom will diver to

Athe Laer Group a secured promissory note in the pincipal amount of the Lndr Group's
t'Ub ;~ -J3 ,tt S, *i t T * .1 i, I.ss 'A -- :i!; v. -*tb; < -

t- Allowed Secued Cm, secured by all assets of New Elk Hom. As a consequence, the Lender

IaR' *\ i,wi s tJ'jt .'1 I4. I . ,v H ~ js ,raXt9 .ttLauu : V .4*. -IL.e , st;w "" 4<t 
- Group will be unadif the rdief sougt under this Motion is grante Those reditor of the

k ~~~~*-1 -ias lfool. =Ltl ;.; 2 &I) t ^ T4": .At..iV atjt w,, .- tr;Irst(1 #Fuw4it J," t0:

- DebtorWs whmse claims ware inced in the ordinay CoUSe of busines did not rey uo the

"4' ' 'i-. separat credit of any of the individual Dtors. AccordiWy, they will liewise be unafeted.
;f us g L - s , - V 4t* ,.,'l * '

T'he cms register reflects that a large number of the ims filed were filedagast Pen Coal
S.:: ' \ ' ' iv;. it - :.. '-l - t !Z: 1 d; a t'#Z X Jlt iCt Abu O is a . i

C oporato , ratbher tan the other Debtor P n pally, only lage edi filed mu tiple

cim t detrimnt to the tte in havig to sepatly assess cim and assets in the present
~~~~~~ . V CT1,:' .. .... J R : . .. .- ; r ; e .... ., j, u ' & i. .. ji v . ,,r t . S .......... .

case far outweg any prosctive harm to any paticular creditor that would result'ffom
- 1-- - - -- r ' -ss , rsi . . 4.!..:1UL .c1i: ...Ia. 1o .. .J . I.:1

tive dA
al jLs.,i,.',dY.d , .' *.J* t, 1'I ia$.T *.. - r *,.dU. 1 . ,.lt ':1 .8 ' . ru .. 

' oscArs Hopelksly nt)ewiea

12. Another morant ft n evi n substanve onoldation is whether the

ar d m '4d whether creditms codred the debtors to be one in
;'.^its ~ ltett d'JI bta ;S .U . 1'' s !*. ,1j*a .X.:t.- be on

!sa~n~ l g Ct_ L e slto -b'- ss, an aibLce Wae hopelessly

5

intertwined. In this ca, oa croditors reied on the credit of the consoldated Debto, t.;

tba th;e separt r of any o e pecific debt. Mo=vwtho-Db vvwrodtt .

coolidad fils" nboth propetit'on d lpos ton. . o

13. in aitiotorpting coslidated financial infonnadon, te eed i subsaV

cO.SOIItISUOI tus ued lgy th, large pumbe of n t claim that etst I

ffeikc ces. Ai repotein te, Debtosi s of asses ad liablIlties, may sbs

inpEy 'iaL aK it4 claims rose i pad by virtu of th Secured L der1s

aangent with Pen Holmig Under the applicable loan documents, Pea Holding boowe;

ft8euZ nidltIMe mLade loan to its subidiaie To ece te loan

' 1Pen Hldlngilc as t in the assets of tbcse Dbtors and collatealy asgd it

iectrity Izret to the bAN Lendr. Desite these loas, there has been no ampt b the 

Secned ~~es ii ypltarpepcIiUo rpstpetitipayaent monghdetors -

:''t 'i4; X i b l, coduetto accrue 'oapbtls Spc1aly, E1l Hrn ;
a t <C.oduo t ac

genirated the £i 4 j fpofon'receivbles ands Incoe of the Dobtors. This was inome

hi etxess of its o i9. ih tiqluid assets of th Dbmtors id oi hO ea6 durng 

tie pedecy of the Debtors' cases and n fct casd. us, theexces hilow g;eeate l-i

by Elk Horn was subs g nied ' reane_Ing of the Debtors" 6tlir opaou0

S5lifloay, ih ibt&r' M7dl o iouis weie losing approximately $5WOW per nik

beforitsiae ij Ai'AM002. Iu ms' court filngS also showead thit from the ?efitio

it thgh jly 3t, 2002, the Debtors had i c6solidatediiet loss from cotinuing opeados

in e of $17.8 miio dikpite the fact tat'Elk Honi gcnited positive calow durig t

sa .pidodI

15. Many other factors justify su vo consolidation in the Debtos' caes. Pen

HoldiW is the 1O0 shareholder of all of the othe Debtors Pen Holdings and the s-bid:rl

6. 



Dabor sh -omon officer and directors Pon Htokding has provded firnnn to the

pihedisly Debtors. Cain of the subiir Debtor hAVe been inadeuatey capitalized PMn

ltduppaid the repetition and posipeition salaries, expase aNd losse of its subWIdres.

t;disloz0 h beat zado between t corporatecetitles, a is evidenced by the fac ta

e ar um of urade clims id &a st Pau Hodig and t absece of clm file

ote Debtors despite the fac ta Pon Holdings is merey a hol comp and 
ding does,' ' b ee o fiesxuad 

t have ineedent operations. Th totai of thes claim was $329,3,178.63, Wh s

. b. antially D da than. th amount of Mld laum sumitd againsay of the ote D etoa

Wo.etorn have reported their financia condition on consolidated financial statements.

' Mreowr the subsidiary Debto have guratee theo obligations of Pen Holding tough

16. Ihe wority of the pebtl creditors have nW relied on the crdiwortines of the

&eparat Debtor atities. Rathe, creditor have deal with the Debts as a single entity.

. . .inr dthe Debtors'fum sacl affair are cxteoavy entanle uuch the a complete

tpponcliatioa of the Debtors' books and records s not possible. Indeed, the Debtors were no

eVe ' l topvide spar' ma oC r lsofter20 laeusued dits wiout the

p:ed forconsoladon of ths nforiation. Underthese cicmsta sbniv consoldaion

17, Th Movants asot ta sgregating th liaboities of the various DebtorS and taing

approprat aount of aU interompany prepettion unsecured and possible s d claims as

weoo as pos4atption adminisrative clam would be undy burdensome. In aome instances, an

Waua te cilatio of these claims will be mpossble based upon the ate of the Debtor'
;,~$s and rDcords. Mreover evtbif i such a reconciliaion ouldbe creabtd it wuld a suas

7

.~~~~~~~~~~ r( 

co so gat that Any benefit e creito might obta would. be o g Ude thes

cicusae stntv cooiat iswanzed tad in fac t neesary oder t juatly trt!4
the Deobto' creditors * .. -r

28 A set fot herin the ovant se an orde of the Court banvly

coasialdatlng all of the Deboois' Isttes rcl and dii o prpos Th lthe basis of

the Movants' joit pla of reorgIatIo M ovants coRtmplate iA ther Pla that only one

legal entit Now ElKHonwil. vfowirg substantive conswlWtiO This proposal has
f..r s l I .i '' z; t

come afie xte examini of the Debtors' inanl condition% books ad records, ad the
'7 1 4 t tV r J ,A I

:Hklihood of amaxlnim cory*allunwecat cditors.

Asset fohheb, nas will bet fo in te ony '}y bth Debtors' fces and

pai with kmwwedge of the Debtors' opains as weU U e books ad record4 ubanve

osoidation i appdopriae in he above-refeetcd bankutcy ase C tos will not be

prjudicd by an order grag the stati csolidation of the Debtor M Debts

affWs have be commihl, .bts have operd as one o i unit

Accordingly, the Debtors seek a s of tbaCaurt substatvely consoldatig thir assets and

lailities ad gnig all further an terlief ass the Cout deemsu jusgt and prr..

Datedtis 13thdayJofJn2003.

ReSPecttPrly submited

BAUR DONMLOK Bi4ABAN&CALDW ,
211 Cwnmer Strt Suit 1000
Nashville, IN 37201
(615) 726-7336

and-
: . ~~~~~~~~~~~~~4.. ''P t
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- , ~~~~ , ~ haiR.cLibbs

I .. ~1. ~ ~ .."* ~ AMwK GUM?, SIMUSs

1700 Paifio Avenu, Sualle 41 ,

.Dalus, Tsu 75201 

uw'. ft;t U V"o 14: r

Barbara D. Holoic

HJAXWU1,HOWARtD HYNE

315 Dmd& rickSts Suite 1U00
.. , ashvIll, N 37238-1800

~~ ** . I ~~ (615)256.0500 1

arnd

JoelM.L Walker

BUCHANM INGERSLL

One Oxford Cenise - 20t Floor

*.I. ~ ~ 'I Pitsburgh, PA 15219.1410 ~ 1

1*~'~~ L.'1i ,4 .~ , ComseW.c&*heDet.a,i jo 4IIi~ Lu ,.II e

* I ...~~~..L1I'~

5L1J ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~Il i Li , k4t I..II;IjL.e, . ~ i . :.~ r
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