
Department of Energy
Washington, DC 20585(~~) MAY 2 9 1990

John J. Linehan, Director
Repository Licensing and Quality
Assurance Project Directorate

Division of High-Level
Waste Management

Office of Nuclear Material
Safety and Safeguards

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Linehan:

In your letter dated March 30, 1990, you had enclosed for our
review a Commission paper (SECY-90-082) which provided the
Nuclear Regulatory Commission (NRC) staff's analysis and
recommendations on Mr. Duffy's presentation to the Commission on
December 20, 1989, regarding NRC's regulatory strategy for the
High-Level Waste Program.

We have reviewed the subject paper and have provided, in the
enclosure, our clarifications to explain our position on the
suggestions made by Mr. Duffy in his briefing to the Commission.

Some of the issues raised by the paper need further discussion
and clarification. We look forward to the regulatory strategy
meeting scheduled for late June 1990, when we will be able to
explain further our position on these issues and other topics
relevant to the Regulatory Strategy and Schedules for the
Civilian Radioactive Waste Management Program.

If you have any questions concerning this letter, please contact
Linda Desell of my staff on 586-1462.

Si ry

Ralp Stein
Associate Director
Office of Civilian Radioactive
Waste Management

Enclosure:

1) Department of Energy's Response to NRC SECY-90-082 Analysis
and Recommendations Regarding the Issues and Suggestions
Raised by the Department of Energy in the December 20, 1989,
Presentation to the Nuclear Regulatory Commission on the
Civilian Radioactive Waste Management Program
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K)

Department of Energy's Response to
NRC ECY-90-082 Analysis and Recommendations

Regarding the Issues and Suggestions
Raised by the Department of Energy in the December 20, 1989,

Presentation to the Nuclear Regulatory Commission on the Civilian
Radioactive Waste Management Program

1. TOPICS APPROPRIATE FOR GUIDANCE RATHER THAN RULEMAXING

The Department appreciates the staff's understanding of the
Department's concerns for the need to decide whether
amplification of terms currently in 10 CFR Part 60 on
"anticipated and unanticipated processes and events, pre-waste
emplacement groundwater travel time, disturbed zone and
substantially complete containment" are appropriate for
rulemaking or guidance. The Department is mindful of the
Commission's statutorily mandated licensing review time period
and it was in keeping with this spirit that the Department had
suggested utilizing guidance, in amplifying terms, rather than
the cumbersome, formal process of rulemaking.

The Department also would prefer that the Commission not initiate
a rulemaking to address the methodology for demonstrating
compliance with the EPA standards, but instead consider a
variation of this alternative such as developing regulatory
guides. Conforming amendments, to incorporate into Part 60 the
substantive provisions of EPA standards, could reference the
methodology made available through a regulatory guide or
technical position thereby alleviating potentially protracted
litigation over the issue of compatibility and consistency
between NRC rules and EPA standards.

The Department notes that NRC has deferred work on rulemaking,
until 1992, to amend 10 CFR 60.21, "Content of License
Application" which would provide specific criteria for conducting
an acceptance review of the license application. The Department
continues to believe that such a rulemaking is unnecessary and
wishes to point out the fact that similar criteria are not used
in the licensing of nuclear power plants.

2. SUBSYSTEM PERFORMANCE REQUIREMENTS SHOULD BE CHANGED TO
GUIDANCE

As previously stated, it is not the Department's intention to
eliminate the subsystem performance objectives. Our suggestion,
when taken in context, was to make the subsystem performance
objectives applicable through regulatory guidance rather than
rulemaking which may be overly restrictive or too conservative.
The supplementary information, which is supportive of our
position and, accompanying the final rule on technical criteria



for disposal of high-level radioactive wastes
(48 FR 28194) has emphasized that the "performance objectives for
particular barriers are subject to modification, on a case-by-
case basis, as needed, to satisfy applicable EPA requirements"
(48 FR 28203). Furthermore, the Department sees no reason for
specific subsystem performance requirements, since in the final
analysis it is compliance with the total performance system
requirements which will convey the high degree of confidence
needed by the Commission to make a licensing finding.

The Department eagerly awaits the opinion from the NRC Office of
General Counsel regarding credit for a waste package exceeding a
lifetime of 1,000 years.

3. COLLABORATIVE INTERACTIONS

The Department appreciates your concern and is understanding of
the role of NRC staff in maintaining its independence in
developing safety-related regulatory requirements. The term
"collaborative" is a misnomer since Department recommendations
are more closely related to enhanced interaction than
collaboration. Enhanced interactions to jointly develop guidance
or regulatory requirements are no different than the procedures
utilized in negotiated rulemaking or a working group to develop
standards.

Enhanced interactions would bring the necessary expertise to bear
on the resolution of particular issues, without excluding public
participation. Resolution of an issue using enhanced
interactions would still be subject to review by the Commission
and would not jeopardize the Commission's statutory
responsibility to make a finding, under the Atomic Energy Act,
that the licensed activity will provide adequate protection to
the health and safety of the public.

The Department would like to discuss this topic during the
regulatory strategy meeting.

4. EARLY INTERACTIONS AND ESTABLISHMENT OF AN ADEQUATE TECHNICAL
BASIS

The Department is concerned about the apparent NRC
misunderstanding of our desire to defer rulemaking until the
Department has a better understanding of the Yucca Mountain site.
It was not the Department's intent, implicitly or explicitly, to
"convey the feeling that we wanted to shape the regulatory
requirements to fit the Yucca Mountain site." In fact, in
seeking the deferral of certain rulemakings until there is a
better understanding of the Yucca Mountain site conditions, the
Department has only followed the statements of consideration
accompanying the final rule on technical criteria (48 FR 28195)
in which it is noted that: "the characteristics of the host rock
immediately adjacent to the underground facility may be well
understood because of the excavation activities and, where



appropriate, such characteristics could be taken into account in
specifying the nuclide release rate" (emphasis supplied)
(48 FR 28210).

In addition, the action proposed by the Department is not
inconsistent with NRC's own thinking on the evolving nature of
10 CFR Part 60 and the need to consider characteristics that may
be unique to certain sites in establishing realistic criteria.
In fact, the first proposed rule which specified technical
criteria for disposal of HLW in repositories (46 FR 35280) was
related to disposal in a saturated media. In the final rule,
however, the Commission proposed the issuance of specific
criteria for unsaturated zone at a future date, since disposal in
a saturated media would be unduly burdensome and also because
disposal in a unsaturated zone was a viable alternative. The
final rule, on the unsaturated zone was published on July 22,
1985 (50 FR 29641). It is clear that NRC, in the past, has taken
into account specific site characteristics in the development of
10 CFR Part 60. The Department is simply proposing that NRC
continue to do so.

5. DOE TOPICAL REPORTS

The Department appreciates NRC comments in agreeing with the need
for Department topical reports (TRs) to reduce technical
uncertainties that could become potential licensing issues. We
agree that TRs are only one of a host of potential mechanisms to
be utilized in the early identification and resolution of
potential licensing issues. Admittedly, rules under 10 CFR 2.758
provide a measure of finality and, barring special circumstances,
are not subject to challenge in an adjudicatory proceeding.
However, rulemaking is a lengthy and cumbersome process and,
therefore, may not be the most effective way to address a variety
of potential licensing issues. On the other hand, a TR is
prepared for the NRC staff to review and to resolve concerns well
in advance of the submittal of the license application. The TR
can then be referenced in the license application saving the time
for lengthy reviews and resolution of concerns. Of course, the
TR is still subject to challenge during the license proceedings,
but on the whole, considerable time will be saved.


