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BRIEF FOR THE FEDERAL RESPONDENTS

JURISDICTIONAL STATEMENT
Petitioners challenge a Nuclear Regulatory Commission (NRC) rule, 10 C.F.R.
Part 63, establishing licensing criteria for a proposed high-level radioactive waste
repository at Yucca Mountain, Nevada. Petitioners have filed two Part 63 lawsuits (now
consolidated). One challenges Part 63 directly (No. 02-1116). The other argues that the
NRC ought to have granted a petition for rulemaking seeking changes in Part 63 (No. 031058). As we argue in the body of the brief (Argument I, infra), the two suits face
significant jurisdictional obstacles.
QUESTIONS PRESENTED
1. Whether this Court should dismiss petitioners' challenge to Part 63, where (a)
petitioners failed to file suit within 60 days after issuance of the rule, as the Hobbs Act
prescribes, (b) they rely on supposed statutory defects not brought to the NRC's attention
during the notice-and-comment rulemaking process, and (c) they sought to revive their
claim by filing a petition for rulemaking to advance arguments that could and should have
been raised in Part 63's original notice-and-comment process.
2. Whether Part 63's reliance on total system performance, including geologic and
engineering barriers for isolating waste, reasonably implements the Nuclear Waste Policy
Act's (NWPA's) "multiple barrier" requirement and the NRC's defense-in-depth
philosophy.

3. Whether Part 63 subjects Yucca Mountain's initial construction and its
ultimate operation to similar approval tests (i.e., "reasonable expectation" of compliance
with EPA's disposal standard).
4. Whether Part 63 reasonably follows the lead of the Environmental Protection
Agency (EPA) in focusing the NRC licensing inquiry on a 10,000-year time period rather
than on predictive judgments extending hundreds of thousands of years into the future.
5. Whether the NRC reasonably adopted EPA's suggestion of requiring a
"reasonable expectation" of compliance with EPA's radiation protection standard for
long-term high-level waste disposal at Yucca Mountain, rather than the "reasonable
assurance" standard the NRC uses when licensing nuclear power reactors or other
facilities with relatively short life spans.

STATEMENT OF THE CASE
A. Nature of the Case
The NWPA and the Energy Policy Act (EnPA) directed the NRC to promulgate
technical criteria for licensing the nation's first proposed permanent geologic repository
for high-level radioactive waste, to be sited at Yucca Mountain, Nevada. Using its
Atomic Energy Act (AEA) rulemaking authority, the NRC in 2001 promulgated licensing
criteria for Yucca Mountain. See 10 C.F.R. Part 63. Under those criteria, the NRC will
independently evaluate a DOE Yucca Mountain application to determine whether the

repository can be built and operated safely.

2

As required by the NWPA and EnPA, the NRC's Part 63 implements radiation
protection standards promulgated specifically for Yucca Mountain by EPA. EPA's
standards, which rest on a study conducted by the National Academy of Sciences,
establish a radiation dose limit for a hypothetical individual that must be met for 10,000
years after the Yucca Mountain repository is closed. Part 63 requires DOE to
demonstrate how the total repository system will perform over the next 10,000 years to
meet the EPA-prescribed dose limit. Part 63 also requires the repository to use a system
of multiple barriers, both engineered and geologic, in its repository design.
Petitioners have challenged Part 63 in this Court, both in a direct review action
and a subsequently-filed action challenging the NRC's denial of a petition for rulemaking
seeking changes in Part 63. This Court has consolidated the two cases. Petitioners -Nevada and two of the State's political subdivisions (Clark County and the City of Las
Vegas) -- have filed an extensive opening brief in the direct review case ("Pet. Br."), and
petitioner Nevada has filed a short supplemental brief in the petition for rulemaking case
("Pet. Suppl. Br."). For convenience, in our brief we frequently refer to petitioners in
both cases collectively as "Nevada."
Nevada's position cannot be sustained. For one thing, Nevada filed its original,
"direct review" suit too late, well outside the 60-day deadline prescribed in the Hobbs
Act. The second, "petition for rulemaking" suit is timely under the Hobbs Act, but raises
only one of Nevada's issues (geological "primacy"). Nevada's merits claims are, in any
event, insubstantial. The NWPA, EnPA, and the AEA give the NRC much leeway to
3

establish sensible licensing criteria to protect the public health and safety, so long as the
agency's criteria stay consistent with EPA's standards. Part 63 does just that, as we
explain below.
B. Statutory Scheme
1. The Atomic Energy Act.
As the NWPA indicates, the NRC derives its authority to license the construction
and operation of a repository at Yucca Mountain from the AEA of 1954, as amended, and
the Energy Reorganization Act of 1974 (ERA) (which divided the old Atomic Energy
Commission's duties between what are, today, DOE and the NRC). See NWPA § 121(b),
42 U.S.C. 10141(b). The AEA authorizes the Commission to license and regulate the
possession, use, and transfer of certain radioactive materials. See AEA §§ 53, 62, 63, 81,
161(b), 42 U.S.C. 2073, 2092, 2093, 2111, 2201(b). Because high-level radioactive
waste contains radioactive materials governed by the AEA, the Commission issues
licenses and rules governing its possession and disposal. See AEA § 161(b), (i)(3), 42
U.S.C. 2201(b), (i)(3); see also ERA § 202,42 U.S.C. 5842; NWPA § 8,42 U.S.C.
10107.
2. Te Nuclear Waste Policy Act.
Congress enacted the NWPA in 1982 in response to the growing nationwide
accumulation of spent fuel generated by nuclear power reactors. See NWPA §11 I(a)(2),
42 U.S.C. 1013 1(a)(2). The NWPA established a statutory framework for siting and
licensing a permanent waste repository. The original NWPA contemplated site-to-site
4

comparisons by DOE, using "geologic considerations" as "primary criteria for the
selection of sites in various geologic media." See NWPA § 112(a), 42 U.S.C. 10132(a).
But in 1987 Congress amended the NWPA, requiring DOE to limit site characterization
to only the Yucca Mountain site. See Pub. L. No. 100-203 § 5011, 101 Stat. 1330.
Under the NWPA, DOE is responsible for investigating and developing Yucca
Mountain as a permanent repository. Section 113 of the NWPA directed DOE to carry
out site characterization activities to determine whether the site is suitable. See 42 U.S.C.
10133. Section 114 directed DOE to recommend the Yucca Mountain site to the
President, if appropriate. See 42 U.S.C. 10134. If the President recommends the site to
Congress and Congress approves it, DOE must apply to the NRC for approval to
construct and operate the repository. See id. The NWPA also permits a state to file a
notice of disapproval of the site designation, but Congress can override the state's
disapproval. See NWPA §§ 115, 116,42 U.S.C. 10135, 10136.
The NWPA directed EPA, "pursuant to authority under other provisions of law,"
to promulgate "generally applicable" radiation standards for repositories. See NWPA
§ 12 1(a), 42 U.S.C. 10141(a). The NRC, in turn, also using "authority under other
provisions of law," was to promulgate generic technical requirements and criteria for use
in licensing repositories. See NWPA § 121(b)(1)(A), 42 U.S.C. 10141(b)(1)(A). The
NRC's technical licensing criteria were to "provide for the use of a system of multiple
barriers in the design of the repository," and may "not be inconsistent" with EPA's
general radiation protection standards. See NWPA §§ 121(b)(1)(B), (C), 42 U.S.C.
5

10141(b)(1)(B), (C). The NWPA imposed no other substantive requirements on the
NRC's repository licensing criteria.

3. The Energy PolicyAct
The Energy Policy Act (EnPA) of 1992 modified the duties of EPA and the NRC.
See Pub. L. 102-486, Title VIII, § 801, 106 Stat. 2776 (1992), 42 U.S.C. 10141 note.
EnPA directed EPA to contract with the National Academy of Sciences for a study to
provide "findings and recommendations on reasonable standards for the protection of the
public health and safety" for use in licensing a potential Yucca Mountain repository. See
EnPA § 801(a)(2). EnPA also required EPA to promulgate radiation protection standards
for the Yucca Mountain site "based upon and consistent with the findings and
recommendations of the National Academy of Sciences." See EnPA § 801(a)(1). Section
801 (b) of EnPA directed the NRC to modify its technical criteria for repository licensing
to be "consistent with" EPA's new Yucca Mountain radiation protection standards.
C. Part 63's Predecessor -- 10 C.F.R. Part 60
In 1981, shortly before the NWPA's enactment, the NRC promulgated 10 C.F.R.
Part 60, a rule establishing procedures for licensing a DOE high-level waste repository.
See 46 Fed. Reg. 13,971 (Feb. 25, 1981). Two years later, just after enactment of the
NWPA, the NRC added to Part 60 generic licensing criteria for repositories. See 48 Fed.
Reg. 28,194 (June 21, 1983). The criteria cover a wide range of subjects, including, but
not limited to, material control and accounting, land ownership, design criteria,
performance confirmation, training of personnel, and emergency planning. Part 60 served
6

as a precursor to Part 63. Like Part 63, Part 60 requires compliance with EPA individual
radiation protection standards for 10,000 years and requires multiple barriers in repository
designs. Because of problems in measuring overall total system performance, Part 60
also required quantitative "subsystem" (i.e., geologic and engineering) standards. See 10
C.F.R. 60.113; 48 Fed. Reg. at 28,195-96.
D. The Part 63 Rulemaking
On November 2, 2001, the NRC promulgated the rule at issue in this lawsuit,
10 C.F.R. Part 63. See 66 Fed. Reg. 55,732 (JA 129). Part 63 established licensing
criteria specific to the proposed Yucca Mountain repository and set up a multi-stage
licensing process, which included construction authorization, a license to operate and,
ultimately, permanent closure. See 10 C.F.R. 63.102. Two years earlier, the Commission
had published a proposed version of Part 63 and solicited public comments. See 64 Fed.
Reg. 8,640, 8,640-41 (Feb. 22, 1999) (JA 52-53). Our discussion of Part 63 focuses on
aspects of the rule significant for this litigation.
1. Multiple BarrierRequirement.

Like Part 60, Part 63 requires the use of multiple barriers, both geologic and
engineered, in the design of Yucca Mountain. See 10 C.F.R. 63.102(h), 63.115. Unlike
Part 60, Part 63 does not impose quantitative subsystem performance requirements for
individual barriers. In the proposed Part 63, the NRC noted that Part 60's subsystem
performance approach had not gained broad acceptance in the scientific community.
Indeed, the National Academy of Sciences had argued that subsystem performance
7

requirements could lead to a less than optimal repository design. See Academy Report at
125-126 (JA 22-23). And the NRC's Advisory Committee on Nuclear Waste has said
that an overall performance-based regulation in the context of a risk-based standard was
"a superior tool for promoting safety .... " See 64 Fed. Reg. at 8,649
(JA 61). The Academy and the NRC also noted that significant advancements in
"performance assessment" techniques since Part 60's enactment in 1983 allowed for
quantitative analysis of total repository system performance with a degree of confidence
not possible in 1983. See 64 Fed. Reg. at 8,649 (JA 61), citing Academy Report at 9.
In the final rule, the NRC concluded that modem performance assessment
technology had advanced sufficiently to permit estimation of long-term repository
performance with reasonable confidence; using that technology, the NRC could find the
resilience, or lack thereof, of a multiple-barrier system by examining a comprehensive
and properly documented performance assessment of the overall system. The NRC
viewed subsystem performance standards as lacking technical bases and of doubtful
usefulness. See 66 Fed. Reg. at 55,758-59 (JA 155-56); see also 64 Fed. Reg. at 8,647-50
(JA 59-62).
In proposing Part 63's multiple barrier requirement, the NRC emphasized that
each barrier, whether geologic or engineered, "must make a definite contribution to the
isolation of waste at Yucca Mountain." 64 Fed. Reg. at 8,649 (JA 61). The rule itself
requires that each barrier be "important to waste isolation." See 10 C.F.R. 63.102(h),
63.115. The Commission said that its approach is consistent with the agency's "defense
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in depth" regulatory philosophy because "a repository system ... made up of multiple
barriers ... will be more tolerant of unanticipated failures and extemal challenges." See
66 Fed. Reg. at 55,758 (JA 155).
2. ConstructionAuthoization Standards.
Like Part 60, Part 63 establishes a four-stage licensing process: (1) construction
authorization; (2) license to receive and possess waste; (3) license amendment for
permanent closure; and (4) license termination. See 10 C.F.R. 63.31, 63.41, 63.51, 63.52,
63.102(c).
To grant construction authorization, the NRC must determine, among other
things, that "there is reasonableexpectation" that high-level waste "can be disposed of
without unreasonable risk to the health and safety of the public." See 10 C.F.R.
63.31 (a)(2) (emphasis added). In making this finding, the NRC must "consider whether
... the site and design comply with the performance objectives and requirements contained
in" EPA's disposal standard in 40 C.F.R. 197. See 10 C.F.R. 63.3 1(a)(3)(ii) (requiring
compliance with Part 63 subpart E, which, through § 63.113, requires compliance with
the EPA standard).
The NRC requires that DOE's Yucca Mountain application "be as complete as
possible in the light of information that is reasonably available at the time of docketing
[of the application]." 10 C.F.R. 63.21(a). Of course, more information will be available
in the later stages of licensing (66 Fed. Reg. at 55,738-39 (JA 135-36)), partly because
DOE must, throughout the stages of licensing, conduct a "performance confirmation
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program" that includes, among other things, monitoring, testing, and experiment. See 10
C.F.R. Part 63, Subpart F. Nonetheless, the "reasonable expectation" finding must be
made initially at construction authorization. It must then be confirmed at later stages of
the licensing. See, e.g., 10 C.F.R. 63.51(a)(1) (permanent closure).
3. 10,000-Year IndividualRadiation ProtectionStandard.
Like Part 60, Part 63 incorporates individual radiation protection standards
developed by EPA. EPA's generic standards set limits both on cumulative releases of
radionuclides from a repository, and on doses to "any member of the public in the
accessible environment." See 40 C.F.R. 191.13 and 191.15. By contrast, EPA's Yucca
Mountain standards limit the dose to a "reasonably maximally exposed individual," a
hypothetical individual whose habits are representative of persons reasonably expected to
receive the highest exposure to radionuclides during the postclosure period at Yucca
Mountain. See 40 C.F.R. 197.20 and 10 C.F.R. 63.312.
As required by EnPA's section 801(b)(2), the NRC's Part 63 licensing criteria
directly incorporate EPA's Yucca Mountain radiation protection standards. Under Part
63, the "reasonably maximally exposed individual" may receive a radiation dose no
greater than 15 millirem annually from the repository for 10,000 years after permanent
closure. See 10 C.F.R. 63.311. The 10,000-year compliance period appears in EPA's
Yucca Mountain standards also. See 40 C.F.R. 197.20.
In promulgating Part 63, the NRC agreed that EPA's 10,000-year compliance
period is reasonable. See 66 Fed. Reg. at 55,759-60 (JA 156-57); 64 Fed. Reg. at
10

8,64647 (JA 58-59). The NRC pointed out that a 10,000-year compliance period
included the time when the radiological hazard would decrease most rapidly. See id. The
NRC also noted that a 10,000-year compliance period was consistent with other
regulations involving geologic disposal of hazardous materials. See id. Finally, while
acknowledging that the National Academy of Sciences had found it feasible to calculate
system performance and peak dose at periods extending beyond 10,000 years, the NRC
declined to take that approach. In the NRC's view, after 10,000 years "it is all but
impossible to make useful and informed assumptions about human behaviors and
exposure pathways." 66 Fed. Reg. at 55,760 (JA 157).
The NRC did adopt a requirement, consistent with the EPA standards, that DOE
include a discussion of peak dose after 10,000 years in its environmental impact
statement. See 10 C.F.R. 63.341, discussedat 66 Fed. Reg. at 55,760 (IA 157). But
"there is no standard that must be met with respect to these peak dose calculations." Id.
4. Reasonable Expectation Requirement.

To obtain an NRC license or authorization of construction, DOE must
demonstrate, among other things, a "reasonable expectation" that the Yucca Mountain
repository, after permanent closure, will comply with the 10,000-year individual radiation
protection standard. See, e.g., 10 C.F.R. 63.303, 63.311. The NRC originally proposed
to use the phrase "reasonable assurance" throughout Part 63, as it had in Part 60; but in
certain of the provisions on disposal, the NRC changed the phrase in response to
comments from EPA. EPA noted that its radiation protection standards for Yucca
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Mountain required a "reasonable expectation" that postclosure performance objectives
would be met. See EPA Comment, at 3-4 (JA 95-6), citing 40 C.F.R. Part 191. EPA's
concern was that the NRC's proposed "reasonable assurance" standard might connote an
extreme approach, and might not be "appropriate for the very long term analytical
projections that will be necessary for evaluating Yucca Mountain." See 66 Fed. Reg. at
55,739 (JA 136).
To avoid confusion, the NRC agreed to adopt EPA's preferred term "reasonable
expectation" in the Part 63 provisions that implement EPA's disposal standard, leaving
"reasonable assurance" in place elsewhere in Part 63. See id. at 55,740 (JA 137). The
NRC noted that "reasonable expectation," like "reasonable assurance" (properly
understood), afforded the "necessary flexibility" to account for inherent uncertainties in
making long-term projections of Yucca Mountain's performance. See id.; compare 10
C.F.R. 60.101(a)(2) with 10 C.F.R. 63.101(a)(2). The NRC did not view this as a
substantive change. Irrespective of the terminology used, the NRC said, Yucca Mountain
would be licensed only if the NRC had "confidence that there is no unreasonable risk to
the health and safety of the public," based on consideration of the full record. 66 Fed.
Reg. at 55,740 (JA 137).
E. Nevada's Petition for Rulemaking
On July 12, 2002, about six weeks after we moved to dismiss (as untimely)
Nevada's original challenge to Part 63 (No. 02-1116), Nevada filed a petition with the
NRC asking it to revise Part 63 (JA 177). The NRC denied the rulemaking petition. See
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68 Fed. Reg. 9,023 (Feb. 27, 2003) (JA 258). The NRC gave, in essence, two reasons.
First, Part 63 complies fully with relevant statutory law. See id. at 9,025-28 (JA 260-63).
Second, the original rulemaking had been extensive, and the petition did not present any
significant new factual information or policy recommendations not already considered in
the original rulemaking. See id. The NRC reviewed Nevada's policy recommendations
and, where relevant, explained the agency's reasons for having reached contrary
conclusions. See 68 Fed. Reg. at 9,028-32 (JA 263-67).
Petitioner Nevada filed a petition for review in this Court challenging the NRC's
denial of the petition for rulemaking. This Court consolidated that case (No. 03-1058)
with Nevada's direct review suit (No. 02-1116).
SUMMARY OF ARGUMENT
Nevada's merits arguments are unpersuasive and face significant jurisdictional
hurdles.
1. Nevada filed its original, "direct review" suit too late. Despite the Hobbs Act's
60-day review period, Nevada waited 160 days to sue. Nevada has invoked the NWPA's
180-day judicial review period. But the NWPA provision (§ 119, 42 U.S.C. 10139)
comes into play only if the NRC takes action "under" that Act. The NRC did not issue
Part 63 "under" the NWPA. On the contrary, the NWPA (§ 121(b) 42 U.S.C. 10141(b))
expressly says the NRC was to issue its licensing criteria rule "undee' its preexisting
authority (the AEA). Even were this Court to find Nevada's suit timely, the Court should
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not consider some of Nevada's claims -- including its featured argument about geologic
"primacy"- because they were not raised during Part 63's notice-and-comment process.
Nevada tried to revive its right to sue by filing a rulemaking petition with the
NRC and seeking judicial review of its denial. This Court allows the "petition for
rulemaking" judicial review device in Hobbs Act cases. Thus, if this Court agrees with us
that Nevada's rule challenge lies under the Hobbs Act, Nevada can proceed in this Court
on that basis -- but only on the geologic primacy claim that it raises in its "petition for
rulemaking" suit. But if this Court agrees with Nevada that the NWPA's judicial review
provision applies, then Nevada's "petition for rulemaking" suit may not go forward, for it
confronts a specific NWPA provision (§ I I9(c), 42 U.S.C. 10139(a)) prohibiting belated
challenges to agency actions "known" in the initial 180-day review period. Nevada can
hardly claim that it did not know of Part 63.
2. Nevada's chief argument, that Part 63 is unlawful because it fails to give
"primacy" to geologic barriers, cannot withstand scrutiny. The only "primacy" provision
in the NWPA (§ 112(a), 42 U.S.C. 10132) on its face does not apply to the NRC at all.
And it is hard to see how to apply the geologic "primacy" concept meaningfully to NRC
repository licensing decisions without demeaning the significance of engineering. It is
apparent from the text and history of the NWPA and EnPA that Congress has understood
all along that both geologic and engineering barriers were to play important roles in
protecting the public health and safety at a waste repository. The NWPA (§ 121 (b), 42
U.S.C. 10141(b)) in fact requires "multiple barriers."
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Part 63, while embracing "total system" performance rather than Nevada's
preferred "subsystem" performance approach, requires both geologic and engineered
barriers, and insists that each play an "important" role. It is impossible to see in this
scheme a failure to provide for multiple barriers or a departure from the NRC's defense in
depth philosophy.
3. Nevada complains that, contrary to EPA rules, Part 63 allows construction at
Yucca Mountain on a weaker disposal standard than is required for operation of the
facility. This claim rests on a false premise. Contrary to Nevada's understanding, Part 63
requires the same showing -- i.e., a "reasonable expectation" that the repository will meet
EPA's disposal standard -- for both construction and operation. There is, in any event, no
conceivable violation of EPA standards, which on their face apply just to storage and
disposal of wastes, not construction.
4. Nevada maintains that the NRC acted unlawfully in choosing a 10,000-year
evaluation period for Yucca Mountain. But here the NRC simply chose the same 10,000year time frame that EPA chose. This is a reasonable scientific and policy judgment,
given the substantial uncertainties attendant to human behavior and culture extending
indefinitely into the future. Like EPA's Part 197, Part 63 does require DOE to include in
its environmental impact statement a discussion of "peak doses" likely to occur after
10,000-years. Nevada complains that it cannot raise the "peak dose" issue at NRC
hearings. It is true that no licensing standard applies to the peak dose calculation -- this is
a corollary of the 10,000-year evaluation period -- but there is no categorical exclusion of
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litigation of issues related to the environmental impact statement. Such litigation in NRC
hearings depends on whether and to what extent the NRC adopts the DOE environmental
impact statement, as the NWPA (§ 114(f)) requires to the extent "practicable."
5. Finally, Nevada says that the NRC improperly embraced EPA's "reasonable
expectation" standard for licensing disposal at Yucca Mountain rather than the NRC's
traditional "reasonable assurance" standard. But in the Part 63 rulemaking the NRC
carefully explained that the two standards mean essentially the same thing. The NRC
merely chose to avoid regulatory confusion by adopting EPA's proposed terminology.
Moving away from the NRC's traditional "reasonable assurance" fornulation also serves
to remind the public that the licensing inquiry at Yucca Mountain -- focusing on a
10,000-year time frame -- is different from the relatively short-term safety inquiries in
more typical NRC licensing cases.
ARGUMENT
Standard of Review
The fundamental issue before this Court is whether Part 63 is "arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law." See 5
U.S.C. 706(2)(A). This standard of review "is narrow and a court is not to substitute its
judgment for that of the agency." Southern Company Services, Inc. v. FCC, 313 F.3d

574, 579 (D.C. Cir. 2002) (internal quotations and citations omitted). The Court
"review[s] only to ensure that the agency examined the relevant data and articulated a
satisfactory explanation for its action." Huls America, Inc. v. Browner, 83 F.3d 445, 452
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(D.C. Cir. 1996) (internal quotations and citations omitted). Where, as with Part 63, a
court is reviewing agency decisions resting on technical and scientific judgments, judicial
deference is "extreme." See id.; see also United States Air TourAss'n v. FAA, 298 F.3d

997, 1008 (D.C. Cir. 2002).
To the extent this case involves review of NRC statutory interpretations,
deference is due to "permissible" agency interpretations under the well-known two-step
Chevron test. Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984); see also United States
v. Mead Corp., 533 U.S. 218 (2001); Southern Company Services, Inc. v. FCC, 313 F.3d

at 579.' That test looks first to Congress's clear commands, and gives effect to those. It
then gives wide interpretive room to agencies charged with filling in statutory gaps, or
construing ambiguities, in broad enabling legislation -- particularly where, as here,
Congress has granted an agency rulemaking power. See United States v. Mead Corp.,

'On occasion, our brief in this Court fleshes out NRC statutory interpretations that are
implied, but not expressed, in Part 63. This is because Nevada did not bring its statutory
claims to the NRC during the Part 63 notice-and-comment process. Thus, if this Court
considers Nevada's statutory claims, the Court should give Chevron deference to the
statutory constructions advanced by the NRC in this brief, notwithstanding the suggestion
in United States v. Mead that litigating positions ordinarily enjoy little deference. See 533
U.S. at 228. See generally Holland v. Nat'l Mining Congress, 309 F.3d 808, 818 (D.C.

Cir. 2002) (litigating positions sometimes entitled to judicial deference). Moreover, the
NRC's decision on Nevada's petition for rulemaking is a formal expression of
Commission views and plainly is entitled to full Chevron deference.
Even were this Court not to accord Chevron deference here, it should at least give
the NRC the benefit of any interpretive doubts under "Skidmore deference." See United
States v. Mead Corp., 533 U.S. at 227-28, citing Skidmore v. Swift & Co., 323 U.S. 134
(1944).
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533 U.S. at 226-27. By statute, the NRC enjoys a "'unique degree [of] broad
responsibility."' See Union of ConcernedScientists v. NRC, 920 F.2d 50, 54 (D.C. Cir.
1992), quoting Siegel v. AEC, 400 F.2d 778, 783 (D.C. Cir. 1968).
Four final points. First, in considering facial attacks on agency rules, this Court
must consider whether the rule can be lawfully applied, not whether "the rule in the
future might be misapplied." See Union of Concemed Scientists v. NRC, 920 F.2d at 56.
Second, agency refusals to initiate rulemaking are reviewed deferentially, taking into
account "pragmatic considerations" shown by the agency. See ProfessionalPilotsAss'n
v. FAA, 118 F.3d 758, 763-64 (D.C. Cir. 1997). Third, in construing agency rules, this
Court gives "controlling weight" to an agency's understanding of its own rules, absent
"plain" error. See Bowles v. Seminole Rock & Sand Co., 325 U.S. 410,414 (1945); A.J.
McNulty & Co., Inc. v. Secretaryof Labor, 283 F.3d 328, 331 (D.C. Cir. 2002). And,
fourth, this Court decides questions of its own jurisdiction as a de novo legal matter. See
Murphy Exploration & ProductionCo. v. DOI, 252 F.3d 473,478-80 (D.C. Cir. 2001).
I.

Nevada's Challenge to Part 63 Is Untimely and It Impermissibly
Relies on Arguments Not Raised Before the NRC.

A.

The OriginalPetitionfor Review Is Untimely.

Where, as with Part 63, a final NRC rule deals with the "activities of licensees,"
section 189 of the AEA makes the rule judicially reviewable under the Hobbs Act. See
42 U.S.C. 2239(a), (b). The Hobbs Act requires that petitions for review be filed within
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60 days after issuance of the final agency rule. See 28 U.S.C. 2342, 2344; see generally
NRDC v. NRC, 666 F.2d 595, 601 & nn. 41-42 (D.C. Cir. 1981).
Here, Nevada filed its original suit (No. 02-1116) on April 11, 2002, fully 160
days after FederalRegister publication of Part 63 on November 2, 2001 (JA 128). If the
Hobbs Act applies, therefore, Nevada's original suit is indisputably late. This is a fatal
jurisdictional defect. See NRDC v. NRC, 666 F.2d at 602. Accord United
TransportationUnion-IllinoisLegislative Boardv. STB, 132 F.3d 71, 75 (D.C. Cir.
1998).
The petition for review, however, invokes the NWPA, not the Hobbs Act, as the
basis for jurisdiction in this Court. So does Nevada's opening brief. See Pet. Br., at 1.
Nevada's intent, undoubtedly, is to avoid the Hobbs Act's 60-day deadline and to come
instead within the NWPA's 180-day deadline. See NWPA § 119(c), 42 U.S.C. 10139(c).
But a close reading of the NWPA and related legislation shows the NWPA's 180-day
limit inapplicable here.
1. The NWPA's jurisdictional provision, section 19(a), covers only agency
action "under this part," that is, under the NWPA's Part A ("Repositories for Disposal of
High-level Radioactive Waste and Spent Nuclear Fuel"). See 42 U.S.C. 10 139(a). The
"under this part" restriction ties judicial review to the source of authority for the
challenged agency action. See NRDC v. Abraham, 244 F.3d 742,43-47 (9' Cir. 2001).
Section 119 applies only where the agency actually takes action "under" the NWPA's
authority, not where NWPA questions are merely "implicated" by agency action taken
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under other authority. See id. at 746. The "NWPA -- like any other authority - can be
implicated by a decision that is not 'under' it for purposes of subject matter jurisdiction."
Id.
This Court has found NWPA jurisdiction where "pure happenstance" resulted in
placement of a repository-related NWPA provision outside the Act's Part A. See General
Electric Uranium Management Corp v. DOE, 764 F. 2d 896, 903 (D.C. Cir. 1985). But
the sine qua non of NWPA jurisdiction is that the agency action come "at least under the
Act." See NRDC v. Abraham, 244 F.3d at 747 (emphasis the Court's). Part 63 does not.
It is true that, in section 121(b), the NWPA directed timely issuance of an NRC rule
setting out "technical requirements and criteria" for licensing a repository. See 42 U.S.C.
10141(b). The very same provision, however, specified that the NRC was to use its
existing rulemaking "authority under otherprovisions of law." Id. (emphasis added).
The NRC's only such authority resides in the AEA and the Energy Reorganization Act
(transferring certain AEA functions to the NRC). See 42 U.S.C. 2201(b)(i); 42 U.S.C.
5842. The NWPA, in fact, expressly required issuance of licensing criteria that the NRC
would apply "under the Atomic Energy Act ... and the Energy Reorganization Act." See
NWPA § 121(b), 42 U.S.C. 10141(b).
A rule issued under the Atomic Energy Act comes under the "exclusive" Hobbs
Act remedy (and its 60-day deadline). Congress must be presumed to have acted with
"full understanding of existing law" -- that is, with knowledge of the Hobbs Act judicial
review scheme -- when it enacted the NWPA directing the NRC to use its "other"
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rulemaking authority (i.e., its pre-existing authority) to issue its "licensing criteria" rule.
See Edelman v. Lynchburg College, 122 S.Ct. 1145, 1152 (2002).2
In 1987, the First Circuit exercised Hobbs Act jurisdiction to review an EPA rule,
issued as part of the NWPA process, establishing "generally applicable standards" for
high-level waste repositories. See NRDC v. EPA, 824 F.2d 1258, 1267 n.7 ('

Cir. 1987).

Stressing the NWPA's mandate that EPA use its existing rulemaking "authority under
other provisions of law," the Court found that the EPA rule rested on its AEA authority.
See id. at 1263. Based on that finding, the Court concluded that it had Hobbs Act
jurisdiction. See id. at 1267 n.7. The First Circuit's analysis in NRDC v. EPA should
govern judicial review of the NRC's Yucca Mountain rule (Part 63) as well. Like the
EPA, the NRC is operating under a statutory directive to promulgate rules under its preexisting (non-NWPA) authority.
Notably, in a companion case to ours -- the pending lawsuit challenging the EPA's
latest repository standards -- all parties (including Nevada) agree that the Hobbs Act
establishes this Court's jurisdiction. See Brief of petitioner Nevada, et al., in Nuclear

Hobbs Act allows judicial challenges based on any claim of legal infirmity, even
claims based on statutes (like the NWPA) with separate judicial review provisions. See
City of Rochester v. Bond, 603 F.2d 927, 936-37 (D.C. Cir. 1979); see also GTE South,
Inc. v. Morrison, 199 F.3d 733, 742-43 (4h Cir. 1999); Northwest Resource Information
Center, Inc. v. NationalMarine FisheriesService, 25 F.3d 872, 874-75 (9lb Cir. 1994);
Michigan v. UnitedStates, 994 F.2d 1197, 1202-04 (6t Cir. 1993) (NRC case). The
NWPA's own judicial review provision (section 119) would cover only NRC action
specially authorized by that Act. See, e.g., 42 U.S.C. 10 134(d) (authority to extend
statutory deadline); 42 U.S.C. 10134(f)(4) (authority to adopt DOE's environmental
impact statement).
2 The
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Energy Institute, Inc. v. EPA, No. 01-1258 (and consolidated cases), filed Sept. 4, 2002, at
pp. 2-3. It is hard to see why our case should stand on a different footing.
2. Notwithstanding the NWPA's explicit directive that the NRC use its existing
rulemaking authority, Nevada maintained, when opposing our motion to dismiss, that the
NWPA is the true authority for Part 63 because absent the NWPA the NRC would lack
authority to regulate DOE's disposal of nuclear waste. This argument is incorrect.
Although the AEA does generally exempt DOE from the NRC's regulatory jurisdiction,
section 202 of the Energy Reorganization Act of 1974 removed that exemption in part and
gave the NRC "licensing and related regulatory authority" over certain DOE facilities. See
42 U.S.C. 5842.
Section 202(3) of the Energy Reorganization Act gave the NRC authority to license
and regulate DOE's disposal of high-level radioactive waste resulting from activities
licensed under the Act. See 42 U.S.C. 5842(3). The NWPA did not repeal or add to this
authority. It said expressly that "[n]othing in this Act shall be construed to amend or
otherwise detract from the licensing requirements of the [NRC] ... established in ... the

Energy Reorganization Act." See 42 U.S.C. 10134(f)(5). In short, the Energy
Reorganization Act, not the NWPA, gave the NRC the power (and the obligation) to
regulate DOE's proposed Yucca Mountain repository.
At the motions phase of this case, Nevada tried to get around section 202(3) by
noting that its specific language refers to NRC regulation of DOE "facilities used primarily
for the receipt and storage of high-level radioactive wastes .... " See 42 U.S.C. 5842(3)
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(emphasis added). "Storage," said Nevada, is not the same as "disposal." Therefore,
Nevada concluded, section 202 does not give the NRC authority over a DOE disposal
facility. This argument comes more than 20 years late. In 1981 the NRC promulgated a
final rule, 10 C.F.R. Part 60, on disposal of high-level wastes that set out requirements for
a DOE license application. See 46 Fed. Reg. 13,971 (Feb. 25, 1981). In the statement of
considerations accompanying Part 60 the NRC cited section 202 as authority for the rule
and stated explicitly: "The Commission interprets 'storage' as used in the Energy
Reorganization Act to include disposal." Id. at 13,971 n. 1.
When it enacted the NWPA in 1982, Congress was aware of the NRC's thenrecent issuance of Part 60.3 If the NRC's interpretation of its authority to issue Part 60 had
been wrong, Congress would surely have made clear in the NWPA that the NRC lacked
preexisting authority over DOE disposal facilities and needed new authority from the
NWPA. Instead, the NWPA simply directed the NRC to consider a DOE application to
construct a repository "in accordance with the laws applicable to such applications." See
42 U.S.C. 10134(d). The NWPA's legislative history confirms Congress's understanding
that the NRC already possessed licensing authority over a DOE facility for disposal of
high-level waste. 4

3 See, e.g., Nuclear Waste Disposal: Joint Hearingson S. 637 and S. 1662 Before the
Comm. on Energy and Nat. Res. and thte Comm. On Environ. andPublic Works, 97'
Cong. 237 (1981).

4 See

also H.R. Rep. No. 97-491, Part 1, 97' Cong., 2d Sess. 44 (1982), reprintedin
1982 U.S.C.C.A.N. 3810.
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In opposing our motion to dismiss, Nevada took the view that our position on
jurisdiction focuses too tightly on the precise "technical" statutory authority to issue Part
63. What matters, Nevada said, is not where the NRC's technical rulemaking authority
resides, but whether the NWPA contemplates issuance of NRC rules -- which, of course, it
unquestionably does. But, to reiterate our fundamental position, the NWPA instructed the
NRC to issue those rules "under" its preexisting authority. Because the jurisdictional grant
in section 119 of the NWPA, 42 U.S.C. 10139, is limited to agency actions "under" the
NWPA, the source of the agency's statutory authority to act becomes critical. In our view,
it cannot sensibly be said that the NRC issued Part 63 "under" the NWPA, as Nevada
would like, when the very same Act instructed the NRC to act "under" other provisions of
law. 5
3. Viewed from every perspective, then, Nevada's suit lies under the Hobbs Act.
To lift the case out of the Hobbs Act and into the NWPA's separate jurisdictional scheme
would require this Court to ignore Congress's NWPA directive that the NRC use its

'The NRC's inclusion of the NWPA in the "authority" preface of Part 63 does not
contradict our position on jurisdiction. Part 63's "authority" preface simply lists every
statute bearing remotely on the new rule, including all the statutes we have discussed in
this litigation (the AEA, the Energy Reorganization Act, EnPA, and the NWPA). This
laundry list does not answer the legal question which statute actually gave the NRC
rulemaking power. It also is irrelevant that Part 63 disclaimed reliance on the AEA's
general rulemaking provision, 42 U.S.C. 2201(b), for purposes of criminal enforcement
of some provisions. As recounted above, the Energy Reorganization Act fills in any gaps.
It gave the NRC "licensing and related regulatory authority" over DOE waste disposal
facilities. See 42 U.S.C. 5842(3). The NWPA, by contrast, gave the NRC no rulemaking
authority at all.
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"authority under other provisions of law" to issue a licensing criteria rule. See 42 U.S.C.
10141(b). Construing the NWPA and the Hobbs Act loosely would run afoul of basic
canons of statutory interpretation. "Judicial review provisions ... are jurisdictional in

nature and must be construed with strict fidelity to their terms." Stone v. INS, 514 U.S.
386,405 (1995). Such provisions must be read "with precision." Id., quoting Cheng Fan
Kwok v. INS, 392 U.S. 206, 212 (1968). See also Slinger Drainage, Inc. v. EPA, 237 F.3d

681, 682-83 (D.C. Cir. 2001).
B.

Statutory Claims Not Raisedin the Part63 Rulemaking Are Waived.

Nevada's opening brief in this case offers an extensive attack on the legal
sufficiency of Part 63, relying on statutory analyses Nevada did not raise during Part 63's
comment period. Nevada's Part 63 comments did not raise several questions it now deems
critical:
* Whether particular NWPA provisions require the NRC to demand a
DOE showing that geology provides the "primary" barrier for isolating
wastes. See Pet. Brief, at 42-47. During Part 63's comment period, Nevada
did not assert that the NWPA required geologic "primacy."

6

6 Petitioner Nevada has sought to revive its geologic "primacy" claim by raising it in
its petition for rulemaking and subsequent suit (No. 03-1058). But, as we explain below,
Nevada's second suit revives the "primacy" claim only if this Court agrees with us that its
jurisdiction lies under the Hobbs Act, not (as Nevada maintains) under the NWPA. The
NWPA forecloses suits challenging agency action known during the original review
period.
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* Whether, contrary to the NWPA (§ 121(b), 42 U.S.C. 10141(b)),
EnPA (§ 801(b)), or an EPA rule (10 C.F.R. 197.13), Part 63 fails to require
compliance with EPA's disposal standard as a prerequisite to authorization of
construction. See Pet. Brief, at 54-56. No hint of this argument appears in
Nevada's rulemaking comments.
* Whether the AEA or NEPA prohibits the NRC from using a
10,000-year time frame to evaluate DOE's Yucca Mountain application. See
Pet. Brief, at 59-62. Nevada's rulemaking comments do not advert to the
AEA or NEPA in connection with the 10,000-year issue.
None of these questions, properly analyzed, undercuts the NRC's Part 63. But the Court
need not reach them, for a petitioner may not challenge a rule on statutory grounds not
timely raised with the NRC. "Simple fairness ... requires as a general rule that courts
should not topple over administrative decisions unless the administrative body not only
has erred but has erred against objection made at the time appropriate under its practice."
United States v. L.A. Tucker Truck Lines, 344 U.S. 33, 37 (1952). Accord NationalAss'n
of Manufacturersv. DOI, 134 F.3d 1095, 1111 (D.C. Cir. 1998). Absent timely agency
consideration of a claimed statutory error, judicial review under the Chevron framework
becomes difficult or impossible, for the agency record may be silent, or nearly so, on the
points petitioners contest. See NRDC v. EPA, 25 F.3d 1063, 1074 (D.C. Cir. 1994).
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Here, Nevada made no claim during the Part 63 comment period that the rule
violates the statutory provisions that Nevada now features in its brief in this Court.' See
Nevada Comments, June 25, 1999 (JA 81). "[lailure to raise a particular question of
statutory construction before an agency constitutes a waiver of the argument in court."
NRDC v. EPA, 25 F.3d at 1074. Accord Nat'l Wildlife Fed'n v. EPA, 286 F.3d 554, 562

(D.C. Cir. 2002).' Nevada, in short, cannot challenge an NRC rule on statutory grounds
not brought to the NRC during the notice-and-comment process.
C.

The NWPA ProhibitsChallengesto Agency Action Known during the
OriginalReview Period.

In apparent recognition of the difficulties of seeking direct review of Part 63 too
late and on grounds not raised with the NRC, Nevada took the tack of filing a petition for

7 The

Part 63 comment period (as extended) closed on June 30, 1999. See 66 Fed. Reg.
at 55,732-33 (JA 129-30). Months later, the NRC convened a "roundtable" in Nevada to
foster common understandings among parties interested in Yucca Mountain. See 64 Fed.
Reg. 57,409 (Oct. 25, 1999). At the meeting, a State representative asserted (orally) that
the NWPA required that the geologic barrier be "primary." See Transcript, Nov. 2, 1999,
at 76-77 (JA 119-20). But the meeting was "not an extra comment period." Id. at 116
(JA 122). In issuing a final rule, the NRC is not obliged to consider informal remarks
offered long after the comment deadline. See Reytblatt v. NRC, 105 F.3d 715, 723 (D.C.
Cir. 1997).
This Court has suggested, but rarely found, an exception to the waiver doctrine that
applies where an agency action amounts to a "patent violation of the agency's statutory
authority." See Petroleum Communications, Inc. v. FCC, 22 F.3d 1164, 1169-70 (D.C.
Cir. 1994). As the remainder of our brief shows, Nevada does not come close to meeting
the "patent violation" test.
8
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rulemaking with the NRC, and seeking judicial review of its denial. This approach has
difficulties of its own.
Throughout this case, Nevada has insisted that the NWPA (with its 180-day
deadline) establishes this Court's jurisdiction. See Pet. Br. at 1; Pet. Suppl. Br. at 1. But
the NWPA, in section 19(c), gives a measure of finality to agency decisions. See 42 U.S.
C. 10139(c). It expressly prohibits late (after 180 days) challenges to agency action
"known" during the initial review period. See id. Here, of course, Nevada obviously
knew of Part 63, and its supposed statutory defects, from the moment it issued (Nevada
participated in the rulemaking). Yet Nevada waited more than 8 months to file a petition
for rulemaking (and its follow-up suit).' It would defeat section 19(c)'s purpose were
Nevada permitted to revive untimely or waived challenges to an NRC rule simply by
petitioning for rulemaking and bringing a new NWPA suit. See National Mining Ass'n v.
DOI, 70 F.3d 1345, 1350-51 (D.C. Cir. 1995).
We recognize, of course, that in the Hobbs Act context this Court has approved the
petition for rulemaking device to trigger a new opportunity to seek substantive judicial
review of agency rules. See Nat'l Mining Ass'n, 70 F.3d at 1350 (collecting cases). That's
because the Hobbs Act, unlike the NWPA and other sinilar laws, does not "specifically
address the consequences of failure to bring a challenge within the statutory period." Id.
Hence, if this Court agrees with us that Nevada's two Part 63 suits, properly analyzed, fall

9Petitioner Nevada filed the petition for rulemaking on July 12, 2002 (JA 177).
Part 63 issued on November 2, 2001 (JA 128).
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under the Hobbs Act, the law of this Circuit would allow Nevada's second suit (its
"petition for rulemaking" suit) to proceed to a merits judgment. This would mean, though,
that Nevada's original, "direct review" suit would have to be dismissed as untimely, thus
eliminating all merits issues from this litigation except for the one argument that Nevada
has raised in the second suit, i.e., the geologic "primacy" claim. See Pet. Suppl. Br., at
4-5.

Nevada's geologic claim, in any event, lacks substance, as do Nevada's other
merits claims. We turn now to the merits.
II.

The NRC'S Part 63 Fully Complies with the NVPA and Requires that
the Yucca Mountain Repository Provide Defense in Depth.

A.

The NVVPA Does Not Require that Geology Be the PrimaryBarnier.

Nevada mistakenly argues that section 112(a) of the NWPA, 42 U.S.C. 10132(a),
requires that the geology of Yucca Mountain be the "primary" barrier against release. See
Pet. Br. at 42 et seq. The language of section 112(a) will not bear such an interpretation:
.... [T]he Secretary [of Energy] ... shall issue general guidelines for the
recommendation of sites for repositories. Such guidelines shall specify detailed
geologic considerations that shall be primary criteria for the selection of sites in
various geologic media.
Clearly, this statutory obligation is imposed only on DOE.

As a matter of logic, that geology should be primary in choosing sites for
characterization does not mean that it should be the primary barrier against the release of

radiation. The tasks of selecting sites and designing a repository system are very different.
It made perfectly good sense to require DOE to make geology a primary consideration
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when DOE was still authorized to compare different sites before a choice was made
among them -- one would not compare the bare geology of one site with the geology
enhanced by engineering at another site. But once the preferred site or sites have been
chosen, it makes sense for the NRC to consider a greater range of factors in evaluating a
repository system that consists of multiple barriers. This difference in tasks is reflected in
the different requirements the NWPA imposes on DOE and the NRC.
Moreover, there is legislative history and more recent statutory language that
suggests that Congress did not intend that the geologic barrier be the primary barrier. In
the Congress that enacted the NWPA, the House Committee on Interior and Insular Affairs
commented, in its analysis of Section 112(a) of H.R. 3809, that "[tlhe primary feature of
the site specifically to be evaluated consists of a rock medium about 1,000 or more feet
underground which will of itself provide one of the primary containments of the waste."
H.R. Rep. No. 97-491,

9 7 th Cong.,

2d Sess., Part 1,at 50 (1982) (emphasis added).10

Indeed, the changes Congress wrought through EnPA reveal that Congress was
hoping the NRC could rely on engineering even more than the agency proved able to.
Section 801(b)(2) of EnPA requiresthe NRC to "assume, to the extent consistent with the
findings and recommendations of the National Academy of Sciences," that engineered

'"Nevada cites NRDC v. EPA, 824 F.2d 1258 (st Cir. 1987), for the proposition that
"the surrounding geologic formations would be the major component of the containment
mechanism." Pet. Br. at 46. However, the decision in that case does not support that
proposition. The question whether geology was to be the primary barrier in the repository
system was not presented in NRDC v. EPA, and the decision does not argue the
proposition one way or the other.
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barriers, together with DOE's post-closure oversight of the facility, would be "sufficient to
... prevent any activity at the site that poses an unreasonable risk of breaching the
repository's engineered or geologic barriers ... and ... prevent any increase in the exposure
of individual members of the public to radiation beyond allowable limits." The Academy
ultimately concluded that such an assumption was not reasonable. See 64 Fed. Reg. at
8,642 (JA 54). Nonetheless, the statutory direction shows something unacknowledged by
Nevada, namely, a Congressional willingness to place a great deal of reliance on
engineering and post-closure oversight.
It is not clear that there is any logical alternative to Congress' longstanding
multiple-barrier approach to the role of geology in the final repository. Nevada uses the
word "primary" incessantly but never says what the word should mean in the context of
waste disposal. One might reasonably assume that engineering and geology will be interrelated in such a manner that neither one can be called "primary" or "secondary." For
example, as long as the engineered waste packages remain intact they will be the
"primary" barrier for isolation of the wastes, both in the sense of "first" and "most
significant." In that sense, a well-engineered, long-lived waste package are "primary,"
regardless of the potential effectiveness of purely geologic isolation. It can hardly be
argued that, whatever the strength of the geology, Congress prohibited an even stronger
engineering barrier. But the integrity and long life of the engineered packages are in turn
protected by geologic barriers, which keep groundwater from reaching the packages and
inducing deterioration. So one could say that the geology is "primary" after all because it
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is the first line of protection against water. "Primary" cannot mean that the geologic
barrier must be perfect, or Congress would not have required multiple barriers. Even
Nevada recognizes that none of the barriers is required to be perfect. See Pet. Br. at 52.
These are simply word games, as is Nevada's entire argument on this matter.
In its supplemental brief, Nevada argues that the NRC's denial of the State's
petition for rulemaking "confirms" Nevada's argument that the NWPA requires Part 63 to
make geology "primary." See Pet. Suppl. Br. at 4. Nevada quotes the NRC's
acknowledgment that there would be "little sense" in having DOE's site selection
guidelines and NRC's repository licensing regulations "contradict each other." See id. at
4-5 citing 68 Fed. Reg. 9,027 (JA 262). Nevada should have quoted the very next line in
the denial: "But there is no such contradiction." The NRC pointed out that the licensing
regulations will be applied to a site -- Yucca Mountain -- that has already been selected
and "would have already passed the section 112 tests for geologic considerations in the
DOE guidelines." Id.
Replying to this, Nevada asks (for the first time), "[W]hat if ... Yucca did not pass
the test?" and claims "NRC has no answer." See Pet. Suppi. Br. at 5. The answer appears
quite straightforward. Congress in effect overrode the section 1 12 tests for choosing
among candidate sites when it later directed DOE to concentrate solely on Yucca
Mountain."

The answer to Nevada's "what if ... " question is simply that the NRC will not

"Notably, DOE in 1986 had concluded that the Yucca Mountain site met the section
112 criteria and recommended the site for site characterization.
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license Yucca Mountain if the proposed repository cannot meet the standards that EPA
and the NRC have established.
In sum, Congress has understood from the beginning that geology is of major
importance, but not exclusive importance. The NWPA calls for "a system of multiple
barriers," each of which will make a significant contribution to ensuring safe performance.
See NWPA § 121(b), 42 U.S.C. 10141(b). Part 63 fully reflects Congress' understanding.
See also 68 Fed. Reg. at 9025-28 (JA 260-63) (denial of petition for rulemaking).
B.

Part63 Fully Implements the NWVPA's "Multiple Barier"Requirement
and Thus the Agency's LongstandingPolicy of Defense in Depth.

The parties agree that section 121(b)(1)(B) of the NWPA, 42 U.S.C.
10141 (b)(1)(B), directs the NRC to establish criteria with "multiple barriers." Nevada
wrongly claims that Part 63 violates this direction. As essentially its sole support for this
claim, Nevada says that there is no requirement in Part 63 for how effective any barrier
must be, that, indeed, a barrier that held release of radioactivity back for only a day would
satisfy Part 63. See Pet. Br. at 42, 43. "Missing is any specific requirement for any barrier
to provide any degree of protection that is substantially independent of the others .... " Id.
at 49. The absence of such standards in Part 63 represents for Nevada a "stunning reversal
in NRC's core licensing ideology for Yucca ... ," a reversal, moreover, that the NRC has
applied to Yucca Mountain alone. Id. at 35 n.13.
Part 63 could hardly be clearer about the importance of both geologic and
engineered barriers. It speaks consistently and often of a "geologic repository." It also
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carries over the statutory requirement for multiple barriers: "The geologic repository must
include multiple barriers, consisting of both natural barriers and an engineered barrier
system." 10 C.F.R. 63.113(a).
The word "barrier" here denotes no one-day affair, as Part 63's definition of
"barrier" makes clear:
Barrier means any material, structure, or feature that, for a period to be determined
by NRC, prevents or substantiallyreduces the rate of movement of water or

radionuclides from the Yucca Mountain repository to the accessible environment,
or prevents the release or substantially reduces the release rate of radionuclides
from the waste.
10 C.F.R. 63.2 (emphasis added).
Part 63 makes clear that, no matter how substantial each barrier must be, multiple
barriers are required. This is the heart of "defense in depth:"
Although there is an extensive geologic record ranging from thousands to millions
of years, this record is subject to interpretation and includes many uncertainties. In
addition, there are uncertainties in the isolation capability and performance of
engineered barriers .... These uncertainties are addressed by requiring the use of a
multiple barrier approach ....
10 C.F.R. 63.102(h).
Demonstration of compliance with the NRC's requirement for multiple barriers is
no simple matter. In particular, the capability of each barrier considered "important" must
be described and the description justified:
Demonstration of compliance with Sec. 63.113(a) must: (a) Identify those design
features of the engineered barrier system, and natural features of the geologic
setting, that are considered barriers important to waste isolation. (b) Describe the
capability of barriers, identified as important to waste isolation, to isolate waste ....
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(c) Provide the technical basis for the description of the capability of barriers,
identified as important to waste isolation, to isolate waste.
lOC.F.R. 63.115.
In one situation, Part 63 clearly does make the geologic barrier the "primary"
barrier, not in the vague way that Nevada would have it, but in a perfectly definite way:
The ability of the geologic repository to limit radiological exposures to the
reasonably maximally exposed individual, in the event of human intrusion into the
engineered barrier system, must be demonstrated through an analysis ....
10 C.F.R. 63.113(d). That analysis must
Demonstrate that there is a reasonable expectation that the reasonably maximally
exposed individual receives no more than an annual dose of 0.15 mSv (15 mrem)
as a result of a human intrusion, at or before 10,000 years after disposal.
10 C.F.R. 63.321(b)(1).' 2
Nevada nonetheless argues that Part 63 represents a reversal in the NRC's
"ideology" of setting standards for a geologic repository. Nevada's claim rests largely on
the absence in Part 63 of a separate quantitative rule for each of the multiple barriers. Part
60 has such a rule for the geologic barrier (10 C.F.R. 60.113(a)(2)), and two other such
rules for the waste packages (10 C.F.R. 60.113(a)(1)(ii)(A) and (B)). Nevada is especially
concerned that Part 63 does not contain Part 60's rule for the geologic barrier. In what
amounts to a charge of conspiracy among Federal agencies, Nevada claims that Part 60's
standard on groundwater travel time was removed because, in Nevada's opinion, studies of

'2See also 68 Fed. Reg. at 9,023, 9,027 and 9,031 (JA 258, 262, and 265).
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the geology at Yucca Mountain had revealed that the standard could not be met. See Pet.
Br. at 27 et seq.'
The record before this Court quite clearly reveals the real reason why Part 63 does
not contain separate quantitative standards for the geologic and engineered barriers: The
application of quantitative performance standards for individual barriers can lead to a total
repository design that is less than optimal.
The National Academy's 1995 Report first pointed this out, largely before what
Nevada alleges were 1995-1996 reports that the geology at Yucca Mountain could not
meet Part 60's standard on groundwater travel time. Indeed, the Academy used as its
leading example the very groundwater travel time standard that Nevada now says the NRC
should have retained. The Academy said,
.... [W]e conclude that because it is the performance of the total system in
light of the risk-based standard that is crucial, imposing subsystem performance
requirements might result in a suboptimal repository design.
For example, in 10 CFR 60, there is a subsystem requirement that "the
geologic repository shall be located so that the preemplacement ground water
travel time along the fastest path of likely radionuclide travel from the disturbed
zone to the accessible environment shall be at least 1,000 years..." ....

'3 Nevada is essentially asking the Court to rule on factual issues, among them the state
of knowledge about the geology at Yucca Mountain. However, the NRC should not
comment now on the geology of Yucca Mountain. The NRC must eventually adjudicate
DOE's license and should avoid prejudging issues. We note also that, in making its claim
on groundwater travel, Nevada cites to many documents the Commission did not consider
in reaching its decision to promulgate Part 63 (these documents are in Nevada's
Supplemental Index in No. 02-1116). The NRC does not consider these documents to be
part of the administrative record underlying Part 63. See F.R.A.P. 16(a).
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.... However, such a requirement could force the repository design team to
alter the specific location of the emplaced waste to a location that, although it
could meet the travel-time requirement, would be less optimal. That is, it could
imply greater future individual risks - due to other factors such as, for example, a
less optimal gaseous pathway ....
Academy Report at 125-126 (JA 22-23). Despite the Academy's laying out what it calls
its "conclusion," Nevada treats it as only a "suggestion" (Pet. Br. at 34) and instead tries to
graft onto the quoted text a meaning it will not bear, namely, that the Academy was saying
*

that there should be more such subsystem standards, so that every pathway is covered by a
standard.' 4 Pet. Br. at 34 n.12.
Moreover, the absence in Part 63 of the quantitative subsystem standards in Part 60
is no reversal of regulatory "ideology." Though Part 60 has a quantitative standard for the
geologic barrier and others for the engineered barrier, none of the standards is categorical.
Part 60 provides that, "On a case-by-case basis, the Commission may approve or specify
some other radionuclide release rate, designed containment period or pre-wasteemplacement groundwater travel time, provided that the overall system performance
objective ... is satisfied." 10 C.F.R. 60.113(b). Clearly, Part 60, like the later Part 63,
reflected the NRC's longstanding view that the important standard is the "overall system
performance" standard. Part 60 contained quantitative subsystem standards primarily
because the NRC was unsure at that time of being able to measure total system

'4 It is interesting that Nevada's proposed revisions to Part 63 include only one such
standard, the groundwater travel time, the very standard that the Academy said could lead
to suboptimal design.
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performance. 64 Fed. Reg. at 8,648-49 (JA 60-61). Now, however, the Academy and the
NRC agree that the total system performance can be measured adequately, and that
imposition of subsystem performance standards may lead to higher risks by foreclosing
design options that would result in better long-term repository performance. Nevada may
choose to disagree, but the departure from Part 60 was fully considered by the NRC when
it adopted Part 63 and fully explained in the statement of considerations.' 5
Nevada sees unfairness because Part 63 applies only to Yucca Mountain, with Part
60 remaining in place for other possible repositories. See Pet. Br. at 51. However, as the
Commission made clear when it issued the proposed Part 63, the Commission will amend
Part 60, should an additional repository site be authorized. 64 Fed. Reg. 8,643 (JA 55).
The Commission declined to revise Part 60 because the EnPA had carved out a different
path for Yucca Mountain requirements, and the EPA had chosen to issue a new Part, rather
than revise its own generic requirements. 66 Fed. Reg. 55,737. There is nothing unfair to
Nevada in any of this.
III.

Part 63's Provisions on Authorizing Construction Require Compliance
with EPA's Standards.

Nevada claims that Part 63 violates the NWPA, and EPA's Part 197, by allowing
the NRC to authorize construction of a repository at Yucca Mountain before the NRC has

'5Indeed, as the NRC pointed out when publishing the proposed rule, the agency was
unable to demonstrate that compliance with the Part 60 subsystem standards assured that
EPA's standards would be met. See 64 Fed. Reg. at 8,648 (JA 60). Thus, the subsystem
standards that Nevada wants are neither necessary nor sufficient for meeting the overall
standards.
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determined that the repository will meet EPA's disposal standard. See Pet. Br. at 54-56.
As we demonstrate below, the NRC has done no such thing.
Part 63 does not permit the NRC to authorize construction until the agency has
determined, among other things, that the repository will meet all of EPA's standards,
including its disposal standards; in other words, compliance with EPA's standards is a
necessary condition of the authorization of construction, one of several. Part 63 requires
that, before authorizing construction, the NRC must find that "there is reasonable
expectation that the materials can be disposed of without unreasonable risk to the health
and safety of the public." 10 C.F.R. 63.31(a) (emphasis added). The phrase "reasonable
expectation" could refer only to EPA's disposal standard, because in Part 63 the phrase
has application only to EPA's disposal standard, "reasonable assurance" being applied to
all other standards, both EPA's and the NRC's. Moreover, the requirement that such a
finding be made gives point to Part 63's informational requirement that DOE's initial
application "be as complete as possible in the light of information that is reasonably
available at the time of docketing [of the application]." 10 C.F.R. 63.21(a).
Nevada, though, tries to read ambiguity into the rule. Nevada focuses on a single
word in section 63.31 (a)(3), the section that says how the NRC will proceed in making its
findings. That section says, in pertinent part, that the NRC, "in arriving at these
determinations, ... shall considerwhether ... the site and design comply with the
performance objectives and requirements contained in subpart E of this part .... " 10 C.F.R.

63.31 (a)(3)(ii) (emphasis added). (Subpart E requires compliance with EPA's standards;
39

see 10 C.F.R. 63.113(b).) Nevada construes the word "consider" here to mean that the
NRC will simply look, apparently pointlessly, to see whether EPA's standards are met there being no bar to authorizing construction even if the proposed repository appears
likely not to comply with those standards.
This reading is plainly contrary to the requirement in section 63.3 1(a)(2), quoted
earlier. Of course the Commission will "consider" whether EPA's standards, among
others listed in section 63.3 1(a)(3), are met, but such consideration has a clear point,
namely the ultimate finding of reasonable expectation. This is also confirmed by the
Commission's remark in the statement of considerations for the final Part 63 that the
agency must find a "reasonable expectation for demonstration of compliance" with EPA's
standards. See 66 Fed. Reg. at 55,777 (JA 174).
As a matter of statutory law, the NRC was not obliged to require a finding of
reasonable expectation before authorizing construction, for neither the NWPA nor EnPA
requires such a finding before construction. Section 12 1(b) of the NWPA, 42 U.S.C.
10141(b), simply directs the NRC to establish criteria for "approving or disapproving ...
applications for authorization to construct repositories .... " Section 12 1(b) does not direct

the NRC to make any particular finding to authorize construction. Similarly, EnPA says
nothing about construction. It focuses on storage and disposal only. EPA has created
within its Part 197 a Subpart A for "Public Health and Environmental Standards for
Storage," and a Subpart B for "Public Health and Environmental Standards for Disposal."
(Emphasis added.) EPA says, "The NRC will require DOE to comply with all of the
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applicable provisions of 40 C.F.R. Part 197 before authorizingDOE to receive radioactive

material at the Yucca Mountain site." 66 Fed. Reg. 32,074, 32,075 (June 13, 2001) (final
rule) (emphasis added). Part 197 says nothing about construction.
Nonetheless, the NRC has for twenty years consistently believed that each of the
four major decisions the Commission must make -- authorization of construction,
licensing of receipt and storage of waste, amendment of the license in order to permit
closure of the repository, and termination of the license -- should be made with a view to
the ultimate performance standard the repository must meet. See 66 Fed. Reg. at 55,738
(JA 135). Part 63 does this for construction. See 10 C.F.R. 63.3 1(a).
IV.

The Commission's 10,000-Year Compliance Period and Treatment of
Peak Dose in Part 63 Are Reasonable and Larful.

Nevada argues in its opening brief that "Part 63 violates the NWPA, the AEA, and
NEPA by precluding consideration of peak disposal risks, arbitrarily limiting compliance
to 10,000-years." Pet. Br. at 57. This argument is wrong in all respects.
A.

Part63's 10,000-Year Compliance PeriodIs Reasonable.

In the statement of considerations for Part 63 the NRC addressed the issue raised
by commenters: Is a 10,000-year compliance period reasonable in light of
recommendations by the National Academy of Sciences?
The Academy found it feasible, from a purely technical perspective, to calculate
post-10,000-year doses. The NRC recognized that Congress had established human
exposure, not the amount of radioactive releases per se, as the measure for acceptability of
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a repository.'6 Thus the length of the compliance period must be chosen so that human
exposure can be meaningfully projected. The NRC observed that "[t]he fact that it is
feasible to calculate performance of the engineered and geologic barriers making up the
repository system for periods much longer than 10,000 years does not mean that it is
possible to make realistic or meaningful projections of human exposure and risk
attributable to releases from the repository over comparable time frames." 66 Fed. Reg. at
55,760 (JA 157). Accordingly, the NRC concluded that setting a compliance period for
Yucca Mountain involved not only scientific analysis but also a policy decision.
"Determining just how far into the future current knowledge can no longer support
'reasonable' assumptions about pathways affecting human exposure is clearly a subjective
policy judgment." Id. The Academy itself recognized that choice of an evaluation period
involved both technical and policy judgments. Academy Report at 56 (JA 12).
The NRC's choice of 10,000 years as a period within which meaningful
projections of human exposure can be made was consistent with EPA standards and
reasonable in its own right. See 40 C.F.R. 197.20 (EPA standard). Although the National
Academy of Sciences Report stated that as a matter of physics and geology it might be
possible to estimate the radioactive releases from Yucca Mountain for periods approaching
a million years, the NRC noted that "NAS acknowledged that projecting the behavior of
human society over long periods is beyond the limits of scientific analysis." Id. One may

'6 See,

e.g, EnPA § 801(a), 42 U.S.C. 10141 note.
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argue about how far into the distant future one should attempt such projections, but there
can be no precise or certain answer. It was the NRC's judgment that over periods in
excess of 10,000 years "it is all but impossible to make useful and informed assumptions
about human behaviors and exposure pathways." Id., quoted in Pet. Br. at 60. This
conclusion is reasonable and obvious on its face.
Nevada responds that it is also speculative and "beyond the limits of scientific
analysis" to project human behavior "for periods of well under 10,000 years." See Pet.
Br. at 63 (emphasis in the original). Of course it is. But the NRC had to select a
compliance period that was both defensible and consistent with EPA's 10,000-year period.
A shorter compliance period would have been less protective and not consistent with EPA.
An enlarged period might have been possible as far as geology and engineering go but
would obviously have increased the speculation inherent in predicting human behavior.
The NRC had to draw a line somewhere. As a matter of both agency policy and agency
expertise (and legally required conformity with EPA standards), the NRC's choice of a
10,000-year compliance period was reasonable, and the Commission reasonably explained
its decision.
In reviewing EPA repository standards in NRDC v. EPA, 824 F. 2d at 1267, the
First Circuit "look[ed] to see whether the agency has adequately explained the facts and
policies upon which it relied." The Court added, "If these requirements are satisfied, we
will not substitute our judgment for that of the agency." Id. The NRC met this test in
selecting 10,000 years as the Part 63 compliance period. That choice should be upheld.
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B.

Part63s Treatment of "Peak Dose" Is Reasonable.

Nevada argues that the NRC's "categorical exclusion of any evidence challenging
DOE's peak dose calculation ... violates NEPA." See Pet. Br. at 61. But there is no
"categorical exclusion" in Part 63. To the contrary, Part 63 specifically requires DOE to
include a post-10,000-year peak dose calculation in its environmental impact statement.
See 63 C.F.R. 63.341. Although the rule states that "no regulatory standard applies" to the

peak dose, it requires DOE to supply peak dose information "as an indicator of long-term
disposal system performance." See id.
By statute, the NRC must adopt DOE's environmental impact statement "to the
extent practicable" and "no further consideration shall be required ...." NWPA

§ 114(f)(4), 42 U.S.C. 10134(f)(4). This statutory mandate in effect amends NEPA for
purposes of an NRC proceeding to license Yucca Mountain. Thus a limitation on
challenges to the treatment of peak dose in DOE's environmental impact statement would
not violate NEPA; rather, it would be in accord with the NWPA.
In any case, contrary to what Nevada claims, there is no absolute or "categorical"
limitation on such challenges. Under NRC rules implementing the NWPA requirement
that the NRC adopt the DOE environmental impact statement "if practicable," if
participants in a Yucca Mountain licensing proceeding come forward with "substantial
new information" that would impugn DOE's NEPA analysis, they may challenge, in the
context of NRC hearings, the "practicability" of adopting DOE's environmental impact
statement. See 10 C.F.R. 51.109.
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Nevada evidently bases its "categorical exclusion" argument on the NRC's remark
in the Part 63 statement of considerations that DOE's peak dose calculations may not be
"the subject of litigation" in a Yucca Mountain licensing proceeding. See Pet. Br. at
58 citing 66 Fed.Reg. at 55,760 (JA 157). But the statement of considerations is not part
of the rule itself and must be construed in a manner consistent with NRC regulations, in
particular with 10 C.F.R. 63.341 and 10 C.F.R. 51.109. See Wyoming Outdoor Council v.
U.S. ForestService, 165 F.3d 43, 53 (D.C. Cir. 1999). Those regulations permit NRC
hearings on "peak dose" issues in limited situations (ie., where it is not "practicable" to
adopt DOE's environmental impact statement).17
V.

The NRC's "Reasonable Expectation" Licensing Standard Is Legally
Permissible.

" Nevada argues (Pet. Br. at 61) that the NRC's supposed "refusal" to allow litigation
over peak dose is contrary to Union of ConcernedScientists v NRC, 735 F.2d 1437 (D.C.

Cir. 1984). UCS held that the NRC cannot categorically remove from a licensing hearing
an issue material to the licensing decision. Id. at 1451. Nevada has misapplied UCS.
Because the NWPA requires the NRC to adopt DOE's environmental impact statement
"to the extent practicable," with "no further consideration," DOE's calculation of peak
dose may prove not "material" to the NRC's Yucca Mountain licensing decision, and its
exclusion vel non will not be govemed by UCS. To the extent that peak dose may remain
material, Part 63 does not exclude it from litigation, for the reasons we have discussed at
length.
More closely in point are two later UCS cases. In Union of ConcernedScientists v
NRC, 880 F. 2d 552 (D.C. Cir. 1989), petitioners asserted that an NRC rule under
challenge "remains vulnerable to arbitrary applications and impermissible
interpretations." Id. at 558-559. This Court rejected UCS's arguments. "(yW]e find they
suggest, at most, only that the rule might in the future be misapplied. Such arguments are
of course inappropriate here where the rule is being challenged on its face." Id. Accord
Union of ConcenedScientists v. NRC, 920 F.2d at 54. For the same reason Nevada's

"categorical exclusion" argument should be rejected here.
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Part 63 says that DOE must demonstrate that there is "reasonable expectation" that
waste disposal at Yucca Mountain would meet EPA's dose standard. See 10 C.F.R.
63.303. Nevada argues that this standard unlawfully relaxes the "reasonable assurance"
standard the NRC uses in other contexts.'s See Pet. Brief, at 66-75. Nevada is incorrect.
A.

The "Reasonable Expectation" StandardIs Not Prohibitedby Statutory
Law.

When licensing "production or utilization facilities," such as nuclear power
reactors, the NRC by statute is required to ensure "adequate protection to the health and
safety of the public." See AEA § 182(a), 42 U.S.C. 2232(a). In making its statutory
"adequate protection" inquiry, the NRC historically has demanded "reasonable assurance"
of "adequate protection." See, e.g., 10 C.F.R. 50.35(a) (reactor construction permits);
10 C.F.R. 50.40(a), 50.57(a) (reactor operating licenses). Years ago, the Supreme Court
upheld the NRC's "reasonable assurance" standard as a valid means of finding "adequate
protection" in the context of nuclear power reactors. See PowerReactorDevel. Co. v.
Int'l Union of Elec., Radio and Mech. Workers, 367 U.S. 396,407-09 (1961).

However, neither the NRC nor the Supreme Court has ever suggested that
"reasonable assurance" is the only permissible terminology for NRC safety inquiries.
Yucca Mountain is not a power reactor or other facility covered by the statutory "adequate

'8 The "reasonable expectation" standard applies only when the NRC is determining
whether DOE meets EPA's dose standard for waste disposal. Elsewhere in Part 63,
including those sections that implement EPA's dose standard for waste storage, the
"reasonable assurance" standard applies. See, e.g., 10 C.F.R. 63.3 1(a)(1).
46

protection" requirement. Instead, it falls under sections 53 and 81 of the AEA -- the
NRC's statutory authority for regulating "special nuclear material" and "byproduct
material" (the constituents of high-level radioactive waste). See 42 U.S.C. 2073, 2111.
These provisions require the NRC to exercise its regulatory powers with a view toward
"common defense and security" and the "health and safety of the public." See id. Other
pertinent laws, the NWPA and EnPA, establish no regulatory approval threshold of their
own, requiring only NRC consistency with EPA standards. 9 There is plenty of room in
this statutory scheme for the NRC to adopt Part 63's "reasonable expectation" standard.
B.

As Applied to a Repository, "Reasonable Expectation" and "Reasonable
Assurance"Are Virtually Indistinguishable,and Thus the "Reasonable
Expectation StandardIs Not Too Vague and Does Not Reduce the
Applicant's Burden of Proof.

Nevada maintains that the phrase "reasonable expectation" lowers a license
applicant's burden of proof before the NRC, potentially allowing Yucca Mountain to be
licensed even if shown to be unsafe. See Pet. Br. at 73-74. In the same vein, Nevada
argues that "reasonable expectation" is vague and means "whatever suits NRC's purposes
at the time," and indeed amounts to "no 'safety' standard at all." See id. at 69-70 and 75.
Nevada argues strenuously in favor of the "reasonable assurance" standard.

'9 The NWPA mentions the phrase "reasonable assurance" just once, in the NWPA's
general "findings and purposes" provision, in describing what Congress itself was doing
in enacting the NWPA. But the phrase imposes no substantive restriction on the content
of the NRC's or EPA's technical licensing criteria. See NWPA § 11 l(b)(l), 42 U.S.C.
10131(b)(1). The NWPA provision goveming the content of NRC licensing criteria,
NWPA § 121(b), 42 U.S.C. 10141(b), says nothing about "reasonable assurance."
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At bottom, however, as applied to Yucca Mountain there is no consequential
difference between the two standards, given the nature of the determinations at issue. In
the proposed Part 63, the NRC originally said that it would carry over its traditional
"reasonable assurance" approach. See 64 Fed. Reg. at 8,650 (JA 62). The NRC believed
that use of the phrase "reasonable assurance" would allow sufficient flexibility to resolve
the complex and unique technical questions presented by the licensing of Yucca Mountain
for a period of 10,000 years because it took sufficient account of the "time period" and
"uncertainties" involved. Id.
Nonetheless, EPA commented that the NRC's use of the phrase "reasonable
assurance," while common in the context of nuclear power plant licensing, and appropriate
for determining whether DOE met EPA's waste storage standards, see 66 Fed. Reg. at
32,084-85, might not be appropriate for determining the long-terTn performance of the
repository, where projections of performance over thousands of years have inherently
larger ranges of uncertainty. See 66 Fed. Reg. at 55,739 (JA 136). In EPA's view,
"reasonable assurance" might connote an "extreme approach" focused on stringent
analysis of worst-case parameters. See id. EPA also pointed out that its own Yucca
Mountain standards for disposal required compliance with dose limits to be demonstrated
with "reasonable expectation," and that use of the phrase "reasonable assurance" by the
NRC could be perceived as altering those dose limits. See id. at 55,740 (JA 137).
The NRC responded that "reasonable assurance" did not require analysis of worstcase scenarios or use of extreme values in calculating repository performance over the
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long term. See id. at 55,739-40 (JA 136-137). Ultimately, however, "to avoid any
misunderstanding and to achieve consistency with EPA standards," the NRC adopted
EPA's preferred "reasonable expectation" formulation. See id. at 55,740 (JA 137).
Borrowing directly from EPA's 40 C.F.R. 197.13, Part 63 defines "reasonable
expectation" as a four-part inquiry that "does not require absolute proof" and does require
taking account of "greater uncertainties in making long-term projections." See 10 C.F.R.
63.304; see also 10 C.F.R. 63. 101(a)(2). In fact, Part 63's "reasonable expectation" test is
clearly similar to Part 60's "reasonable assurance" test. Compare 10 C.F.R.60. 101(a)(2)
with 10 C.F.R. 63.101 (a)(2).20
Notably, and despite its challenge to Part 63's "reasonable expectation" standard,
Nevada itself says that the difference between "reasonable expectation" and "reasonable
assurance" is "illusory." See Pet. Br., at 71-73. This amounts to a concession that little if
anything rides on Nevada's litigating position. This Court ought not set aside a regulatory
standard that does not differ meaningfully from the standard Nevada prefers, and which is
put in place to avoid confusion and promote comity between agencies. 2'

20 Part

60 says, in terms similar to Part 63's, that "[p]roof of ... future performance

over time periods of many hundreds or many thousands of years is not to be had in the
ordinary sense of the word." 10 C.F.R. 60.101(a)(2).
2

The fundamental similarity of the two standards is recognized by the National
Academy. See Academy Report at 71 (JA 18). However, insofar as EPA was correct that
"reasonable expectation" and "reasonable assurance" might convey different connotations
to some readers, the difference justifies the NRC's choice of EPA's preferred term,
"reasonable expectation," given the unique technical and legal context of the Yucca
Mountain licensing process. In no other setting does the NRC evaluate safety over time
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Nevada complains that Part 63's "reasonable expectation" standard "removes any
real requirement of proof." Pet. Br. at 69. Apparently Nevada believes that "reasonable
assurance" equates to "preponderance of the evidence" at NRC hearings, that "reasonable
expectation" equates to something less, and that, accordingly, the NRC may approve the
Yucca Mountain repository "in the face of preponderance of the evidence that the project
is actually unsafe. " See Pet. Br. at 73-74 (emphasis in original).
This argument refutes itself as a matter of reductioad absurdum. The NRC
obviously has no intention of licensing an "unsafe" facility. Contrary to Nevada's view,
"reasonable assurance" and "preponderance of the evidence" are not the same thing.
Nevada fundamentally confuses the burden of proof for individual contested facts at
hearings (preponderance of the evidence) with the level of overall confidence necessary
for licensing decisions ("reasonable assurance" or "reasonable expectation"). Once
individual facts have been established by a preponderance of the evidence, the NRC
considers the record as a whole (including levels of uncertainty) to determine whether
there is reasonable confidence that the proposed facility can be safely built and operated.
Use of the phrase "reasonable expectation" does not change the NRC's inquiry or reduce
consideration of uncertainties. See 66 Fed. Reg. at 55,739-40 (JA 136-137).

periods as long as 10,000 years. NRC review of the Yucca Mountain repository, in other
words, is not the usual licensing inquiry. The "reasonable expectation" terninology
shows unambiguously that the NRC recognizes the reality that a different kind of inquiry
is necessary in making determinations about a high-level waste repository.
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The cases Nevada cites are not to the contrary. For example, in North Anna
Environmental Coalition v. NRC, 533 F.2d 655 (D.C. Cir. 1976), this Court made no
holding regarding burdens of proof. It merely noted that the NRC's Appeal Board had
specifically declined to equate "reasonable assurance" with "preponderance of the
evidence." Id. at 667.
Finally, Nevada's charge of vagueness lacks merit. The level of confidence that
Part 63 articulates as "reasonable expectation" is clear and adequately described in the rule
itself. See 10 C.F.R. 63.304 (incorporating EPA's 40 C.F.R. 197.14). As Nevada
acknowledges, absolute proof of a facility's safety is neither possible nor required for the
NRC to license a facility. See Pet. Br. at 71. What NRC licensing calls for is a reasonable
degree of confidence, based on a consideration of the entire record. To make a
"reasonableness" finding, of course, the NRC will have to exercise its expert judgment.
But that does not render the standard unworkable. In fact, Part 63 takes care to lay out in
considerable detail what is expected. See 10 C.F.R. 63.101(a)(2), 63.304.
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CONCLUSION
For the foregoing reasons, this Court should deny or dismiss the petitions for
review.
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