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N U L E A R E N E R G Y I N S T I T U T E

Joe F. Colvin

PRESIDENT AND

CHIEF EXECUTIVE OFFICER

May 23, 2003

The Honorable Nils J. Diaz
Chairman
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 Cl
Washington, DC 20555-0001

SUBJECT: Staff Requirements Memorandum in Response to SECY-02-0166,
"Policy Options and Recommendations for Revising the NRC's Process
for Handling Discrimination Issues" (March 26, 2003)

Dear Chairman Diaz:

In the recent Staff Requirements Memorandum (SRM), in response to
recommendations by the NRC Discrimination Task Group and the Senior
Management Review Team, the Commission disapproved the staffs proposal to
promulgate a rule for safety-conscious work environment (SCWE) oversight and
addressed other recommendations to modify the agency's process for handling
allegations of discrimination.

With regard to the Commission's disapproval of the proposed rulemaking, the
nuclear energy industry believes that decision was based on sound public policy
considerations. The discussion accompanying each Commissioner's vote
demonstrates the Commission's collective appreciation for the fact that a SCWE
cannot be imposed by regulation, but must be cultivated through effective
management practices. As to the other actions the SRM directed staff to consider in
revising the agency's process for handling discrimination allegations, the industry
offers the following recommendations for the Commission's further consideration at
this point. Specifically, the industry's recommendations address the assessment of
the investigative techniques used by the Office of Investigations (OI), development
of an Alternative Dispute Resolution (ADR) process, and development of staff
guidance to identify SCWE "best practices."

Assessment of OI Investigative Techniques

The SRM directs the staff to perform an assessment of the techniques used by OI to
investigate allegations of discrimination. While this assessment clearly should be
undertaken, it would not be advisable for the staff to conduct a self-assessment, as
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the SRM provides, given the comments received from stakeholders representing a
wide spectrum of views. Rather than expending significant time and resources on a
self-assessment that is likely to occasion questions regarding its objectivity and
credibility, the Commission should direct the staff to engage a highly competent
reviewer or review team from outside the agency. Further, the assessment of OI's
handling of discrimination allegations should focus on the effectiveness of using
criminal investigative techniques to evaluate facts involved in what is, in essence,
an employment-related dispute. It should not evaluate whether OI's techniques are
established techniques appropriate for criminal investigations.

Additionally, the evaluation should seek insight not only from OI staff, but also
from Department of Labor (DOL) officials knowledgeable about the bases for DOL's
approach, industry representatives including members of management and accused
individuals, and allegers and their representatives. Interviewing all of the relevant
stakeholders is critical to ensuring the various perspectives are fully understood
and taken into account.

Development of an ADR Process to Resolve Discrimination Allegations

The SRM also recognizes the potential benefit of ADR as a mechanism for resolving
allegations of discrimination. The industry strongly believes that ADR has
particular promise for resolving discrimination allegations because its use could
alleviate, if not cure, defects in the current process, many of which relate to the
manner in which OI conducts its investigations.

As the industry has previously explained, some form of ADR should be available
early in the process-i.e., before OI initiates an investigation, and in lieu of any
enforcement action, if the ADR is successful in achieving reconciliation or some other
mutually agreeable resolution. Further, the use of a "neutral" from outside the
agency is likely to promote confidence in the parties that the ADR process is fair.
Because the ADR process is designed to resolve disputes rather than find one party
right and another wrong, ADR also is likely to contribute to a more satisfactory
work environment, in part because discrimination cases will not be accorded the
long-lived notoriety fostered by the current process. There are additional potential
benefits to be gained: resolution through ADR is likely to be far more timely than
the current process; it will potentially result in quicker implementation of corrective
or preventive measures agreed upon as part of the ADR; and it should produce
considerable financial savings for both employee and employer by avoiding a formal
adjudication.

The industry, therefore, requests that the Commission direct the staff to
expeditiously engage stakeholders to develop a proposed ADR process which will be,
as the SRM specifies, a "real and meaningful option." In so directing the staff, we
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encourage the Commission to clearly express its intent to establish the ADR process
as an alternative to other enforcement action in those cases in which agreement is
reached.

Issuance of "Best Practices" Guidance

The SRM directs the staff to "develop guidance, in consultation with stakeholders,
that would identify best practices to encourage a safety conscious work
environment...." The proposed guidance is to emphasize training of management,
and to include "information as to the recommended content of the training."

Licensees have implemented processes and programs, including training, to
encourage employees to communicate information regarding potential safety issues
and to ensure that such information is appropriately received and addressed by
management. Those processes and programs notwithstanding, the industry
recognizes the benefits of identifying opportunities to strengthen existing practices.
Thus, NEI is facilitating an industry evaluation of SCWE-related programs and
training for reactor licensees. This effort will, for example, identify core attributes
which contribute to a well-functioning ECP program. It also will include updates to
and possible expansion of "Nuclear Power Plant Personnel-Employee Concerns
Program-Process Tools in a Safety Conscious Work Environment." This
management "tool box," as it is known in the industry, also covers aspects of
training, performance indicators, surveys, and self-assessment. In sum, the
industry's "tool box" compiles a variety of established practices for each of these
areas, which practices can be adopted by licensees in developing or refining their
individual SCWE processes and programs.

Further, and specifically with respect to the issue of SCWE-related training, the
industry is identifying core attributes management should consider in training
managers on the importance of communicating the goals of a safety-conscious work
environment, promptly resolving safety issues, and appropriately responding to
employees who identify safety concerns.

Thus, the industry's voluntary actions demonstrate its strong support for the
principles set out in the NRC's Policy Statement on Freedom of Employees in the
Nuclear Industry to Raise Safety Concerns Without Fear of Retaliation. Given that
the industry already has begun a broad-based effort encompassing the issues the
SRM suggests are to be the subject of staff guidance (i.e., strengthening of the
various programs, processes, and approaches already in place throughout the
industry, as well as to encourage appropriate application of resources to the issue of
SCWE), the agency should defer any effort to develop guidance until the industry
has completed the activities described herein. Once completed, the industry would
seek the opportunity to discuss the results of its efforts with the Commission.
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We appreciate the Commission's on-going leadership on the SCWE issue. Such
leadership is critical to ensuring that the NRC's regulatory approach recognizes the
strong SCWE foundation already established throughout the nuclear industry. We
look forward to discussing with the Commission the results of the industry's current
efforts to strengthen it even further.

If you have any questions regarding the industry's position, please contact me, or
have your staff contact Ellen Ginsberg, Deputy General Counsel, at 202.739.8140.

Sincerely,

c: The Honorable Greta Joy Dicus, Commissioner, NRC
The Honorable Edward McGaffigan Jr., Commissioner, NRC
The Honorable Jeffrey S. Merrifield, Commissioner, NRC
Dr. William D. Travers, Executive Director for Operations, NRC
Karen D. Cyr, Esq., General Counsel, NRC
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