" U.S. Department of Energy-OCRWM, RW 30

March 1, 1995

Mr..Ronald A. Milner,xggting Director ] “
Office of Program Managément and Integration 0§§E\‘\\\\
1000 Indépendence Avenue
Washington, D.C. 20585

“-Dear Mr. Milner:

SUBJECT: IDENTIFICATION OF LEAD CONTACT IN NUCLEAR REGULATORY COMMISSION’S
REVIEW AND COMMENT OF U.S. DEPARTMENT OF ENERGY’S DRAFT

ENVIRONMENTAL IMPACT STATEMENT

During the February 8, 1995 management meeting between NRC and the U.S.
Department of Energy (DOE), DOE requested that NRC identify a lead contact for
the DOE’s draft environmental impact statement (EIS) and state whether NRC
will be participating as a commenting or cooperating agency. In response,
Mr. Ken Kalman has been named as the NRC’s lead contact.

As for the NRC’s participation, it was previously noted in NRC’s, "NEPA Review
Procedures for Geologic Repositories for High-Level Waste (10 CFR Parts 2, 51,
and 60)," Federal Register, Vol 54, No. 126, July 13, 1989, pp. 27864-27872,
that NRC will be participating as a commenting agency. The rationale is
presented on pages 27867-27868 of this Federal Reaister notice. A copy of the
notice is enclosed for your information. To paraphrase the notice, because of
our responsibilities under the Nuclear Waste Policy Act, it is out of place
for NRC to undertake the kind of critical evaluation that a cooperating agency
should perform in the preparation of an EIS. However, as a commenting agency,
the Commission will play an important constructive role from the scoping stage
through the preparation of the EIS.

Although our near-term involvement will be minimal, in our participation as a
commenting agency, we expect to meet periodically with DOE in an open forum to
discuss the status of DOE’s draft EIS effort so that we will have the
necessary information to fulfill our part of the NEPA requirements. Please
%ontact Mr. Kalman at (301) 415-6664 if you have any questions about this
etter.

Sincerely,

(Original signed by Joseph J. Holonich)

Joseph J. Holonich, Chief

High-Level Waste and Uranium Recovery
Projects Branch

Division of Waste Management
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cc: List for Milner Letter Dated: Match11;"1995
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Loux, State of Nevada

. Meder, Nevada Legislative Counsel Bureau
. Nelson, YMPO

Einberg, DOE/Washington, DC

. Murphy, Nye County, NV

Baughman, Lincoln County, NV
Bechtel, Clark County, NV
Weigel, GAO
Niedzielski-Eichner, Nye County, NV
Mettam, Inyo County, CA

Poe, Mineral County, NV
Cameron, White Pine County, NV
Williams, Lander County, NV
Fiorenzi, Eureka County, NV
Hoffman, Esmeralda County, NV
Schank, Churchill County, NV

. Bradshaw, Nye County, NV

Barnard, NWTRB
Holden, NCAI
Lowery, NIEC
Brocoum, YMPO
Arnold, Pahrump, NV
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economic impact on a substantial
number of small entities.

Notice of this action was given in the
June 8. 1989, Federal Register |54 FR
24562] providing interested persons until
June 18, 1888. to file wrilten comme ....
No comments were received.

Alter consideration of all relevant
matter presented including the
information and recommendalions
submitted by the committee, and other
available information. it is hereby found
that the rule, as hereinafter set forth.
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the shipping season
is expecled to begin in early July and
this rule. in order to be of maximum
benefit to producers. should apply 1o
shipments at the beginning of the
season.

List of Subjects in 7 CFR Part 946

_Marketing agreements and orders.
Polatoes. Washington.

For the reasons set forth in the
preamble. 7 CFR Part 946 is hereby
amended as follows:

PART 946—IRISH POTATOES GROWN
IN WASHINGTON

1. The authority citation for 7 CFR
Part 946 zontinues to read as follows:

Authority: Secs. 1-19. 48 Stat. 31. as
amended: 7 U.S.C. 601-674.

1a. A new subpart heading is added to
Part 846 immediately preceding § 946.336
as lollows:

Subpsart—Handling Regulations

2. Section 946.336 is amended by
revising the introductory text and
paragraphs {a}{2){i). (c). and (d}(7) to
read as follows:

Note: This section will appeear in the Code-
of Federal Regulations.

§945.336 Handling reguiation.

No person shall handle ary lot of
potatoes unless such potatocs mect the
requirements of paragraphs {a). {t} {c).
and (g) of this section or unless such
potatoes are handled in accordance with
paragraphs {d] and (e). or (1) of this
section, except that shipments of the
blue or purple flesh varieties of potaloes
shall be exempt from both this handling
regulation and the assessment
requirements specified in § 946.41.

(a)2)* * *

(i) Round varieties—1% inches (47.6
mm) minimum diameter. excepl yellow
fleshed and round red varielies may be 1

S-031999 D0IXONKID-JUN-RS-10.0736)

inch (25.4 mm)} minimum diameter, if
US. No. 1.

(¢) Puck requirements—(1) Domestic.
Ootatoes packed in 50-pound carlons
shall be U.S. No. 1 grade or belter,
except that potatoes which fail to meet
the U.S. No. 1 grade only because of
internal defects may be shipped
provided the lot contains not more than
10 percent damage by any internal
defect or combination of internal defecls
but not more than 5 percent serious
damage by any inlernal defect or
combination of internal defects.

{2) Exporl. Potatoes packed in 50-
pound cartons shall be U.S. No. 1 grade
or better.

[d) * L ] -

(7) Export, excep! to Alaska and
Hawaii and excep! as provided in (c)(2)
of this paragraph.

Dated: june 29. 1989
William ]. Doyle,

Acting Deputy Director. Fruit and Vegetable
Division.

[FR Doc. 89-15724 Filed 6-30-89; 8:45 am]
BILLING CODE J410-02-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, 51, and 60

RIN 3150-AC04

NEPA Review Procedures for Geologic

Reposltories for High-Level Waste

AGeNCY: Nuclear Regulatory
Commission.
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is adopting procedures for
implementation of the National
Environmenta) Policy Act with respect
to geologic repositories for high-level
radioactive waslte. In accordance with
the Nuclear Waste Policy Act of 1982, as
amended. the Commission will adopt. to
the extent practicable. the final
environmental impac! statement
prepared by the Department of Energy
that accompanies a recommendation to
the President for repository
development. The rule recogrizes that
the primary responsibility for evaluating
environmenial impacts lies with the
Department of Energy: and. consistent
with this view. it sets out the standards
and procedures that would be used in
determining whether adoption of :he
Department’s final environmental
impact statement is praciicable.
EFFECTIVE DATE: August 2, 1989.

FOR FURTHER INFORMATION CONTACT:
James R. Woll, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission. Washington, DC 20555.
Telephone {301) 492-1641.

SUPPLEMENTARY INFORMATION: Under
applicable law, the Nuclear Regulatory
Commission exercises regulalory
authority with respect to the
development, operation, and permanent
closure of one or more geologic
repositories for high-level radioactive
waste and spent nuclear fuel. In
connection with the exercise of this
authority, the Commission is required by
the National Environmental Policy Act
of 1969 (NEPA), 1o give appropriate
consideration to the environmental
impacts of its actions. The scope of such
consideration and the procedure to be
followed by the Commission in fulfilling
its NEPA responsibilities are addressed
by the Nuclear Waste Policy Act of 1982,
as amended (NWPA). This stalute
directs the Commission to adopt the
environmental impact statement (EIS)
prepared by the Department of Energy
{the applicant for the NRC license with
respect to the repository} "to the extent
practicable.” wilh the further proviso
that adoption of DOE’s EIS shall be
deemed to satisfy the Commission’s
NEPA responsibilities "and no further
consideration shall be required.” The
Commission has been engaged in
rulemaking to implement this statutory
framework.

The Commission accordingly
undertook a careful review of the text
and statutory history of the pertinent
provisions of the Nuclear Waste Policy
Act. The results of this review were
presented in the notice of proposed
rulemaking published in the Federal
Regisler on May 5. 1988, 53 FR 16131. As
summarized therein:

(1) The Commission will conduct a
thorough review of DOE's draft EIS and
will provide comments to DOE regarding
the adequacy of the stalement.

(2) If requested by Congress pursuant
to the NWPA, the Commission will
provide comments on DOE's EIS to the
Congress with respect lo a State or
Tribal notice of disapproval of a
designated sile.

(3) The NRC will find it practicable 1o
andopt DOE’s EIS [or any DOE
supplemental EIS} unless:

{a) The action proposed to be ta}
by the NRC differs in an
environmenlally significant way from
thr action described in DOE's license
application. or

{b] Significant and substantial new
information or new considerations
render the DOE EIS inadequate.
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(4) The DOE EIS wili accompany the
applicution through the Commission’s
réview process. but will be subject to
litigntion in NRC's licensing proceeding
only where factors 3{a} or 3(b} nre
presont.

In nccordunce with NWDPA, the
primary responsibility for evaluating
anvironmental impacts lea with DOE.,
and DOE would therelore be required to
supplement the FIS. whenever
now=asary. lo constdor changos in its
proposad nctivities or any significant
new Information.

The Commissicn receivad nine Iotless
of comment In response Lo tis notice of
proposed rulemaking. The commenlers
were the Stute of Nevada (Nuclear
Wasie Project Office). the U.S.
Department of Energy. the Council on
Environmental Quality, the U.S.
Environmental Protection Agency. and
several privle organizations (the
Nevadn Nuclear Wastce Task Force. the
Environmental Defense Fund. the
Southwest Reseanrch and Information
Center, the Sierra Club, and the Edison
Electric Institute).

After reviewing and giving careful
consideration to all the comments
received. the Commission now adopts.
in substantial part. the position sel forth
in its ecarlicr notice. In particular, the
Commission continues lo emphasize ils
view thol its role under NWPA is
oriented toward health and salety issues
and that. in generaol, nonradiological
environmenlal issues are intended to be
resolved in advance of NRC licensing
decisions through the actions of the
Department of Energy. subject to
Congressional nnd judicial review in
accordunce with NWPA and other
applicable law. The Commission
anticipates thut many environmental
questions would have been, ar al least
could have been. adjudicnted in
connection with an environmentul
impact stutement peepnred by DOE., und
such questionn should not be reopened
in proceedings before NRC.

State of Nevada Comments

Woe Legin with the comments
presented by the State of Nevada not
only because of its important sovereign
interests, but because of the
fundamental nuture of the issues that
arc raised. In Nevada's view. NRC
“poses. analyzes and answers the wrong
question.” According lo Nevada, the
question is how NRC should perform its
own, independent, NEPA
responsibilities and not how NRC
should review and approve the
adequacy of DOE's EIS.

Having posed the question in lerms of
responaibilities under NEPA. Nevada
reviews the many cases that hold that

5-011999 IXHUDON I JUN-R- 1007 I

where a major federal action involves
two or more federal agencies. ench
agency must evaluate the enviconmantal
conscquences of the entire project and
determine independently whether the
statutory requirements have been
satisficd. NRC iz not eelieved from the
responsibility of making such an
independent determination. according to
the State, because it would still be able
to carry out (1x licensing rosponsibilities
in 8 manner consistent with law. NRC,
which is directed by NWPA 10 adopt the
DOE cnvlmnmcntu{lmpncl statement
"to the exient practicable.” need only do
su 1o the extent that il is otherwise
within the customary practice of the
agency.

The views of the State bring the
question Into sharp focus. If the issuc
were properly to be posed as Nevadn
urges—i.e.. with an assumption that the
Commission’s NEPA responsibilities are
not modified by NWPA—then the
regulutory language suggested in its
comment letter would have merit. But
the Commission firmly believes that the
law was intended to have all matters
associated with the environmental
impacts of reposilory development
considered and decided. to the fullest
extent practicable. apart from NRC
licensing proceedings. As explained
when the proposed rule was published.
this interpretation is supported both by
the specific legislative and judicial
review procedures buill into the
statutory structure and by the
accompanying legislative history. The
Commission believes that the result is
scnsible. Concerns arising under
NEPA—il not renolved through the
negotintion procedures established by
NWPA —would be adjudicated early.
with finality. and with every reasonyble
argument being cnpable of being
advanced to the oversight of Congress
and the courls. From that point on. in the
absence of substantisl new information
or other new considerations. it would be
proper 1o inquire only whether the
specific detailed proposal of the
Department of Energy could be
implemented in 8 manner consistent
with the health and safety of the public.
The resolution of issues in this manner
for purposes of NEPA would in no evenl
alfect the framing or decision of health
and salety issues. under the Atomic
Energy Act. in NRC licensing
proceedings.'

! The Stute ook exeephion in the stundard for
tompletencas of information in w hicense
apphication—viz the “teasonably availtable”
atandard of 10 CFR a0 24 Although the mattee 16 nen
strictly at vasur in thie rulemabing. the Commission
tegarda the State’s concern i this regard o be
overdrawn While infarmation may be auflicient tn
meet the requerementa of § A0 24 thiein no way

Fa700 FMT 11a anl 7.nn aa

Although quite diflerent siatutory
schemes are involved. we perceive a
parallel with issues raised in Quivirn
Mining Company v. NRC. 860 F.24 1240
(30th Cir. 1888). That case concerned
regulations adopted by NRC pursuant to
the Uranium Mill Tallings Radintion
Control Act of 1978. h conrldered,
amang other things. the extent to which
NRC. In giving the "due consideration to
econumic costs” required by the statute,
could rely upon a cost-beneflt study
prcvlouliyy curried out by the
Environmental Protection Agency to
support EPA’s ruiemaking
responsibllities. The Commission
concluded that since the ngencies’
actions coincided in material respects,
sll statutory langusge would retain
significant force end effect. und the time
period allowed for the {ssunnce of its
regulations was insdequete for un
independent study. Congress did not
wish to require the NRC to perform a
sccond cost-benelit analysis. The Court
found the legislative history, as well as
the slatutory language. to be ambiguous
on the question: as such. it upheld the
NRC construction. Here. given the
identity of the actions being considered
by the two agencies (DOE and NRC). we
believe it to be a fair reading of
Congressional intent that NRC can
adequalcly exercise its NEPA
decisionmaking responsibilily with
respect to a repository by relying upon
DOE's environmental impact statement.
As in Quivire Mining. the timing
requirement—under NWPA, a three-
year licensing process for a unique
facility. involving standards of
exceptional complexity. requiring
disputatious predictions of future human
activity and natural processes lor
thousands of years—supplies practical
support for our interpretation. Congress
did not speak to the precise question of
the standard to be used in deciding
whether adoption of DOE's
environmental impact slatement is
practicable: end if our construction is
not the only one that might be proposed.
it secms to us to be. &l a minimum,
“permissible.”

Once DOE's EIS has been adopled.
the stalute expressly relieves the
Commission from further consideration
of the environmental concerns
addressed in the statement.
Congressional review of 8 State’s
resolution of disapproval—should such
a resolution be passed—would permil
(and. must likely. virtuanlly ensure) that
issues other than those to be

imphies that such information will prove te b
sufficirnt 10 mert the apphcant's hurden of
persuanion ander § 80318
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adjudicated under the Atomic Energy
Act would hnve been considered and
weighed. Under these circumstances, it
would do no vivlence to national
environmentnl policy 1o proscribe
further oxamination in sdmintsirative
proceedings.

Council on Eanvironmental Quallty
Commanta

The Comminston invited the Counail
on Eavitonmental Quality to comment
on the proposed rule. The conclusion of
CEQ waas simllar to that of the State of
Novada. in particular. CEQ read the
phrase “to the extent peacticable” 1o
menn that NRC should make an
independent evaiuation of the DOFE
environmental impact statement.
sdopting some or sll of tt a8 approprinte
a0 as to avold unnecesaary duplication.
From the Commission’s perapective.
though. the position does not fully take
into account the detailed acheme for
envitonmental review established by
NWPA. Neither the reluted provisions of
the stutute {including. for example. those
denling with legislative und judicial
review and establishing time frames for
Commission decisionmuking) are
analyzed. nor is there any examination
of the legislative history which. as
described in the preamble to the
proposed rule. supports our point of
view. We continue to belicve that it is
clear—at lenst in the debates ol the
Hlouse of Representatives with respect
to the bill which. with amendments. was
enacted into law—that the Cormmission
role was intentionally to be directed 1o
henlth and safety issues to the
exclusion, nbsent new information or
new considerations, of 1saucs arising
under NEPA.

It in warth noting. though. that CEQ
recognizes that the Commiasion might
“defer” 10 o cour! Iinding that the DOE
environmental impact stutement is
adequate. Thisa certninly close. if not
identical to. the Comn.ission’s position
that » fudicial finding of adequacy
waould preclude further litigation of the
matter in NRC licensing procecdings.

Comments of Environmental
Organizations

The environmental organizations’
comments included n number of
arguments similar to those of the State
of Nevada with respect to the
Commission’s customary NEPA
responsibilities. As already indicated. it
is our view that Congress intended.
under NWPA., for NRC 1o accept the
DOF. EIS in the absence of substaniial
new considerations or new information.
We reject the suggestion made by the
Sierra Club that the approach we have

S-N¥1999 MOI2NK ML FUN -KQ- 1007 4

cutlined amounts 1o an abdication of
sny Commission responsibility.

In additivn, however. & number of
comments of somewhat nnrrower scope
wore submiited by environmental
organizations (as well ax by the State of
Nevada) and are addreasod here.

One matter that particularly
conceraod the private Novada Nuclear
Wanle Task Force involved the
relntionship beiween the judicial
process and the Commission’s
ndministralive process. The Task Force
cautioned that NRC should not rely ¢n
there having been a court ruling with
regard to the adequacy of DOF's
environmental impact slatement in
advance of the Commission’s licensing
decisinn (when a judiclal finding of
inadequacy. aflecting much or little of
the EIS. could be trested ns o new
ccnsideration}. In fact. such reliance ia
nol casenlial. It is our expectation that,
under NWPA_ » pelition for review of
the EIS would need to have been filed
roughly contemporancaously with DOE’s
submiusion of a license application to
NRC. and that judgmen! might have
been entered within the three years
envisaged for Commission licensing.
Whether or not this proves to be the
casc is not controlling. for the standard
for adoption does not res! upon
collateral estoppel principles. Similarly,
we find it beaide the point to speculate
regarding the possibility that s
reviewing court might delay its decision
on the adequncy until it sees the NRC
conclusions in the licensing procending.
Such delay would not stand in the way
of the Commission’s tnking final aclion.

Although we thus do not! rest our
position upon the availability of a prior
judgment of a court. we reiterate our
view, a8 described in the preamble 1o
the praoposed rule. that such a judgment.
if entered. would be controlling on the
question of the adequacy of the EIS; and
if the FIS were found to be adequate. it
would be practicable for the
Commission 1o adopi it.

We were criticized lor suggesting that
members of the public might be
precluded from raising issues anew on
the grounds that they had been
represented by State officials in prior
judicial proceedings. This position was
claimed 1o be inconsistent with NRC
intervention rules which. it is correctly
argued. traditionally consider the
interests of the state in which a facility
is located as being distinguishable from
the interests of particular members of
the public who may be alfected by the
issuance of a license. Our first response
is thal our case law with respect lo
standing for purposes of intervention
does nol necessarily aoply in the

context of colluteral estoppel or issue
preclusion, whure the policies of repose
come into play. Dut.in additon, we
would rench the same result even il
informed members of the public were
not consirained by the putative prior
fudgment ngalnsl the state, for in that
event thelr faflure 1o pu-sue their claima
within the 100 dnys specified by section
119 of NWPA would operate as n bar.

The Commisston’s position that [nilure
to challenge DOE’¢ environmantul
Impnct atatement promptly in the courta
bars subsequent challenge to that EIS in
NRC proceedings was also criticized.
Commenters suggested. insteud. that
alfected parties may Jecide for reasons
of litigative strategy or otherwise lo
contest questions regarding the
repository in NRC licensing proceedings
rather than by going to court ubout the
DOE environmenltal impact statement.
But such a unllaternl decicion on their
pari cannof operate a8 a means {o
circumvent the clear policy of the
NWPA requiring prompt adjudication of
the issues raised by the EIS. When there
hes been a full and fair opportunity to
raise the challenge, a party’s failure to
avail itself should in our view be
regarded as an sbandonment of its right
to do so many years later. See Oregon
Natural Resources Council v. U.S.
Forest Service. 834 F.2d 842, 847 (9th Cir.
1987).

There is force to @ commenter's
suggestion that our proposed rules failed
to take account of an EIS having been
prepared in connection with a
Negotintor-sclected eite. in which case
the Commisaion review would be
governcd by section 407 of NWPA, ns
amended. 42 U.S.C. 10247, instead of
section 114, 42 U.S.C. 10134. One
difference. ns pointed out by the
comment. ia that for a Negotiator-
sclected site DOE makes no formal
recommendation to the President und
the President makes no decision with
respect to approval of the site. This
difference alone would not affect the
approach we take to discharging our
NEPA responsibilities. in part because
we would expect early judicial review to
be available even in the abser- -~
Presidential decision. In this re_

NWPA authorizes & civil action to
review any EIS prepared with respect 1o
“any action” under the applicable
subpart and. given our perspective on
the intended allocation of functions
between DOE and NRC, “any actlion™
could include the Secretary of Fnergy's
submission of an application to the
Commission. We think the inlent of
Congress. as evidenced by the
considerable parallelism of the language
employed. was generally 1o establish the
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same sor!t of role for the Commission
with respect 1o uny site—whether at
Yucca Mountain or at s Negotiator-
selected location. We recognize that it is
our ubligation “to consider the Yucen
Mauntain site ns un nlternate to (the
Noguotlutoe-selected aite) In the
proparation of " an EIS. This obligntion
will be discharged. though, 10 the extent
of our adoption of the DOE
environmental impact statement,
provided that the allernative siles wore
addreased therein.

One anpect of the Negatiator-selected
slte provisions does have to be tuken
{nto nccount, however. For n Negoliator-
sclected nite. n Commisslon decision lo
adop! the environmental Impact
stntement musl be made "in accordance
with § 1500.3 of Title 40. Code of Federal
Regulations,”—u limitation that we
found not to apply 1o the EIS submitted
under seclion 114 of NWPA. Under the
cited nection of the CEQ regulations. the
Commission muy only adopt the DOE
statement il it is “adequate.” While a
judicinl decision on the point would be
controlling. we would otherwise need to
make an independent judgment in
accordance with established practice.
The finul regulations reflect this
possibility. In passing. though. we
observe that we find nothing anomalous
in having this responsibility in the case
of a Negotintor-sclected site but not in
the case of the Congressionally-
designated site al Yucca Mountain. for
in the latter case there arc opportunities
for State disapproval and Congressional
consideration that serve to provide o
forum outside the Department for the
evaluation of environmental concerns.

We are not persunded by the
comment that took exception fo our
requiremen) thot needed supplements to
the EIS would. as a general rule. have 1o
bue prepured by DOF—und that DOE’s
fnilure to comply with this requirement
might be grounds for deninl of a
conatruction nuthorization. It seems to
us that such supplementation by DOE
would ordinarily be appropriate
whenever. in the light of new
information or new considerations. its
proposed nction may give rise to
significant environmental impacts that
were nol addressed in ils original EIS.

We were urged to reconsider our
posilion with respect to the imposition
of license conditions directed at
mitigation of adverse environmental
impacts. We had suggested that DOE
could itself be held accountable for
compliance with the mitigation
measures described in its EIS. so that
there was no need for them to be subject
to litigation in NRC proceedings. The
basis for our poaition is that the
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depariure [rom planned mitigation
measures may well be o major Federal
action having significant environmental
impncts, which would necessitate the
preparation of an environmental impact
stntement for n project that was
otherwine determined to be without
nignificant impact. Dut, in any event. we
soe no basia for employing our
regulatory authority In this instance to
police DOE's compliance with (s
mitigation plane; (U wiil be subjoct 10 no
more and no loss oversigh! from
Interented persons than would be the
cuse for many other developmental
projects carrlied out, eflter preparation of
appropriate environmentul
documentation, by Federal departments
and agencics. To permil the mitigation
meunsures to be litigated in NRC
administraiive proceedings—legitimale
us this may be In other contexts—would
run counter to the direction of the
NWPA. Il would bring in through the
back door ot lcast some of the
contentions which. in our view. werce to
be scitled in other forums.

An argument was made that amended
section 114(f)(8)—which provides that
“the Commission” need not consider
enumerated factors in any EIS prepared
with respect to a repository—indicates
that Congress intended for NRC to issue
its own EIS. The language in question
appears lo have been designed as an
editorial measure. lacking substantive
effect. The legislative history, cited with
the proposed rule. demonstrates that no
important change wes being made in
NRC's NEPA responsibilities, which
under the 1982 slatule were limited in
the manner we have deacribed. The
statutory language is nol surplusage. for
NRC may huve an obligation to prepare
a supplemental FIS where there are new
considerations or new information.

Dopartment of Energy Comments

The Department of Energy. which is
the prospective applicant affecied by the
proposed rules. agreed that NWPA
counsels agains! wide-ranging
independent examination by NRC of
environmenta} concerns during the
coursc of the licensing proceedings.
DOE also concurred with NRC's view
that a judicial determination of
adequacy of an EIS precludes further
litigation of that issue and thal failure to
raise an issue within the time sel out in
NWPA bars later challenge. The other
DOE comments call lor some
clarification of the Commission’s
ntentions. bul do not prompt any
fundamental change of the position that
had previously been outlined.

For example. we can put to rest DOF's
concern that NRC might defer its
nceeplance review of the license

application until the entire judicial
review process on the EIS had run its
course. Under the amendments, both as
proposed and as adopted. the
acceptnnce review applies only (o the
complelencsn of “the npplication,” not
“the application or environmental
reporl” as undor exinting 10 CFR
2.1min(2).

We belleve we can aiso satisly DOE's
concern with respoct 1o our mention, at
33 FR 16132, that there may be o need
for "multiple E1S's.” The polint being
mude was not that NRC might need to
prepare lts own EIS when DOFE had
already done so. but that the licensing
process may involve more than one
major federal action [for example. the
construction of the repository on the one
hand ond the emplacement of waste on
the other) that could necessitate the
preparation of a supplemental EIS if not
an entirely new one. if the impacts of
such actions are not evaluated or
properly encompassed in the initial EIS.

The responsibility for
supplementation was another point of
contention. DOE—along with some of
the other commenters—argued that it
would be inappropriate for it to be
obliged to supplement its completed EIS
in order to salisfy any independent
NEPA responsibilities of the
Commission. We agree with this
statement. But, as DOE itselfl
acknowledges. it might nced to
supplement the EIS if it were to make a
substantial change in the proposcd
action or if significant new
circumslances or information were to
become available. That is all that is
required by the regulatory language (10
CFR 60.24(c)).

However, in support of ita position,
DOE suggested that NRC adoption
under the NWPA provisions was related
specifically to the EIS “submitted as
part of the Department’s
recommendation to the President.” But
the language of Section 114(f) quite
clearly applies to “any environmental
impact statement prepared in
conneclion with a repository proposed
lo be constructed” by DOE under
NWPA.

DOE is correct in pointing oul that &
supplemental EIS would not necessarily
be required in the event of a substantial
change in the proposed action, where
the change and the impac!s thereof had
previously been considered in the

. original statement.

The principal remaining issuc raised
by DOE's commenls concerns the
appropriate role of NRC in DUE's NEPA
uclivities. DOE suggests that NRC
should be a "cooperaling agency.” a role
that the Council on Environmental
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Quality has recognized us being
appropriate in the licensor-licensee
contexl. We are not persunded. The
present situstion is unlque becnuse—
unlike the customary licensor-licensee
sttuation—1the particular statute gulding
our appronch [L.e.. NWPA] removes the
halancing of environmental
constderntions from our independent
judgment. Under theae clrcumatancens, it
atrihes un an particularly out of place for
NRC to undertnka the kind of critical
evaluation that a “cooporating agoncy”
should perform in the preparation of un
EIS. The Commission, nevertheleas. has
juriadiction and expertise that it cun,
and will, iring to DOE’s atiention as a
commenting agency through the entire
DOE NEPA process. We shall not
hesitate, In particular, to rnise concerns
thut might aubsequently nlso require
adjudication. under the standards of the
Atomic Energy Acl. in our licensing
proceedings. Other issues. of course. cun
be identified in our comments as well. In
uother words. NRC as 0 commenting
agency cun and will play an important
constructive role all the while from the
scoping sluge through preparation of the
environmental impuct statement: but as
the sole responsibility for weighing the
environmental impacts in supportof &
recommendotion to the President is
vested in DOE. DOE properly should be
the ugency with formal sponsorship of
the EIS as well.

We respond. finally. to DOE’s claim
that the requirement for DOFE to inform
the Commission of the status of legul
aclion on the reposilory is unneccssary.
since this information is a matier of
pubdic record. As a genernl rule. the
applicant has the burden of placing on
the record those Tncltual matters upon
which NRC decisions may be
predicnted. Although we have not
placed sole relinnee upon principles of
iasue preclusion [collateral estoppel), it
remaing our position thal a final
judgment of a reviewing court with
respect o the ndequacy of the DOE final
environmental impact statement would
be controlling and would support our
ndoption of such FEIS. Accordingly. it is
approprinte for DOF 1o report on the
status thereol.

Industry Commonts

Comments received from Edison
Electric Institute generally supported the
Commission's view that its essenhal
responsibility under NWPA i3 to
address radiological safety issues under
the Atomic Energy Act. and that the
requirements of NEPA were
substantively modified as they apply to
the high-leve! nuclear wasle program.

We decline 10 lollow EEl's suggestion
that issues related to adoption of DOE's

S-031999 DOI0H AN JUIN-RO- 11107 49)

environmental impact statement be
mude prior to the hearing process and
outside the adjudicatory arens. As we
huve noted belore, the impact statemont
does not simply “nccompany™ an agency
recommendation for action in the sense
of having somoe Independent significance
in Inolntion from the deliberntive
pracess. Rather tha impact statement ix
an integral part of the Comminsion's
deciaton. 11 forma as much n vital part of
the NRC's decislonal record ns anything
else. Public Sorvice Company of
Ohlohome (Black Fox Statlon, Unlis 1
and 2). CLI-80-31. 12 NRC 214, 275
(1980]. Even though the range of issucs
1o be considered in the hearing may be
limlted. the formnl function of the
environmental impact statement aa nn
clement of the licenaing dectsion
remaing.

However, we find merit in EEl's
proposal to fix sn enrly schedule {or the
NRC staff to present ita position on the
practicability of adoption and for other
partica to file contentions with respect
to the pructicability of adoption.
Accordingly. the final rule requires the
NRC staff to present its position on
adoplion al the time that the notice of
hearing is published in the Federal
Register. Any contentions filed by any
other party lo the proceeding must be
filed within thirty days after the notice
of hearing is published. In the event that
“substantial new considerations or new
information” subsequently arises.
contentions concerning the
practicabilily of adopting DOE's EIS that
are filed after the 30-day deadline
estublished in the rule must be
nccompanied by a demonstration of
comphinnee with the late filing criterin in
10 CYR 2.1014.

Changos from the Proposed Rule

Section 51.67 Environmental
Information Concerning Geologic
Repositories

This section is revised to provide for
the submission of environmental impac!
statements, pursuani to Title [V of
NWPA, as amended. with respect to
Negotiator-selected site. A further
change reflects DOE's comment that
supplement would nat be required
where a modification to its plans had
been previously addressed by its EIS.

Section §1.109 Public Hearings in
Proceedings for Issuance of Materials
Licensc with Respect to a Geologic
Repository

In the final rule. paragraph {u)
incorporates a schedule for the staff to
present its position on the practicability
of adoption of the DOE environmental
impact statement. and for the filing of

contentions with respect thereto.
Consistent with the recently-completed
LSS (Licensing Support System)
rulemaking. n period of thirty days alter
notice of hearing is provided for the
submission of contentions.

Parngraph [c) Is revised so thal the
special critedon for adoption, ns
discuseed harein. will apply only with
respoct to the geologic repository at the
Yucca Mountain site. Any EIS {or o
Negotiator-salected site would be
excluded from the npplication of this
paragraph. A conforming change
appceurs in paragraph (d).

Paragraph (e} is modified 1o
emphaglze that the Commission’s
customary policies will be observed
except for adoption of un EIS prepared
under Section 114. This is achieved by
the insertion of the cross-reference (in
unccordance with parsgraph {c)”} in the
introductory clause. As the Junguage has
been modified. it permits the adoption of
other DOE environmental impact!
statemenlts with respect to a Negotiator-
selected site in sccordance with
generally applicable law. This includes
observance of the procedures outlined in
40 CFR 1506.3. This is addressed
adequately in Appendix A 10 10 CFR
Part 51, Subpart A, and requires no
further elaboration in the text of the
rule.

Petition for Rulemaking

The Commission’s earlier notice
invited comments upon the related
portions of a petition for rulemaking
submitted by the States of Nevada and
Minnesotn. PRM-80-2A. 50 FR 51701,
December 19, 1985. With the exception
of the State of Nevada, none of the
commenia recelved by the Commiasion
in reaponse o the notice addressed the -
petition as such. The State of Nevadae
referred lo the petition. recognized that
some of the considerations therein have
been moolted. and urged that alternative
language be considered in the proposed
rule. in place of thal which they had
recommended in the petition.

The section of the petition which
provides language pertaining to the
adoption of DOE's EIS (i.c.. Section IV.3)
is denied. However. the issues identified
by the petition regarding the criteria and
procedures for adoption of DOE’s EIS
have been considered in this proceeding.
Although the language being
promulgated differs from that proposed
by the petitioners, the Commission is in
full ngreement with the petitioners’
argument that adoption of DOF's EIS
must not compromise the independent
responsibilitics of NRC to proiect the
public health and safety under the
Atomic Energy Act of 1954. Our
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rulemaking approuch is in fact designed
to énhance our ability 10 address theae
health and safety issucs us elfectively
anu objectively us posaible.

Environmontal Impact: Catogorical
Exclusion

The NRC han determined that this
rogulation is the type of nction described
in categorical excluatons 10 CI'R
S1.221e)(1} and {3). Therelore. nolther an
esavitonmentsl Impact sisloment nos an
enviconmental assensment hag boon
prepared for this regulation,

Paporwork Reduction Act Statement

Thia linnl rule does not conlain o new
or nmended information collection
requirement subject 1o the Paperwork
Reduction Act of 1060 (44 U.S.C. 3501 ¢t
scq.). Exinting requirements were
approved by ti.e Office of Management
und Budge! upproval numbers 3150-0021
and 0127,

Regulatory Flexibility Certiflication

In nccordunce with the Regulntory
Flexability Act of 1480 [5 USC 805(b)).
the Commission certifies that this rule
will not have o significant economic
impact on u substantial number of small
entities. The only entity subject to
regulution under this amended rule ts
the U.S. Department of Energy.

List of Subjects
W0 CFR Part 2

Administrative prachce and
procedure. Antitrust. Byproduct
matenial, Clussified information,
Environmental protection, Nuclear
mutenials, Nuclear power plants and
reactors, Pennlty. Sex discriminahon,
Source materinl. Speeial nuclear
materinl, Waste trentment and dispoaal.

10 CFR Part 51

Administralive practice and
procedure, Environmental impact
stutement, Nuclenr materials, Nuclenr
power plants and reactors. Reporting
and record keeping requirements.

10 CFR Part 60

High-level waste. Nuclear power
plunts und reactors. Nuclear materinls,
Penalty. Reporting and record keeping
requircments. Waste treatment and
disposnl.

Issuance

For the rcasons sect out in the
preamble and under the authority of the
Atomic Fnergy Act of 1954, as amended.
the Energy Reorgamization Act of 1974,
as amended. the National
Environmental Policy Act of 1969. as
amended. the Nuclear Waste Policy Act
ol 1982, as amended, and 5 U.S.CC. 553,

S.OVIew NS0 JUN-RO- 1007 82)

the NRC adopts the following
amendments to 10 CFR Part 51, and
related conforming amendments to 10
CFR Paris 2 and 60.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 in
revined (o read ne followa:

Authorily: Seca. 101, 181, 01 Stal. (48, 933,
an amended (42 UK. C. 2201, 2201) soc. 101, an
amended, Pub. 1. 87 815, 78 Siat. 400 (42
1.S.C. 2241) sec. 201, B8 Stal. 1242, as
amended (42 U.S.C. 3841). 3 US.C. 852

Section 2.101 also Issued under srcs. 83, 62,
0J. 81, 102, 104, 105, 68 Stal. 030, 812. 811, 935,
930. 937 938, ns amended (42 U.S.C. 2072.
2002 2003, 2111, 2132, 2134, 2138} sec. VI4(N).
Pub 1. 97.425. 90 Stat. 2213, as amended (42
U.S.CC. 10124(N): scc. 102. Pub. I. 91-180. 83
Sint 853, an smended (42 U.S.C. 4232); sec.
301. 87 Stat. 1248 {42 U.S.C. 3871). Sections
2.102. 2,103, 2304, 2.105. 2.721 also tssucd
under sece. 102, 103, 104, 105, 18D, 188. 68 Stat.
930. 637. 938. 954. 855. us amended {42 US.C.
2132, 2132, 2134, 2138, 2233, 2239). Section
2.105 also 1ssued under Pub. . 97-415. 96 Stal.
2073 (42 U.5.C. 2239). Seclions 2.200-2.200 also
1ssucd under secs. 188, 234. 68 Siat. 955. 83
Stal. 444. 8s amended (42 U.S.C. 2236, 2282):
scc. 200. A8 Stat. 1248 (42 U.S.C. 5846).
Sections 2.600-2.606 also issucd under sec.
102. Pub L. 91-190. 83 Stat. 851. as nmended
(42 U S.C. 4332). Sechions 2.7008. 2.719 also
issucd under 5 U.S.C. 554. Sections 2.754.
2.760. 2.770. 2.780 also issucd under S US.C.
557. Section 2.764 and Table 1A of Appendix
C also1ssued under secs. 135, 141, Pub. . 97-
425. 96 Stat 2232, 2241 (42 U.S.C 10155,
10161). Section 2.790 also issued under sec.
10). A8 Stul 936, #s amended [42 U.S.C 2133}
and S .S C. 552 Sections 2.800 and 2.808 also
insued under S US C. 553, Section 2.800 also
tanurd under $ US C. 553 nnd arc. 20, Pub. L
AS-256. 71 Star. 578 as amended (42 US.C.
2034) Subipart K also issued under sec. 1849,
08 Stat 055 (42 U S.C 2239} sec 134, Pub. 1.
07425 90 Stat. 2230 (42 U.S C. 10154]. Subpart
I. nleo sanued under sec. 109, B8 Sint 955 [42
118.C 2239) Appendix A alan 1ssued under
sec 6. Pubs £ 91.500. B4 Stat. 1473 {42 US C.
21351 Appendix B nlso issued under sec. 10.
Puh. 1. 99-240. 99 S1at. 1842 [42 US.C. 20211
el seq.).

2. In § 2.101. paragraphs (N(1). {2). (5).
and (7) are revined and () (4} is removed
and rescrved 1o read as follows:

§ 2.10t  Filing of spplication.

- . - . -

{N)(1) Ench application for a license 1o
receive and possess high-level
radioaclive wasle al & zcologic
repositlory operations area pursuant to
Part 60 of this chapter and any
environmental impact statement
required in connection therewith
pursuani to Subpart A of Part 51 of this
chupter shall be processed in
nccordance with the provisions of this
puragraph

(2) To allow a determination s to
whether the application 18 complete nnd
acceptable for docketing. it will be
initinlly treated us v tendered document,
and a copy will be available for public
inspection In the Commisaion’s Public
Document Room. Twenly copies shall be
fled to ennble this determinntion to he
made.

. - . . .

(4) [Reserved)

(8) If a tendered document is
nceeptable for docketing, the npplicant
will be requested to (i) submit 10 the
Director of Nuclear Muterial Safcty and
Salcguards such additionsl copies of the
application and environmental impact
statement us the regulations in Part 60
and Subpart A of Part 51 of this chapter
require, (1) serve o copy of such
application and environmental impacl
stutement on the chiel executive of the
municipality in which the geologic
repository operutions arca is to be
located. or if the geologic repository
operations area is no! to be located
within a8 municipality. on the chiel
execulive of the counly (or 1o the Tribal
organization, if it is 1o be located within
an Indian reservation). and {iii) make
direct distribution of additional copies
to Federal. State. Indian Tribe. and local
officials in accordance with the
requirements of this chapler and writlen
instructions from the Director of Nuclear
Matcrial Safety and Safeguards. All
such copics shall be completely
asscmbled documents. identified by
docket number. Subsequently
distributed amendments to the
application. however. may include
revised pages 1o previous submiltals
and, in such cascs. the recipients will be
responsible for inserting the revised
pages.

(7) Amendments to the application
and supplements to the environmental
impact statement shall be filed and
distributed and & written statement shall
be furnished to the Director of Nuclear
Matcrial Safely and Safeguards in the
same manner an for the initial
application and environmental impact
statement.

PART 51—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

3. The authority citation for Part 51 is
revised to read as follows:

Aulhorily: Sec. 101, 88 Stat. 48, ns
smended (42 ULS.C. 2201): seca. 201, as
amended. 202, 88 Sta1. 1242, as nmended, 1244
(42 L1 S.CC 5m41. H842).
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Subipart A also 1ssued under National
Environmental Policy Act of 1900, secs. 102,
104, 105, 83 Stal. 851-854. ne amended {42
U.S.C. 4332, 4234, 4338}, and Pub. 1. 85 01N,
Title L. 92 Stat. 3033-3041. Secitons 31.20,
51.30. 51.06. 51 01 S1.8). and 51,07 also 1ssurd
under sees. 133, 141, Pub. L 97425 00 Stat
2232, 2241, and sec. 148 b L 100200, 1M
Stat 1230 223 (42 VLS € 10153 10103, 10)an)
Seclion 51.22 also inaued under sec. 374, 73
Sial 0l as amended by 42 Siat 30306 3038
42 U8 C 2021) and umrrv Nuclear Wante
Policy Act of 1002, sec. 121, UG S1al. 2220 {42
1S € 1H41) Sean. 81.42. 8107 and 81100
also taaued wnder Nuclear Waste Policy Act
of 1002, sec 114{1). 90 Stat. 2210, as amended
(42 U.S.Coaa40).

4. In § 51.20, exinting poragraph (b)(13)
is redesignated as paragraph (b}{14) and
a new paragraph (b)(13) is added to read
as [ollows:

§51.20 Criteria for and Identification of
licensing snd regulstory actions requiring
environmantal Impact statements.

. . . . .

()" "
{123) lssunnce of n construction
authonizontion and license pursuant lo
Part 60 of this chapler.
S. Seclion 51.21 18 revised to read as
follows:

§51.21 Criteria tor and Identification of
censing and regulalory actions requiring
environmaenta! assessments.

All icensing and regulnfory actions
subject to this subpart require an
environmental nyscsament excep! those
identified in § 51.20(b) as requiring an
environmental impuct statement. those
identiflied 1n § 51.22(¢) a8 categoncal
exclusions, and those identilied in
§ 51.22(dd) as other nctiona not requiring
enviconmental reviesw. As provided 1n
§ 51.22(b). the Comnuasion may. In
specinl circumsinnces, prepare an
environmentnl nssessment on an achon
covered by o categonienl exclusion.

8. Section 51.221s amended. by
revising the heading nnd adding a new
paragraph (d}. to read us [ollows:

§51.22 Criterion for categorical exclusion;
Identification of licensing and regulatory
actions eligible for categoricst exclusion or
otherwiss not requiring environmenta!
review.

(¢) In accordance with section 121 of
the Nuclenr Waste Policy Act of 1982 {42
1 S.C. 10141). the promulgation of
techmical requirements and criteria that
the Comnussion will apply in npproving
or disapproving npplications under Parl
&0 nf this chapter shall not require an
enviconmental impact statement. un
environmental nssessment, or any
environmental review under

N Do ESMOTN K JUN K910 Q)

subparagraph () or {F) of section 10212}
of NEPA.

T.In 8 51.28. paragraph {a] m revised
and u new paragraph (¢f 13 added. o
read us followas:

§81.2¢ Reguirement to pubiish notice of
Intent and conduct scoping process.

[n) Whenever the appropriste NRC
siall director determines that an
environmental impact atatement will be
prepured by NRC in connection with a
rmpnnd nction, a notice of intent will
e prepared as provided in § 31.27, and
will be published in the Fedars! Register
us provided in § 51.116. nnd an
approprinie scoping process (see
§§ 51.27.51.28. and 51.29) will be
conducted.

() Upan receipt of an application und
accompnying environmental impact
stutement under § 60.22 of this chapter
(pertaining 10 geologic repositorics for
high-level rudionctive waste). the
uppropriate NRC stalff director will
include in the notice of docketing
required 1o be published by § 2.101{)(8)
of this chapter a statement of
Commission intention to adopt the
environmental impact statement to the
extent practicable. However. if the
appropriate NRC stalf dircctor
determines. at the time of such
publication or at any time thereafter.
that NRC should prepate a supplemental
environmental impact statement in
connention with the Commission’s
action on the license application, the
procedures act out in paragruph (a] of
this section shall be followed.

8 A new § 51.087 is added to rend ua
follows

§ 5187 Environmentas! information
concerning geologic repositories.

[n) In hew of an enviconmental report,
the Depariment of Fnergy. as an
applicnnt for a license or license
#mendment pursuant to Part 60 of this
chupter. shall submit to the Commission
any finul environmental impact
statement which the Department
prepires in connection with any
geologic repository developed under
Subtitle A of Tule L. or un’..r Title 1V, of
the Nuclear Wasle Policy Act of 1982, us
amended. [See § 60.22 of this chapter as
to required time snd manner of
submission.} The statement shall
include. umong the alternatives under
consideration. denial of a license or
construcltion authorization by the
Commission.

() Under applicable provisions of
law. the Department of Energy may be
required 10 supplement its final
environmental impact statement i o
mukes a substantisl change in its

proposed action that is relevant 1o
envirunmental concerns or determines
that there are significant new
circumstances or information relevant to
envitonmental concerns nnd bearing on
the proposed action or ite impacts. The
Depariment shall submit any
supplement 1o {is final environmental
impact stulement to the Comminsion.
{See § 00.22 of thts chapter an to
required time and manner of
subimission.)

{c) Whenever the Department of
Energy submlts a finul environmental
impuct stulement, or o final sypplement
to an environmental impact statement,
to the Commission pursuant to this
scction, It shall slso inform the
Commission of the stutus of any civil
action for judicial review initinled
pursunnt to scction 118 of the Nuclear
Wauste Policy Act of 1082. This status
report. which the Department shall
update from time to lime 1o reflect
changer in slatus. shall:

(1) State whether the environmental
impact statement hus been lound by the
courts of the United States to be
adequate or inadequate: and

(2) Identify any issues relating to the
adequacy of the environmental impac!
statemenl that may remain subject lo
judicial review.

9. A new § 51.109 ;s added 1o read as
follows:

§ 51.108 Public hesrings in proceedings
for lssuance of materisis licanse with
respect 10 a geologic reposlitory.

{a)[1} In a proceceding for the issuance
of u licenne to receive nnd posacss
source. apecinl nuclear, and byproduct
materinl ot n geologic repository
operutions arca. the NRC ataff shall,
upan the publication of the natice of
hearing in the Federal Register. present
ita position on whether it is praclicable
to adop!t. without further
supplementation. the environmenial
impact statemen! {including any
supplement thereto) prepared by the
Sccretary of Energy. I the position of
the staff is thal supplementation of the
environmental impuct statement by NRC
i8 required. it shall file its Ninal
supplemental environmental impuct
statement with the Environmental
Prolection Agency. furnish that
statement to commenling sgencics. and
make it available to the public. belore
presenling ils posilion. or as soon
therenfter ns may be practicable. In
dischurging its responsibilities under
this paragraph. the staff shall be guided
by the principles set forth in puragraphs
() and (d} of this section.

(2) Any other party to the proceeding
who contends that it is not practicable
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to adopt the DOE environmental impact
stetement. as it may have been
supplemented. shall file o contention to
that effect within thirty days after the
publication of the notice of hearing in
the: Fodoral Reglster. Such contention
must be accompanied by one or more
afflduvite which set furth factual andfar
technical baaes for the claim thal, under
the peinciploa aet forth In paragraphs (c)
and [d) of thin section. it Is not
practicable to adopt the DOE
enviranmental linpact atslemont, ns it
may have beon supplemented. The
prestding officer shall resalve disputes
cancerning adoption of the DOE
environmental iImpuoct statement by
using. to the extent possible. the criterin
und procedures thot sre followed 1n
ruling on motions 1o reupen under

§ 2.734 of this chapter.

(b) In wny wuch proceeding. the
premiding officer will determine those
mutiers in controversy umong the
parties within the scope of NEPA and
this subpart. speciheslly including
whethes, und 10 whut extent, it s
peacticable 1o adopt the environmental
impact atutement prepuared by the
Secretury of Energy 1n connection with
the issuance of o construction
authonzation and heense for such
repository.

(c) The presiding officer will find that
it 18 practicable to adopt uny
envirenmental impact statement
prepared by the Secrelary of Energy in
connection with a geologic repository
propoacd to be constructed under Title |
uf the Nuclear Waste Policy Act of 1982,
as emended. unless:

(1)) The nchon propased 1o be tuken
by the Commission differs from the
action proposed in the hicense
upplication subinited by the Secretary
of Energy: nnd

(1) The difference may significantly
allect the quahty of the human
eavironmenl: of

{2} Sigetheant and subsatuntinl new
|nr(lr"'“l||(”\ Oor new (Z()n.‘ld(.'rll“()n!
render such environmental impact
ststement inadeqguate.

{4) To the exient that the presiding
officer deternunes it to be practicable, in
accordunce with parngraph [c) of this
section. 10 adopt the environmentsl
impact stutement prepured by the
Secretary of Energy. such andoption shall
he deemed to satiafy all reaponsibilities
of the Commission under NEPA and no
further consideration under NEPA or
this subpart shall be required.

{e] To the extent that it is not
practicable. in accordance with
paragraph (¢} of this section, to adopt
the enviranmental impact statement
prepared by the Secretary of Energy. the
presiding officer wall:

S HY199w OO W JUSN RN IR W)y

(1) Deteemine waether the
requirements of section 102(2) (A) (C).
und {E) of NEPA and the regulsions in
this subpart huve been met;

(2) Imin:pcndcnlly consider the final
balance nmong conflicting faciors
contuined in the rocord of the
praceeding with a view to determining
the approprinte nction ta be taken;

(3) Determine, alter weighlng the
environmental, economic, lechnical and
other benellis against environmental
nnd vther costs, whether the
conntruction authorization or license
should be lssued. denied. or
approprintely conditioned to protect
environmental values:

(4) Determine. in an unconlested
proceeding. whether the NEPA review
conducted by the NRC staff has been
adequate: and

{5} Determine. 1n o contested
proceeding. whether in accordance with
the regulations in this subpart. the
conslruction nuthorization or license
should be issued us proposed.

{1} ln making the determinations
described in puragraph {e). the
environmental impact statement will be
deemed modified to the extent that
findings and conclusiors differ from
thore in the final staten-ent prepared by
the Secretary of Energy 8s it may have
been supplemented. The initial decision
w:ll be distnbuled to any persons not
otherwise entitled 1o receive it who
responded to the request in the notice of
docketing. as described in § 51.26{c). If
the Commission or the Atomic 3afety
and Licensing Appeal Board reaches
conclusions different from those of the
presiding officer with respect 10 such
natters. the linnl environmental impact
stutement will be deemed modilied 1o
that ¢xtent und the decision will be
mmilarly distnhuted.

{d) The provisions of this section shall
be followed. 1n place of those sct out in
§ 51.104, in any procecdings lor the
iasunnce of a license to receive and
posscss source. special nuclear, and
byproduct material at a geologic
repository operations area.

10. In § 51.118. the cxisting lext is
redesignated as puragraph (a] and
new paragraph (b) is ndded. to rend us
follows:

§51.118 Finsl environmenlst impact
statement—Notice of avsllabliity,

{b) Upon adopnion of & final
environmental impact statement or any
supplement to a finul envirconmental
impact stulement prepared by the
Department of Energy with respect to s
geologic repository that is < abject 1o the
Nuclear Waste Policy Act« [ 1982, the
approprinte NRC atafl diredctor shall

(ollow the procedures set out in
paragraph {u) of this section.

PART 80—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

11. The authorily cltation for Pact %) [
revined lo read ns follows:

Authority: Seca. 81, 33, 62, 03, 05, H). 101,
182, 180, 68 Stal, 420, 030, Y12, W11, 035, 148,
033, US4, we amended (42 U.8.0. 2071, 2073,
AL, AKII, 200, 2131, 2201, 2232, 223)). seun.
202, 200, B8 Siat. 1244, 1240 (42 U.S.C. 5842,

. 40); secs. 10 and 14, Pub. |. 95-601. #2 Stat.
2us) (42 U.S.C. 2021n and 5851 }; sec. 102, Puls.
1. #1-180. 83 Stal. 831 (42 US.C. 4322): scca.
114, 121, Pub. L. 97425, 90 Stat. 2212, 2224, us
amended (42 U.S.C. 10134. 10141).

For the purposcs of sec. 223. 68 Siat. H58. ns
amended [42 U.S.C. 2273). $§ 00.10. 60.71 to
00.78 nre iasucd under sec. 1010, 08 Stat. 950
as smended {42 U.S.C. 2201{0}).

§60.15 {Amended]

12. In § 80.15, paragruph {c] is
removed and paragraph (d) is
redesignated as paragraph (c).

13. In § 60.21. paragraph (a} is revised
to read as follows:

§60.21 Content of application.

{a) An application shall consist of
general information and a Salety
Analysis Report. An environmental
impact statement shall be prepared in
accordance with the Nuclear Waste
Policy Act of 1882. as amended. and
shull accompany the spplication. Any
Restricted Data or Nationa) Security
Information shall be separuted from
unclassified information.

. . . . )

14. Section 00.22 is revised to read as
follows:

§ 60.22 Flling and distribution of
application.

{n) An application for a license to
receive and poasess source. special
nuclear. or byproduct material at a
geologic repository operalions arca al a
site which has been characterized. and
any amendments thereto. and an
sccompanying environmental impact
stalement und any supplements, shall be
signed by the Secretary of Energy or the
Sccretary’s suthorized representative
and shall be filed in triplicale with the
Director.

(b) Each portion of such application
und any amendments, and cach
environmental impact statement and
any supplements, shall be nccompanied
by 30 additionnl copies. Another 120
copies shall be retained by DOF for
distribution in sccordance with writien
instructions from the Director or the
ireclor's designee.
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{c} DOE shall, upon notification of the
appointment of un Atomic Safety und
Licensing Board, updute the application,
eliminating all superseded information,
and supplement the environmental
impact statement if necessary, and serve
the updated application and
environments| impact statement (an it
mny hnve beon supplemented) as
direcied by the Doard, At that time DOFE
shall alsao serve one such copy of the
applicntion mud snvironmental impact
stutoment on the Alomic Safety and
Licensing Appoal Panel. Any subsequent
amendmenta to the application or
supplements (o the environmental
impact statement shall be served in the
sume munner.

{d] At the time of filing of un
application nnd nny amendments
thereto, one copy shall be made
availuble in an nppropriate location
near the proposed geologic repository
opeentions nrea {which shall be o public
document room. if one hus been
eatublished] for inspection by the public
und updated us amencments to the
application are made. The
environmental impacl statement and
any supplements thereto shall be made
available 1n the same manner. An
updated copy of the application. and the
environmental impact statement and
supplements. shall be produced at any
public hearing held by the Commission
on the apphcation. for usc by any party
to the proceeding.

{e) The DOFE shall certify that the
upduted copies of the application, snd
the environmental impact stalement as
it may have been supplemented. us
referred 1o in puragraphs [c) and [d) of
this sect:on. contatn the current contents
of such documents aubmilted in
nccordunce with the requirements of
this part.

15 In § 60.24, the section hending and
paragruphs [n) and {¢) are revised to
read us follows:

§ 60.24 Updaling of application and
snvironmaentia! impact statament

{n) The upplication shall be as
compleie ns possible in the light of
informution that s reasonably avadable
st the ume of docketing.

. - . .

(¢) The DOE shall supplement its
environmental impact statement in #
timely munner so us to take into sccount
the environmental impacts of any
substantal changes in its proposed
actions or any significant new
circumstances or infarmation refevant 1o
environmental concerns and beaning on
the proposed achion or ils impacts.

18. In § 60.31, the introductory
parugraph is revised 1o rend as follows
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§60.31 Construction authorization.

Upon review and considerstion ol an
upplication and environmental impact
stntemert subnutied under this part. the
Commission may autharize construction
i 1 determines;

17, In § 60 31, the Intraductory partion
of paragraph ta). and parageaph (b nre
revised 1o read ns followa:

§80.81 L.censs smendmaent toc
permanent closurs.

(a) DOE shall submit an application to
nmend the license prior (o permanent
closure. The subbmission shall consist of
an update of the license application
submitted under §§ 60.21 und 60.22,
including:

(b) Il necessary. so as fo tuke into
sccount the environmental impact of
uny aubstantinl changes in the
permanent cloaure aclivities proposed 1o
Le carried out or any significant new
inlormation regurding the environmental
impacts of such closure. DOE shal! also
supplement its environmental impact
statemeni and submit such statement. as
supplemented. with the application for
license amendment.

Dated at Rockville. Maryland this 28th day
of June 1989,

For the Nuclear Regulatory Commussion
Samuel |. Chilk,

Secrvtary of the Commussion.
[FR Doc 89-156833 Filed 6-36-89. 8.45 am)|
BILLING COOL 7390-01-0

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 28610 and 2622

Late Premium Payments and Employer
Liability Underpayments and
Overpayments; Change In Interest
Rate

AGENCY: Pension Benefit Guuranty
Corporation.
ACTION: Final rule: correction.

suMMARY: This document corrects the
muos! recent amendments to Appendix A
o Purt 2610 and Appendix A to Part
2622. the inlerest rates on late premium
payments and underpayments or
overpayments of employer liahility.
respecltively. Those amendments. which
appeared at 54 FR 13520 {April 4. 1989).
set forth the interest rates effective as of
April 1, 1989 Thix correclion removes
the ending date for the effective period
of those rates. which will remain in
rifect until changed.

EFFECTIVE DATE: June 30, 1989

FOR FURTHER INFORMATIOK CONTACT:
john Foster, Attorney, Ofhee of the
General Counsel. Code 22500, Pension
Benelit Guaranty Corporation, 2020 K
Sireet, NW., Washington, DO 20000
telephone {(202) 778-8850 ({202) 7782850
for TTY andd T Theae ate not toll-
{ree numbers.

SUPPLEMEINTARY INFORMATION: The
lollowing corrections are made (n FR
Doc. 80-7030 appenring in the issue of
April 4. 1980 {54 FR 13520):

Appendix A to Part 2610—{Amended|

1. On page 13520. column three. undetr
Purt 2010, Appendix A. the lost entry is
corrected by deleting “June 30, 1989, As
corrected. this entry should rend “April
1.1888. . .12.

Appeondix A to Part 2622—[Amended)

2. On page 13521, column onc ut the
top. the lust entry is corrected by
deleting “June 30. 1988. As corrected.
this entry should read "April 1,

1889 . . . 12.

James B. Lockhart 111,

Executive Director. Pension Benelit Cuarunty
Corporation.

[FR Doc. 89-15553 Filed 6-30-89; 8:45 am|
BILLING COOE 7708-01-K

29 CFR Part 2644

Collection of Withdrawal Liabliity;
Adoption of New Interest Rat.

AQENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

suMMARY: This is an nmendment to the
Pension Benelit Guaranty Corporation’s
regulntion on Notice and Collection of
Withdrawal Liability. That regulation
incorporales certain intcrest rates
published by another Federu: ngency.
The cffect of this amendment is 10 add
to the appendix of that regulation u new
interst rate to be elfective from July 1.
1989. lo September 30, 1989.

EFFECTIVE DATE: July 1. 1989.

FOR FURTHER INFORMATION CONTACT:
John Foster, Attorney. Office of the
General Counsel (22500). Pension
Benclit Guaranty Corporation, 2020 K
Streel. NW., Washington. DC. 20006:
telephone 202-778-8850 [202-778-8859 or
TTY and TDD). These are no!l loll-free
numbers.

SUPPLEMENTARY INFORMATION: Linder
section 4219(c) of the Employee
Retirement Income Security Acl of 1974,
us amended (“ERISA™). the Pension
Benefit Guaranty Corporation {“the
PRGCT) promulgaled n final regulation
un Notice and Collection of Withdrawal



