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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001
August 4, 1995

MEMORANDUM TO: John T. Greeves, Director

Division of Waste Management °<;/@P////
THRU: Joseph J. Holonich, Chief

High-Level Waste and Uranium Recovery

Projects Branch
Division of Waste Management

FROM: Mark S. Delligatti, Yucca Mountain Team Leader
High-Level Waste and Quality Assurance Section
High-Level Waste and Uranium Recovery
Projects Branch
Division of Waste Management

SUBJECT: TRIP REPORT - U.S. NUCLEAR WASTE TECHNICAL REVIEW BOARD
MEETING IN SALT LAKE CITY, UTAH

On July 11-12, 1995, staff from the Division of Waste Management and the
Office of the General Counsel attended the U.S. Nuclear Waste Technical Review
Board Meeting (NWTRB) in Salt Lake City, Utah. Staff attending the meeting
were: Mysore Nataraja, Mark Delligatti, and Joseph Holonich of the Division
of Waste Management (DWM); and Nuclear Regulatory Commission Deputy General
Council Martin Malsch. In addition to members of the U.S. Nuclear Waste
Technical Review Board and its staff, others attending the meeting included
representatives of: the U.S. Department of Energy (DOE) and its Management
and Operating Contractor (M&0); the State of Nevada (NV); Esmerelda County,
NV; Edison Electric Institute; and the National Association of Regulatory
Utility Commissioners (NARUC). This trip report combines the observations of
all DWM staff attending the meeting.

Mysore Nataraja covered the first day of the meeting for DWM. Topics
discussed on the first day of the meeting included: a financial review of the
Yucca Mountain project; a status report on the Exploratory Studies Facility;
and a discussion of repository design.

A team of four consultants to a DOE-created steering group, presented a
summary of their "Independent Management and Financial Review" of Yucca
Mountain project. The consultants were from Peterson Consulting. They had
been chosen by the steering group with the assistance of NARUC. The study
focused on the following six questions:

Can the project meet the schedule?

What will be the cost of the project?

Is the funding adequate?

Are there adequate contingency plans?

Are the funds being spent prudently?

Is the project being administered/managed properly?

\
Attachment 1 summarizes the study’s findings. pH,(p ‘\
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A representative of DOE provided an update on the status of ESF construction.
While much of the information presented had been provided to the staff through
the bi-monthly NRC/DOE ESF meetings, some new information was provided. In
response to an NWTRB recommendation, DOE has agreed, in principle, to appoint
a Geoengineering Board. New options for accessing the Calico Hills unit via a
drilled and blasted shaft (and decoupled from the main ESF lToop) are actively
being pursued. (Implementation of the plan is subject to funding
Timitations.)

A representative of the M0 summarized three studies related to the future
development of the ESF. The main points are:

e DOE performed a Calico Hills system study which in essence sounded
similar to the Calico Hills Risk Benefit Analysis. Multi-attribute
utility analysis techniques were utilized to conclude that there is no
technical imperative to further explore the Calico Hills unit (CHn) to
demonstrate compliance with the EPA standard. The staff believes that
this is an area which the DWM’s Performance Assessment and Hydrology
Branch should be cognizant of.

e If access is sought to the CHn unit, a viable option would be to
construct a shaft outside the repository block to the east using drill
and blast technique and construct a drift towards the west to intersect
the Ghost Dance fault. .

¢ A number of alternate approaches to access the CHn through the north
ran e¥tension have been looked at and ranked based on qualitative
criteria.

A representative of DOE presented a summary of ESF geologic conditions. The
main conclusion of this presentation was that faults, fractures, stratigraphy,
etc. were substantially as predicted by the geologists and engineers and in
spite of some minor mismatches, there were no major surprises.

A summary of ongoing and future planned tests and associated schedules was
presented. DOE has a conceptual layout of thermal testing drift. The plans
include a "shakedown™ phase in which a small-scale thermal-mechanical-
hydrological testing will be performed (scheduled for fall of 1996) during
which instrumentation will be tested and some preliminary data will be
gathered. Repository-emplacement-drift-scale heater tests are planned for the
spring of 1997.

Some conceptual details of repository construction and operation including
some thoughts on retrieval operations were presented by a representative of
the M&0. According to DOE’s Office of Civilian Radioactive Waste Management
program plan, the repository conceptual design is scheduled to be completed by
March 1997 and the License Application Design by September 2000. Current
design concepts for the GROA and some possible alternative layouts of drifting
pattern were summarized. Separate development of repository blocks on either
side of the Ghost Dance fault in single and multiple tiers with varying drift
patterns to suit the turning radius of the TBM were discussed.



The topics discussed on the second day included: DOE’s continued
implementation of its program approach; DOE’s License Application Annotated

Outline; DOE’s geochemistry program at Yucca Mountain; and the NRC licensing

Brgg:ss (¥§1ch was presented by Joseph Holonich, Martin Malsch; and Mark
elligatti).

Much of the DOE presentation on the second day was familiar to the staff from
other fora. The presentation on DOE’s Geochemistry program did provide some
new information. An external peer review of the DOE approach to understanding
hydrothermal conditions at Yucca Mountain was discussed. It will evaluate
thermohydrologic modeling and testing programs.

The specific topics discussed by the NRC staff included: Site
Characterization Activities of the NRC Staff; the High-Level Waste Licensing
Process; and a Discussion of the Hearing Process. In addition, Mr. Malsch
presented some informal remarks on the role of the expert witness in a
1icensing hearing. The staff had previously presented this information to
U.S. Department of Energy staff at a technical exchange held in Las Vegas, NV
in May of 1995. The staff’s presentation was well-received by the NWTRB.

The staff’s presentation is included as Attachment 2. Other meeting materials
are available from the members of the staff attending the meeting, but are too
voluminous to include here. If you have any questions on this trip report,
please contact me. \
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Summary of the Preliminary Findings of the
Independent Management and Financial Review of
The Yucca Mountain Project

The following summarizes the committee’s findings corresponding to the following
six questions:

Can the project meet the schedule?

What will be the cost of the project?

Is the funding adequate?

Are there adequate contingency plans?

Are the funds being spent prudently?

Is the project being administered/managed properly?

(1) The committee concluded that there is 1ittle chance for meeting the schedule
because of a lack of well-defined scope of activities, funding uncertainties,
potential for the ultimate nonacceptance of the program approach, unknown extent
and nature of faults and fractures at the repository level, the uncertainties
associated with the thermal load issue and how the NRC licensing process might
impact the project.

(2) There was a big discrepancy between the DOE cost estimate and the committee’s
cost estimate. DOE calculates a total system life cycle cost of $25 billion as
opposed to $35 billion estimated by the committee. (Under some other scenarios
and assumptions, the figures would respectively be $33 billion and $46 billion.)
The most important finding was that under the single repository assumption, a
slip in schedule of three years would translate to an increase in cost of at
l?%?t two billions and a slip of five years would shoot up the cost by fifteen
fons.

(3) The Nuclear Waste Fund would be deficient by 3 to 7 billion dollars under the
scenarios described above.

(4) The committee found that the program does not have good contingency plans.
For example, what 1f the site is found to be unsuitable? What plans are there
to wind down the activities in a cost effective manner?

(5) Since approximately 50% of the cost is time related, the more the DOE
protracts, the more losses will be incurred. DOE decisions are being made
without analyses of cost impacts. The program approach is essentially a cost
deferral and may not be a cost-saving mechanism. There is no incentive to excel
in this project and there are too many layers of authority with no defined
accountability.

(6) Because of too many directors for the OCWNRM in the last few years, there is
no continuity, and therefore, there is no public trust and confidence.

The committee made a number of (negative) observations regarding a lack of proper
use of experts and consultants.

ATTACHMENT 1
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BACKGROUND ON NRC
Independent regulatory agency

Established through Energy Reorganization Act of
1974

Approximately 2,800 staff members

Responsible for licensing civilian use of radioactive
material

-Nuclear power plants

-Special nuclear, source, and byproduct material
-Transportation

-Low-level and high-level waste




MAJOR PROGRAM ORGANIZATIONS
ATOMIC COMMISSION ADVISORY

SAFETY COMMITTEE
AND ON NUCLEAR
LICENSING WASTE
BOARD PANEL

EXECUTIVE

DIRECTOR FOR

OPERATIONS
NUCLEAR NUCLEAR NUCLEAR
REACTOR REGULATORY MATERIAL
REGULATION  RESEARCH SAFETY AND

SAFEGUARDS




DIVISION OF WASTE MANAGEMENT

Waste Management Division
Director: John Greeves

Deputy Director: Margaret Federline

Low-Level Waste  High-Level Waste Performance Engineering and
and and Uranium - Assessment and Geology Branch
Decommissioning  Recovery Projects Hydrology Branch
Projects Branch Branch
" " e "

Chief: M. Weber

Chief: J. Holonich Chief: J. Austin  Chief: M. Bell




NRC’S BASIC REGULATORY PHILOSOPHY

"The NRC and its licensees share a common
responsibility to protect public health and safety.
Federal regulations and the NRC regulatory program
are important elements in the protection of the public.
NRC licensees, however, have the primary
responsibility for the safe use of nuclear materials."

(NRC Informatmn Dlgest 1995 Edition, NUREG-1350
V7) |




IMPORTANCE OF DOE QUALITY ASSURANCE

0 NRC cannot review or inspect everything
o DOE Quality Assurance (QA)
- Structured and systematic method of obtaining
facts and data
- Helps determine if work done properly
- Ensures problems are identified and corrected

0 DOE records
- Supporting documentation for NRC licensing
decision |
- Provide traceability of work
- Lack of complete records: NRC cannot make
a finding that work was done properly




ISSUE RESOLUTION
Process agreed upon in February 1992

Basic principles of issue resolution process

- Staff has no comments or questions at this time

- Final resolution can only come through rulemaking or
licensing review

- Issues resolved at the staff level can be
opened if new information arises

Applicability of Process

- Current open issues

- License Application Annotated Outline Review
- Other document reviews




OPENNESS POLICY
Commission statement on openness
NRC Management Directive

Public Meetings

- Planned formal encounter open to the public

- Interaction between one or more NRC staff
and one or more outsider persons

- An outside person is any individual who is not
acting in an official capacity as a representative
of an agency of the executive, legislative, or
judicial branch of the U. S. Government (except
when the agency is subject to NRC regulatory
oversight);

Exemptions to open meetings
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GOALS OF NRC’S PROGRAM

Conduct HLW program that provides for:

-Timely and complete guidance to DOE

-Early identification and resolution of major
licensing issues

-Compliance with applicable statutes

Ensure NRC’s regulatory framework provides
consistent and adequate protection of public
health and safety, of workers and the
environment
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-GOALS OF NRC’S PROGRAM (CONT’D)
Ensure that research provides the technical
basis for timely and sound rulemaking and
other regulatory decisions

Two "aspectsi of program

-Regulatory Strategy
-Overall Review Strategy




NRC’S REGULATORY ROLE
Develops Regulations and guidance

-10 CFR Part 60

-License Application Format and Content
Regulatory Guide

-License Application Review Plan (LARP)

Pre-applications review

-Prelicensing consultation to help enable the
Department of Energy (DOE) to prepare a
complete and high quality application
-Prepare preliminary site characterization
sufficiency comments to be included in DOE’s
recommendation to the President




NRC’S REGULATORY ROLE (CONT’D)
Review of License Application .

-Burden of proof on DOE to provide complete
and high quality license application that
demonstrates compliance with 10 CFR Part 60

-NRC reviews license applicaﬁon and determines
acceptability of DOE demonstration of
compliance




BACKGROUND ON REGULATORY STRATEGY
Unique regulatory program
Want to ensure hearing is focused on a

demonstration of compliance not the meaning of
the rule

Evaluated 10 CFR Part 60 for clarity and
completeness

54 Regulatory and institutional uncertainties
identified




OVERALL REVIEW STRATEGY

Policy to guide staff in meeting its programs
objectives

Provides objectives for
-License Application review
-Pre-licensing reviews

Contributes to prioritizing and integrating
program activities

Basis for vertical slice approach
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REVIEW OBJECTIVES

Support Commission’s construction authorization
decision with three-year mandated time period
Streamline License Application reviews

Support Commission’s preliminary site
characterization sufficiency comments required
by the Act

Identify concerns and provide guidance to DOE
regarding the completeness of the License
Application

Identify concerns with potential adverse effects
of DOE activities on waste isolation capability
of the site :

Respond to DOE requests




PROGRAM IMPLEMENTATION
Regulatory development
LARP preparation
Review of DOE documents

Quality Assurance activities and infield
verifications

Tracking of Open Items




OPEN ITEM TRACKING SYSTEM
Capabilities

-Full-test search and retrieval
-Report Generation
-Long-term tracking of issues

Data files

-Regulatory issues
-Review issues
-Status

10




VERTICAL SLICE PROCESS

Implement Overall Review Strategy

Focus on key technical issues which have their
basis in key technical uncertainties

Work undertaken for these issues will include
QA activities, in-field verifications,
interactions, and data review

Focus research and technical assessment
method development |

11




VERTICAL SLICE PROCESS (CONT'D)

Develop necessary review plans and guidance

Evaluate program approach

-Necessary information for a complete license
application

-Provide timely feedback to DOE and other parties

License Application Annotated Outline can be
an effective tool to document prelicensing
reviews

-Describe bounding assumptions

-Resolve technical issues

-Consolidation information

-Eliminate topical and technical reports

12




KEY TECHNICAL ISSUES
UNDER CONSIDERATION

o Volcanism probability and consequence

o Location and characterization of structural
features which affect water and vapor

o Thermal, hydrologic, mechanical, and chemical
coupled process

0 Thermal effects and redistribution of moisture

o Waste package degradation processes

o Geotechnical effects on radionuclide transport
within and beyond the thermally altered zone

o Evolution of groundwater in the near-field
environment

o Scenario selection and calculation of consequences

13



SUMMARY

o Staff activities in place to address regulatory
and review aspects of the high-level waste
program

o Significant activities being undertaken to
implement mandates given in Act

o Vertical slice approach
-Help focus staff work

-Will provide real time feedback of DOE Program
Approach

14
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OVERVIEW OF NRC REVIEW PHILOSOPHY
FOR SITE CHARACTERIZATION

NRC Role is Mandated by Nuclear Waste Policy Act, as amended
(NWPA)

NRC determines if sufficient data will be collected to support a
license application. |

This is accomplished through various interactions and reviews.




GOVERNING DOCUMENTS

NWPA

-Prelicensing consultation program

-Describes Roles of NRC, DOE, States, Tribes, Affected Units of
Local Government

-Site Characterization Plan
-Progress Reports at least semi-annually

10 CFR Part 60

-Subpart B - Preapplication Review

-Subpart C - Participation of States, Tribes, Affected Units of Local
Government

-Subpart D - Inspections

-Subpart E - Technical Criteria

-Subpart F - Performance Confirmation Program
-Subpart G - Quality Assurance




GOVERNING DOCUMENTS (CON’T)
Procedural Agreement

- Agreement between the NRC staff and DOE
- Describes interaction during pre-licensing consultation.

Site-Specific Agreements

- Implements Procedural Agreements |
- Focus on activities of On-Site Representatives, sample collection,
etc.

Commission Openness Policy
-Context in which all interactions are conducted

-Interactions open to State and Local Governments, and to
interested members of the public.




NRC SITE CHARACTERIZATION REVIEWS

Evaluation of Site Characterization Plan (SCP) and Progress
Reports

The NRC staff published its Site Characterization Analysis in 1989

- The SCA contained 2 objections, 133 Comments, and 63 Questions
- The staff has continued to generate comments and questions on
Study Plans, SCP Progress Reports, Annotated Outlines.

- All comments must be resolved before a license application review
can be completed.




ON-SITE REPRESENTATIVES
Two On-Site Representatives (ORs) are stationed in Las Vegas

Satellite office at the Facility Operations Center at Yucca
Mountain.

Responsibilities of ORs

-NRC eyes and ears in the field

-Conduct routine, ongoing field work for NRC

-Identify areas where additional follow up may be warranted
-Supported by headquarters staff

Operate under agreements contained in Appendix 7 of the Site-
Specific Agreement

- Point of prompt information exchange and consultation

- Not subject to notification and participation or schedule
requirements

- No formal reports on interactions




OBSERVATION OF DOE QUALITY ASSURANCE AUDITS

o The NRC staff reviews DOE QA documents and observes DOE QA
audits

o Process helps staff ensure acceptable implementation of 10 CFR
Part 60, Subpart G during site characterization

o Observations

- Gives insight into acceptability and effectiveness of implementation
- Provides confidence that work is being done in an acceptable
manner




OTHER INTERACTIONS
Meetings
-Management Meetings are held bi-monthly to discuss major issues
-Technical Meetings on important technical issues.
-Positions can be taken and formal minutes are kept of meetings

Technical Exchanges

-Technical Exchanges allow for a free and open discussion of
technical issues and an exchange of ideas

-No positions are taken

Site visits
-Formally noticed |
-Provide NRC staff with the opportunity to observe field activities.

Appendix 7 Visits

-Headquarters NRC staff are temporarily assigned as On-Site
Representatives

-Are permitted to carry out duties, meet with DOE staff as agreed
upon in Appendix 7 of Site-Specific Agreement

Telephonic Communications
-Exchange of technical information only
-No authority to present official NRC or DOE pesitions

8



IMPLEMENTATION OF VERTICAL SLICE APPROACH
Why Vertical Slices

Development of Vertical Slice Process
Aspects of Vertical Slice Reviews

Vertical Slice Activities

Examples of Current Vertical Slice Activities

-Kickoff meeting on Geochemistry Vertical Slice held as a follow-up
session to another meeting

-Staff reviews of License Application Annotated Outline/Site
Characterization Plan Progress Reports

-Visits by one or two NRC staff members to National
Laboratories to review documents

-On-Site Representatives reviewing information at DOE offices in
Las Vegas

-Continuation of ESF Bi-monthly Meetings (ongoing for several
years)

-In-field verification of ESF Design Activities




DOCUMENT REDUCTION EFFORT
Focus information on three types of documents

-SCP Progress Reports

-Annotated Outlines

-Four Specific Topical Reports

-Other documents referenced in these will be reviewed as needed.

Helps manage review effort more efficiently.
Increases integration of information in the program.

Examples of integration

- Extreme erosion topical: Section 3.2.1.10

- Total System Performance Assessments: Section 6.0
- Multipurpose Canister Design: Section 5.2

- Quality Assurance: Section 10.0

10
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OVERVIEW OF THE HLW LICENSING PROCESS

Purpose of Overall Review Strategy (NUREG-1495)
Prelicense Application Review

License Application Review

Openness Policy

One Li;:ensee

Licensing Hearings




PURPOSE OF OVERALL REVIEW STRATEGY (NUREG-1495)

Policy to guide the NRC staff in meeting program objectives
Policy for: |

Development of regulatory guidance

Pre-license aﬁplication review

License application review

Policies contribute to prioritizing and integrating program activities




DEVELOPMENT OF REGULATORY GUIDANCE
Desire to have in-place before the license application is issued

Format and Content For The License Application For The High-
Level Waste Repository DG-3003 (FCRG) - November 1990

Principal guidance for the applicant
Refer to LARP for more guidance for the applicant

License Application Review Plan for a Geologic Repository for
Spent Nuclear Fuel and High-Level Radioactive Waste - NUREG-
1323 (LARP)

Principal guidance for the NRC staff review

Audit Assessment Methods




PRELICENSE APPLICATION REVIEW OBJECTIVES
Streamline license application reviews |

Support Commission’s preliminary site characterization sufficiency
comments (i.e., Complete license application) required by NWPA

I(ientify concerns and provide guidance to DOE regarding a
complete license application

Identify concerns with potential adverse effects of DOE activities on
waste isolation capability of the site '

Respond to DOE requests




PRELICENSING EVALUATION REPORTS

Until now, the NRC staff has principallyl provided only objections,
comments, or questions on most documents provided by DOE for
NRC consideration.

The NRC plans to start providing a prelicensing evaluation report
in a review of the DOE annotated outline for their license
application. Any reviews provided by the NRC staff are bound by
the agreement on issue resolution during the prelicensing stage.

The prelicensing evaluation reports will:

Document for DOE and any interested party the current views of
the NRC.

Document the current NRC staff views for future generations of
staff who may be called upon to review this long range project.




LICENSE APPLICATION REVIEW OBJECTIVES

Support the Commission’s construction authorization decision in
accordance with 10 CFR Part 60 within the 3-Year statutory
mandated time period

Determine completeness and acceptability of compliance and
document findings in a safety evaluation report within first 18 -
months of the 3-year time period.

Defend the NRC staff safety evaluation report during the atdmic
safety and licensing board hearing (DOE defends the site and its
technical work, NRC defends its safety evaluation and findings).




LICENSE APPLICATION REVIEW STRATEGIES

DOE responsible for documenting a complete demonstration of
compliance in its licensing application per 10 CFR Part 60
regardless of NRC staff review strategy.

There are two distinct types of NRC licensing reviews:
Acceptance review (a.k.a., Docketing Review)

Compliance Reviews - A graduated series of reviews depending on
the specific technical content of the material under review

Although the NRC discusses review strategies and review types,
from the applicant’s perspective they receive a safety evaluation

report from the NRC with findings. Any part of the NRC findmgs
may become a contention in a hearing.




ACCEPTANCE REVIEWS (TYPE 1) ot
Also known as a Docketing Review (Type 1 reviews in the LARP) |

A review to document the completeness of the License application for Docketing

which is the point in time that the NRC will start the three year clock as required by
NWPA.

Considerably more than a simple check-off list.

Although this is not a detailed technical review, the docketing review will verify that
there is a reasonable amount of technical data to support assertions made by the
applicant,

The results of the pre-license application reviews contribute to the basis for the
docketing decision.

Open item resolution records
Prelicensing evaluation reports of the annotated outline

In order for the proposed 18 month technical review schedule to have any
creditability, it is essential that issues be resolved to the extent practical in the
prelicensing evaluation reports before the license application is submitted (examples:

Substantially Complete Containment, Volcanism, Ground Water Travel Time, MPC,
etc.).




COMPLIANCE REVIEWS

DOE is responsible for doing a complete review in all areas to
justify the DOE position. This means that DOE will need to pursue
all technical areas at the level of detail appropriate to the issue
regardless of the type of NRC review conducted.

The NRC staff will do an audit review of the license application.

The NRC will verify with confidence the acceptability of DOE’s
compliance demonstrations.

The NRC plans a graduated series of reviews (general reviews,
safety reviews, detailed safety reviews).

The level of safety review contemplated by the NRC staff will be
documented in the LARP (NUREG-1323).

The results of the prelicensing application reviews significantly
contribute to the basis for the safety evaluation report. Resolution
of the key technical disagreements is critical during prelicensing to
achieve the 18 month review schedule.

10




GENERAL REVIEWS (TYPE 2)
® Reviews all general information required by 10 CFR Part 60.

® Essentially this review is complete when the docketing review is
completed. (Type 2 review in the LARP.)

11




SAFETY REVIEWS (TYPE 3)

This is the minimum basis for determining compliance with all
information in the safety analysis report.

Essentially this is an audit type review of the methods and
techniques used by the licensee to demonstrate compliance.

12




DETAILED SAFETY REVIEWS (TYPES 4&5)

The NRC staff has determined, using systematic regulatory analysis
techniques, that a more detailed review effort is required in selected

areas to gain confidence that a decision with reasonable assurance
can be made.

Priority given to Key Technical Uncertainties (see NUREG-1495 and
NUREG-1323): These are areas where the defined uncertainties are

most important in meeting the performance objectives of
10 CFR Part 60.

For type 4 reviews, the NRC staff may perform independent

modeling and analysis using standard techniques to gain confidence
in the DOE application.

For type 5 reviews, the NRC staff may perform independent
modeling and independent research and model development to gain
confidence in the DOE approach. In order for the 18 month review
schedule to be credible, this independent model development and
research must be completed during the prelicensing period.

13




REVIEW PRODUCTS

The principal licensing review product will be a Safety Evaluation

Report (SER) to support the NRC staff’s conclusions. To produce
the SER may require:

One or more requests for additional information (RFI).
A draft safety evaluation report with open items.
One or more management meetings to resolve disagreements.

The SER also supports the NRC staff positions at any subsequent
hearing.

Part of the SER will be an evaluation of the performance
confirmation program.

14



REVIEW INTERACTIONS
® Review process

®  Appeal process

15




LICENSEE INVOLVEMENT
e From the NRC perspective, DOE is one licesnee or applicant

® As discussed earlier, the NRC licensing process is conducted under
an openness policy.
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SUMMARY

Unique program in licensing activities

Confronted with many unique programs
Licensing process program can apply to HLW
Procedures will result in efficient licensing process

Process is flexible

17
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OVERVIEW OF STEPS IN NRC’S
HEARING PROCESS

NOTICE OF DOCKETING AND NOTICE OF
HEARING

APPOINTMENT OF A PRESIDING OFFICER
IDENTIFICATION OF PARTIES AND ISSUES
PREHEARING CONFERENCES
PREHEARING DISCOVERY

PARTICIPATION OF A PARTY (OR NON-
PARTY)

PRESENTATION OF EVIDENCE AT THE
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OVERVIEW OF STEPS IN NRC’S
HEARING PROCESS (Cont’d)

O THE PRESIDING OFFICER’S INITIAL
DECISION

O APPEAL TO AND REVIEW BY THE
COMMISSION




PRELIMINARY ITEMS

This is a summary of NRC’s hearing process for a
possible DOE license application for a geologic
repository.

Some NRC procedures are therefore not described
in detail. (See 10 CFR Part 2, the Commission’s
regulations governing NRC hearings.)

Special NRC procedures exist for the DOE
application. |

Subpart J of 10 CEFR Part 2 (including the

Licensing Support System) covers DOE’s
application.




PRELIMINARY ITEMS (Cont’d)

- If the LSS is not in place, then NRC’s generally

applicable procedures (i.e., Subpart G of 10 CFR
Part 2) apply.

O Sprart G procedures are similar to those
described in this presentation.

- Subpart G includes prehearing document discovery
which could be time-consuming and burdensome.




LICENSING SUPPORT SYSTEM (LSS)

O The LSS would provide electrornic information
management.

- It would provide for the entry of, and access to,
potentially relevant licensing information as early
as practicable, before submission of the DOE’s
license application. |

- It would contain documentary material generéted |
by the DOE, NRC and other parties who would

have access to the system before the proceeding
begins.




NOTICE OF DOCKETING AND NOTICE OF HEARING

Following receipt and docketing of DOE’s license
application, NRC will publish a Notice of
Docketing in the Federal Regicter.

It will state that a hearing is required prior to
NRC’s issuance of a construction authorization.

NRC will announce the hearing by publication of

Notice of Hearing in the Ee_tle!:al_liﬁg!s_tﬂ:

It will announce the time and place of the first
prehearing conference.

It will describe how interested persons may
participate, and get copies of DOE’s license
application, environmental impact statement, and
other licensing documents.




APPOINTMENT OF A PRESIDING OFFICER
The Commission may appoint a presiding officer.

The presiding officer may be one or more
members of the Commission, or an Atomic and
Safety Licensing Board, or a named official.

The presiding officer presides at the hearing and
makes decisions on the license application.

Historically, in reactor hearings, the Commission
appointed one or more 3-person licensing boards to
preside, consisting of the chairman, qualified to
conduct administrative proceedings, and two
members, each having technical or other
qualifications appropriate to the issues in
controversy.




IDENTIFICATION OF PARTIES AND ISSUES

"Any person whose interest may be affected by the proceeding"
and who desires to participate as a party must file a written

petition for Ieave to intervene. The petition should include the
following:

the person’s interest (with particular facts), how it may be
affected by the Commission’s licensing decision, and why
intervention should be permitted°

a list of contentions (and related supportmg information) to be
litigated at the hearing.

The persons permltted to intervene as parties, and the
contentions at issue in the Learing, are determined based on the
petition and any responses.

Intervention is be permitted for an "affected unit of local
government"” as defined in the Nuclear Waste Policy Act.




PREHEARING CONFERENCES

A prehearing conference is held to discuss hearing
matters. These matters may include:

idenitification of key issues in the proceeding;
intervention petitions;

determinations as to the parties and interested
governmental participants; and

a schedule for further actions including a schedule
for pretrial discovery.

One or more additional prehearing conferences
may be held on other hearing matters such as:
simplification, clarification and specification of
issues;

10



PREHEARING CONFERENCES (Cont’d)
amendments to the pleadings;

stipulations and admissions of facts and the
contents and authenticity of documents;

identification of witnesses, limitations on the
number of expert witnesses, and other steps to
expedite presentation of evidence;

a hearing schedule; and

other matters raised by the parties or the Board.

After the conference, an order is issued.

A party may appeal a presiding officer’s
prehearing conference order to the Commission.

11




PREHEARING DISCOVERY

Pretrial discovery is available to a party on any
issue relevant to licensing.

It must, however, relate to a claim or defense of
the party seeking discovery or of another party.

Discovery may be sought by any of the following
methods: -

the oral deposition of any person,
access to documentary material in the LSS and

written interrogatories to a party.

12



PARTICIPATION AS A PARTY (OR NON-PARTY)

O A person who intervenes as a party shall have all the rights and

responsibilities of the applicant (i.e., DOE) and the NRC staff.
Included are rights to:

- participate fully in the hearing,

- present witnesses, and cross-examine witnesses of opposing
parties, and

- file motions, and proposed findings and conclusions.

O A person not a party may, at the presiding officer’s discretion,
make a limited appearance at the hearing to present an oral or
written statement.

O An interested State, county or municipality may participate in
the hearing, introduce evidence, question witnesses, file papers,
advise as to the decision and request review, without taking a
position on an issue in the case.

13




PRESENTATION OF EVIDENCE AT THE
HEARING

O The presiding officer is responsible for focusing the hearing on
the matters in controversy, and conducting the hearing as
expeditiously as possible consistent with development of an
adequate record for decision.

- As the applicant, DOE has the burden of proof.

- Every party can present evidence and cross-examine witnesses,
as may be required for full and true disclosure of the facts,
subject to the presiding officer’s authority to enforce
appropriate limits to ensure the orderly conduct of the hearing.

- With the presiding officer’s permission, a party may use a
scientifically or technically trained person who is not an

attorney to conduct the direct or cross-examination of an expert
witness.

14




PRESENTATION OF EVIDENCE
AT THE HEARING (Cont’d)

- The parties submit direct testimony in writing under oath.
Expert testimony may be taken on a roundtable basis after
submission of their written testimony.

- Documentary evidence may be offered in evidence.

- A party may object to the admission of any testimony or
document. The presiding officer may admit the evidence, or
may sustain the objection. In so ruling, the presiding officer is
not bound strictly to the rules of evidence for judicial

proceedings, but should exclude evidence irrelevant to issues in
controversy.
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THE PRESIDING OFFICER’S INITIAL DECISION

O After the hearing and the parties’ filing of proposed findings of
fact and conclusions of law, the presiding officer will issue the
initial decision including findings, conclusions and rulings on all

material issues of fact, law or discretion presented on the
record.

O Generally speaking, the presiding officer must make the
decision on the basis of the evidence in the record of the
proceeding.

- The record includes the transcript of testimony and exhibits
together with all papers and requests filed in the proceeding,
and shall constitute the record for decision except to the extent
official notice is taken.

- The presiding officer is expected to use expert knowledge and
experience in evaluating and drawing conclusions from the
evidence.

16



THE PRESIDING OFFICER’S INITIAL
DECISION (Cont’d)

In the decision, the presiding officer will -
determine the matters in controversy,

decide whether the findings required by the
Atomic Energy Act and 10 CFR Part 60 of the
Commission’s regulations should be made, and

determine whether, in accordance with the
National Environmental Policy Act and 10 CFR
Part 51, Subpart A, a construction authorization
should be issued.

17




APPEAL TO AND REVIEW
BY THE COMMISSION

After the presiding officer’s decision, the hearing record and
decision are sent to the Commission for review.

Any .party may appeal the presiding officer’s decision to the
Commission, and other parties can respond.

The Commission may allow the presiding officer’s decision to
become the final decision of the Commission, may modify the
decision, or may send the case back to the presiding officer for
additional testimony on particular points or for further
consideration of particular issues.

Pending review and final decision by the Commission, a
presiding officer’s decision resolving all issues in favor of
issuance of a construction authorization will be immediately
effective unless the decision or the Commission provides
otherwise.
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§21 Scope. L
This part governs the conduct of all

proceddings, other than export and
1 import licensing proceedings described

Reorganization Act of 1974, for—

(a) Granting, suspending, revoking,
: amending, or taking other action with
! respect to any license, construction
i t, or application to transfer a

icense;

(b) Issuing orders and demands for
information to persons subject to the
Commission’s jurisdiction, including
licensees and persons not licensed by
the Commission;

{c) Imposing civil penalties under
section 234 of the Act; and

{(d) Public rulemaking.

$8FR 40884

2 rén-
:
Bo
E
4
g
g

[T023 Resolution of conflict
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Energy

Act of 1954, a5 amended (68 Stat. 918).
“Adjudicatior.” means the proc-
for the formulsation of an order for
e final disposition of the whole or

“Administrative law Judge”
means an individual sbpointed pursu-
ant to section 11 of the Administrative

83 FR 10360
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mission of five members or & quorum
thereof sitting as a body, as provided
by section 201 of the Energy Reorgani-
zatior: Act of 1974 (BS Stat. 1242), or
any pfficer to whom has been delegat-
ed authority pursuant to section 161n
of the Act. . o

in part 110, under the Atomic Energy Act
-0f1954, as amended, and the Energy | _
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PARTé e RULES OF PRACTICE FOR DOMES'i' IC LICENSING PROCEEDINGS - - -

- “Commission adjudicatory employ;e"

means— _
(1) The Commissioners and members
of their personal staffs:

{2) The employees of the Office of

Commission Appellate Adjudication:

{3} The members of the Atomic Safety
and Licensing Bourd Panel and stafl
assistants to the Panel:

{4) A presiding officer uppointed
under § 2.704. including an
sdministrative law judge. and staff
assistants to 8 presiding officer:

{5) Special assistants (as defined in
§2.772).

{6) The General Counsel. the Sclicitor.
the Deputy General Counse! for

. Licensing and Regulation, and

cmployees of the Ofiice of the Genera!
Counsel under the supervision of the
Solicitor or the Deputy Genera) Counsel
for Licensing and Regulation:

{7) The Secretary and employees of
the Office of the Secretary: and

(8) Any other Commission officer or
employee who is appointed by the
Commission. the Secretary. or the
Genera! Counsel to participate or advise
in the Commission's consideration of an
initial or final decision in 8 proceeding.
Any other Commission officer or
emplovee who. as permitted by § 2.781.
participates or advises in the
Commission’s consideration of an initial
or final decision in e proteeding must be
appointed as 8 Commission
sdjudicatory employee under this
paragraph and the parlies to the
proceeding must be given written notice
of the appointment.

“Contested proceeding” means

(1) & proceeding in which there is &
controversy between the staff of the
Commission and the applicant for a M-
cense concerning the issuance of the
license or any of the terms or condi-
tions thereof or (2) a proceeding in
which & petition for leave to intervene
tn opposition to an application for a li-

Energy Organiza
Act (Pub. L. 9§5-81, 51 Stat. 585 42
UVS.C. T101 e seq.) to the extent that
the Department, or its duly authorized

Jormerly vested in the U.B. Atomic

23
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search and Development Administra-
tion and to the Administrator thereof
pursuant to sections 104 (b), (¢) and
(@) of the Energy Reorganization Act
of 1974 (Pub. L. 93438, 88 Stat. 1233
at 1237, 42 US.C. §814) and retrans-
ferred to the Becretary of Energy pur-
suant to section 301(a) of the Depart-
ment of Energy Organization Acl
(Pub. L. 85-91, 81 Stat. 565 at 5§73-578,
4208C.71151). . .

“Electric utflity” means any
entity that generates or distributes
electricity and which recovers the
costs of this electricity, either directly
or indirectly through rates established
by the entity itself or by & separate
regulatory authority. Investor-owned
utilities including generation or distri-
bution subsidiaries, public utllity dis-
tricts, municipalities, rural electric co-
> operstives, and Siate and Federal
S agencies, including associations of any
~of the foregoing, are included within
£ the meaning of “electric utility.”

o “Ex parte communication™ means an

ora) or written communication not on

the public recard with respect to which

reasonable prior notice to all parties is

not given. )
“Facllity” means a production fa-

cllity or s utilization facflity as defined

in § 80.2 of this chapter. )

“Iavestigative or litigating function™
means —

{1) Personal participation in planning.
conducting. er supervising an -
investigation: or

(2} Personal participation in planning.

oping. or presenting, or in
supervising the planning. development
©or presentation of testimony. argument.
or strategy in a proceeding.

License means & license, including a
o renewed license, or construction permit
& issued by the Commission.

& Licensee means a person who is

£ authorized to conduct activities under &
o license, including a renewed license, or
® construction permit issued by the

Commission. -

NRC personnel means.

(1) NRC employecs:

{2) For the purpose of §§ 2.720, 2.740,
‘and 2.1013 cnly, persons ecting in the
capacity of consultants 1o the
Commission. regardless of the form of
E the contractual arrangements under
E

which such persons act as consultants
to the Commission; and

{3) Members of advisory buards,
committecs, and panels of the NRC:
members of boards designated by the
Commission to preside ut adjudicstory

ings: and officers or employees

of Government ggencies, including
military personnel, assigned to duty at
the NRC.

April 30, 1992
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by. in the possession of, or under the
control of the NRC pursuant to Feder-
al law or in connection with the trans-
action of public business as evidence of
NRC organization, functions, policies,
decisions, procedures, operations, pro-

grams or other activities. “NRC rec-
gords and documents” do not include

objects or srticles such as structures,

hort furniture, tangible exhibits or models,

PART 2 ¢« RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS -- -

r “Secretary” means the Secre-
tary to the Commission.

Except as redefined in this sec-
+ tion, words and phrases which are de-
£ fined in the Act and in this chapter
have the same meaning when used in
{this part.

0360

$28 Informsation collection requirements:
approval.

“NRC records and documents™ r .. «Public D .
means any book, paper, map, photo- 2 | ent M WeAns | o bpart A — Procedure for Issuance
graph, hrochure, punch card, magnetic the place at 2120 1, Street NW., Wash- ’

pa sound recording. 3 ington, D.C. at which public records Amendment, Transfer, or Renowol
m‘“"pm“p "snde:u. emo'ticn picture, ar & ©f the Commission will ordinarily be X of alicense

-

i:t.he:; fd?cumeol;t&ry material regard- 3 made available for inspection. & §2100 Scope of subpart.
ess 'orm characteristics, made

~ 'This subpart prescsibes the proce-
~ dures for ssuance of a license; amend-
ment of a license at the request of the
licepsee; and transfer and renewal of &

(aX1) An application for a license or
an amendment to a license shall be
with the Director of Nuclear Re-

l'n.m Filing of spplication.

~
-~
-

§orv ?umd , o }) individ- z ar Material Safety and Safegusrds, as
“Person” means any i a) The Nuclear Regulat .
ual, carporation, partnership, firm, as- Cgmmissionhauubmme:?he ;Wb’mmm

sociation. trust, estate, public or pri-
vate institution, group, government
agency other than the Commission or
the Department, except that the De-

ernment or nation or any political sub-

division of any such ent or

information collection requirements
contained in this part to the Office of
x Msanagement and Budget {OMB) for
Y approval as required by the Paperwork

(- -]
©3>(b) The approved information

partment shall be considered a person R Reduction Act of 1980 (44 U.S.C. 3501 et ticense for
with respect to those facilities of the seq.) OMB has approved the information facility ahwdhm. ¢
Department specified in section 202 of collection requirements contained in this material from other persons
the Energy Reorganization Act of 1974 part under control number 3150-0136. for the purpose of commercial di

(88 Stal. 1244),. any State or zny po- by the waste disposal licenses will be
litical subdivision -of. or any political a docket number. Howevez, to
entity within a State, any forelgn gov- [~ allow a determination as to whether an

governm.
nation - snd (2) any & . . . . operating license for a or
legal mwfrgmm. agent, & t°]‘;.ue°t’°n requirements contained in utilization facility is complets and
or agency of the foregoins. "f_ is part appear in appendix C ;?xpubﬁl:::dd:ﬁeﬁuﬂmﬂb
o spplication after it is received and 2
copy of the tendered application will be
2 available for public inspection in the
Commission’s Public Document Room,
x 2120 L Street NW, Washi D.C
'&_Gmnﬂy.thtdctmimﬁonvﬂlbe
made within 8 of thirty {30) days.
However, in selected
permit applications, the Commission
may decide to determina acceptability
,, ,, |Gt e
tion as as
seg;;znzm t fachities fed 1 enmplew?mlnluchmthe
(1) Demonstration Liquid Meta) Frst Commlsnon.pnunmto!z:iﬂ(a).wﬂl
Breeder reactors when opersted ss part of direct that the notice of hearing be
t;h.ttm:.v Iystem, or when ope::‘:e? :n '”Hc‘uuu “beenle;:debx‘:d.m:d*&
mun!:mm:gbmth; mdmﬁ :letuminaxi::.olmpubﬂitywﬁl
reactor dl generally be made within a period of
(3 Othor Gemonriration ruclear reactors. sixty (80) days. For docketing and other
%pt':::u in mnene;: .’h.&nm 19, requirements for applications pursuant
a8 [
1om, Soa mmd pa " powe; t[:li;:fn&iu;oﬂhiwhaym.mmph
system, of when opersted in any other

demonstrating

the suitabllity for commercial application of
such a resctor,

(3) Pacilities used primarfly for the receipt

press purpose of subsequent long-term stor-
age of high-level radiosctive waste generst-
ed by the Administration, which are not
used for, or sre part of, research and devel-
oproent activities.

March 31, 1983 .
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¢- (3) If the Director of Nuclear Reactor
tion or Director of Nuclear

Material Safety and Safeguards. as
appropriate, determines that a tendered

2 application for a construction permit or

& operating license for a production or

& utilizatien facility, and/or any

2 environmental report required pursuant
to Subpart A of Part 51 of this chapter,
or part thereof as provided in
paragraphs (a)(5) or (a-1) of this section
are complete and acceptable for



.K‘

2101(a)

2.101(a-1)
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docketing. a docket number will be
assigned to the application or part
thereof, and the applicant will be
notified of the determination. With
respect to the tendered epplication and/

9 or environmenta! report or part thereof
% that is acceptable for docketing, the

« applicant will be requested to:

o (i) Submit to the Director of Nuclear

13 FR46292

“* reactor Regulation of Director of Nuclear
.Material Safety and Safeguards, as

eppropriate, such additional copies as
‘the regulations in Part 50 and Subpart A
of Part 51 require;

[ ) Serve & copy on the chief execu-

tive of the municipality in which the
facility is to be located or, {f the facili-
ty Is not to be located within a munici.
pality, on the chief executive of the
county, and serve & notice of avallabil-
ity of the application or environmen-
ta! report on the chief executives of
the municipalities or counties which
have been identified in the application
or environmental report as the loca-
tion of all or part of the alternative

will be furnished as soon as practica.
ble after all or any part of the applica.
tion, or environmental report, is ten-
dered. The coples submitted to the Di-
rector of Nuclear Reactor Regulation
or Director of Nuclear Material Safety
and Safeguards, &s appropriate, and
distributed by the applicant shall be
completely assembled documents,
{dentified by docket number. Subse-
quently distributed amendments to ap-
plications, however, may include re-.
vised pages to previous submittals and,
in such cases, the recipients will be re-
sponsible for inserting the revised

construction permit or operating U-
cense for & production or utflization
{acility will be formally docketed upon
receipt by the Director of Nuclear Re-
actor Regulation or Director of Nucle-
ar Materia) Safety and Safeguards, as
appropriate, of the required sdditional
copies. Distribution of the additional
copies shall be deemed to be complete
as of the time the copies are deposited
in the mall or with & carrier prepaid

sites, containing the following infor-
mation: Docket number of the applics-

tion, & brief deseription of the pro-«
posed site and facility; the location of
the site and facility as primarily pro--

for delivery to the designated address-
es. The date of docketing shall be the
date when the required copies are re-
ceived by the Director of Nuclear Re-
actor Regulation or Director of Nucle-

posed and alternatively listed: thed o 'arotoria) Safety and Safeguards, as

address, and telephone number ., appropriate. Within ten (10)

name,
‘of the applicant’s representative who?
may be contacted for further informa. | 37ter docketing the applicant ghall

tion; notification that a draft environ-
mental impact statement will be issued
by the Commission and will be made
available upon request to the Commis-
sion; and notification that {f a request
is received from the appropriate chief
executive, the applicant will transmit
a copy of the application and environ-
mental report, and any changes to
such documents whichk affect the al-
ternative site location, to the execu-
tive who makes the request. In com-
plying with the requirements of this
paragraph (aX3Xil)» the applicant
should not make public distribution of
those parts of the application subject
to §2.990(d). The applicant shall
submit to the Director of Nuclear Re-
actor Regulation an affidavit that
service of the notice of avallability of
the application or environmental
report has been completed along with
& list of names and addresses of those
executives upon whom the notice was
served; and

(i11) Make direct distribution of addi-
tional! copies to Federal, State, and
local officials in accordance with the
requirements of this chapter and writ-

£ ten instructions furnished to the ap-
€ plicant by the Director of Nuclear Re-,

- actor Regulation or Director of Nucle- 3tppli cants by Part 50 of the chapter in

« gr Material Safety and Safeguards, as
] appropriate. Such written instructions

days

submit to the Director of Nuclear Re-
actor Regulation or Director of Nucle-
ar Material Bafety and Safeguards, as
appropriate, an affidavit that distribu-
tion of the additional copies to Feder-
al, State, and Jocal officials has been
completed In accordance with require-
ments of this chapter and written
instructions furnished to the applicant
by the Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate. Amendments to the application
and environmental report shall be
filed and distributed and an affidavit
shall be furnished to the Director of
Nuclear Reactor Regulation or Direc-
tor of Nuclear Material Safety and
Safeguards, as sappropriate, in the
saeme manner as for the initial applica-
tion angd environmental report. If it is
determined that all or any part of the
tendered application and/or environ-
mental report is incomplete and there-
fore not acceptadble for processing, the
applicant will be informed of this de-

{S) An applicant for a construction
permit for a production or utilization
facility which is subject to § 51.20(b) of

& this chapter. and is of the type specified
®in §§ 50.21(b) (2) or (3) or 50.22 of this
gchapter or is a testing facility may

¥ gubmit the information required of

¥ three parts. One part shall be

eccompanied by the information

25

pages.
<(4) The tendered application for.s

reguired by § 50.30(f) of this chapter.
another part shall include any
information required by § 50.34(e) and, if
applicable, § 50.34a of this chapter and &
third part shall include eny information
required by § 50.33a. One part may
precede or follow other parts by no
longer than six (6) months exc~pt that
the part including information required
by § 50.33a shall be submitted in
accordance with time periods specified
in § 50.33a. If an applicant for e
construction permit for a nuclear power
reactor is exempted pursuant to § 50.33a
of this chapter from filing the
information described by § 50.33a of this
chapter, such applicant shall file with
the first part of its application an
affidavit setting forth facts as to the
electrical generating capacity of its
system. If it is determined that any one
of the parts as described above is '
incomplete and not acceptable for
processing, the Director of Nuclear
Reactor Regulation or Director of
Nuclear Material Safety and Safeguards,
as appropriate, will inforrfl the applicant

of this determination and the respects in

& which the document is deficiert. Such a
€ determination of completeness will
£ generally be made within & period of

» thirty (30) days. Except for the part
including information required by

§ 50.33a, whichever part is filed first
shall also include the fee required by

§§ 50.30{e) and 170.21 of this chapter
and the information required by
§$50.33.50.34{(a)(1), and 50.37 of this
chapter. The Director of Nuclear Reactor
Regulation or Director of Nuclear
Materia! Safety and Safeguards, as
appropriate, will accept for docketing an
epplication for a construction permit for
a production or utilization facility which
is subject to § 51.20(b) of this chapter,
and is of the type specified in

§§ 50.21{b) (2) or (3) or 50.22 of this
chapter or is a testing facility where one
part of the application as described
above is complete and conforms to the
requirements of Part 50 of this chapter.
Additiona} parts will be docketed upon
& determination by the Director of
Nuclesr Reactor Regulation or Director
of Nuclear Material Safety and
Safeguards, as eppropriate, that they are
complete.

{a-1) Early consideration of site
suitability issves. An applicant for a
construction permit for & utilization
facility which is subject to § 51.20(b) of
this chapter and s of the type specified
in §§ 50.21(b) (2) or (3) or 50.22 of this
chapter or is & testing facility, may
request that the Commission conduct an
early review and hearing and render an
early partial decision in accordance
with Subpart F on issues of site
suitability within the purview of the

epplicable provisions of Parts 50, 51 and

April 30, 1992
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« 100 of this chapter. In such cases. the
& applicant for the construction permit
@ may submit the information required of

applicants by the provisions of this
chapter in three or (in the case of

{puclear power reactors) four parts:

- 3
[

[
«

:shall be filed in accordance with the

[~ (1) Part one shall include or be ac-

companied by any information re-
quired by §§ 50.34(aX1) and 50.20(1) of
this chapter which relates to the
Issuets) of site suitability for which an
early review, hearing and partial deci-
sion are sought, except that informa-
tion with respect to opersation of the
facility at the projected initial power
level need not be supplied, and shall
include the information required by
$3 50.33(a) through (e) and 50.37 of
this chapter. The information submit-
ted shall also include: (1) Proposed
findings on the issues of site suitabil.

quested review and a statement of the ¢

bases or the reasons for those fird- *

~

ings, (1) & range of postulated facility «
design and operation parameters that
is sufficient to enable the Commission
to perform the requested review of site
suitability issues under the applicable
provisions of Parts 50. 51 and 100, and
(iii) information concerning the appli-
cant's site selection process and long-
range plans for uitimate development
of the site required by § 2.603(bX1).

(2) Part two shall include or be ac-
companied by the remaining informa-
tion required by §§ 50.30(f), 50.33 and
50.34(aX 1) of this chapter.

(3) Part three shall include the re-
maining information required by
$§ 50.34(a) and (in the case of a nucle-
ar power reactor) 50.34a of this chap-
ter.

(4) The information required for

3

part two or part three shall be submit-

sion on part one is effective. Submittal »

three may precede by no more Jhan

mation required for part two.
(5) Part four,* which is only required
when the application is for a construe-

tor, shall include any information re-
quired by §50.33a of this chapter and

3

ity on which the applicant has 7e-

to be conducted within a municipality
on the chief executive of the county, and
serve a notice of availability of the
application or environmental report on
the chief executives ¢f the municipalities
or counties which have been identified
in the application or environmental
report as the Jocation of all or part of the
alternative sites, containing the
following information: Docket number of
the application: a brief description of the
proposed site and facility; the location
of the site and facility as primarily
proposed and alternatively listed; the
name, address, and telephone number of
the applicant's representative who may
be contacted for further information;
notification that a draft environmental
impact statement will be issued by the
Commission and will be made available
upon request to the Commission; and
notification that if a request is received
from the appropriate chief executive, the
applicant will transmit a copy of the
application and environmental report,
and any changes to such documents
which affect the alternative site
{ocation, 1o the executive who makes
the request. In complying with the
requirements of this paragraph (b} the -
applicant should not make public
distribution of those parts of the
application subject to § 2790(d}. The
applicant shall submit to fae Director of
Nuclear Material Safety and Safeguards
an affidavit that service of the notice of
availability of the application or
eavironmental report has been
completed along with a list of names
and addresses of those executives upon
‘whom the notice was served,

(c) The natice published in the Federal

ted during the period the partial deci- [

{3} Any person who wishes to have
his views on the antitrust matters of the
application considered by the NRC and

1 presented to the Attorney General for

3 consideration should submit such views
5 within sixty (60) days alter publication
= of the notice announcing receipt and

* docketing of the antitrust information to
o the U.S. Nuclear Regulzstory

Commission, Washington, D.C. 20555,
Attention: Chief, Policy Development
and Technical Support Branch.

o (d) The Director of Nuclear Reactor
Regulation or Director of Nuclear
Material Safety and Safeguards, as
appropriate, will give notice of the
docketing of the public health and
safety, common defense and security,
and environmental parts of an
application for a license for a facility or
for receipt of waste radioactive material
from other persons for the purpose of

&
L 4

71 FRS744

a
4

of the information required fuor part &

o
x
six months or follow by no more than u A
six months the submittal of the infor- 5 Permit under section 103 of the Act,

tion permit for a nuciear power reac-

| time periods specified in § 50.33a.

{b) ARter the application has been
_docketed each applicant for a license for
receipt of waste radioactive material
from other persons for the purpose of
© commercial disposal by the waste
- disgsal licensee except applicants
& tnder Part 61 of this chapter, who must
« comply with paragraph (g) of this
« section, shall serve a copy of the
application and environmental repart, as
appropriate, on the chief executive of
the municipality tn which the activity is
to be conducted or, if the activity is not

‘For a construction permit applicstion in
four parts, part four shall be filed second In
time since it must precede both parts two
and three by a period of from 9 moaths to 3
years.

April 30, 1992
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Register announcing docketing of the
antitrust information portian of an
application for a facility construction

except for those applications described
g:a’t: 2.101(e) and §2.102{d}{2), shall state

.

(1) The portion of the application
fited contains the information request-
ed by the Attorney General for the
purpose of an antitrust review of the
gpplication as set forth in Appendix L
to Part 50 of this chapter:

(2) Upon receipt and acceptance for
docketing of the remaining portions of
the application dealing with radiologi-
cal health and safety and environmen-
tal matters, notice of receipt will be
published in the FeprraL REGISTER in-
g:d:; an sppropriate notice of hear-

r

2.6

commercial disposal by the waste
dxspgsal licen=ee, except that for
applications pursuant io Part 81 of this
chapter paragraph (g] of this section
applies. to the Governor or other
appropriate official of the State in which
the facility is to be located or the
activity is to be conducted and will
causge to be published in the Federal
Register a notice of docketing of the
application which states the purpose of
the application and specifies the
location at which the proposed activity
conducted.

|_ would be

infmm tlgiptn'l receipt of 111; gmﬁmt
ormation responsive to a
Guide 9.3 submitted in connecﬁonm:viyth
an application “r a facility operating
license under section 103 of the Act, the
Director of Nuclear Reactor Regulation
or the Director of Nuclear Material

Safety and Safeguards. as appropriate,
Register and

in appropriate trade journals a “Notics
of Receipt of Operating License
Antitrust Information.” The notice shall

52 FR 31601

invite persons to submit, within thirty
{30) days after publication of the notice,
: cogmenu or info::fnaﬁon 5 the
antitrast aspects e application to
assist the Director in determining,
pursuant to section 105¢ of the Act,
whether significant changes in the
licensee’s activities or proposed
activities have occurred since the
completion of the previous antitrust
review in comnection with the
canstruction permit. The notice shall
also stata that persons who wish to have
their views on the entitrust aspects of
the application considered by th2 NRC
and presented to the Attorney General
for consideration should submit such
vizu:a within thirty (30) days after
publication of the notice to: U.S. Nuclear
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& Regulatory Commission, Washington, ,
= D.C. 20855, Attention: Chief, Policy

e :Development and Technical Support

& Branch.

()(2) Each application for a license to
receive and possess high-leve]l
radioactive waste at a geologic
repository operations area pursuant to

o Part 60 of this chapter and any
™ (2) if the Director of Nuclear Reactor | environmental impact statement
Regulation or the Director of Nuclear . required in connection therewith
Material Safety and Safeguards, as S pursuant to Subpart A of Part 51 of this
eppropriate, after reviewing any K chapter shall be processed in
comments or information received in £ accordance with the provisions of this -
tespanse to the published notice and T paragraph. ‘
any comments or information regarding ;
the applicant received the Attorney (2) To allow a c.!ete‘rmingnon asto
Ihaﬁ &om ba mbem whether the application is complete and
General, concludes that there bave been | ;ocontable for docketing, it will be
no cigﬁ?can? M'm the initially treated as & tendered document,
completion of the previous antitrust and a copy will be available for public
review in connection with the inspection in the Commission's Public
construction permit, & finding d.’% Document Room. Twenty copies shall be
&@éﬁgﬁ:‘mn el ,r'ht:gett’lf é_":&i‘g :d I8 | filed to enable this determination to be
notice stating that any request for  made.
moég% (30 g};:!oc}be r (3) If the Dirsctor of Nuclear Material
lication of the notice. If no sts Safety and Safeguards determines that
® reevaluation are received m that the tendered document is complete and
¢ me. the finding shall become the NRC's = acceptable for docketing, a docket
& Bnal determination. Requests fora ~ number will be assigned and the
~ reevaluation of the no = applicant will be notified of the
7 changes determination may be accepted & determination. If it is determisied that all
after the date when the Director's % orany part of the tendered document is
finding becomes final but before the | Lncomplete and therefore not acceptable
fssuance of the OL cnly ff they contain | fOr processing, the applicant will be
new information, such as information informed of this determination and the
abont facts or events of antitrust respects jn which the document is
significance that have occurred since  {_deficient.
that date, or information that could not

reasonably have beexn submitted prior to
that date.
thg) I, as ld result of :n reevalunﬁg? o{
finding described in paragraph (e)(2]

:n{ Ihiahsecﬁgn. itis deter::nined tgat

ere bave been no significant changes,
the Director of Nuclear Reactor
Regulation or the Director of Nuclaar
Material Safety and Safeguards, as
aﬁupﬁate. shall deny the requestand
shall publish a notice of finding of no
significant changes in the Federal
Register, The notice and finding become
the final NRC decision thirty {30) days
after being made and cnly in the event
that the Commission has not exercised

sua sponte review,

(4} H the Director of Nuclear Reactor
Res ‘Sa?;thea;ldirectorofNudear
terial Safety and Saf 3s. a8
') iate, concludes that cant

Womdm
completion of the antitrust review in
connection with the construction permit,
then the provisions of § 2.102(d) apply.

{4) [Reserved]

{5) If a tendered document is
acceptable for docketing, the applicant
will be requested to (i) submit to the
Director of Nuclear Material Safety and
Safeguards such additional copies of the
application and environmental impact
statement as the regulations in Part 60
and Subpart A of Part 51 of this chapter
require, (if) serve & copy of such
application and environmental impact
statement on the chief executive of the
& municipality in which the geologic
repository operations arez is to be
£ located, or if the geologic repository
& operations area is not to be located
© within & municipality, on the chief
executive of the county (or to the Tribal
organization, if it is to be located within
an Indian reservation), and (iii) make
direct distribution of additional copies
to Federal, State, Indian Tribe, and local
officials in accordance with the
requirements of this chapter and written
instructions from the Director of Nuclear
Material Safety and Safeguards. All
such copies shall be completely

27

docket number. Subsequently
distributed amendments to the
E application, however, may include
[ revised pages to previous submittals
« and, in such cases, the recipients will be
© responsible for inserting the revised
Lpages.
~

4 assembled documents, identified by

{6) The tendered document will be
formally docketed upon receipt by the
Director of Nuclear Material Safety and
Safeguards of the required additional
copies. The date of docketing shall be
the date when the required copies are
received by the Director of Nuclear
Materia] Safety and Safeguards. Within
ten (10) days efter docketing, the
applicant shall submit to the Director of
= Nuclear Material Safety and Safeguards
= a written statement that distribution of
- the additiona! copies to Federal, State,
& Indian Tribe, and local officials has
» been completed in accordance with
1 requirements of this chapter end written
instructions furnished to the epplicant
by the Director of Nuclear Material
Safety and Safeguards. Distribution of
the additional copies shall be deemed to
be complete as of the time the copies are
deposited in the mail or with a carrier
prepaid for delivery to the designated

addressees.

(7) Amendments to the application
and supplements to the environmental
impact statement shall be filed and

é distributed and 2 written statement shall

3 be furnished to the Director of Nuclear
Material Safety and Safeguards in the
same manner as for the initial

% application and environmental impact

statement.

-

{8) The Director of Nuclear Material
Safety and Safeguards will cause to be
published in the Federal Register a
 notice of docketing which identifies the
State and location &t which the t
2 proposed geologic repository operations
& area would be located and will give
© notice of docketing to the governor of
T that State. The notice of docketing will
state that the Commission finds that a
hearing is required in the public interest,
prior to issuance of & construction
authorization, and will recite the matters
specified in § 2.104(s) of this part.

Aprit 30, 1992
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i {g) Each application for a license to

2 receive radicactive waste from other

X persons for disposal under Part 61 of

& this chapter and the accompan: -
w environmental report shall be processed
< in accordance with the provisions of this
|_paragraph.

(1) To allow a determination as to
whether the application or
environmental report is complete and

2 acceptable for docketing, it will be

& initiaily treated as a tendered document,

« and a copy will be available for public

« inspection in the Commission’s Public

© Document Room 2120 L Street NW.,
Washington, D.C. One original and two
copies shall be filed to enable this

| determination to be made.

F (i) Upon receipt of a tendered

application, the Commission will publish
in the Federal Register notice of the
filed application and will notify the
governors, legislatures and other
appropriate State, county, and municipal
officials and tribal governing bodies of
the States and areas containing or
potentially affected by the activities at
the proposed site and the alternative
sites. The Commission will inform these
officials that the Commission staff will
be available for consultation pursuant to
§ 61.71 of this chapter. The Federal
Register notice will note the opportunity
for interested persons to submit views
and comments on the tendered
application for consideration by the
Commission and applicant. The
Commission will also notify the U.S.
Bureau of Indian Affaits when tribal
governing bodies are notified.

(i) The Commission will also post a
public notice in a newspaper or
newspapers of general circulation in the
affected States and areas summarizing
information contained in the applicant’s
tendered application and noting the
opportunity to submit views and
comments.

(iii) When the Director of Nuclear
Material Safety and Safeguards
determines that the tendered document
is complete and acceptable for
docketing, a docket number will be
assigned and the applicant will be
notified of the determination. If it is
determined that all or any part of the
tendered document is incomplete and
therefore not acceptable for processing,
the applicant will be informed of this
determination and the aspects in which
| _the document is deficient.

6
o

7 FRS744

{2) With respect to any tendered

document that is acceptable for

& docketing. the applicant will be

& requested to (i) submit to the Director of
« Nuclear Material Safety and Safeguards
o such additional copies as the regulations
¥ in Par: 61 and Subpart A of Part 51 of

| this chapter require, (ii) serve a cepy on

April 30, 1992
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the chief executive of the municipality in
which the waste is to be disposed of or.
if the waste is not to b : disposed of
within a municipality. serve a copy on
the chief executive of the county in
which the waste is to be disposed of.
(iii) make direct distribution of
additional copies to Federzl State.
Indian Tribe. and loca!l officials in
accordance with the requiremerts of
this chapter and written instructions
from the Direc.or of Kuclear Material
Safety ard Safeguards. snd {iv) serve a
notice of avzilability of the application
and environmental report on the chief
executives or governing bodies of the
municipalities or counties which have
been identified in the application and
environmental report as the location of
al! or part of the alternative sites if
copies are riot distributed under
paragraph (g){2){iii) of this section to the
executives or bodies. All distributed
copies shall be completely assembled

documents identified by docket number.

Subsequently distributed amendments.
however. may include revised pages to
previous submittals ard, in such cases.
the recipients will be responsible for
inserting the revised pages. In complying
with the requirements of paragraph (g}
of this section the applicant shall not
make public distribution of those parts

L of the application subject to § 2.790(d).

(3) The tendered document will be
formally docketed upon receipt by the
Director of Nuclear Material Safety and
Safeguards of the required additional
copies. Distribution of the additional
copies shall be deemed to be complete
as of the time the copies are deposited
in the mail or with a carrier prepaid for
delivery to the designated addressees.
The date of docketing shall be the date
when the required copies are received
by the Director of Nuclear Material
Safety and Safeguards. Within ten (10}
days after docketing, the applicant shall
submit to the Director of Nuclear
Material Safety and Safeguards a
written statement that distribution of the
additional copies to Federal, State,
Indian Tribe, and local officials has
been completed in accordance with
requirements of this section and written
instructions furnished to the applicant
ls:ifthe m of Nuclear Material

ety eguards.
(4) Amendments to the application
and environmental report shall be filed
and distributed and a written statement
shall be furnished to the Director of
Nuclear Material Safety and Safeguards
in the same manner as for the initial
application and environmental

{5) The Director of Nuclear Material
Safety and Safeguards will cause to be
published in the Federal Register a
notice of docketing which identifies the
State and location of the proposed
waste disposal facility and will give
notice of docketing to the governar of

2-8
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{ that Sta;; anc{ othfext'ﬁ;ﬁciah !is;::" in

« paragraph (g)(3) o section ina
reasonable period thereafter, publish in
the Federal Register a notice pursuant to
§ 2.105 offering opportunity to request a
hearing to the applicant and other
affected persons.’

r—47 FR 5744



2102(a)

2.104(a)

PART 2 « RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS -+

ot
£2.102 Administrative review of applica
tion. .

(a) During review of an application
by the staff, an applicant may be re-
quired to supply additional informa-
tion. The staff may request any one
party to the proceeding to confer with
the staff informally. Inthe case of 8
docketed sapplication for & construc-
tion permit or an operating license for
& facility, the staff shall estadblish a
schedule for its review of the applica-
tion, specifying the key intermediate
steps from the time of docketing until
the completion of its review.

(b) The Director of Nuclear Reactor
« Regulation or Director of Nuclear Ma-
= terial Safety and Safeguards, &s appro-
I priate, will refer the docketed applica-
~ tion to the ACRS a&s required by law
~and in such additional cases as he or
the Commission may determine to be
appropriate. The ACRS will render to
the Commission one or more reports
As required by law or s&s requested by
the Commission.

(¢) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will make each report of the
ACRS 1 part of the record of the dock-
eted application, and transmit copies
ctg}&he appropriate State and local offl-

127

{d){1) Except as provided in paragraph
{d)(2) of this section, the Director of
Nuclear Reactor Regulation or Director
of Nuclear Material Safety and
Safeguards, as appropriate, will refer
and transmit a copy of each docketed
spplication for & construction permit ar
an operating license for a utilization or
production facility under section 103 of
the Act to the Attorney General as
required by sectian 105¢ of the Act.
(2) The requirementa of paragraph
(d)(1) of this section da notagply toan
application for an operating license for g
! production or utilization facility under
= gection 103 of the Act for which the
o construction permit was also issued
& under section 103, unless the Director of
» Nuclear Reactor Regulation or the
Director of Nuclear Material Safety and
Safeguards, us appropriate, determines,
after consultation with the Attorney
Generat and in accordance with
§ 2.101{e}. that suck review is advisable
on the ground that significant changes in
the licensee’s activities or proposed
activities bave occurred subsequent to
the previous seview of the Attorney

. General and the Commission under
section 305¢ of the Act in connection
with the construction permit.

s

™ (3) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, 8s appro-
priate, will cause the Attorney Gener-
al's advice received pursuant to para-
graph (dX1) to be published in the
FrpEraL REGISTER promptly upon re-
ceipt, and will make such advice a part
of the record in any proceeding on
antitrust matters conducted in accord-
ance with subsection 105c¢(5) and sec-
tion 1892 of the Act. The Director of
Nuclear Reactor Regulation or Direc-
tor of Nuclear Material Safety and
o Safeguards, as appropriate, wil! also
o~ cause to be published in the FepERAL
Z ReGISTER 2 notice that the Attorney
E Genera! has not rendered any such
o advice. Any notice published in the
» FEDERAL REGISTER pursuant to this
subparagraph will also include & notice
of hearing, if appropriate, or will state
that any person whose interest may be
affected by the proceeding may, pur-
suant to and jn sccordance with
§ 2.714, tile & petition for leave to in-
tervene and request a hearing on the
antitrust of the application.
The notice will state that petitions for
leave to intervene and reguests for
hearing shall be filed within 30 days
after publication of the notice.

-
$2.103 Actionon

{a) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Materia! Safety and Safeguards, as
appropriate, finds that an application for
& byproduct, source, special guclear
material, or operztor license complies
with the requirements of the Act, the
Energy Reorganization Act, and this
chapter, he will issue a license. If the
license is for a facility, or for receipt of
waste radioactive material from other
persons for the purpose of commercial
disposal by the waste disposal licensee,
or {f it is to receive and poasess high-
leve! radioactive waste at a geologic
repository operatiors area pursuant to
Part 60 of this chapter, the Director of
Nuclear Reactor Regulation or the
Director of Nuclear Material Safety and
Safeguards, as sppropriate, will inform
the State, tribal and local officials
specified in § 2.104(¢) of the issuance of
the license. For notice of issnance
requirements for licenses issued
pursuant to Part 61 of this chapter, see

§ 2.106(d) of this part.

42 FRST446
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(b) If the Director of Nuclear Reac-
tor Regulation or Director of Nuclear
Material Safety and Safeguards, as ap-
propriate, finds that an sapplication
s does not comply with the require-
= ments of the Act and this chapter he
= may issue a notice of proposed denial
¢ or & notice of denial of the application
«» 8nd inform the applicant in writing of:
% (1) The nature of any deficiencies or
the reason for the proposed denial or
the denial, and

(2) The right of the applicant to
demand a hearing within twenty (20)
days from the date of the notice or
such longer period as may be specified
in the notice.

[~ HEARING ON APPLICATION~HOW
INTTIA

£2.104 Notice of hearing.
(a) In the case of an application on

uired in the public interest, the Sec-
tary will issue & notice of hearing to
published in the FepErRAL REGISTER
required by law &t least fifteen (15)
days, and in the case of an application
concerning a construction permit for a
facility of the type described in
§ 50.21¢b) or § 560.22 of this chapterorasa
testing facility, at least thirty (30)
days, prior to the date get for hearing
in the notlce.?

- In sddition, in the case

of an application for & construction
permit for & facility of the type de-
scribed In § 50.22 of this chapter, or &
testing facility, the notice (other than
a notice pursuant to paragraph (d) of
« this section) shall be fssued as soon &8s
¥ practicadble after the application has
= been docketed: Provided, That {f the
¢ Commission, pursuant to § 2.101(aX2),
% decides to determine the acceptability
= of the application on the basis of its

Rgae

37 FR1S127

T
i

acility
the time and place of inttta)
. & subsequent notice will be pudb-
in the Foperar Recistiz which will
Jeast thirty (30) days notice of

Is given the presiding officer

ule the commencement of the initia}
for a T date or reconvene a re-
hearing without again providing

(30) days notice.

T
tyeil

§

s 43 FR 3079 ) e

i
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The notice will
state:

(1) The time, place, and nature of «

the hearing and/or prehearing confer-
ence, if any;

(2) The authority under which the
hearing is to be held;

(3) The matters of fact and law to be
considered; and

(4) The time within which answers
to the notice shall be filed

(b) In the case of an application for
a construction permit for a fecility on
which the Act requires a hearing, the
notice of hearing will, except as pro-
vided in paragraph (d) of this section
and unless the Commission determines
otherwise, state, in implementation of
paragraph (aX3) of this section:

(1) That, if the proceeding is & con-
tested proceeding, the presiding offy-
cer will consider the following issues:?

[ (i. ‘¥hether in accordance with the
provisions of § 50.35(a) of this ch.oter:

{a@) The applicant has describeg tre
proposed design of the facility, includ.
ing, but not limited to, the principal
architectural and engineering criteria
fo xhe design, and has identified the
-ms;or features or components incorpo-
rated therein for the protection of the
health and safety of the public;

(») Such further technical or design
information as may be required to
complete the safety analysis, and

37 FRIS12?

fina) safety analysis report: .

(c) Safety features or components, if
«-any, which require research and devel-
~‘opment, have been described by the
= spplicant and the applicant has identi-

April 30, 1992

FR 18.88

(iii) Whether the applicantis
* financially qualified to design and
& _construct the proposed facility;

H
&
-4
3
(iv) Whether the
permit for the construction of the fa-
~cility will be inimical to the commaon

Ldefense and security or to the health
=and safety of the public
L

{v) If the application is for 2
construction permit for a nuclear power
reactor. a testing facility. a fuel

% reprocessing plant. or other facility

2 whose construction or operation has

x been determined by the Commission to

* have a significant impact on the

* environment, whether. in accordance
with thre requirements of Subpart A of
Part 51 of this chapter, the construction

it should be issued as proposed.

5(2) That. if the proceeding is not a contested
proceeding. the presiding officer will
determine:

{i, Without conducting a de novo
1 evaiuation of the application, whether
the application and the record of the
proceeding contain sufficient
information, and the review of the
application by the Commission's staff
has been adequate to support
affirmative findings on (b)(1) (i) through
(iii) specified in this section and a
negative finding on (b)(1){iv) specified in
this section proposed to be made and
the issuance of the construction permit
proposed by the Director of Nuclear

ved 3t or before the latest {3 Reactor Regulation or Director of

Nuclear Material Safety and Safeguards,
as appropriate, and

(ii) If the application is fora
construction permit for a nuclear power
reactor, a testing facility, a fuel
processing plant, a uranium enrichment
facility, or other facility whose
construction or operation has been
determined by the Commission to have
a significant impact on the environment,
whether the review conducted by the
Commission pursuant to the National
Environmental Policy Act (NEPA) has
been adequate.

210

r (3) That. regardless of whether the
oProceeding is contested or uncontested,
sthe presiding officer will. in accordance
owith Subpart A of Part 51 of this
Echapter.

2 (i) Determine whether the
requirements of section 102(2) (A), {C}
and (E) of the National Environmental
Policy Act and Subpart A of Part 51 of
this chapter have been complied with in
the proceeding;

.

(1) Independently consider the final
among factors con-

E L) Fﬂgl!l!!
Eel
B
g
g
:
:

the health and safety of tie -blic,

and (ii) that such activities wili « con-

ducted in compliance with the cogula
in this chapter:
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ART 2 ¢« RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS .- .
i Commission or by the Chief Adminis- ™ () Ali £ ipt of wast
e waelifiedto | trative Judse of the Atomic Safety T radipactive material b other persoms
age in the activities to be authorized and Licensing Board Panel, ' = for the purpose of commercial disposal
rogag Pagte E (3) That the presiding officer will 2 4 s
by the operating license in accordance o by the waste digposal licensee. All
E with the regulations in this chapter, 4 mgiﬁggfhiﬁﬁigﬁﬁme;ggﬁ % licenses issued under Part 61 of this
a mﬁ% ‘h;‘ m&f:;‘x{nﬁ““"@i db ' § create or maintain a situation incon- ]_chepter shall be somoticed. -
L B presiding officer in anoperating | sesived in section 1085 of the Ack and 5
2 license hearing f the applicent s an pertbed 1o section % fied in paragraph () (1) o (3 of this
electric utility leeking a license to (4) That matters ofradiologx’cal health o section and which involves a signifi-
operate a utilization facility of the type and safety and common defense and U cant hazards consideration:
described in § 530.21(b) of § 50.22: > security, and matters raised under the o ‘
o Natiuaal Eanvironmental Palicy Actof

™ 15) Whether the applicable provi-+

37 FR15127

L_and safety of the public; and

o~
n
[
[
-4
|8

-

~

sions of Part 140 of this chapter have &
been satisfied; )
(6) Whether issuance of the license §
will be inimical to the common de-
fense and gecurity or to the health

. {7} 1f the application is for en
operating license for a nuclear power
reactor, a testing facility, or a fuel
regrocessing plant, or other facility
whose operation has been determined
by the Commission to have a significant
impact on the environment. whether, in
accordance with the requirements of
Subpart A of Part §1 of this chapter, the
operating license should be issued as
proposed.?

(d) In an application for a2 construc-
tion permit or an operating license for
8 facility on which a2 hearing is re-
quired by the Act or this chapter. or in
which the Commission finds that &

1969, will be considered at enother
hearing f otherwise required or ordered

L ¢o be Beld, for which a notice will be

lished pursuant to paragraphs (a)
m b) of this section, unless otherwise
authorized by the Commission.

r {e) The Secretary will give timely

notice of the bearing to all parties and to
other persons. i any, entitled by law to
notice. The Secretary will trensmit a
notice of hearing on an application for a
license for a production or utilization
facility. for a license for receipt of waste
radicactive materia! fram other persans
for the of commercial disposal
by the waste disposal licensee, for a

4
4

.~ 14) An amendment Lo an operating
license for a Eacility licensed ucder

§ 50.21(b) or § 50.22 of this chapter or for
2 testing facility, as follows:

(i} If the Commission determines
under § 50.58 of this chapter that the
amendmes! involves no significant
hazards consideration. though it will
provide notice of opportunity foz a

1FR 774

3

bearing pursuant to this section. it may
make the amendment immediately
effective end grant a hearing thereafier;

or
(i} If the Commission determines
under § 50.58 and § 50.91 of this chapter
that an emergency situation exists or
that exigent circomstances exist and

licenge under Part 61 of this chapter, for tt.;at.the amendment involves no
a license to receive and passess high- significant hazards consideration. it will
level radioactive waste st 2 geologic provide notice of opportunity for &

repository cperations area pursuant to
Part 60 of this chapler. and forz licensa.

+ undes Pari 72 of this chapter to acquire,
© receive oF passess.apent fuel for the

hearing pursuvant to § 2.106 (if & heering
is requested. it will be held efter

| issuance of the amendmemn):

(5) A license to receive and possess

d
hearing is required in the public inter- g PUIpose of storage in an h_demdmt hich-level radioactive waste &t & geo-
o est to consider the antitrust aspects of £ spent fuel starage installation (ISFSI}to. loggic ieposiwry operations area puisu.
e the application, the notice of hearing ¥ the governor or other eppropriate ant to Part 60 of this chapter:
» will, unless the Commission deter- { °official of the State and to the chief - )
& mines otherwise, state: exzcutive of the prapicipality in which r {6) An amendment to & license
o (1) A time of the hearing. which will | the facility is to be locxted or the specified in paragraph (&)(5) of this
1 be as soon-as practicable after the re- | activity is ta be conducted or. if the: ¥ section. or &an amendment to s
ceipt of the Attorney General's 2dvice | facility is not to be located or the X construction euthorization granted in
and compliance with sections 105 22d | gctivity conducted withina o proceedings on an application forsuch &
1892 of the Act and this part;* municipality, to the chief execative of & license, when such an amendment
(2) The presiding officer for the | the comnty (or ta the Trihat tzati © would euthorize sctions which may
hearing who shall be either an admin- | if it ks to be so lecated or conducted significantly affect the health and safety
istrative Jaw judge or an atomic safety | within am ndisn reservation). The of the prbhic: .

and licensing board established by the

3lssues (1) to (6) are the issues pursuant
to the Atomic Energy Act of 1954, as amend-
ed. Issue (7) is the issye pursuant to the Na-
tional Environmental Policy Act of 1965.

*As permitted by subsection 105¢ of the
Act, xith respect to proceedings in which an
application for a construction permit was
filed prior to December 19. 1970. and pro-
ceedings in which & written request for antil-
trust review of an application for an operat-
ing license to be issued under section 104b
has been made by 2 person who intervened
or sought by timely written notice to the
Commission 1o intervene in the construction
permit proceeding for the facility to obtain
4 determination of antitrust considerstions
or to advance 2 jurisdictional basis for such

Secretary will transmit & notice of
hearing on an application far a license
under Part 72 of this chapter to acquire,.
receive or possess spent fuel, high-level

{7} A license undec Part 72 of this
chapter to ecquire, receive or passess
spent fuel for the purpose of storage in

radioactive waste or radioactive an icdependent spent fusl stosage
material associated with high-level installation (mzs?;:!.r fo scquire. receive
radioactive waste for the purpose of Or possess.spen h:ghm i

storage in & monitored retrievable radioactive waste or ra ve

storage installation (MRS) to the same
persons who recetved the notice of
docketing under § 72.16{e} of this

| _chapter.

pre—

£2.105 Notice of proposed action.

(2) If & hearing is not required by
the Act or this chapter, and if the

determination within 25 days after the Qate » Commission has not found that a

of publicaticn in the Froerat RrcisTIR or &
notice of filing of the spplication for an op- *

hearing is in the public interest. it will.
prior to acting thereon, cause to be

erating license or December 19. 1870. which- & published In the FEDERAL REGISTER &

ever is later, the Commission mzay issue a
construction permit or operating license
which contains the conditions specified in
§ 50.55b of this chapter before the antitrust
l.s?gecé.s of the application are finally re-
solved.

notice of proposed action with respect

- < material assaciated with bigh-level

& radicactive waste for the puzpose of

® storage in @ monitored retrievable

storage installation (MRS}

2 (8) An amendment to a license

specified in paragraph (a}(7) of this
section when such an amendment
presents a genuine issue as to whethes
the health and safety of the public will
be significanty effected: or

{9} Any other license or amendment
8s to which the Commission deter-
mines that an opportunity for a public

to an application for: hearing should be afforded. .
(1) A license for 2 facility; (10! In the case of an application for
an operating license for & facility of &
24 April 30, 1992



2.103(a)
type described in § 50.21(b) or § 50.22
of this chapter or a testing facility, a
notice of opportunity for hearing shall
be issued as soon as practicable after,
the application has been docketed.
(11) In the case of an application for
1 a license to receive and possess high-
[ level radioactive waste at a geologic re-
o Dository operations area, a notice of
@ opportunity for hearing, as required
Y hy this paragraph, shall be published
3 prior to Commission action author-
izing receipt of such wastes; this re-
quirement is in addition to the proce-
dures set out in §2.101(fX8) and
§ 2.104 of this part, which provide for
a hearing on the application prior to
issuance of a construction authoriza-
tion.

T

" (b) The notice of proposed action
will set forth:

38 FR 10154

1

(1) The nature of the action pro-
posed;

28 FR 10181

1l

(2) The manner in which a copy of
the safety analysis and of the ACRS
report, if any, may be obtzined or ex-
amined.

FR4686

36

[~

(c) If an application for a license is
complete enough to permit all evalua-
tions, other than completion inspec-
tion, necessary for the issuance of a
construction permit and operating l-
cense, the notice of proposed issuance
of a construction permit may provide
that on completion of construction
and inspection the operating license
v.ril:i be issued without further prior
notice.

27 FR 317

r (d) The notice of proposed action
will provide that, within thirty (30)
days from the date of publication of
the notice in the FEDERAL REGISTER, or
such lesser period authorized by law as
the Commission may specify:

(1) The applicant may file a request
|_for a hearing; and

(2) Any person whose interest may be
affected by the proceeding may file a

« request for a hearing or a petition for

% leave to intervene if a hearing has
{_already been requested.

(eX1) If no request for a hearing or
petition for leave to intervene is filed
within the time prescribed in the
notice, the Director of Nuclear Reac-
tor Regulation or the Director of Nu-
clear Material Safety and Safefuards,
as appropriate, may take the proposed
action, inform the appropriate State
and local officials, and publish in the
FEDERAL REGISTER a notice of issuance
of the license or other action.

37 FR 15127
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(2) If a request for a hearing or a pe-
tition for leave to intervene is filed
within the time prescribed in the
notice, the presiding o.ficer who shall
be an Atomic Safety and Licensing
Board established by the Commission
or by the Chief Administrative Judge
of the Atomic Safety and Licensing

~”
-
o
"3
w
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and/or petition, and the Secretary or
the presiding officer will issue a notice

The presiding officsér designated to
rule on a request or petition concern-
ing the antitrust aspects of an applica-
tion may be either an Administrative
Law Judge or an Atomic Safety and
__Licens!nz Board.

() Applications for facility licenses
under section 103 of the Act and for
facility operating licenses under sec-
tion 104b of the Act as to which any
person intervened or sought by timely
written notice to the Commission to
intervene in the construction permit
proceeding to obtain a determination
of antitrust considerations or to ad-
vance a jurisdictional basis for such
determination are also subject .o the
Lprovisions of §§ 2.101(b) and 2.102(d).

35 FR 19655

§2.106 Notice of issuance.

(a) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published in
the Frprrair REGISTER notice of, and
will inform the State and local offi-
cials specified in § 2.104(e) of the issu-
ance of:

(1) A license or an amendment of a
license for which a notice of proposed
action has been previously published;
and

(2) An amendment of a license for a
facility of the type described in
§ 50.21(b) or § 50.22 of this chapter, or
a testing facility, whether or not a
notice of proposed action has been

previously published.

w
-
w
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x
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(b) The notice of issuance will set
forth:

(1) The nature of the license or
~ amendment;

(2) The manner in which copies of
the safety analysis, if any, may be ob-
tained and examined; and

(3) A finding that the application for
the license or amendment complies
with the requirements of the Act and
this chapter.

27 FR 15}

242

Board Panel, will rule on the request “

of hearing or an appropriate order.

2. !07(c)

(c) The Director of Nuclear Material
Safety and Safeguards will also cause
to be published in the FEpERAL REGIS-
TER notice of, and will inform the

~ State, local, and Tribal officials speci-
= fied in § 2.104(e) of any action with re-
= spect to, an application for a license to
¢ receive and possess high-level radicac-
o tive waste at a geologic repository op-
= erations area pursuant to Part 60 of
this chapter, or for the amendment to
such license for which a notice of pro-
L{::;eccll action has been previously pub-
ed.

(d) The Director of Nuclear Material
Safety and Safeguards will also cause to
bepu in the Federal Register
Toca) ociats or tibel gpversing bey

or tribal governing

specified in § 2.104(e) of any licensing
action with respect to a cense to
recelve radioactive waste from other
persons for disposal under Part 61 of
this chapter or the amendment of such a
license for which a notice of proposed

action has been previously published.

§2.107 Withdrawal of application.

(a) The Commission may permit an
applicant to withdraw an application
prior to the issuance of a notice of
hearing on such terms and conditions
as it may prescribe, or may, on receiv-
ing a request for withdrawal of an ap-
plication, deny the application or dis-
miss it with prejudice. Withdrawal of
an application after the issuance of a
notice of hearing shall be on such
terms as the presiding officer may pre-
Lscribe.

7 FR57446

-

28 FR 10151

(b) The withdrawal of an application
does not authorize the removal of any
document from the files of the Com-
mission.

(¢) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published in
the FPEpERAL REGISTER a notice of the
withdrawal of an application if notice
of receipt of the application has been
oreviously published.

27 FR 3177
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<) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-

g2168 Deahlof.ppneiﬁon for fafture to
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tion or Director of Nuclear mterm
Sa!etymds:!ezmrds.uwproprute.
pursuant to paragraph (2).

§2.109 Effect of timely renewal
sppiication.

(a) Except for the renewal of an
License for & nuclear
h;m&mwag]mmm
at t 80 prior to the expiration of
an existing license authorizing any
_achvitrofaeonunuingnamm.the
licensee files an application fora

’ - tenewal or for a pew license for the

mgm
ahidl
i

expired until the application has been
determined.

(b) £ the licensee of a nuclear power
plant icensed under 10 CFR 50.21(b) or
so.zzﬁlesasuﬁdenta lication for
renewalo!anopmnng eatleaat
§ years prior to the expiration of
e:dztmghcenu.thee:dxmshuemewﬂl
not be deemed to have expired until the

application has been finally determined.

§2.110 Filing and administrative action

on submittals for design review or

earfy review of site suitability kesues.

(aX1) A submittal pursuant to Ap-
pendix O of Part 83 of this chapter
shall be subject to §§2.101(2) and
2790 to the same extent as if it were

+ an spplication for a permit or license.

(2) Except ss specifically provided’

& otherwise by the provisions of Appen-

mittal t to Appendix Q ghall
be subdject to § 2.101(a) (2) through (£)
to the same extent as if it were an ap-
_Puation for a permit or license.

[ (b) Upon Initiation of review by the
staff of & submittal of & type described
in paragraph (aX1) of this section, the
Director of Nuclear Regctor Regula-
tion shall publish in the Frorrar Rrs-
ISTER & notice of receipt of the submit-
tal, fnviting comments from interested
persons within 60 days of publication
or such other time &s may be

for consideration by the staff and
ACRS in their review.

E © Upon completion of review by the
¢ staff and the ACRS of a submittal of
the type described in paragraph (aX1)
of this section, the Director of Nuclear
Reactor Regulation ghall publish in
the Frorrar RECISTER & determination
as to whether or not the design is ac-
ceptable, subject to such conditions as
may be appropriate, and place in the
Pubdlic Document Room an analysis of
_the design in the form of & report.

(82131 Prohibition of sex discrimination.

& No person shall on the ground of sex
sbe excluded from participation in, be
denied & license under, be denled the
fF benefits of, or be subjected to discrimi-
nation under any program or activity
carried on or recelving Federal assist-
ance under the Act or the Energy Re-
organization Act of 1974.

Subport B-=Procedure for Imposing
Requirements by Order, or for
Modification, Suspension, or
Revocation of a Licenss, or for

e imposing Civil Penclties

3"300 Scope of subpart.

(a) This subpart prescridbes the

eedure in cases initisted by the :ta.ff

ruponttequutbyuwpetson.to

impose requirements by order, or to

modify, suspend, or revoke & license,

or to take ot.her action as may be
any person subject to

l.he hxrlsd.lcuon of the Commission.

g b)'l'hktuburtdsoprescrlbatbe
um mmln!thted by the
civil penalties pursuant
to zsiofthelkctmdsecﬂon
.gzsetmeEnerzyBeorzmlzaunn

2B

dix Q to Part §2 of this chapter, a gud- -
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pm—
§2.201

86 FR 40004

2.202(a)

Notice of violation.

(a) In response to an alleged vioclation
of any provision of the Act or this
chapter or the conditions of & license or
an order issued by the Commission, the
Commission may serve on the licensee
or other person subject to the
jurisdiction of the Commission & written
notice of violation: & separate notice

may be omitted if an order pursuant to
§ 2.202 or demand for information
pursuant to § 2.204 is issued that
otherwise identifies the apparent
violation. The notice of violation will
concisely state the alleged violation and
will require that the licensee or any
other person submit, within twenty (20)
days of the date of the notice or other
specified time, & written explanation or
statement in reply includi

(1) Corrective steps have been
taken by the licensee or other person
and the results achieved;

2 C:;rdective steps which will be

taken;

{8) The date when full compliance will
be achieved.

{b) The notice may require the
licensee or other person subject to the
jurisdiction of the Commission to admit
or deny the violation and to state the
reasous for the violation, if admitted. It
may provide that, if an adequate reply is
not received within the time specified in
the notice, the Commission may issue an
order or & demand for information as to
why the license should not be modified.
suspended or revoked or why such other
mumybepropeuhould not be

§2202 Orders.
(a) The Commission may institute a

proceeding to , suspend, or
revokeahcenseortotakemchother

. action as may be proper by serving on

the licensee or other person subject to
the jurisdiction of the Commission an
order that will:

(1) Allege the violations with which
the licensee or other person subject to
the Commission’s jurisdiction is
charged, or the potentially hazardous
eEactent ground fot the proposed

t r the propos
action, and specify the action proposed;

(2) Provide that the licensee or other
person must file & written answer to the
order under oath or affimation within
twenty (20} days of its date, or such
otherﬁmeasmybespeciﬁedinthe

(3) !nform the licensee or any other
person adversely effected by the order
of his or her right, within twenty (20)
days of the date of the order, or such
other time as may be specified in the
order, to demand a hearing on all or part
of the order, except in & case where the
licensee or other person bas consented
in writing to the order;

May 29, 1992 (reset)
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(4) Specify the issues for hearing: and

(5) State the effective date of the
order; if the Commission finds that the
public health, safety, or interest so
requires or that the violation or conduct
causing the violation is willful, the order
may provide, for stated reasons, that the
proposed action be immediately
effective pending further order.

(b) A Lcensee or other person to
< Whom the Commission has issued an
2 order under this section must respond to

the order by filing a written answer
P & under oath or affirmation. The answer
3 shall specifically admit or deny each
allegation or charge made in the order,
and shall set forth the matters of fact
and law on which the licenses or other
person relies, and, if the order is not
consented to, the reasons as to why the
order should not have been issued.
Except as provided in paragraph {d) of
this section, the answer may demand a
hearing.

>(c]lfthaanxwerdemandnaheaﬁns.
the Commission will izsue an order
designaﬁngtheﬁmeandphceof

arder, thehearingwﬂlbecondncte._

expedi
mthenghtnoftheparties.

{2) (i) The licensee or other person to
whom the Commission has issued an
immediately effective order may, in
addition to demanding a hearing, at the
time the answer is filed or sooner, move
the presiding officer to set aside the
immediate effectiveness of the order on
the ground that the order, including the
need for immediate effectiveness, is not
based on adequate evidence but on
mere suspicion, unfounded allegations,
or error. The motion must state with
particularity the reasons why the order
ianatbasedonadeqnateev!denmand
must be accompanied by affidavits or
other evidence relied on. The NRC staff
shall respond within (5) days of the
receipt of the motion. The motion must
be decided by the presiding officer
expeditiously. During the pendency of
the motion or at any other time, the
presiding officer may not stay the
immediate effectiveness of the order,

STFR20194

of the licensee or other
presiding officer will uphold the

finds that there is adequate evidence to
support immedate effectiveness. An

May 29, 1892

immedate effectiveness. An order
setting aside immediate effectiveness
will be referred promptly to the
Com:mssxon xtself and will not be

§ (if) The presxdmg officer may, on
1Y

mohonbythestaﬂ’oranyotherpaﬂyto

i the proceeding, where good cause exists,

delay the hearing on the immediately
effeective arder at any time for such
periods as are consistent with the due
process rights of the licensee and other
affected parties.

P(d]Ananmermycommtmthc
entry of an order in substantially the

form proposed in the order with respect
to all or some of the actions proposed in
the order. The consent, in ths answer or
other written document, of ths licensee
or other person to whom thes order has
been issued to ths entry of an order
aha!lthe;mﬁtntcafwagverbythﬂicemee
or other person of a hearing, findings of
fact and conclusions of law, and of all

(l)githaanswerdemandsaheaﬁng -

with respect to an immediately effective o 14 o7 on which a hearing

' right to seek Commission and judicial
'reviewormeonmt the validity of the
i order in any forum as to those matters
Iwhmhhavcbeenconsemedworagreed
has not been
ed. An order that has been
consented to shall have the same force
and effect a3 an order made after
hearing by a preaidmgomwonhe
Commission, and shall be effective as
provided in the order.
{e) If the order involves the -

backfit, the requirements onso.maof
this chapter shall be followed, unless
the licensee has consented to the action

. either on its own motion, or npon mohon
immediate eﬁedxveness of the order if it

order upholding immediate effectiveness
will constitute the finsl agency action on

_s.equired.

36 FR 2320

A SN D)

§ 2203 Scttlcment and compromise.

At any time after the issuance of an
order designating the time and place of
hearing in a proceeding to modify, sus-
pend, or revoke a license or for other ac-
tion, the staff and a licensee or other pes-
son may enter into a stipulation for the
settlement of the proceeding or the com-
promise of a civil penalty. The stipula-
tion or compromise shall be subject to
approval by the designated presiding
officer or, if none has been designated,
by the Chief Administrative Law Judge,
according due weight to the position of
the staff. The presiding officer, or if none
has been designated, the Chief Ad-
ministrative Law Judge, may order
such adjudication of the issues as he may
deem to be required in the public in-
terest to dispose of the proceeding. If ap-
proved, the terms of the settlement or
oompromlse shall be embodied in a deci-
sipn or order settling and discontinuing

| the proceeding.

§$2.204 Demznd for information.

{a) The Commission may issue to a
licenseeorotherpersonsubject to the

§ 2.202 shounld be issued, or whether
other action should be taken, which

demand will:

(1) Allege the violations with which
the licenses or other person is charged,
or the potentially hazardous conditions
or other facts deemed to be sufficient

ground for issuing the demand; and

(z) Provide that the licensee must, or
the other persan may, file a written
answer to the demand for information

modificatian of a part 50 licenseandisa & ander oath or : Frmation within twenty

(20) days of its date, or such other time
as may be specified in the demand for
information.

(b) A licensee to whom the
Commission has issued a demand for
information under this section must
respond to tha demand by filing a
written answer under oath or
affirmation; any other person to whom
the Commission has issued a demand
for information may, in its discretion,
respond to the demand by filinga
written answer under oath or
by adit o oy cac ot

admit or e
allegation or charge mede in the demand
for information, and shall set forth the
matters of fact and law on which the
licensee relies. A person otherthan a
Licensee may answer a3 described




”»

§6 FR 40864

»2.204(b)

above, or by setting forth its reasons
why the demand should not have been
issued and. if the requested information
is not provided, the reasons why it is not
provided.

(c) Upon review of the answer filed
pursuant to paragraph (a)(2) of this
section, or if no answer is filed, the
Commission may institute a proceeding
pursuant to 10 CFR 2.202 to take such
action as may be proper.

{d) An answer may consent to the
entry of an order pursuant to § 2.202 in
substantially the form proposed in the
demand for information. Such consent
shall constitute a waiver as provided in
§ 2.202(d). ’

g

36 FR 1699,

$2205 Civil penalties.

{a) Before instituting any proceeding
to impose & civil penaity under section
234 of the Act. the Deputy Executive

Director for Nuclear Materials Safety.
Safeguards, and Operations Support
or the
Deputy's designee, as appropriate. shall
serve & written notice of violation upon
the person charged. This notice may be
included in & notice issued pursuant to
§ 2.201. The notice of violaticn shall
specify the date or dates, facts, and the
nature of the slleged act or omission
with which the person is charged, and
‘shall indentify specifically the particular
, Pprovision or provisions of the law, rule.
= regulation, license, permit. or cease an
'8’ desist order involved in the alleged
f violation and must state the amount of
each proposed penalty. The notice of
violation shall also advise the person
charged that the civil penalty may be
paid in the amount specified therein, or
the proposed imposition of the civil
penalty may be protested in its entirety
or in part, by & written answer, either
denying the violation or showing
extenuating circumstances. The notice
of violation shall advise the person
charged that upon failure to pay & ivil
penalty subsequently determined by the
Commission, if eny, unless
compromised. remitted, or mitigated, be
collected by civil action, pursuant to .
" section 234c of the Act.

¥

B (b) Within twenty (20) days of the
date of 2 notice of violation or other time
specified in the notice, the person
charged may either pay the penalty in the
amount proposed or answer the notice of
violation. The answer to the notice of
violation shall state any facts, explana-
tions. and arguments, denying the
charges of violation, or demonstrating
any extenuating circumstances, error in
the notice of violation, or other reason
why the penalty should not be imposed
and may request remission or mitigation
of the penalty.

(<) If the person charged with
violation fails to answer within the time
specified in paragraph (b) of this
section, an arder may be issued

4 imposing the civil penalty in the amount
o get forth in the notice of violation

© gescribed in paragraph () of this
|_section.

(d) ¥ the person charged with
violation files an answer to the notice of -
violation, the Deputy Executive Director

Py
ol

—

o for Nuclear Materials Safety. Safeguards,

and Operations Support or the Deputy's
designee, upon consideration of the
answer, will issue an order dismissing
the proceeding or imposing, mitigating,
or remitting the civil penalty. The person
charged may, within twenty (20) days of
the date of the order or other time
specified in the order, request & hearing.

E

P
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e) If the person charged with viola-
requests & hearing, the Commission
issue an order designating the time
place of hearing.

[{
tion
wiil
and
(f} If & hearing is held, an order will
be issued after the hearing by the presid-
% ing ofiicer or the Commission dismissing

the proceeding or imposing, mitigating,
or remitting the civil penalty.

I
g
‘

(g) Deputy Executive Director for
Nuclear Materials Safety, safeguards,
and Operations Support or the Deputy's
designee. as appropriate may
compromise any civil penalty, subject to
the provisions of § 2.203.

{h} If the civil penalty is not

compromised, or is not remitted by the

Deputy Executive Director for
o Nuclear Materials Safety, Safeguacds,
g and Operations Support

or the Deputy's designee, as

£ appropriate. the presiding officer. or the
¥ Commission, and if payment is not made
within ten {10) days following either the
service of the order described in
paragraph (c) or (f} of this section, or the
expiration of the time for requesting &
hearing described in paragraph (d) of
this section, the Deputy Executive
Director for Regional Operations. or the
Deputy's designee, as appropriate. may
refer the matter to the Attorney General
|_for collection. .

P

(i) Except when payment is made after
compromise or mitigation by the
Department of Justice or as ordered by 2
court of the United States, following
reference of the matter to the Attorney
€ Genera! for collection, payment of civil
o penalties imposed under section 234 of
“ the Act shall be made by check. draft, or
money order payable to the Treasurer of
the United States, and mailed to the
Director, Office of Enforcement.

R 31601}

April 30, 1992



2.206(a)

§2.208 Requests for action under this
subpart.

{a) Any person may file a request to
institute a proceeding pursuant to
§ 2.202 to modify, suspend, or revoke a
license, or for such other action as may
be proper. Such a request shall be
addressed to the Executive Director for
Operations and shall be filed either (1)
by delivery to the Public Document
Room at 2120 Street, NW.,
Wasnington, DC, or (2) by mail or
telegram addessed to the Executive
Director for Operations, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555. The requests shall specify the
action requested and set forth the facts
that constitute the basis for the request.
The Executive Director for Operations
will refer the request to the Director of
the NRC Office with responsibility for
the subject matter of the request for
appropriate action in accordance with
paragraph (b) of this section.

(b) Within a reasonable time after a
request pursuant to paragraph (a) of this
section has been received, the Director
of the NRC office with responsibility for
the subject matter of the request shall
either institute the requested proceeding
in accordance with this subpart or shall
advise the person who made the request
in writing that no proceeding will be .
instituted in whole or in part, with
respect to the request, and the reasons
for the decision.

53 FR 43419

[~ (cX1) Director's decisions under this
section will be filed with the Office of
the Secretary. Within twenty-five (25)
days after the date of the Director's
decision under this section that no
proceeding will be instituted or other
action taken in whole cr in part, the
Commission may on its own motion
review that decision, in whole or in
part, to determine if the Director has
abused his discretion. This review
power does not limit in any way either
the Commission’s supervisory power
over delegated staff actions or the
Commission’s power to consult with
the staff on a formal or informal basis
regarding institution of proceedings
_under this section.

45 FR 74693

(2) No petition or other request for
Commission review of a Director’s de-
cision under this section will be enter-
tained by the Commission.

2 FR 36239

'———4

April 30, 1992

PART 2 ¢ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - -

Subpart C [removed] 51 FR 7744

Subpart D-—Additional Procedures
Applicable to Proceedings for the
Issuarice of Licenses To Construct
or Operate Nuclear Power Plants
;! Duplicate Design ot Multiple

ites ,

§2.400 Scope of subpart.

This subpart describes procedures
applicable to licensing proceedings
which involve the consideration in
hearings of a number of applications,

ant to Appendix N of :Part 52 of this

chapter, for licenses to construct and

operate nuclear power reactors of es-

sentially the same design to be located

at different sites. .

§2.401 Notice of hearing on applications
pursuant to Appendix N of Part 52for
construction permits.

(a) In the case of applications pursu-

& ant to Appendix N of Part52 of this
Q chapter for construction permits for
E nuclear power reactors of the type de-
i scribed in § 50.22 of this chapter, the

<
u

2 Secretary will issue notices of hearing
pursuant to § 2.104. )
(b) The notice of hearing will also

state the time and place of the hear-

ings on any separate phase of the pro-
ceeding.

§2.402 Separate hearings on separate
issues; consolidation of proceedings.

(a) In the case of applications pursu-
ant to Appendix N of Part 52 of this
chapter for construction permits for

scribed in § 50.22 of this chapter, the
Commission or the presiding officer
may order separate hearings on partic-

the design of the reactor, in the con-
text of the site parameters postulated
for the design; environmental matters;
|_or antitrust aspects of the application.

(b) If a separate hearing is heldona
particular phase of the proceeding,
the Commission or -presiding officers
of each affected proceeding may, pur-
suant to § 2.716, consolidate for hear-
ing on that phase two or more pro-

AFR 1298

<

ceedings to consider common issues re-
lating to the applications involved in
the proceedings, if it finds that such
action will be conducive to the proper
dispatch of its business and to the
ends of justice. In fixing the place of
any such consolidated hearing due
regard will be given to the convenience
and necessity of the parties, petition-
ers for leave to intervene or the attor-
neys or representatives of such per-
sons, and the public interest.

216

filed by one or more applicants pursu- 3

nuclear power reactors of a type de-
-]

W ecisi
ular phases of the'proceeding, such as ¢ will be issued until an initial d on

matters related to the acceptability of 3

P

-

‘s 2.403 Notice of proposed action on appli-
cations for operating licenses pursuant
to Appendix N of Part 52.

In the case of applications pursuant
to Appendix N of Part §2 of this chap-
ter for operating licenses for nuclear
power reactors, if the Commission has
not found that a hearing is in the
public interest, the Director of Nucle-
ar Reactor Regulation will, prior to
acting thereon, cause to be published
in the FEDERAL REGISTER, pursuant t.
§2.105, a notice of proposed action
with respect to each application as
soon as practicable after the applica-
tions have been docketed.

§2.404 Hearings on applications for oper-
ating licenses pursuant to Appendix N
of Part 52,

If a request for a hearing and/or pe-
tition for leave to intervene is filed
within the  time prescribed in the
notice of proposed action on an appli-
cation for an operating license pursu-
ant to Appendix N of Part 52 of this
chapter with respect to a specific
reactor(s) at a.specific site and the
Commission or an atomic safety and li-
censing board designated by the Com-
mission or by the Chairman of the
Atomic Safety and Licensing Board
Panel has issued a notice of hearing or
other appropriate order, the Commis-
sion or the atomic safety and licensing
board may order separate hearings on
particular phases of the proceeding
and/or consolidate for hearing two or
more proceedings in the manner de-
_scribed in § 2.402.

[$2.405 Initial decisions in consolidated
hearings.

At the conclusion of any hearing
held pursuant to this subpart, the pre-
siding officer will render a partial ini-
tial decision which may be appealed
pursuant to § 2.762. No construction
permit or full power operating license

o
~

-

£
3

~
~N

has been issued on all phases of the
hearing and all issues under the Act
and the National ZEnvironmental
Policy Act of 1969 appropriate to the
_proceedinz have been resolved.

[32.406 Finality of decisfons on separate
issues.

Notwithstanding any other provision
of this chapter, in a proceeding con-
ducted pursuant to this subpart and
o Appendix N of Part 52 of this chapter,

no matter which has been reserved for
+~ consideration in one phase of the
{£ hearing shall be considered at another
gphase of the hearing except on the

basis of significant new information
that substantially affects the
conclusion(s) reached at the other
phase or other good cause.
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2407 Applicability of other sections.

§

l‘ The provisions of Subparis A and G
w felating 1o construction permits and .
5 operating licenses apply. respectively, 1o
& construction permits and operating
« licenses subject to this subpart, except as
& qualified by tie provisious of tats sub-

part.

Fnbban E—Additional Procedures Ap-

plicable to Proceedings for the Is-
suance of Licenses To Manufacture
Nuclear Power Reactors To B«
Operated at Sites Not Identified ix
the License Application and Rel-
ated Licensing Proceedings

4§ 2.500 Scope of subpart.

This subpart prescribes procedures
applicable to licensing proceedings
which involve the consideration in
separate hearings of an application for 2
license to manuracture nuclear power
reactors pursuant to Appendix M of Part
+Z of this chapter, and applications for
construction ‘permits and operating
licenses for nuclear power reactors
which have been the subject of such an
application for a license to manufacture
such facilities (manufacturing license).

S
23

E

§ 2.501 Notice of hearing on applica-
tion pursuant to Appendix M of
Part 52 for a license to manufactuore
nuciear power reactors.

(2) In the case of an application pur-
suant to Appendix M of Part 82 of this
chapter for a license to manufacture
nuclear power reactors of the type
described in § 50.22 of this chapter to be
operated at sites not identified in the

“license application, the Secretary will
issuc a notice of hearing to be published
in the FEDERAL REGISTER a1 least thirty
{30) days prior 1o the date set for hearing
in the notice.! The notice shall be issued
&s soon as practicable after the applica-
tion has been docketed. The notice will

L_state:

(1) Thetime, place.and nature of the

r hearing andjor the prehearing con-

« ference;

(2) The authority within which the

hearing is to be held;
£ (3) The matters of fact and law to be
g considered; and

(4) The time within which answers to
the notice shall be filed.

(b} The issues stated in the notice of
hearing pursuant to paragraph (a) of this
section will not involve consideration of
the particular sites at which any of the

S ————

The thiry (D day requirement of this
puragraph w net apphicable o a noice of the time
:m:l place of heating pubinhed by the presiding
ofiicer aficr the aotice of hearing descrihed in this
section has heen publinhed.

-

« satisfactorily resolved before any of the
(]

g requirements of Subpart A of Part 51
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nuclear power reactors to be manufac-
tured will be located and operated. Ex-
cept as the Commission determines
otherwise, the notice of hearing will
state:

(1) That, if the proceeding is a con-
tested proceeding, the presiding officer
will consider the following issues:2

(i) Whether the applicant has
described the proposed design of, and
the site parameters postulated for, the
reactor(s), including, but not limited to,
thé principal architectural and engineer-
ing criteria for the design, and has iden-
tified the major features or components
incorporated therein for the protection
of the health and safety of the public;

(i) Whether such further technical

or design information &s may be re-
quired to complete the design report and
which can reasonably be left for later
consideration, will be supplied in z sup-
plement to the design report;

(iii) Whether safety features or com-
ponents, if any, which require research
and development have been described
by the applicant and the spplicant has
identified, and there will be conducted a
rescarch and development program
-reasonably designed to resolve any safety
questions associated with such features
or components;

(iv) Whether on the basis of the
foregoing, there is reasonable assurance
that (A) such safety questions will be

proposed nuclear power reactors are re-
moved from the manufacturing site, and
(B) taking into consideration the site cri-
teria contained in Part 100 of this
chapter, the proposed reactor(s) can be
constructed and operated at sites having
characteristics that fall within the site
parameters postulated for the design of
the reactor(s) without undue risk to the
health and safety of the public;

(v) Whether the applicant is tech-
"nically and financially qualified to
| design and manufacture the proposed
reactor(s).

(vi) Whether the issuance of a license
for manufacture of the reactor(s) will be
inimical to the common defense and
security or to the health and safety of the
u)ublic; and

I™ (vii) Whether. in accordance with the

and Appendix M of Part 52 of this
chapter, the license should be issved as

meosed.

R
Shsucs ) and (vidare the issucs pursuant to the

Aomic Encrgy Actof 1984, as amended. ksuc (vii)
is the issuc punsuant to the National Environmen-

@l Palicy Act of 1969,
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[~ (2) That, if the proceeding is not a
contested proceeding, the presiding
officer will determine (i) without con-
ducting a dz novo evaluation of the ap-
plication, whether the application and
the record of the proceeding contain
sufficient information, and the review of
the application by the Commissinn’s staff
has been adequate to support affirmative
findings on paragraphs (b) 1) (i) through
(v) of this section and & negative finding
on paragraph (bXIXvi) of this section
proposed to be made and the issuance of
the license to manufacture proposed by
the Director of Nuclear Reactor Regula-
tion, and (ii) whether the review con-
ducted by the Commission pursuant 10
the National Environmental Policy Act
(NEPA) has been adequate.

(3) That. regardless of whether the
proceeding is contested or uncontested,
the presiding officer will, in accordance

& with Subpart A of Part 51 and paragraph

¥ 3 of Appendix M of Part 52 of this

& chapter,

& (i) Determine whether the
‘requirements of section 102{2) (A). (C)
and (E} of the National Environmenta! -
Policy Act eand Subpart A of Part 51 of
this chapter kave been complied with in
the proceeding;

(ii) Independently consider t_hc final
balance among conflicting factors con-
tained in the record of the proceeding
with 2 view to determining the appropri-
ate action to be taken; and

(iii) Determine whether the

g manufacturing license should be issued,
€ denied or appropriately conditioned to
« protect environmental values.
e (c) The place of hearing on an &p-
plication for & manufacturing license
will be Washington, D.C., or such other
location as the Commission deems ap-
_propriate.
r§ 2502 Notice of hearing on applica-
tion for a permit to construct &
‘ noclesr power reactor manufac-
‘tored pursnant to a Commission
license issued pursuant to Appen-
dix M of Part 52 of this chapter at
the site at which the reactor is to be

operated.

§ The issues stated for consideration in
{ the notice of hearing on an spplication
« for a permit to construct a nuclear power
! reactor(s) which is the subject of an ap-
plication for a manufacturing license
pursuant to Appendix M of Part 52 of
this chapter, will be those stated in §
2.104(b) and, in addition, whether the
site on which the facility is to be oper-
ated falls within the postulated site
parameters specified in the relevant ap-
plication for 2 manufacturing license.
]
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PART 2 ¢« RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS .- - ¢
2.604 Notice of hearing licati
this chapter. ’ for early review of ::c":tl:iubm
§2.603 Aeee?u.na and dock:t‘in..d ap- issnes.

p— . . P“"m.“".‘ or exrly review of site suite (a) Where n!:rpfuunz t!gr‘? con-
§ z'i‘:f isgx‘“’ of decisionsonsepar- | "o . oo of an application sube | subject 1o this BAbpaTE Tequcsts An carly

o mitted In sccordance with §2.101(a-1) and hearing and an early partial

gammwmbcmxmny:m a3 s decision on issues of site sultability pur-

Notwithstanding any other provision « tendered application. If it 15 determingd suant to 3 2.101(a~1), the provisions n

of this chapter, no matter which has been § 5% ﬁ:x?f-.xf‘ S it aca not 219, Dotics of heasing seteing forth )
resolved at an earlier stage of the licens- & geeeptable for processing, Diréctor 83 required by § 2.104, shall bs modified
ing process which involves a manufac- | of Nuclear Reactor will ine 50 a3 o relats caly to the site sultabllity

turing license, a permit to conmstruct a | form the applicant of WW fssue or irsues under review.

reactor for which a manufacturing f‘mu n Mxmmt“ a After %ﬁg‘g;ﬁg the
license is sought, a license to operate | completeness will be mads and 2603, » spplementary noue:- },’,
such a reactor, and any amendment to |_within a period of thirty (30) days. hearing will bs published pursuant to
such permit or licenses shall be deter- .. . § 2.104 with respect to the remaining un-
mined to be at issue in any subsequent (b)(1) The Director of Nuclear Reactor resalved issues i the proceeding within
state of the licensing process except on | Resulation will accept for docketing an n“;::ie- of otm! e Buchm ey
the basis of significant new information a":’f’é}?‘?" f?’ a_“constﬁxc?pn pgx:nut tfor person whoss !ntu;sm may be :ﬂmec'tzd‘g’y
that substantially affects the conclu- ;51 mb ox} t:x"n ctg wt ’:l’.“ ’feg o the proceeding and who destres to pare
sion(s) reached at the earlier stage or 20(b} of this chapter and is of the ticipate a3 8 party in the resolution of
other good cause type specified in §§ 50.21(b) (2} or (3) or the remaining jasues shall ilg & petition
8 . 50.22 or is a testing facility where part for leave 1o intervene pursuant to § 2.714

tcabili one of the application as described in w“%g' prescribed in the Dotice

-§ 2.504 Applicability of other sece | §2101(a-1) is complete. Part one of an vide .m%m f::g:::
= tions. application will not be considered tictpation by & representative of an -
§ . 14 complete unless it contains proposed terested state under §3.713(e) and for
« The provisions of Subparts A and G & findings as required by § 2101(a- limited sppearances pursuant to §2.718

& relating to construction permits apply to & 1){1){i) and unless it describes the

manufacturing licenses subject to this T applicant’s site selection process. -
subpart, with respect to matters of o specifies the extent to which that tial mm.&‘m ?ﬁ%
h . . < A .

radiological health and safety, environ- pfocess involves the 1¢:::msi:lheratxon of issues and who was nos dismissed or did
] imental protection, and the commen a terpaﬁvg sites, explains the not withdraw as a party may continue ta
defense and security. except that § 2.104 relationship between that process and Loy m‘&mm
(2) and (b) do not 2pply to manufactur- the application for early review of site that within the timepre-
ing licenses. The provisions of Subparts suita xh_ty issues, and briefly describes scribed for filing of petitions for leave to
A and G relating to construction permits the applicant’s long-range plans for intervens in the supplementary natice of
and operating licenses apply, fespec- ultimate development of the site. Upon hearing, he files  Dotice of his intent o
: i i assignment of a docket number, the continus 48 a party, along with a sup-
tively, to construction permits and gnment ¢ s porting afidavit {dentifying the specific
operating licenses subject to this subpart, procedures in § 2101 (a)(3) and (a){4)  Fgrert or sspects of the subject mattay
except as qualified by the provisions of relating to formal docketing and the go: the proceeding &s to which hs wishes
this subpart. submission and distributionof = %o continus to participsts as s party, snd
o — additional copies of the application shall & set2ing forth with particularity the basis
o] Subpart Procedures Appll |_be followed. f9for his contentions with regard to each
[ cable to Decisions on Site — such aspect or aspwcts. A party who files
z mwltrmiﬂoﬂw;umm'ﬂ () Additional parts of the spplie * | & nontimely notice of intent to continue
& Anplcation for B ey ° COUE | cation will be docketed upon & detertle 83 & party may be dismissed from.ths
Fisios ssopeotamn S el e T TR
l's:.eqo of . (©) I part ons of ths application i ing of good cause for faflure to fle ob
This subpart prescribes procedures docksted. the Director of Nuclear Re- time, and with particular reference to the
applicable to licensing proceedings actor Regulation will cawse to be pub- factors specified in §§2.714(8) (1)=(8)

which involve an early submittal of site | lished tn the Frozaul Reczersz and send and 2.714(@. The notice will be
- @ suitability information in accordance to the Governor ar other appropriats upon by the Commisaion or atomis safety
o : official of the Siats iIn which the zits and licensing board designated to ruls on
& early partial decision on issues of site application which states the purposs of (d) To the maximuma extent practi-
o suitability, in connection with an the application, states the location of the cadle, the of the atomic
* application for a permit to construct a éwpued sits, siates that & notice of safety and licensing board designated o
utilization facility which is subject to Rearing will be published, requests can-  § Preside in the proceeding on the rematn.
i : £ ments within 120 days or such other ttme ing unresolved issues pursuant to the sup-
§ 51.20(b) of this chapter and is of the & o3 may bo specified on the inftiation plemental of hearing will be the
type specified in §§ 50.21(b) (2) or (3) or ='oumwnwbdumuneg same &3 ths d to
50.22 of this chapter or is a testing PFedersl, State, and local preside in the initial notice of hearing oz

s te, agencies and
acility. interested persons, snd in the case of site suitabllity issues,
applications filed under section 103 of § 2603 Additional considerations.

. Asnd G [ tohavehisviews on the antitrust aspects
e g SEPAtion Tof oo of the spplication presented to the At. | JOF thad ona review of site nuitabiiity
T Tits sod procecdings thereco apply, | torney General for comxideration shall issues with Jowd 10 & pasticulxr
T respectively, to spplications and submit such dews with a ‘o’:’“’&. ling review of part two
except &8 specifically provided otherwise in the Frormat Rrcmsrrn In the case of - this past.
notice will be published following sub- tiative, or upcn the motian 0f any pasty
$2.603 Filingfees : mission of the information required by to ths proceeding fled at least sixty (60)
Each application which contalns & ree §50.33a. days prior {0 the date of the commenca-
issues under the procedures of this sube suitability issues, may declins to initl-
pert ahall be sccomplanied o ate an esxly hearing or render s early
required by §50.30(e) and Part 170 of mmmm-wmd
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PART 2 s+ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - - -

™ .1* i cases where no partial decision
on the relative merits ¢f the proposed
site and aiternative gites under Stiib-
part A of Part 51 is requested, upon
dzterm:aation: that there is a reasona-
aie  likeiithoed that further review
woLld identify one or more preferable
aiternative sites and the partial deci-
sion on one or more site suitability
issuees would lead to an irreversible
ang irretrievable commiiment of re-
sources prior to the submniittal of the
remamnder of the informstion required
by $50.30( ol this chapter that
wouid prejudice the later review and
dec:sion on such alternative gites; or

(2! In cases where it appears that an
early partial decision on any issue or
issues ot site suitability would not be
in the public interest considering ()
the degree of likelihood that any early
findings on those issues would retain
their validity in later reviews, (ii) the
ovjec:ions. if any. of cognizant state or
wncan gm‘em:nem agencies to the con-

cuct of an early review on those issues,
a.ra {iti) the paossible effect on the
interes: and the parties of
1aving an early. If not necessarily con-
-"Ls. -> resolution of those'issues.
42606 Partisl decisions on site suitability
ftuen,

«a* The provisions of §§ 2.754, 2.755,
2969, 2761, 2.752. 2.763. and 2.764(a)
stail apply 10 any partial initial deci-
sion rendered in accordance with this
subpart. Section 2.764(b) shall not
2pply o any partial initisl decision
rendered in accordance with this sub-
vars Nc¢ limited work authorization
may heissusd oursuant to § 50.1¢e) of
Par: 80 3¢ this chapter and no con-
snriciinn germit may be issued with-
<Ll rompiesion of the full review re-
Quired by section 102(2) of the Nation-
a! Environmenta! Policy Act of 1659,

e |

~ 83 amended, and Subpart A of Part 51
€ o7 this chapter. The authorisy of the
7, Commisson
< raview such

to
2 partiai initial decision
% 3ponis, 3T 10 raise sua spontfe an
> 14t nas not been raised by the
partiss, wnll be sxercised within the
e time period as in the case of &
fiill aecizion relating to the issuance of
« Jaastruction permit.
‘pwi> A partial decision on one or
more ite suitadility issues p'.xrs\.a.n. to
the aoplicable provisions of Part 50.

this rhapter issued in accoruan > with
this subpart shall ti) clearly joentify
the site to which the purtial decision
&pplias and (i) indicate t> what extent
additional information may be needed
and additionzal review may b required
o enatie the Commission ¢ deter-
mine in gceardance with the pr.ovisions
of rhe Ac' and the applicable provi-
uane of the regulations in this chapter
wnether 2 constructiorn permit for a
facilit~ 7 be located on the site ident-
f1=4 10 the partial decision should be
{3sued n2 Jented.

-

:

£
8

o
©

&

E
ﬁ

{2) Following completion of Commis-
sion review
of the partial initial decision of the
Atomic Safety and. Licensing Board,
after hearing. on the site suitability
issues, the partial decision shall
remain in effect either for a period of
five years or, where the applicant for
the "construction permit has made
timely submittal of the information
required to support the spplication as
provided in § 2.101(a-1), unti} the pro-
eceeding for & permit to construct s fa-
ctlity on the site {dentified in the par-
tial decision has been concluded,?
unless the Commission,

. ‘or
Atomic Safety and Licensing Board,
upon its own initiative or upon motion
by & party to the proceeding, finds
that there exists significant new infor-
mation that substantially affects the
earlier conclusions and reopens the
hearing record on site suitability
issues. Upon good cause shown, the
Commission may extend the five year
period Quring which 2 partial decision
shall remain in effect for & reasonable

__period of time not to exceed one year.

Subport G—Rules of General
Applicability

§$2.700 Scope of subpart.

The general rules in this subpart
govern procedure in all adjudications
initiated by the issuance of an order
pursuant to § 2.202, an order pursuant to
§ 2.205(e). & notice of hearing. & notice of
proposed action issued pursuant to
§ 2.105. or a natice issued pursuant to
§ 2.102(d)(3). The procedures applicable

to the proceeding on an application for a
license to receive and possess high-level
radioactive waste at a geologic
repository operations area are set forth -
in Subpart J. .

§2.700a Exceptions.

(x) Consistent with § US.C.
854(aX4) of the Administrative Proce-
dure Act, the Commission may provide
T alternative procedures in adjudica-
& tions to the extent that there is in-

% yolved the conduct of military or for-
< eign affairs functions.

Subpari A of Part 51, and Part 102 of

(b) This rule shall apply to proceed-
ings in progress where hearings have
already been requested or ordered as
well as to future pgoceedlnss.

1

(2}

S3IFR4341

£2.7991 Filing of documents.

- (a) Documents ghall be filed with
the Commission in adjudications sub-
Ject to this part either: (1) By delivery
to the Public Document Room at 2120
L Street NW,, Washington, D.C., or
(2) by mafl or telegram sddressed to
the Secretary, US. Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Chief, Docketing and
Service Section.

3Tre partial decision on site suftability
issues shall be incorporated in the decision
regarding issuance of & construction permit
to the extent that it serves as & basis for the
decision on & specific site issue(s).

219

(b) All documents coffered for filing
shall be accompanted by proof of serv-
& ice upon all parties to the proceeding
® or their attorneys of record as re-
& quired by law or by rule or order of
gth Commission. The staif of the
Commission shali be deemed to be &
party.

p—

% (¢) Filing by mail or telegram will be
z deemed to be complete as of the time
« of deposit in the mail or with & tele-
= graph company.

[ .

§2.702 Docket

The Secretary shall maintain a docket
for each proceeding subject to this part,
commencing with the issuvance of the
intial notice of hearing, notice of
consideration of issuance of facility
operating license or other proposed
action specified in § 2.105, or order. The
Secretary shall maintain all files and
records, including the transcripts of
testimony and exhibits and all papers,
correspondence, decisions and orders
filed or issued.

57 FR 4152

(62903 Notice of hearing.

(8) In & proceeding in which the
terms of a notice of hearing are not
otherwise prescribed by this part, lhz
order or notice of hearing will state:

¢(1) The nature of the hearing, l.nd
fts time and place, or a statemen? that
the time and place will be fixed by
~ Subsequent order;

& (2) The legal authority and jurisdic-

& (%) The matters of fact and law as-
serted or to be considered; and

{4) The time within which an answer
ghall be filed.

(b) The time and place of hearing
will be fixed with due regard for the
convenience of the parties or their
representatives, the nature of the pro-
ceeding, and the public interest.

§2.704 Dst:naﬁon of presiding officer,
disqualification, unavallability.

<8} The Commission may provide in
+ the notice of hearing that one or more
E members of the Commission, or an
s atomic safety and licensing board, ora
> named officer who has been delegated
final authority in the matter, shall
preside.

April 30, 1982
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If the Commission does not so
provide, the Chairman of the Atomic
Safety and Licensing Board Panel will
issue an order designating an atomic
safety and lcensing board appointed
pursuant to section 191 of the Atomic
¥ Energy Act of 1954, a3 amended, or, {f
z the Commission has not provided for
« the hearing to be conducted by an
2 atomie safety and licensing board, the

Chief Administrative Law Judge will
issue an order designating an adminis-
trative law judge sppointed pursuant
to section 31035 of title 5 of the United
|_States Code.

=~ (b) If a designated presiding officer
or a designated member of an atomic
safety and licensing board deems him-
self disqualified to preside or to par-
ticipate as a board member in the
hearing, he shall withdraw by notice
on the record and shall notity the
Commission or the Chairman of the
Atomic Safety and Licensing Board
;rfnel.asappropmze. of his withdraw-

(c) If a party deems the presiding of-
ficer or a designated member of an
atomic safety and lcensing board to
be disqualified, he may move that the
presiding officer or the board member
disqualify himself. The motion shall
be supported by affidavits setting
forth the alleged grounds for disquall-

§ﬂcatlon. If the presiding officer does
not grant the motion or the board
membdber does not disqualify himself,
the motion shall be referred to the
Commission

40 FR 51995
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32708 Answer.

(a) Within twenty (20) days after
service of the notice of hearing, or
such other time as mav be specified in
the notice of hearing, a party may file
an answer which shall concisely state:
(1) The nature of his defense or other
position; (2) the items of the specifica-
tion of issues he controverts and those
he does not controvert; and (3) wheth-
er he proposes to appear and present
evidence.

admit or deny specifically each materi-
al allegation of fact; or, where the
party has no knowledge or informa-
tion sufficient to form a belief, the
answer may so state and the statement

21 FR317?

shall have the effect of a denial. Mate-
rial allegations of fact not denied shall
be deemed to be admitted. Matters al-
leged as affirmative defenses or posi-
tions shall be separately stated and
identified and, In the absence of a
reply, shall he deemed to be contro-
verted.

(¢) If a party does not oppose an
order or proposed action embodied in
or accompanying the notice of hear-
ing. or does not wish to appear and
present evidence at the hearing, the
answer shall so state. In lieu of ap-
pearing at the hearing, a party may
request leave to file a statement under
oath or affirmation of reasons why
the proposed order or action should
not be issued or should gdiffer from
that proposed. Such a statement, if ae-

cepted, will be accorded whatever
which will determine the suffi- —weight is deemed proper.
ciency of the grounds alleged. -
(Iifa ptx;gg}nz officer os:f atdesiz- = 32708 Reply.
nated member of an atomie safety and = 4 party may file a reply to an
;g_licenﬁnz board becomes lmavansblef answer within ten (10) days after it is
i during the course of a hearing, the _ cerved.
x Commission or the Chairman of the v
« Atomic Safety and Licensing Board
2 Panel, as appropriate, will designate | 32707 Default

another presiding officer or atomic
safety and licensing board member. If
he becomes unavailable after the hear-
ing has been concluded:

(1Xi) The Commission may desig-
nate another presiding officer to make
the decision; or

L in the decision:

(2) The Commission may direct that
the record be certified to it for decision;
or
3

(3) The Commission may designate

another presiding officer.

(e) In the event of substitution of a
§ presiding officer or a designated
o member of an atomic safety and li-
& censing board for the one originally
? designated, any motion predicated

upon the substitution shall be made
within five (3) days thereafter.

April 30, 1892

On {failure of a party to file an
answer or pleading within the time
prescribed in this part or as specified
in the notice of hearing or pleading: to
appear at a hearing or prehearing con-
{erence, to comply with any prehear-

() The Chairman of the Atomic B
Safety and Licensing Board Panel or i, covery order entered by the presiding
the Commission, as appropriate, may -
designate another atomic safety and li- w
censing board member to participate 3

ing order entered pursuant to §2.751a
or §2.753, or to comply with any dis-

officer pursuant to § 2.740, the Com-
mission or the presiding officer! may
make such orders in regard to the fail-
ure as are just, including, among
others, the following:

(3) Without further notice, find the
facts as to the matters regarding
which the order was made in accord-
ance with the claim of the party ob-
taining the order, and enter such
order as may be appropriate; or

(b) Proceed without further notice

to take proof on the issues specitied.

.4When a reference is made to the Com-
micsion or the presiding officer in this sub-
pat and a presiding officer has been desig-
nated, the specified action will be taken by

the presiding officer, unless otherwise pro-
vided.

2-20
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§2.108 Formal requirements for docu-

menta.

(a) Each document filed in an adju-
dication subject to this part to which a
docket number has been assigned shall
bear the docket number and title of
the proceeding.

(b) Each document shall be bound
on the left side and typewritten, print-
ed or otherwise reproduced in permsa-
~ nent form on good unglazed paper of
= standard letterhiead size. Each page

(b) If facts are alleged in the specifi-.T shall begin not less than one and one-
catlon of issuzs, the answer shall ~ quarter inches from the top, with side

< and bottom margins of not less than
one and one-quarter inches. Text shall
be double-spaced, except that quota-
tions may be single-spaced and indent-

=~ (¢) The original of each document
shall be signed in ink by the party or
his authorized representative, or by an
attorney having authority with re-
spect to it. The capacity of the person
signing, his address, and the date shall
be stated. The signature of a person
gning in a representative capacity ia
representation that the document
subscribed in the capacity

»

28 FR 10151

delay. If a document is
t signed, or is signed with intent to
eat the purpose of this section, it
be stricken.

(d) Except as otherwise provided by
part or by order, a pleading (or
er document) other than corre-
ence shail be filed in an original
two conformed copies.

B8
|

iy

45 FR 49535
B

£5

tr

(¢) The first document filed by any
person in a proceeding shall designats
the name and address of a person on
whom service may be made,

() A document filed by telegraph
eed not comply with the formal re-
uirements of paragraphs (b), (¢), and
d) of this section if an original and
copies otherwise complying with all of
= the requirements of this section are
u mafiled within two (2) days thereafter
2 to the Secretary, U.S. Nuclear Regula-

tory Commission, Washington, D.C.

20555, Attention: Chief, Docketing and
.1 Service Section.

$.2.709 Acceptance for filing.

A documem which fails to conform to
the requirements of § 2.708 may be
retused acceptance for filing and may be
returncd with an indication of the rcason
& lor nonacceptance. Any matter so ten-

dered but aot accepted for filing shall

not be entered on the Commission’s
docket.

’27 FR 3717
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2.710
[ §2.710 Computation of time.

In computing any pericd of time, the
day of the act, event, or default after
which the designated period of time
begins to run is not included. The last
day of the period so computed is
included unless it is e Saturday, Sunday,
or legal holiday at the place where the
action or event is to occur, in which

next day which is neither a Saturday,
Sunday. nor holiday. Whenever a party
has the right or is required to do some
act within 2 prescribed period after the
service of a notice or other paper upon
him or her and the notice or paper is
served-upon by mail, five (5) days shall
be added to the prescribed period. Only
two (2) days shall be added when a

| document is served by express mail.

_!2.111 Extension and reduction of time
i v

46 FRS8279

(2) Except &s otherwise provided by
law, whenever an act is required or &l-
lowed to be done &t or within a speci-
ed time, the time fixed or the period
time prescribed may for good cause
extended or shortened by the Com-
ission or the presiding officer, or by
pulation spproved by the Commis.
n or the presiding officer.

(b) In eny instance in which this

37 FR 1512
B ;’!ES’&”

ing, the Commission or the presiding
:tcgcermy:etaﬁmenm!tforma.t
|_action.

|-§ 2.712 Service of papers, methods, proof.

© () Service of papers by the Commis-
© sion. Except for subpoenas, the Com-
£ mission will serve all orders, decisions,

required to be served upon & party
ghall be served upon him or upon the
« representative designated by him or
a by law to receive service of papers.
;Whenapmyhaswpearedbym-
ney, service must be made upon the at-
torney of record.

{c) How Service may be mode. Service
may be made by personal delivery, by
firat class, certified or registered mail

« Including air mail, by telegraph, or as
otherwise authorized by law. Where
there are numerous parties to &
proceeding, the Commission may make
special provision regarding the service
Lof papers. The presiding officer may

46 FP 827

require service by express mail upon
some or ali parties and the presiding
officer.
r' *(d) Service on the Secretary. (1) All
pleadings must be served on tke
Secretary of the Commission in the
same or equivelent manner, /.e., telefax,
£ express mail, personal delivery, or
¥ courier, that they are served upon the
I adjudicatory tribunals end the parties to
the proceedings so that the Secretary
will receive the pleading at
approximately the same time that it is

&

event the period runs until the end of the & gemonstrative evidence (e.g., maps and

b
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received by the tribunal to which the
pleading is directed.

(2) When pleadings are personally

" delivered to tribunals while they are

conducting proceediags outside the
Washington, DC eres, service on the
Secretary mey be accomplished by
overnight mail.

(3) Service of pre-filed testimony and

other physical exhibits) on the Secretary
may be made by first-class mail in all
cases.

(4) The addresses for the Secretary
are:

(i) First class mail: Office of the
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
g.rt;;ntion: Docketing end Service

ch.

(if) Express mail: Office of the
Secretary, Sixteenth Floor, One White
Flint North, 11555 Rockville Pike,
Rockville, Maryland 20852, Attention:
Docketing and Service Branch.

(iii) Telecopier: {301) 492-1672: (301)
492-0275; and (301) 492-1977
{verification).

(e) When :’;rvice ggplete. Service
upon a party is complete:

(1) By personal delivery. on handing
the paper to the individual, or leaving
it st his office with his clerk or other
person in charge or, if there Ir no one
in charge, leaving it in & conspicuous
place therein or, if the office is closed
or the person to be served has no
office, leaving it at his usual place of
residence with some person of suitahle
age and discretion then residing there;

(2) By telegraph, when deposited
with a telegraph company, properly
addressed gnd with charges prepaid;

(3) By mall, on deposit in the United
States maft, properly stamped and ad-

; or

dressed; o )

(4) When service cannot be effected
in & manner provided by paragraphs
(d) (1) to (3) inclusive of this section in
any other manner authorized by law.

{f) Proof of service. Proof of service,
stating the name and sddress of the
person on whom served and the
manner and date of service, shall be
shown for each document filed, and
may be made by: , B

(1) Written acknowledgment of the
party served or his counsel;

(2) The certificate of counsel if he
has made the service; or

(23) The affidavit of the person
making the service.

(g) Free copying end service. Bxcept In
en antitrust proceeding, in any
sdjudicatory proceedingonan
spplication for a icense oran
et by oy o e
opon request by a party o
applicant, will copy and serve without
cost to that

t party's testimony
includi I%ﬂb).
oy '
Shen douemerte thouid be Sind st
days before they pre due to be

submitted to an adjudicatory board,
22
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2.713(c)
unless the presiding officer provides
ﬂ o .‘ »

L
i—l 2713 Appeszrance and practice before
the Commission In adjudicatory

(a) Standards of Practice. In the
exercise of their functions under this
subpart, the Commission. "

e

Atomic Safety and Licensing Boards,

and Administrative Law Judges function
in & quasijudicial capacity. Accordingly,
parties and their representatives in ‘
proceedings subject to this subpart are
expected to conduct themselves with
honor, dignity, and decorum as they
should before & court of law.

(b) Representation. A person may
appear in an adjudication on kis or her
own behalf or'by an attorney-at-law. A
partnership, corporation or
unincorporated associstion may be
represented by a duly authorized
member or officer, or by an attorney-at-
law. A party may be represented by an
attorney-at-law provided the attorney is
in good standing and has been admitted
to practice before any Court of the
United States. the District of Columbia.
or the highest court of any State.
territory. or possession of the United
States. Any person appearingina
£ representative capacity shall file with

the Commission a written notice of
-3 sppearance which shall state his or her
name, address. and telephone number:
the name and address of the person on
whose behalf he or she appears; and. in
the case :g an ln:ix;xey-at w, the basis
of his or her eli ity as a
npmenutivehgir. in the case of another
representative, the basis of bis or her
authority o act on behalf of the party.

{c) Reprimand, Censure or Suspension
from the ing.

(1) A presiding officer. or
the Commission may. if pecessary for
.the erderly conduct of a i
reprimand. censure or suspend from
participation in the particular .
proceeding pendin.% before l::;y
or representative of & party who ¢!
sefuse to comply with its directions, or
who shall be guilty of disorderly,
disruptive, or contemptuous conduct.

(2) A reprimand. a censure or &

suspension which is ordered to run for
one day or less shall be ordered with
grounds stated on the record of the

ing and shall advise the person
disciplined of the ﬁﬁ(w)(.awﬂhh
pursuant to paragraph (c)(3) o
section. A suspension which is ordered

for a longer period shall be in
shall state the on which
based. and shall advise the person
suspended of the right 1o appeal and to

-

*1This paragraph is suspended until further
action of the Commission. 46 FR 13611
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request a stay pursuant to paragraphs

(cX3) and (cX4) of this section. A pro-

ceeding may be stayed for a reasona-

ble time in.order for an affected party

to obtain other representation if this

gould be necessary to prevent injus-
ce.

(3) Anyone disginlined pursuant to
this section may within ten (10) days
after issuance of the order file an
appeal with the

Commis- 3

sion, as appropriate. The appeal shall =
be in writing and state concisely, with &
supporting argument, why the appel- £
lant believes the order was erroneous, =
either as a matter of fact or law. The
Commission
shall consider each appeal
on the merits, including appeals in
cases in which the suspension period
has already run. If necessary for a full
and fair consideration of the facts, the
t Commission
_ may conduct further evi-
dentiary hearings, or may refer the
matter to another presiding officer for
development of a record. In the latter
event, unless the
Commission, provides

.specific directions to the presiding of-

ficer, that officer shall determine the
procedure to be followed and who 8.
shall present evidence, subject to ap- &
plicable provisions of law. Such hear- =
ing shall commence 2s soon &s possi- &
ble. In the case of an attorney, if no ~
appeal is taken of a suspension, or, if ¥
the suspension is upheld at the conclu-
sion of the appeal, the presiding offi-

the : Commis-

clude coples of the order of suspen-
sion, and, if an appeal was taken,
briefs of the parties, and the decision
of the Commission.
(4) A suspension exceeding 1 day
shall not be effective for 72 hours

issued. Wm:mt.h.is1:1measuspemierl*s
individual may request a stay of the
sanction from the appropriata review-
ing tribunal pending appeal. No re-

the information specified in § 2.788(b)
(1). (2). and (3) of this part. TheQ
* Commission ~
. shall rule on the stay re-
quest within 10 days after the {lling of *
the motion. The
Commission shall consider the factors
specified in §2.788(e) (1) and (2) of
this part is determining whether to
grant or deny a stay application.

April 30, 1992

$ ted to intervene, with particular
from the date the suspension order is i ence to the factors in paragraph(d){1)of]

K of the special prehearing

r—ﬁ 2.714 Intervention.

(aX1) Any person whose interest
may be affected by a proceeding and
who desires to participate as a party
shall file a written petition for leave to
intervene. In a proceeding noticed pur-
suant to § 2.105, any person whose in-
terest may be affected may also re-
quest a hearing. The petition and/or
request shall be filed not later than
the time specified iIn the notice of
hearing, or as provided by the Com-
mission, the presiding officer or the
atomic safety and licensing board des-
ignated to rule on the petition and/or
reguest, or as provided in § 2.102(dX3).
Nontimely filings will not be enter-
tained absent a determination by the
Commission, the presiding officer or
the atomic safety and licensing board
designated to rule on the petition and/
or reguest, that the petition and/or re-
quest should be granted based upon a
balancing of the following factors in
addition to those set out in paragraph
{d)(3) of this section:

(1) Good cause, if any, for failure to
file on time.

(il) The availability of other means
whereby the petitioner's interest will
be protected.

tioner’s participation may reasonably
be expected to assist in developing a
sound record.

(iv) The extent to which the peti-
tioner’'s interest will be represented by
existing parties.

(v) The extent to which the petition-
er's participation will broaden the

|_issues or delay the proceeding.

(2) The petition shall set forth with
particularity the interest of the peti-
tioner in the proceeding, how that in-
terest may be affected by the resuits

3oftheproceed1ng. including the rea-

sons why petitioner should be permit-
refer-

this section, and the specific aspect or
aspects of the subject matter of the
proceeding as to which petitioner
wishes to intervene.

(3) Any person who has filed a peti-
tion for leave to intervene or who has
been admitted as a party pursuant to
this section may amend his petition
for leave to intervene. A petition may
be amended without prior approval of
the presiding officer at any time up to
fifteen (15) days prior to the holding
conference
pursuant to § 2.751a, or where no spe-
clal prehearing conference is held, fif-
teen (13) days prior to the holding of
the first prehearing conference, After
this time a petition may be amended
only with approval of the presiding of-
ficer, based on a balancing of the fzc-
tors specified in paragraph (aXl) of
this section. Such an amended petition
for leave to intervene must satisfy the
requirements of this paragraph (a) of

L_tm:sect!mpextalningtospeclﬂdty.
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" (b)(1) Not later than fifteen (15) days

prior to the holding of the special
prehearing conference pursuant to

§ 2.751a, or if no special prehearing
conference is held, fifteen (15) days prior
to the holding of the first prehearing
conference, the petitioner shall file a
supplement to his or her petition to
intervene that must include a list of the
contentions which petitioner seeks to
have litigated in the hearing. A
petitioner who fails to file a supplement
that satisfies the requirements of
paragraph (b){2) of this section with
respect to at least one contention will
not be permitted to participate as a
party. Additional time for filing the
supplement may be granted based upon
a balancing of the factors in paragraph
(a)(1) of this section.

{2) Each contention must consist of a
specific statement of the issue ¢™ *+»w or
fact to be raised or controverte:. .
addition, the petitioner shall pro-.ze the
following information with respect to
each contention:

{i) A brief explanation of the bases of
the contention.

(ii}) A concise statement of the alleged

3 facts or expert opinion which support
(iil) The extent to which the pett- 3 the contention and on which the

£
3

petitioner intends to rely in proving the
contention at the hearing, together with
references to those specific sources and
documents of which the petitioner is
aware and on which the petitioner
intends to rely to establish those facts or
expert opinion.

(iii) Sufficient information (which may
include information pursuant to
paragraphs (b)(2)(i) and (i) of this

{ section) to show that a genuine dispute

exists with the applicant on a material
issue of law or fac.. This showing must
include references to the specific
portions of the application {including the
applicant’s environmental report and
safety report) that the petitioner
disputes and the supporting reasons for
each dispute, or, if the petitioner
believes that the application fails to
contain information on a relevant matter
as required by law, the identification of
each failure and the supporting reasons
for the petitioner’s belief. On issues
arising under the National
Environmental Policy Act, the petitioner
shall file contentions based on the
applicant’s environmental report. The
petitioner can amend those contentions
or file new contentions if there are data
or conclusions in the NRC draft or final
environmental impact statement,
environmental assessment, or any
supplements relating thereto, that differ
significantly from the data or
conclusions in the applicant's document.
(c) Any party to a proceeding may file
an answer to a petition for leave to
intervene or a supplement thereto within
ten (10) days after service of the petition
or supplement, with particular attention .

3
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to the factors set forth in paragraph
(d)(1) of this section. The staff may file
such an answer within fifteen (15) days
after service of the petition or i
supplement.

(d) The Commission, the presiding
officer, or the Atomic Safety and
Licensing Board designated to rule on
petitions to intervene and/or requests
for hearing shall permit intervention, in
any hearing on an application for 2
license to receive and possess high-level
radioactive waste at a geologic
repository operations area, by the State
in which such area is located and by
any affected Indian Tribe as defined in
part €0 of this chapter. In all other
circumstances, such ruling body or
cofficer shall, in ruling on--

(1) A petition for leave to intervene or
& request for a hearing, consider the
following factors, among other things:

(i) The nature of the petitioner's right
under the Act to be made a party to the

proceeding.

{ii) The nature and extent of the
petitioner’s property, financial, or other
interest in the proceeding.

(iif) The possible effect of any order
that may be entered in the proceeding
on the petitioner's interest.

(2) The admissibility of a contention.
refuse to admit & contention if:

{i) The contention and supporting
material fail to satisfy the requirements
of paragraph (b)(2) of this section: or

(ii) The contention. if proven, would
be of no consequence in the proceeding
because it would not entitle petitioner to
relief.

{e) If the Commission or the presiding
officer determines that any of the
admitted contentions constitute pure
issues of law, those contentions must be
decided on the basis of briefs or oral
argument according to a schedule
determined by the Commission or

_presiding officer.

(D) An order permitting intervention
and/or directing s hearing may be
conditioned on such terms as the Com-
mission, presiding officer or the desig-
nated satomic safety and lcensing
board mey direct in the interests of:
(1) Restricting irrelevant, duplicative,
or repetitive evidence and argument,
(2) having common interests repre-
sented by & spokesman, and (3) retain-
fng suthority to determine priorities
and control the compass of the hear-

(é)lnmyeaselnvh!ch.d&ercon-
sideration of the factors set forth in
paragraph(dX1)of this

Commission or the presiding officer

{inds that the petitioner’s interest is
limited to one or more of the issues in.
volved in the proceeding, any order al-
lowing intervention shall imit his par-
ticipation sccordingly.

subject to any limitations

{i) Unless otherwise expressly pro-

I vided in the order allowing interven-
g tion, the granting of & petition for
2 leave to intervene does not e or
R enlarge the issies specified in the
£ notice of hearing.
S () The provisions of this section do

not epply to license applications

docketed under subpart ] of this part.

§2.714a Petitions.for review of certain
ruiings on petitions for lsave to Intervene
anusor requests for hearing.

{a) Notwithstanding the provisions of
§ 2.730(f), an order of the presiding
officer or the atomic safety and licensing
board designated 1o rule on petitions for
leave to intervene and/or requests for
8 hearing may be appealed, in accordance
§ with the provisions of this section. to the

Commission within ten (10} days after

& service of the order. The appeal shall be
8 asserted by the filing of a notice of
appeal and accompanying supporting
brief. Any other party may file & brief in
support of or in opposition to the sppeal
within ten (10) days after service of the
appeal. No other appeals from rulings on
petitions and/or requests for hearing
shall be allowed.

=~ (b) An order wholly denying & petl-
tion for leave to intervene and/or re-
quest for & hearing is appealable by
the petitioner on the question wheth-
er the petition and/or hearing request
ghould have been granted in whole or
in part. .
(c) An order granting a petition for
e to Intervene and/or request for a
hesaring is appealable by & party other
than the petitioner on the question
whether the petition and/or the re-

37 FR 28710
g

| wholly denfed.
[€2.715 Participation by & person mot &
party.

() A person who §s not a party may,
« In the discretion of the presiding offi-
2 cer, be permitted to make a limited ap-
S pearance by making oral or written
e statement of his position on the issues
Lat any session of the hearing or any
< converence within such

tion bears more than one signa-
ture, the Commission will give the

8 FR 10151

(¢) The presiding officer will afford

pursuant to paragraph (f) of this sec- | Fepresentatives of an interested State,
tion.

county, municipality, and/er agencies
thereof, & reasonsble opportunity to

223

quest for & hearing should have been =
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participate and to introduce evidence,
fnterrogate witnesses, and advise the
Commission without requiring the rep-
resentative to take a position with re-
gpect to the issue. Such participants
o IoRY also file proposed findings and ex-
¢ ceptions pursuant to §§ 2.7564 and 2.762
® and petitions for review by the Com-
« mission pursuant to § 2.786. The pre-
t giding officer may require such repre-
C sentative to indicate with reasonable
specificity, in sdvance of the hearing,
the subject msatters on which he de-

_:ires to participate.

B (d) If & matter is taken up
by the Commission pursuant to
§ 2.786 or sus sponte, & person who is
not a party may, in the discretion of
the Commission,
respectively, be permitted to file &
brief “amicus curise”, A person who is
gnotapa.rtyanddesirestomeabﬂef
& must submit & motion for leave to do
& so which identifies the interest of the
£ person and states the reasons why &
8 brief is desirable. Except as otherwise

provided by the Commission
such brief must be filed
within the time allowed to the party
whose position the brief will support.
A motion of & person who is not &
party to participate in oral argument

before or the Com-
mission will be granted at the discre-
tion of the Com-
Jmission.

T §2715a Consolidation of parties in con.
struction permit or operating license
P i
On motion or on its or his own initi-
ative, the Commission or the presiding
officer may order any parties in a pro-
ceeding for the fssuance of & construc- -
tion permit or &n operating license for
& production oo utiltzation facility who
have substantially the same interest
that may e affected by the proceed-
ing and who raise substantially the
same questions, to consoclidate their
presentation of evidence, cross-exami-
nation, briefs, proposed findings of
fact, and conclusions of law and argu-
ment, However, it may not order any
consolidation that would prejudice the
rights of any party. A consolidation
under this section may be for all pur-
poses of the proceeding, all of the
issues of the proceeding, or with re-
os;;ecttoany‘oneormore issues there-

~
L]
-
n
-4
™
~
"

£2716 Consolidation of proceedings.

On motion and for good cause shown
or on its own initiative, the Commis-

~ or more proceedings, or may hold joint
¢ hearings with interested States and/or
L other federal agencies on matters of
concurrent jurisdiction, if it is found
that such action will be conducive to
the proper dispatch of its business and
to the ends of justice and will be con-
ducted in sccordance with the other
provisions of this subpart.

April 30, 1992
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2717 Commencement and termination
of jurisdiction of presiding officer.
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(i) Certify questions to the Commis-
sion for its determination, either in his

(a) Unless otherwise ordered by the": discretion or on direction of the Com-
Commissign, the jurisdiction of t,hea: mission.

e presiding officer designated to conducta

2 a hearing over the proceeding, includ-

S ing motions and procedural matters.L

Z commences when the proceeding com-
= mences. I no presiding officer has
T been designated, the Chief Adminis-

(G) Reopen a proceeding for the
recepuon of further evidence at any time
prior to initial decision.

r {k) Appoint special assistants from the
Atomic Safety and Licensing Board

trative Law Judge has such W"'“ Panel pursuant to § 2722

tion or, if he is unavailable, anoth
administrative law judge has such ju-
risdiction.

0‘

71

5 commence when a notice of hearing or
% a notice of proposed action pursuant
L to §2.109 is issued
2.

7

When a notice of
hearing provides that the presiding of-
ficer is to be an administrative law
judge, the Chief Administrative Law
Judge will designate by order the ad- ,

ministrative law judge whoistopre-°
side. The presiding officer’s jnrisdic-°

™~

 for final decision, or when the Com-
mission renders a final decision, or
when the presiding officer shall have
withdrawn himself from the case upon
considering himself disqualified,
whichever is earliest.

9,
R

ttonw!threspecttoaucenseewhois
a party to a pending proceeding. Any
order rejated to the subject matter of
the pending proceeding may be modi-
fled by the presiding officer as appro-
glréate for the purpose of the proceed-

28 FR 1018

7§ 2.718  Power of presiding officer.

A presiding officer has the duty to
conduct 2 fair and impartial hearing ac-
cording to law, to take appropriate ac-
tion to avoid delay, and to maintzin
order. He has all powers necessary to
those ends, including the powers to:

(a) Administer oaths and affirma-
tions.

: (b) Issue subpoenas authon:ed by
aw,

{¢) Rule on offers of preof, and
receive evidence.

(d) Order depositions 10 be taken.

(¢) Regulate the course of the hear-
ing and the conduct of the participants.

(f) Dispose of procedural requests or
similar matters.

(8) Examine witnesses.

(h) Hold conferences before or dur-
ing the hearing for settiement,
simplification of the issues, or any other

proper purpose.

27 FR 377
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A proceeding is deemed to *

=~ (b) The Director of Nuclear Reactor B

{1) Issue initial decisions; and

{m) Take any other action consistent
% with the Act, this chapter, and sections
551-553 of title S of the United States
Code. )
§2719 [Removed]} $3FR 10360

§ 2,720 Subdbpoenas.

(3a) On application by any party, the
designated presiding officer or, if he is
not available, the Chairman of the
Atomic Safety and Licensing Board

issue subpoenas requiring the attendance
i and testimony of witnesses or the pro-
duction of evidence. The officer to
whom application is made may require a
showing of general relevance of the
testimony or evidence sought, and may
withhold the subpoena if such a showing
is nut made, but he shall not attempt to
|__determine the admissibility of evidence.

name of the Commission, the name and
office of the issuing officer and the title
of the hearing, and will command the
person to whom it is directed to attend
and give testimony or proauce specifico
documents or other things at a -desig-
nated time and place. The subpoena will
also advise of the quashing procedure
provided in paragraph (f) of this section.

() Unless the service of a subpoena
is acxnowledged on its face by the wit.
ness or is served by an officer or
employee of the Commission, it shall be
served by a person who is not a party to
~ the hearing and is not less than cighteen
" (18) years of age. Service of a subpoena
w Z shall be made by delivery of a copy of
& the subpoena to the person named in it
and tendering him the fees for one day's
attendance and the mileage allowed by
law. When the subpoena is issued on
behalf of the Commission, fees and
mileage need not be tendered. and the
subpoena may be served by registered
mail.

(d) Witnesses summoned by sub-
poena shall be paid, by the party at
whose instance they appear, the fees and
mileage paid to witnesses in the district
courts of the United States.

shatl make proof of service by filing the
subpoena and affidavit or acknowledge-
ment of service with the officer before

224

Panel. the Chief Administrative Law
Judget or other designated officer will 3

(b) Every subpoena will bear the

(¢) The person serving the subpoena &

2.720in)

whom the witness is required to testify or
produce evidence or with the Secretary.
Failure to make proof of service shall
not affect the validity of the service.

(H On motion made promptly. and in
any event at or before the time specified
in the subpoena for compliance by the
person to whom the subpoena is
directed, and on notice 1o the party at
& whose instance the subpoena was issued
2 the presiding officer or, if he is unavaila
& pie, the Commission may (1) quash or
§ modify the subpoena if it is unreasonable
or requires evidence not relevant to any
matter in issue, or (2) condition denial of
the motion on just and reasonable terms.

(g) On application and for good
cause shown, the Commission will seek
judicial enforcement of a sudbpoeha
issued to a party and which has not been

quashed.

(h)(1} The provisions of paragraphs
(a) through (8) of this section are not ap-
2 plicable to the attendance and testimony
Z ofthe Commissioners or NRC personnel,
v Or to the production of records or docu-
‘{_ments in the custody thereof.

(2Xi) In & procecaing in which the
NRC is a party, the NRC staff will make

o available one or more witnesses desig-
& nated by the Executive Director for
= Operations for oral examination at the
u hearing or on deposition regarding any
matter, not privileged, which is relevant

T to the issues in the proceeding. The at-
tendance and testimony of the Commis-

Fl
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be designated from the Atomic Safety
and Licensing Board Panel established
| _by the Commission.

Fot the Atcmic Bafety and
Board Panel may designate an alternate

sioners ana namcd NRC personnel at a
hearing or on deposition may not be re-
quired by the presiding officer, by sub-
pocna or otherwise: Provided, That the
presiding officer may, upon 2 showing of
exceptional circumstances, such as s case
in which a particular named NRC
employee has direct personal knowledge
of a material fact not known to the wit-
nesses made available by the Executive
Director for Operations require the at.
tendance and testimony of named NRC
personnel.

(ii) In addition, a party may file with
the presiding officer written interrogato- »
ries 1o be answered by NRC personnel &
with knowledge of the facts designated ©
by the Executive Director for Opera- &
tions. Upon a finding by the presiding ©
officer that answers to the interrogato-
ries are necessary to & proper decision in
the proceeding and that answers to the
interrogatories are not reasonably ob-
tainable from any other source, the
presiding officer may require that the
staff answer the interrogatories.

(iii) No deposition of a particular
named NRC employee or answer to in-
terrogatories by NRC personnel pur-
suant 1o paragraphs (b) (2) (i) and (i) of
this section shall be required defore the
matiers in controversy in the proceeding
have been identified by order of the
Commission or the presiding officer,
pursuant to § 2.75)a, or after the begin-
ning of the prehearing conference held
pursuant to § 2.752 except upon leave of
the presiding officer for good cause §
|_shown.

l— (iv) The provisions of § 2.740(c) and & any powers which could be exercised by

(¢) shall apply 10 interrogatories served § a3 presiding officer or by the Chief Ad-
& pursuant to this subparagraph. ministrative Law Judge® may be exer-
£ (3) Records or documents in the | cised with respect to such a procesding
£ custody of the Commissioners and NRC | by the chairman of the board having
r~ personnel arc available for inspection | jurisdiction over it.

and copying or photographing pursuant |y, wcmoers ot an utomic satety @ ot

te §§ 2.744 and 2'79.0 . licensing board constitute a guorcr:, it
[§ 2721 Atomic safety and Licensing |onc of thosc members is the member
boards. qualified in the conduct of administra-
tive proceedings.

for an atomic safety and Beensing board

established pursuant to paragraph (a) of
this section. If & member of & board be-

comes unavallable, ‘the Commission or

-
<

as member of the board. In the event

40 FR 297

the

Atomic Safety and Licensing

Panel may appoint a member of the
Atomic Safety and Licensing Board Panel
who is qualified ix the conduct of ad-
ministrative proceedings or & member
having technicsl or other qualifications,
&8s eppropriate, as a member of the
atomic safety and licensing board by
notitying the appointst who will, as of
the date of such notification, serve as 8
_memberoﬂheboud. :

[~ () An stomic safety and licensing
board shall have the duties and may ex-
ercise the powers of 2 presiding officer as
granted by § 2.718 and otherwise in this
part. At any time when such a2 board is in
existence but is not actually ie session,

(a) The Commission or the Chair-
man of the Atomic Safety and Licensing
Board Panel may from time to time
establish one or more atomic safety and
licensing boards, each comprised of

L three members, onc of whom will be

~ qualified in the conduct of administra-

& tive proceedings and two of whom shall

£ have such technica! or other qualifica-

£ tionsasthe Commission or the Chairman
of the Atomic Safety and Licensing :
Board Panel deems appropriate to the rf,m‘{.ﬁ_ Special assistants to the msiding
issues to be decided. to preside in such & ) .
proceedings for granting, suspending & (a) hgn&fm;:ix: _mﬁ;ftﬁhe Panel '
revoking, or amending licenses o1 o mmaz.m P P e nt :;”X’Y- 8
authorizations as the Commission may & o2 :;d l? eggspin.gl I e I'°mi°
designate, and to pertorm such other 8d< ¥ gabtiched by the Commission,
judicatory functions as the Commission l personnel to assist the presiding officer
deems appropriate. The members of an * n, taking evidence and preparing a
atomic safely an- licensing board shall  guitable record for review. Such

2-25
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appointment may occur at any
eppropriate time during the proceeding
butshall, at the time of the appointment,
be subject to the notice and
disqualification provisions a3 described
in § 2.704. Such special assistants may
function as:

(1) Technical interrogators in their
individua! fields of expertise. Such
interrogators sball be reguired to study
the written testimony and sit with the
presiding officer to béar the precentation
and cross-examination by the parties of
ell witnesses on the issues of the
interrogators’ expertise, t2king & leading
rolein ing such witnesses to
ensure that the record is as complete as
P

{2) Upon consent of all the parties,
Special Masters to hear evidentiary
presentations by the partics on specific
technical matters, and, upon completion
of the presentation of evidence, to
prepare a report that would become part
of the record. Special Masters may rule
on evidentiary issues brought before
;'b;m. i: acco!;df::oe wx;%: 82743 andbe

57. Appea m such rulings ma
taken 1o the presiding officer in Y
accordance with procedures which shall
be established in the presiding officer's
order appointing the Special Master.
Special Masters® reports are adviscry
only; the presiding officer shall retain
fins] authority with respect to the fssues
beard by the Special Master; or

(3) Alternate Atomic Safety end
Licensing Board members to sit with the
presiding officer. to participate in the
evidentiary sessions on the issue for
which the alternate members were
designated by examining witnesses, and
to advise the presiding officer of their
conclusions through an en-the-record
report. This report is advisory only; the
presiding officer shall retain final
authority on the issue for which the
alternate member was designated.

« (4) Discovery Master to rule on the
matters specified in § 2.2018(a)(2) of this
part.

T

;

difficul
3 orma

{b} The presiding officer may, as &
matter of discretion, informally seek the
assistance of Members of the Atomic
Safety and Licensing Board Panel to
brief the presiding officer on the general
technical background of subjects
involving complex issues which the
presiding officer might otherwise bave
in quickly grasping. Such
briefings shall take place prior
fo the hearing on the subject involved
and shall supplement the reading and
study undertaken by the presiding
officer. They are not subject to the
procedures described in § 2704,
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MorIONS

$2.730 Motions.

(a) Presentation and disposition. A}
motions shall be addressed to the

2 the presiding officer. All written mo-
T tions shall be filed with the Secretary,
and served on all parties to the pro-
_ceeding,

(b) Form and content Unless made
orally on the record during a hearing,
or the presiding officer directs other-
wise, a motion shall be in writing, shall
state with particularity the grounds
and the relief sought, and shail be ac-
companied by any affidavits or other
evidence relied on, and, as appropriate,
| a proposed form of order.

™ (c) Answers to motions. Within ten
(10) days after service of a written
' motion, or such other period as the
- Secretary or the Assistant Secretary
or presiding officer may prescribe, a
party may file an answer in support of
in opposition to the motfon, accom-
anied by affidavits or other evidence.
wever, the staff may file such an
er within fifteen (15) days after

service of a written motion. The
l-movlnz party shall have no right to

wg s

-
o
~
L]
-
-4
'S
]
-

/

except.aspermmedhythepre-
siding officer or the Secretary or the

(d) Oral arguments’ bdriefs. No oral
argument will be heard on a motion
unless the presiding officer or the
Commission directs otherwise. A writ-
ten brief may be filed with a motion or
% an answer to a motion, stating the ar-
guments and authorities relied on.

r

z
>

F

r .(¢) The Board may dispose of written
~ motions either by written order or by

° ruling orally during the course of a

z prehearing conference or hearing. The
% Board should ensure that parties not

< present for the oral ruling are notified

Lpromptly of the order.

() Interlocutory appeals to the Com-
mission. No interlocutory appeal may
be taken to the Commission from a
ruling of the presiding officer. When

= in the judgment of the presiding offi-
cer prompt decision is necessary to
prevent detriment to the public inter-
est or unusual delay or expense, the
presiding officer may refer ths ruling
promptly to the Commission, and
notify the parties either by announce-
ment on the record or by written
notice if the hearing is not in session.

27 FR 3

o sion. Unless otherwise ordered, nej-
= ther the filing of a motion nor the cer-
“ sitiﬁmti;ggf a question to the Commis-

on the proceeding or
~ extend the t.!me for the performance
Lof any act.
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(h) Where the motion in question is a

motion to compel discovery under
§ 2720(h)(2) or § 2.740(f), parties may file
answers to the motion pursuant to
paragraph (c) of this section. The
presiding officer in his or her discretion,
may order that the answer be given
orally during a telephone conference or

other prehearing conference, rather than
in writing. If responses are given over
the telephone the presiding officer shall
issue a written order on the motion
which summarizes the views presented
by the parties. This does not preclude
the prestding officer from issuing a psior
oral ruling on the matter which is
effective at the time of such ruling,
provided that the terms of the ruling are

incorporated in the subsequent written
_order.

FRSI!TS

A&
1]

P
$2.731 Order of procedure,

The presiding officer or the Commis-
sion will designate the order of proce-
dure at a hearing. The proponent of

« an order will o ) and
rdinarily open

§ 2.732 Burden of prool.

27 Pﬂ 37‘

Unless otherwise urdered by the
presiding officer. the applicant or the
prupuncnt of an urder has the burden of

_prunt.
s 2.733 Examination by cxperts.

A party may request the presiding
officer to permit a qualificd individua,
whu has scientific or technical training
or experience o participate «n behalf of
that party in the examination and
crossexamination of cxpert witnesses.
The presiding officer may permit such
individual to participate an hehalf of the
party in the examination and cruss-ex
amination of expert witnesses. where it
5 would serve the purpase of furthering
i the conduct of the proceeding. upun
& finding (a) that the individual is
~ quahﬁed by scientific or technical train-
™ ing or experience 1o contribute to the
development of an adequate decisional
record in the prucecding by the conduct
of such examination ur cruss-
examination. (b) that the individual has
read any writien testimony on which he
intends to examsne ur cross-examine and
any documents to be used or referred to
in the course of the examination or
cruss-examination. and (c) that the in-
dividual has prepared himself to conduct
a meaningful and expeditious examina-
tion or cross-examination. Examination
ar cross-examination conducted pur-
suant to this section shall be limited 1o
arcas within the expertise of the in-
dividual conducting the examinatiun or
cross-examination. The party on behalt
of wham such examinanon or cross.

2-26

e TU\Q)

.

eaamination is conducted and his at-
vorney shall be responsible for the con-
duct of examination or cruss-

|_examination by such individuals.

[~§2.738 Motions to Reopen.

(a) A motion to reopen a closed record
to consider additional evidence will not
be granted unless the following criteria
are satisfied:

(1) The motion must be timely, except
that an excephonaﬂy grave issue may
be considered in the discretion of the
presiding officer even if untimely
presented.

{2) The motion must address a
significant safety or environmental
issue,

(3) The motion must demonstrate that
a materially different result would be or
would have been likely had the newly
proffered evidence been considered
| initially.

(b} The motion must bs a anied

by one or more affidavits which set forth
the factual and/or technical bases for
the movant's claim that the criteria of |
paragraph (a) of this section have been
satisfied. Affidavits must be given by
competent individuals with knowledge
of the facts alleged, or by experts in the
disciplines appropriate to the issues
raised. Evidence contained in afidavits
must meet the admissibility standards
set forth in § 2.743(c). Each of the
criteria must be separately addressed,
with a specific explanation of why it has
been met. Where multiple allegations
are involved, the movant must identify
withparticularityeach issue it seeks to
litigate and specify the factual and/or

technical bases which it believes

support the claim that this issus meets
the criteria in . aragraph (a) of this
| section.
= (c) A motion predicated in whole orin
part on the allegations of a confidential
informant must identify to the presiding
officer the source of the allegations and
must request the issuance of an
appropriate protective order.

(d) A motion to recpen which relates
s to a contention not previously in
controversy among the parties must also
satisfy the requirements for nontimely
|_contentions in § 2.714(a)(1)(i~v}).

" DEPOSITIONS AND WRITTEN INTERROGA-
ToRIES; DISCOVERY; ApMISSION; Evi.
DENCE

§2740 General provisions governing dis.
corery.

(a) Discovery methods. Partles may

obtain discovery by one or more of the

51 FR 19535

!

51 FR 2352

1 FR 19535

ties (3 2.740!:); production of docr
ments or things or permission to ent

upon land or other property, for In-
spection and other purposes (§ 2.741);

S8

s

x

L

® torlu (3 2.740a); written interrogato-
and reqguests for admission (§ 2.742).



PART 2 « RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS . -

54 FR 33168

2.740(b)

(1) Jn general. Parties may obtain
discovery regarding any matter, not"
privileged, which is relevant to the
subject matter involved in the
proceeding, whether it ~elates to the
claim or defense of eny other party.
including the existence, description.
nature, custody. condition, and location
of any books. documents, or other
tangible things and the identity and
location of persons having knowledge of
any discoverable matter. Where any
book. document or other tangible thing
sought is reasonably available from
another source, such as from the
Commission's Public Document Room or
local Public Document Room, &
sufficient response to an interrogatory
involving such materials would be the
location, the title and 2 page reference
to the relevant book, document or
unﬁible thing. In & proceeding on an
application for a construction permit or
an cperating license for & production or
utilization facility, discovery shall begin
only after the prehearing conference =
provided for in § 2.751a and ghall relate

“only to those matters in controversy

which have been identified by the
Commission or the presiding officer in
the prehearing order entered at the
conclusion of that prehearing
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conference. In such a proceeding, no

l discovery shall be had after the

3 beginning of the prehearing conference

@ held pursuant to § 2.752 except upon

2 leave of the presiding officer upon good

@ cause shown. 1t is not ground for

3 objection that the information sought
will be inadmissible at the hearing if the

information sought appears reasonably

calculated to lead to the discovery of

admissible evidence.

(2) Trial preparation materials. A par-
ty may obtain discovery of documents
and tangible things otherwise discovera-
bie under subparagraph (1) of this
paragraph and prepared in anticipation
of or for the hearing by or for another
party’s representative (including his at-
torney. consultant, surety. indemnitor,
| insurer. or agent) only upon a showing
that the party seeking discovery has sub-
stantial need of the materials in the pre-
paration of his case and that he is unable
> without undue hardship to obtain the
substantial equivalent of the materials by
other means. In ordering discovery of
such materials when the required show-
ing has been made. the presiding officer
shall protect against disclosure of the
mental impressions, conclusions, opin-
ions, or legal theories of an attorney or
other representative of a party concern-
=ing the proceeding.

(3) While interrogatories may seek
to elicit factual information reasonably .
related to a party’s position in the
proceeding, including data used,
assumptions made. and analyses
performed by the party, such
§ interrogatories may not be addressed to,
z or ba construed to require: (A} Reasons
for not using alternative data,
3 assumptions, and analyses where the

alternative data, assumptions, and
" analyses were not relied on in

developing the party's position: or (B)
Performance of additional research or
analytical work beyond that which is
needed to support the party’s position
on any particular matter.

™ (¢) Praective order. Upon motion by
a party or the person from whom discov-
ery is sought, and for good cause shown,
the presiding officer may make any order
which justice requires to protect a party
or person from annoyance, embarrass-
ment, oppression. or undue burden or
expense, including one or more of the

2

7 FR 1512

k)

had: (2) that the discovery may be had
only un specified terms and conditions,
including a designation of the time or
place; (3) that the discovery may be had
only by a method of discovery other than
that selecied by the party seeking discov-
ery: (4) that certain matters not be in-
quired into, or that the scope of discov-
ery be limited to certain matters; (S) that

April 30, 1992

following: (1) That the discovery not be =

discovery be conduéfed with nd vne pre-
sent except persons designated by the
presiding officer; (6) that, subject to the
provisions of §§ 2.744 and 2.790.2 trade
secret or otirer confidential research,
development, or commercial informa-
tion not be disclosed or be disclosed
only in 2 designated way; (7) that studies
and evaluations not be prepared. If the
motion for a protective order is denied
in whole or in part, the presiding officer
may. on such terms and conditions as are
just, order that any party or person pro-
vide or permit discovery.

(d) Sequence and timing of discovery.
Unless the presiding officer upon mo-
tion. for the convenience of parties and
witnesses and in the interests of justice.
orders otherwise, methods of discovery
may be used in any sequence and the fact
that a party is conducting discovery.
whether by deposition or otherwise, shall
not operate to delay any other party’s
discovery.

(e) Supplemeniation of responses. A
party who has responded to a request for

follows:

(1) A party is under a duty seasona-
bly to supplement his response with
respect 10 any question directly ad-
dressed to (i) the identity and location of
persons having knowledge of discovera-
ble matters. and (ii) the identity of each
person expected to be called as an expert
witness at the hearing. the subject matter
on which he is expected to testify. and
the substance of his testimony. -

(2) A party is under a duty seasona-
bly to amend a prior response if he ob-
tains information upon the basis of which
(i) he knows that the response was incor-
rect when made, or (ii) he knows that the
response though correct when made is no
longer true and the circumstances are
such that a failure to amend the response
is in substance a knowing concecalment.

(3) A duty 10 supplement responscs
may be imposed by order of the presid-
|_ing officer or agreement of the parties.

37 FR 15127

(N Motion 1o compel discovery. (1) i L

a deponent or party upon whom a re-
quest for production of documents orf
answers 1o interrogatories is served fails
. to respond or objects to the request. of

2 any part thereof, or fails to permit in-

)

move the presiding offices, within ten (10)
days aftey the date of the sesponse or

after failure of a party to respond to the
request for an order compelling a
response or inspection in accordance
with the request. The motion shall set
forth the nature of the guestions or the

3

<

2-28

discovery with a response that was com-r
plete when made is under no duty to sup-3
plement his response to include informa-g

tion thereafter acquired, except asy
[ 3

request, the response or objection of the
party upon whom the request was served,
and arguments in support of the motion.
For purposes of this paragraph, an

Eevasive or incomplete answer or
R response shall be treated as 2 failure to

-

¢ answer or respond. Failure to answer or
% respond shall not be excused on the
@ground that the discovery sought is ob-
jectivnadble unless the person or party
failing 10 answer or respond has applied
for a protective order pursuant 1o

paragraph {c) of this section.
hae

sy . .

(2} iIn ruling on a motion made pur-
suant to this section, the presiding officer
may make such a protective order as he
is authurized to make on a motion made
pursuint to paragraph (c) of this section.

(3) This section does not preclude an
independent request for issuance-of a
subpaoena directed to 2 person not a par-
ty for pruduction of documents and
things. This section dues not apply to re-
quests for the testimony or interrogato-
ricsofthercgulatorystaﬁ'pumantto§
2.720 (h) (2) or production of NRC
documents pursuant to § 2743 or §
2.790. except for paragraphs () and (e)
of this section.

§ 27402 Depositions upon oral ex-
amination and upon written inter-
rogatories.

(a) Any party desiring to take the
testimony of any party or other person by
depusition on oral examination or writ-
ten interrogatories shall. without leave
of the Commission or the presiding
officer, give reasonable notice in writing
10 every other party. to the person (o be
examined and to the presiding officer of
the praposed time and place of 1aking
the depusition; the name and address of
each person to be examined. if known, or
if. the name is not known, 3 general
description sufficient to identify him or
the class or group to which he belongs:
the matters upon which each person will
be examined and the name or descriptive
title and address of the officer before
whom the deposition is to be taken.

(b) [Deleted 37 FR 15122.]

™ (¢) Within the United States, 2
deposition may be taken before any
officer authorized to administer oaths by
the laws of the United States or of the

£s spection as requested, the deposing Party = oace where the examination is held.
= or the party submitting the request may :
& tion may be 1aken before a sccretary of

& an embassy or legation. a consul general,

Outside of the United States. 2 deposi-

vice consul or consular agemt of the
United States, or a person authorized to
administer oaths designated by the Com-
mission.
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37 FR 15127

27FR 3N

43 FR 17798

[~ (e) When the testimony is fully

e
p—

oral examination.
i

(d) The deponent shall be sworn or
shall affirm before any questions are put
to him. Examination and cross-cxamina-
tion shall psoceed as at a hearing. Each
question propousded shall be recorded
and the answer taken down in the words
of the witness. Objections on questions of
evidence shall be noted in short form
without the arguments. The officer shall
not decide on the competency,
materiality, or relevance of evidence but
shall record the evidence subject 1o ob-
jection. Objections on questions of evi-
dence not made before the officer shall
not be deemed waived unless the ground
of the objection is one which might have
been obviated or removed if presented at
that time.

transcribed, the deposition shatl be sub-
mitted to the deponent for examination
and signature unless he is ill or cannot be
found or refuses to sign. The officer shall
certify the deposition or, if the deposi-
tion is not signed by the deponent, shall
certify the reasons for the failure to sign,
and shall promptly forward the deposi-
tion by registcred mail to the Commis-
sion.

P

() Where the deposition is to bei
taken on written interrogatorics, the par- £
ty taking the deposition shall serve al
copy of the interrogatories, showing cach s
interrogatory scparately and con-
secutively numbered. on every other
party with a notice stating the name and
address of the person who is to answer
them, and the name, description, title,
and address of the officer before whom
they are to be taken. Within ten(10)
days afier service, any other party may
serve cross-interrogatories. The inter-
rogatorics. cross-interrogatories, and
answers shall-be recorded and signed,
and the deposition certified, returned,
and filed as in the case of a deposition on

| tions by the attorney making them. The

[~ (g) A deposition will not become a

WTTTE TR T
TR
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(j) The provisions of paragraphs (8}
through (i) of this section are mot ap-
plicable to NRC personnel. Testimony of
NRC personnel by oral examination and
written interrogatorics addressed to
NRC personnel are subject to the provi-
sions of § 2.720(h).

§ 2.740b [nterrogatories to parties.

_{3) Any party’ may serve upon any
other party (other than the staff)s written
interrogatories to be answered in writing
by the party served, or if the party served
is a public or private corporation or a
partnership or association, by any officer
or agent. who shall furnish such informa-
tion as is available to the party. A copy
of the interrogatorics, answers, and all
related pleadings shall be filed with the
Secretary of the Commission and shall
be served on the presiding officer and

upon all parties to the proceeding.

(b) Each interrogatory shall be .l
answered scparately and fully in writing £
under oath or affirmation, unless it isob- ~
jected to, in which event the reasoas for i
objection shall be stated in lieu of an &
answer. The answers shall be signed by
the person making them, and the objec-

party upon whom the interrogatories
were served shall serve a copy of the
answers and objections upon all parties
to the proceeding within 14 days after
service of the interrogatories, or within
such shorter or longer period as the
presiding officer may allow. Answers
may be used in the same manner &s
depositions (see § 2.740a(g)).

§ 2.741 Production of documents and
things and entry upon land for in-
spection and other purposes.

{2) Request for discover'y. Any party
may scrve on any other party a request
to: :

(1) Produce and permit the party
making the request, or a person acting on

2.742(b)

2.740.

(b) Service. The request may be
served on any party without leave of the
Commission or the presiding officer. Ex-
cept as otherwise provided in § 2.740,
the request may be served after the pro-
cecding is set for hearing.

(c) Contents. The request shall set
forth the items to be inspecied either by
individual item or by category. and
describe each item and category with
reasonable particularity. The request
shall specify a reasonable time, place,
and manner of making the inspection
and performing the related acts.

(d) Respanse. The party upon whom
the request is served shall serve on the
party submitting the request a written
response within thirty (30)days after the
service of the request. The response shall
state, with respect to each item or
category, that inspection and related ac-
tivities will be permitted as requested.
unless the request is objected to, in which
case the reasons for objection shall be
stated. If objection is made to part of an
item or category, the part shall be
specified.

(e} NRC records and documents. The
provisions of paragraphs (2) through (d)
of this section do not apply to the pro-
duction for inspection and copying or
photographing of NRC records or docu-
ments. Production of such records or
documents is subject to the provisions of
§5 2.744 and 2.790.

§ 2.742 Admissions.

() Apart from any admissions made
during or asa result of a prehearing con-
ference. at any time after his answer has
been filed, s party may file & written re-
quest for the admission of the genuine-
ness and authenticity of any relevant
document described in or attached to the
request. or for the admission of the truth
of any specified relevant matier of fact.
A copy of the document shall be
delivered with the request unless & copy

27 FR 377,

8

part of the record in the heariang unless
received in evidence. If only part of a
deposition is offered in evidence by a
party, any other party may introduce any
other parts. A party shall not be deemed
to make a person his own witness for any
purpase by taking his deposition.

(h) A deponent whose deposition is
taken and the officer taking a deposition
shall be entitled to the same fees as are
paid for like services in the district
courts of the United States, to be paid by
the party at whose instance the deposi-
tion is taken.

(i) The witness may be accompanied,
represented, and advised by legal
counsel.

his behalf, to inspect and copy any desig-
pated documents, or to inspect and copy,
test, or sample any tangible things which
are within the scope of § 2.740 and which
are in the possession, custody, or control
of the party upon whom the request is
served; or

(2) Permit entry upon designated
fand or other property in the possession
or control of the party upon whom the
request is served for the purpose of in-
spection and mecasuring, surveying
photographing. testing, or sampling the
property or any designated object or
operation thereon, within the scope of §

—————
miemep atnes addroascd o the staft an sub.
oxt o 3 2T2RBY D) G

229

has already been furnished.

™ (b) Each requested admission shall
be deemed made unless, within & time
designated by the presiding officer or the
Commission, and not less than ten (10)
days afier service of the request or such
further time as may be allowed on mo-

27 FR 377

tion, the party to whom the request is
directed serves on the requesting party
cither (1) & sworn statement denying
specificatly the relevant matters of which
an admission is requested or setting forth
in detail the reasons why he can neither
truthfully admit nor deny them, or (2)
written objections on the ground that
some or all of the matters involved arc
priviléged or irrelevant or that the re-
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quest
is otherwise improper in whole or in
part. Answers on matters to which
such objections are made may be de-

deter- .
L‘igiﬁ. ‘i?‘é‘u?z&?%?iﬁ‘éé‘éﬁ'n made & of a license ar to proceedings for -

| nd

g der of the request shall be answered
w within the time designated.

S (¢) Admissions obtained pursuant to
Y the procedure in this section may be
used in evidence to the same extent
and subject to the same objections as
other admissions.

[~ §2.733 Evidence.

(a) General. Every party to a. .
proceeding shall have the right to
present such oral or documentary
evidence and rebuttal evidence and to
conduct, in accordance with an
approved cross-examination plan that
contains ths information specified in
paragraph (b)(2) of this section if so
directed by the presiding officer, such
cross-examination as may be required
for full and true disclosure of tha facts.

(b)(1) Testimony and cross-
examination. The parties shall submit.
direct testimony of witnesses in written
form, unless otherwise ordered by the
presiding officer on the basis of
cbjections presented. In any proceeding
in which advance written testimony is to

-be used, 2ach party shall serve copies of
its proposed written testimony on each
* other party at least fifteen (15) days in
3 advance of the session of the hearing at
+ which its testimony is to be presented.
The presiding officer may permit the
£ introduction of written testimony not so
3 served, either with the consent of all
parties present or after they have had 2
reasonable opportunity 10 examine it.
Written testimony must be incorporated
into the transcript of the record as if
read or. in the discretion of the presiding
officer, may be offered and admitted in
evidence as an exhibit.

{2) The presiding officer may require a-
party seeking an opportunity to cross-
examine to request permission to do so
in accordance with a schedule
established by the presiding officer. A
request to conduct cross-examination
shall be accompanied by 2 cross- .
examination plan that contains th
following information: '

{i) A brief description of the issue ot
issues on which cross-examination will
be conducted:

(ii) The objective to be achieved by
cross-examination; and

that may logically lead to achieving the
objective of the cross-examination.
The cross-examination plan may be
submitted only to the presiding officer
and must be kept by the presiding
officer in confidence until issvance of
the initial decision on the issue being
litigated. The presiding officer shall then
provide sach cross-examination plan to
the Commission's Secratary for
inclusion in the official record of the
proceeding.

April 30, 1992

2

PART 2 » RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - - -

i

section do not apply to proceedings
2 under subpart B of this part for 2 advise the

= to only a part of a request, the remain- f.imposition of a civil penalty.
=~ (¢) Aamissibility. Only relevant, ma.

7 FR 37

. the substance of the proffered evi-

~ (1) Exhibits, A written exhibit will not

(iii) The proposed line of questions =3

’7-——‘ r——" FR 9352

& official publication or by a copy attest-
% ed by the officer having legal custody
o of the record and accompanied by a

E

37 FR 6127

» with copies or the presiding officer

S directs otherwise. The presiding officer
< may permit a party to replace witha

£ true copy an original document admitted
g in evidence. Exhibits in the proceeding

| _$ 21013 of this part.
[ (g) Proceedings involving applica-

-

——

3

aragraphs (b){1) and (2) of this subparagraph shail be spetilied . the
(3) Paragraphs (b)1) @ l record with sufficient par-icuaiars i
pacties o©f *he matters
3 i i = which have been noticsd 30 hranght 3
modification, suspension, or revocation g the attention of the marties Setore
= final decision and each pariv adversely
affected by the decisicn 3hall Se givea
Lopport'.mity to controver: the fzat.
terial, and reliable evidence which is
not unduly repetitious will be admit- ]
ted. Immaterial or irrelevant parts of hole or in part on officiu ... 2
an admissible document will be segre- § fact which the partiss iz .t
gated and excluded'so far as is practi- & prior opportunity .2 sooor
cable. . " party may controveri the fan
(d) Objections. An objection to evi- & an appeal from an initial d: :
dence shall briefly state the grounds « petition for reconsideraticn ! & final
of objectlon. The transcript shall in- 'Ldecision clearly and concisciy seiiing

r (2) If a decision is siaged <o cuel
w

clude the objection, the grounds, and | forth the information reiied upon (T
the ruling. Exception to an adverse | show the contrary.

ruling is preserved without notation
on the record.

(&) Offer of proaf. An offer of proof
made in connection with an objection
to a ruling of the presiding officer ex-
cluding or rejecting proffered oral tes-
timony shall consist of a statement of

-§ 2744 Production of NRU recosds aod
documents.

(a) A request for the prouuciicn of
an NRC record or documsnt 5o, avali
able pursuant to § 2.72% av . -
an initial licensing proveed:
served on the Execiit..» T :
Operations, without leave & toe
mission or the presidiny <:f
request shall set forrin (b
documents requested. €t
vidual item or by calegir.. =..
describe each item or ~dimg .y A
reasonable particuiart:  wr. o
state why that record = <
relevant to the procecding.

(b) If the Executive Sizasiyr Ju Op-
erations objects to proinciay & o
guested record or dowrumier' wi: ihe
ground that (1) it is not rejevari or e
it is exempted from disuicsure unaer
§ 2,790 and the qisclosury i> ndi netes-
sary to a proper cecisi: il iii€ pro
ceeding or the document os ths infor-
mation therein Is reascnaniy -ctain-
» able from another source. 2 shall so
advise the requ¢ “ing par:y

(¢) If the Executive Nirsctor for Op-
erations objects Lo producing 2 record
or document, the reque+sting onarty
may apply to the presiding nificer, in
writing, to compel produciion 9f thet
record or document. The app:ication
shall set forth the reievancy of the
record or documernt to the asues in
the proceeding. The apgplicativn shall
be processed as a motior. in escordance
with §2.730 (a) tncougl. -4:. The
record or document coveres hy the ap-
plication shall be preduced for the ~in
camera” inspection of the presiding of-
ficer, exclusively, if requestea by the
presiding officer and oniy 0 the
extent necessary to determine:

(1) The relevansy of that rscord or
document:

(2) Whether the docurasnt is exempt
from disclosure under j 2.780,;

(3) Whether the disclosure v neces-
sary to a proper decision i the pro-
certificate of his custody. ceedin

{4

(4) Whether the documeny o the in-
(1) Offictal notice. (1) The Commis- | ¢ormapion therein is reasuraci. ob-
sion or the presiding officer may take tainable from another sourre
official notice of any fact of which a o
court of the United States may take
judicial notice or of any technical or
scientific fact within the knowledge of
the Commission as an expert body.
Each fact officially noticed under this
2-30

dence, If the excluded evidence is writ-
ten, a copy shall be marked for identi-
fication. Rejected exhibits, adequately
marked for identification, shall be re-
tained in the record. :

be received in evidence unless the
original and two copies are offered and
a copy {s furnished to each party, or the
parties have been previously furnished

on an application for a license to receive
and possess high-level radioactive
waste at a geolegic repository
operations area are governed by

7FR15127

tions. In any proceeding involving an
application, there shall be offered in
evidence by the staff any report sub-
mitted by the ACRS in the proceeding
in compliance with section 132b. of the
Act, any safety evaluation prepared by
the staff and any environmental
impact statement prepared by the Di-
rector of Nuclear Reactor Regulation
or Director of Nuclear Materia] Safety
and Safeguards, &s appropriate, or his
designee in the proceeding pursuant to
Subpart A of Part 51 of this chapter.

(h) Official record. An official record
of a government agency or entry in an
official record may be evidenced by an

/
..
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2.750(a)

(d) Upon a determination by the pre- r‘ (g) No request pursuant to this sec- 3 g¢ provided in this section, & party oppos-

siding officer that the requesting
party has demonstrated the relevancy
of the record or document and that its &
production is not exempt from disclo-&
sure under § 2.780 or that, if exempt, &
its disclosure is necessary to & proper'é
decision in the proceeding, and the ¥
document or the information therein

tion shall be made or entertained before | ing the motion may not rest upon the
the matters in controversy have been | mere allegations or denials of his answer;
identified by the Commission or the | pis answer by affidavits or as otherwise
presiding officer, or after the beginning of | provided in this section must set forth
the prehearing conference held pursuant | specific facts showing that there is 2
to § 2.752 except upon leave of the | genuine issue of fact. If no such answer is
presiding officer for good cause shown. filed, the decision sought, if appropriate,

is not reasonably obtainable from an. LY shall be rendered

other source, he shall order the Execu-

tive Director for Operations, to r (h) The provisions of § 2.740(c) and (c) Should it appear from the affida-

§ 2.790, but whose disclosure is found by
the presiding otﬁcetx; to be nem&ry toa
proper decision in the procee
order to the Executive Director fm'uly
Operations to produce the document or
records {or any other order issued
cordering production of the document or
records) may contain such protective
terms and conditions (including
affidavits of non-disclosure) ag may be
gf:elssa:y and appropri:g: to limit the
isclosure to parties in the proceeding.
to interested States and other
governmental entilies participating
pursuant to § 2.715{(c). and to their
qualified witnesses and counsel. When
Safeguards Information protected from
disclosure under section 147 of the d
Atomic Energy Act, as amended. bs ©
seceived and possessed by a party other
than the Commission stafl. it shallalsa &
be protected according to the -
requirements of § 73.21 of this chapter.  f
The presiding officer may elso prescribe
such additional procedures &s will
effectively safeguard and prevent
disclosure of Safeguards Information %o
unauthorized persons with minimum
fmpairment cf the procedural rights
which would be available if Safeguards
Informatica were not involved. In
addition to aay other sanction that may
be imposed by the presiding officer for
violation of an order fssued pursuant to
this paragraph, violation of an order
pertaining to the disclosure of
Safeguards Information protected from
disclosure under section 147 of the
Atomic Energy Act, as amended, may be
subject to & civil penalty imposed
pursuant to § 2.205. For the purpose of
imposing the criminal penalties
contained in sectfon 223 of the Atomic
Energy Act, as amended, any order

|_produce the document. & (e) shall apply to production of NRC | vits of a party opposing the motion that
— 2 recoras and decuments pursuant to this | he cannot, for reasons stated, present by
m‘j’,,”ﬁ;,?ﬁ;ﬁm‘gﬁm d % E section. : ‘ affidavit facts essential to justify his
Information referred to in sections 167  © SUMMARY DISPOSITION ON opposition, the presiding officer may
end 181 of the Atomic Energy Act, &s L PLEADINGS refuse the application for summary deci-
amended) exempt from disclosure under = sion or may order g continuance to

§2743 Authority of presiding efficerto & permit affidavits to be obtained or make
dispose of certain issues on the pleadings. 2 o, other order as is appropriate and a

(a) Any party to & proceeding may £ determination to that effect shall be
move, with or without supporting & made 2 matter of record.

affidavits, for a decision by the 2
presiding officer in that party's favor as (@ Th' presiding ,°fﬁ°°r s!ull render
to all or any part of the matters involved | the decision sought if the filings in the

in the proceeding. The moving party proceeding, depositions, answers to inter-
shall annex to the motion a separate. rogatories, and admissions on file, toget-
short, and concise statement of the her with the statements of the parties and
material facts as to which the moving the affidavits, if any, show that there is
party contends that there is no genuine no genuine issue as to any material fact

:ﬁsﬁ;%:;?mbﬁzgzﬁﬁagzzﬁg and that the movine party is entitled to s

an answer supporting or opposing the decision as a matter of law. However,in
motion, with or without effidavits, any proceeding involving a construction
within twenty (20} days after service of permit for a production or utilization
the motion. The party shall annex to any facility, the procedure described in this
:hn:x'::gl:::gieﬂ;::‘m:& : ;:fa"a‘e- section may be used only for the determi-
material facts a5 to whei:lh it is e nation of specific subordinate issues and
contended there exists a genuine issue may not be used to determine th.e ulti-
to be heard. All material facts set forth mate issue as to whether the permit shall
in the statement required to be served |_be issued.

by the moving party will be deemed to '

be edmitted unless controverted by the

statement required to be served by the

opposing party. The opposing party may.

within ten (10) days sfter service,

respond in writing to new facts and

arguments presented in any statement

filed in support of the motion. No further

supporting statements or responses

thereto may be entertained. The

presiding officer may dismiss summarily

or hold in abeyance motions filed

shortly before the hearing commences or

during the hearing if the other parties or

the presiding officer would be required

1o divert substantial resources from the .

hearing in order to respond adeguately HEARINGS .

to the motion and thereby extend the § 2.750 Official reporter; transcript.
proceeding. (2) A hearing will be reported under

fssued pursuantto this paragraph with =\ ¢y, o cham et forth such facts | the Supervision of the presiding officer,

respect to Safeguards Information shall
be deemed an cxder issued under
section 161b of the Atomic Energy Act.

(f1 A ruling by the presiding officer,

7 FR 1512

J

or the Commission for the produc- §
tion of a rscord or document will specify
the time, place. and manner of produc-

L tion.

as would be admissible in evidence and . Stenographically or by other means, by an

shall show affirmatively that the affiant is © °ff‘°“1, ep orte.r who may be da_ug-natcd
competent to testify to the matters stated & {Tom time to time by the Commission or
therein, The presiding officer may permit & ™2 be 2 regular employee of the Com-
affidavits to be supplemented or opposed mission. The transcript prepa.recl. by the
by depositions, answers to interrogatories | TPOrter shall be the sole official tran-

or further affidavits. When a motion for | S¥iPt of the proceeding. Except as lim-
summary decision is made and supported ited pursuant to Section 181 of the Act

23! April 30, 1992
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2.750(a)

or order of the Commission, the trans-
cript will be open for inspection at the
Public Dpcument Room. Copies of tran-
scripts are available to parties and to the
public from tke official reporter on pay-
ment of the charges fixed therefor.

(b) Transcript cormections. Correc-
tions of the official transcript may be
made only in the manner provided by this
paragraph. Corrections ordered or ap-

proved by the presiding officer shall be ~

included in the record as an appendix,
and when so incorporated the Secretary
shall make the necessary physical correc-

w tions in the official transcript so that it

will incorporate the changes ordered. In

making corrections there shall be no
substitution of pages but, to the extent

practicable, corrections shall be made by
running a line through the matter to be
changed without obliteration and writing
the matter as changed immediately above.
Where the correction consists of an inser-
tion, it shall be added by rider or interlin-
cation as near as possible to the text
which is intended to-precede and follow
it

' {c) Free transcript. Except in an

antitrust proceeding. in any adjudicatory
proceeding on an application fora
license or an amendment thereto, the
presiding officer may arrange for
provision of one free transcriptio a
party. other than the applicant. upon
request by that party. The transcript will
be made available (o a party at the same
time and location as it is made available
to the NRC staff. If a transcript is mailed
to the staff. it will also be mailed to the
requesting party. A presiding officer has
the discretion to control the distribution
of transcripts to parties. !*

r §-2.751 Hearings to be public.
L)
(]

Except as may be requested pursuant
to Section 181 of the Act, all hearings

& will be public unless otherwise ordered by
L_the Commission.

R ————
* VThis paragraph is suspended until further
action of the Commission. 46 FR13681

April 30, 1992

37 FR 16127

56 Fl

[
g§ 2.7512 Special prehearing conference

z in construction permit and operating
: license proceedings.

>3 . .

S—

(a) In any proceeding involving an
application for a construction permit or
an operating license for a production or

L utilization facility, the Commission or the
2 presiding officer will direct the parties
-~ and any petitioners for intervention, or
& their counsel, to appear at a specified
@ time and place, within ninety (90) days
after the notice of hearing is published, or
such other time as the Commission or the
presiding officer may deem appropriate,
|_for a conference? to:

[ (1) Permit identification of the key
issues in the proceeding;

(2) Take any steps necessary for fur-
ther identification of the issues;

(3) Consider all intervention petitions
to allow the presiding officer to make
such preliminary or final determination as
to the parties to the proceeding, as may
be appropriate; and

(4) Establish a schedule for further
actions in the proceeding.

(b) The presiding officer may order
any further informal conferences among
the parties, including telephone confer-
ences, to the extent that he considers that
such a conference would expedite the
proceeding.

(c) A prehearing conference held pur-
suant to this section may be stenograph-
_écally reported.

{d) The presiding officer shall enter an
order which recites the action taken at
the conference. the schedule for further
actions in the proceeding. any
agreements by the parties, and which
identifies the key issues in the
proceeding. makes a preliminary or final
determination as to the parties in the
proceeding, and provides for the
submission of status reports on
discovery. The order shall be served
upon all parties to the proceeding.
Objections to the order may be filed by
a party within five (5) days after service
of the order. except that the staff may
file objections to such order within ten
(10) days after service. Parties may not
file replies to the objections unless the
Board so directs. The filing of objections
shall not stay the decision unless the
presiding officer so orders. The board
may revise the order in consideration of
the objections presented and. as
permitted by § 2.718(i). may certify for
determination to the Commission *

3
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such malters

=]
& raised in the objeclions as it dezms
& appropriate. The order shali control the

subsequent course of the proceeding

l_unless modified for good cause.

40 FR 8774

§ 2.752 Prehearing conference.

(2) The Commission or the presiding
officer may, and in the case of a proceed-
ing on an application for a constructio..
permit or an operating license for a
facility of "2 type described in
8§ 50.21(b) or 50.22 of this chapter or a
testing facility, shall direct the parties or
their counsel to appear at a specified time
and place for a conference to consider:

(1) Simplification, clarification, and
specification of the issues;

(2) The necessity or desirability of
amending the pleadings;

(3) The obtaining of stipulations and
admissions of fact ard of the contents
and authenticity of documents to avoid
unnecessary proof;

(4) Identification oi witnesses and the
limitation of the number of expert wit-
nesses, and other steps 10 expedite the
presentation of evidence;

(5) The setting of a hearing schedule;
and

(6) Such other matters as may aid in
the orderly disposition of the proczeding.

A prehearing confersnce held under this
section in a proceeding involving a con-
struction permit or operating license shall
be held within sixty (60) days after
discovery has been completed,® or such
other time as the Commussion or the
»residing officer may specify.

"This conference may be omitted in pro-
ceedings other than contested proceedings.

¥Discovery, as used in this section, does not
include the production of the ACRS report, the
safety evaluation prepared by the regulatory
staff, or any detailed statement on environ-
mental considerations prepared by the Director
of Regulation or his designee in the proceeding
pursuant to Appendix D of Part $0 of this
chapter.
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fy stenographically reported.
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(b) Prehearing conferences may be

r (c) The presiding officer shall enter an
order which recites the action taken at
the conference. the amendments
allowed to the pleadings and
agreements by the parties. and which
limits the issues or defines the matters
in controversy to be determined in the
proceeding. Objections to the order may
be filed by a party within five (5) days
after service of the order. except that the
S regulatory staff may file objections to
such order within ten {10) days after
¢ service. Parties may not file replies to
 the objections unless the board so
® directs. The filing of objections shall not
stay the decision unless the presiding
officer so orders. The board may revise
the order in the light of the objections
presented and. as permilted by § 2.718(i)
may certify for determination 1o the
Commission

such matters raised in the objections as
it deems appropriate. The order shall
control the subsequent course of the
proceeding unless modified for good

| _cause.

§ 2.753 Stipulations.

Apart from any stipulations made dur-
ing or as a result of a prehearing confer-
ence, the parties may stipulate in writing
at any stage of the proceeding or orally
during the hearing, any relevant fact or

& the contents or authenticity of any docu-

© ment. Such 2 stipulation may be received

« in evidence. The parties may also stipu-

¥ late as to the procedure to be followed in

© the proceeding. Such stipulations may, on
motion of all parties, be recognized by
the presiding officer to govern the con-
duct of the proceeding.

r} 2.754 Proposed findings and
conclusions.

{a) Any party to & proceeding may. or *
if directed by the presiding officzr shall.
file proposed findings of fact and
conclusions of law. briefs and a
proposed form or order of decision
within the time provided by the
following subparagraphs. except as
otherwise ordered by the presiding
officer:

{1} The party who has the burden of
« proof shall. within thirty {30) days after
e the record is closed. file proposed
« findings of fact and conclusions of law
* end briefs, and a proposed form of order
« or decision.

(2) Other parties may file proposed
findings. conclusions of law and briefs
within forty (40) days after the record is
closed. However. the staff may file such
proposed findings. conclusions of law
and briefs within fifty (50) days after the
record is closed.

{3} A party who has the burden of
proof may reply within five {5} days
after filing of proposed findings and
conclusions of law and briefs by other
__parties.

ﬁ_ (b) Failure to file proposed findings
& of fact, conclusions of law or briefs when
;directed to do so may be deemed a
& default, and an order or initial decision

:r;_may be entered accordingly.

(c) Proposed findings of fact must be
clearly and concisely set forth in
numbered paragraphs and must be
confined to the material issues of fact
presented on the record, with exact
citations to the transcript of record and
@ exhibits in support of each proposed
@ finding. Proposed cenclusions of law
g must be set forth in numbered
< Pparagraphs as to ell material issues of
© law or discretion presented on the
record. An intervenor’s proposed
findings of fact and conclusions of law
must be confined to issues which that

party placed in controversy or sought to
place in controversy in the proceeding.

s

§ 2.755 Oral argument before presiding
officer.
When, in the opinion of the presiding

~
~

shall be a part of the record.
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;’ officer, time permits and the nature of
: the proceeding and the public interest
o warrant, he may allow and fix a time for
the presentation of oral argument. He will
impose appropriate limits of time on the
argument. The transcript of the argument

2.758a)
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§ 2.756 Informal procedures.

The Commission encoarages the use of
%’informal procedures consistent with the
&‘-Act, sections 551-558 of title S of the
w United States Code, and the regulations
8in this chapter, and with the srderiy

conduct of the proceeding and the neces-
sity for preserving a suitable record for
review,

—§ 2.757 Authority of presiding ofticer to
regulate procedure in a hearing.

To prevent unnecessary deiays or an:
unnecessarily large record, the presiding
officer may:

(2) Limit the number of witnesscs
whose testimony may be cumulative;

{b) Strike argumentative, repetitious.
cumulative, or irrelevant evidence:

(c) Take necessary and proper meas-
ures to prevent argumentative, repeti-
tious, or cumulative cross-examination;
and

(d) Impose such time limitatioas on
arguments as he determines appropriate.
hhaving regard for the volume of the
©evidence and the importance and com-
£ plexity of the issues involved.
3§ 2.788 Consideration of Commissica
rules and regulstions in adjudicstory
proceedings.

{a) Except as provided in paragraphs
(b}. (). and (d) of this section. any rule
or regulation of the Commission. or eny
provision thereof, issued in its program
for the licensing of production and
utilization facilities, source meteriai.
special nuclear material. or byproduct
material is not subject to attack by way
of discovery, proof, argument. or other
means in any adjudicatory proceeding
involving initial or renewal licensing
subject to this subpart.

April 30, 1992
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{b)(1) A party to an adjudicatory
proceeding involving initial licensing
subject to this subpart may petition that
the application of a specified
Commission rule or regulation or any
provision thereof, of the type described
in paragraph (a) of this section, be
waived or an exception made for the
particular proceeding. The sole ground
for petition for waiver or exception is
that special circumstances with respect
to the subject matter of the particular
proceeding are such that the application
of the rule or regulation (or provision
thereof) would not serve the purposes
for which the rule or regulation was
adopted. The petition must be
accompanied by an affidavit that
identifies the specific subject matter of
the proceeding as to which the
application of the rule or regulation {or
provision thereof) would not serve the
purposes for which the rule or regulation
was adopted, and must set forth with
particularity the special circumstances
alleged to justify the waiver or
exception requested. Any other party
may file a responsae thereto, by
counteraffidavit or otherwise.

(2) A party to an adjudicatory
proceeding involving issuance of a
renewed license under 10 CFR part 54
may petition that the requirements ‘
applicable to renewed licenses under
this title should be waived or an
exception made for the particular
proceeding. The sole grounds for the
petition must be one or both of the
followi
(i) Wix respect to the subject matter
of the particular proceeding, special
circumstances pertaining to age-related
degradation unique to license ren
(as defined in 10 CFR part 54) or
environmental protection are such that
the application of specific requirements
of 10 CFR part 54 or 10 CFR part 51 in
question would not serve the purposes
for which the rule or regulation was
adopted. The petition must be
accompanied by an affidavit that
identifies the specific section (or portion
thereof) of either 10 CFR part 54
addressing age-related degradation or 10
CFR part 51 for which a waiver or
exception is sought, the subject matter
of thes proceeding as to which the .
application of tha identified requirement
would not serve the purposes for which
the rule or regulation was adopted, and
must set forth with particularity the
spectal circumstances alleged to justify
the waiver or exception requested.

(ii) Because of circumstances unique
to the requested term that result in:

(A) Operation that is inimical to the
public health and safety or common
defenss and security or

April 30, 1992

{B) Noncompliance with the current
licensing basis during the period of
extended operation, requirements in
addition to those in the plant's current
licensing basis or otherwise needed for
compliance with 10 CFR 54.29 must be
imposed to provide compliance with the
current licensing basis or to ensure that
operation is not inimical to the public
health and safety or common defense
and security during the period of
extended operation.

The petition must be accompanied by
an »ffidavit that identifies the
cir. -:instances, explains how they will
re+ : either in operation that is inimical
to public health and safety or common
defense and security or noncompliance
with the current licensing basis,
describes what additional requirements
must be imposed, and explains why the
requirements are necessary for
compliance with the current licensing
basis or to ensure that operation will not
be intmical to the public health and
safety or common defense and security
during the period of extended operation.

(3) Any other party may file a
response o & petition submitted
pursuant to paragraphs (b} (1) or (2) of
this section by counteraffidavit or

otherwise.

g
3
&
g

(¢) 1f, on the basis of the petition, af-
fidavit and any response thereto pro-
vided for in paragraph (b) of this sec-
tion, the presiding officer determines
z that the petitioning party has not
< made a prima facie showing that the
= application of the specific Commission
rule or regulation or provision thereof
to a particular aspect or aspects of the
subject matter of the proceeding
would not serve the purposes for
which the rule or regulation was
adopted and that application of the
rule or regulation should be waived or
an exception granted, no evidence may
be received on that matter and no dis-
covery, cross-examination or argument
directed to the matter will be permit-
ted, and the presiding officer may not
further consider the matter.

(d) 11, on the basis of the petition,
affidavit and any response provided
for in paragraph (b) of this section,
the presiding officer determines that
such a prima facie showing has been
made, the presiding officer shall,
before ruling thereon, certify directly
to the Commission? for determination
the matter of whether the application
of the Commission rule or regulation
or provision thereof to a particular
aspect or aspects of the subject matter
of the proceeding, in the context of
this section, should be wajved or an
exception made. The Commission
may, among other things, on the basis

<
2
z

*The matter will be certified to the Com-
?3&.‘ notwithstanding the provisions of
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of the petition, affidavits, and any re-
sponse, determine whether the appli-
cation of the specified rule or regula-
tion (or provision thereof) should be
wajved or an exception be made, or
the Commission may direct such fur-
ther proceedings as it deems appropri-
ate to aid its determination.

(e) Whether or not the procedure in
paragraph (b) of this section is availa-
ble, a2 party to an inijtial licensing pro-
ceeding may file a petition for rule
making pursuant to § 2.802.

§2.759 Settlement in initial licensing pro-
ceedings,

The Commission recognizes that the
public interest may be served through
settlement of particular issues in a
proceeding or the entire proceeding.
Therefore, to the extent that it is not
inconsistent with hearing require-
ments in section 189 of the Act (42
0V.8.C. 2239), the fair and reasonable
settiement of contested initial licens.
ing proceedings is encouraged. It is ex.
pected that the presiding officer and
2ll of the parties to those proceedings
will take appropriate steps to carry
|_out this purpose.

FR 15127

1]

[ INITIAL DECISION AND COMMISSION
2 Revigw

|Jl FA4

$2.760 initisl decision and its sffect
{a) After hearing. the presiding officer
will render an initial decision which will
constitute the final action of the
Commission forty (40) days after its date
 unless any party pet...ons for
§ Commission review in accordance with
$ 2.788 or the Commission takes review
sua sponte or the decision is subject to
the provisions of § 2.764.

E

" "I FR ~322lzl

(1) Prepars its own decision which
will become final unless the
i Commission grants a petition for
R reconsideration pursuant to § 2771: or
[

R 26403
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[ (2) Omit &n initial decision on a find-
~ing that due and timely execution of
= its fuhctions imperatively and unavoi-
£ dably so requires.

~ (c) An initizl decision will be in writ-

record and supported by reliable, pro-
bative, and substantial evidence. The
initial decision will include:

(1) Findings, conclusjons and rulings,
with the reasons or basis for them, on
all material issues of fact, law, or dis-
cretion presented on the record,

(2) All facts officially noticed znd
Lrelied on in making the decision;

3

e (3) The appropriate ruling, order or
< denial of relief with the effective date;
[

a

{4) The time within which a petition
for review of the decision may be filed.
the time within which answers in :
support of or in opposition to a petition
for review filed by snother party may be

£ filed and. in the case of an initial

& decision which may become final in
accordance with paragraph (a) of this
section. the date when it may become

r-!z.‘lﬂ)a Initial decision in contested pro-
ceedings on applications for facility op-
erating licenses.

In any initial decision in a contested
proceeding on an application for zn
operating license for 2 production or
utilization facility, the presiding offi-
cer shall make findings of fact and
conclusions of law on the matters put
into controversy by the parties to the
proceeding and on matters which have
been determined to be the issues in
the proceeding by the Commission or
the presiding officer. Matters not put
into controversy by the parties will be
examined and decided by the presiding
officer only where he or she deter-
mines that & serious safety, environ-
mental, or common defense and sccu-
rity matter exists. Depending on the
resolution of those matters, the Direc-
tor of Nuclear Reactor Regulation or
Director of Nuclear Material Safety
and Safeguards, ss appropriate, after
making the requisite findings, will
fssue, deny, or appropriately condition
hethe license.

[(52761 Expedited decisiona procedure.

(2) The presiding officer may deter-
mine s proceeding by an order &fter
the conclusion of & hearing without is-
suing an initisl decision, when:

44 FREIOND
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{3) All parties stipulate that the initial
decision may be cmitted and waive their
rights to file a petition for review, to
request oral argument, gad to seek
judiciel review:

56 FR 29403

Ying and will be based on the whole

‘—I’l’l

g
x immediately and waive their rights to
L file a petition for review. to request oral

Ise

27 FR 377
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f '(2) No unresolved substantial issue
5 of fact, lJaw, or discretion remains, and
« the record clearly warrants granting
u the relief requested; and
N (3) The presiding officer finds that
dispensing with the issuance of the
initial decision is in the public interest.
th) An order entered pumsuant o
paragraph (2) of this section shall be
subject 1o review by the Commission
on its uwwn motion within thirty (30)
¢z s afier its date.

{¢) Aninitial decision may be made
effective immediawely.subject to review
by the Commission on its own motion
within thiny (30) days afier its date,
except as otherwise provided in this
chapter when:

(1} All parties stipulate that the initial
decision may be made effective

argument. and to seek judicial review:

() No unresobhed subsuntial ssue
of fazt. law. er discretion remains and
the record clearly wammants granting
the relief requested: and

(M The presiding officer finds that
ft is in the pubdlic interest 10 make the
initia} decision effective immediately.

) "n\e provisions of this section

= do not apply to an initial decision
& dirceting the issusace or amendment

£

ngn operating licease or provisional

of & construction permit or construc-
tion suthorization, or the asuance of

opcrating authorization.

[§2.7812  Separate hearings and decisions.
Ir: & proceeding on an application for
& construction permit for s utilization
facility which is subject to § 51.20{b) of
this chapter, and is of the type specified
in §§ 51.21(b) (2) o (3) or 50.22 of this
chapter or is & testing facility, the
_presiding officer shall unless the parties
agree otherwise or the rights of any

party would be prejudiced thereby.

§ commence a heering on issues covered

& by § 50.10{e){2)(ii) and Subpart A of Part
[T

2 after isauance of the staff of its final

81 of this chapter as soon as practicable

environmental impact statement. but no
luter than thirty (30) days after issuance
of such statement. and complete such &
hearing and issue an initial decision on
such matters. Pehearing procedures
regarding issues covered by Subpart A
of Part 81 and & 51.10{e){2)(ii} of this
chapter. including any discovery and

special prebearing conferences end
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2.764(b)

prehearing conferences as provided in
§§ 2.740. 2.740a, 2.740b. 2.741. 2.742,
2.751a, and 2.752, shall be scheduled -
accordingly. The provisions of §§ 2.754.
2.755, 2.760, 2.762. 2.763. and 2.764(s)
shall epply to eny proceeding conducted
and any initial decision rendered in ~
accordance with this section. Paragraph
2.764{b) shail not apply to eny partial
initial decision rendores ‘n accerdance
with this section. This section shall not
preclude separate hearings and
decisions on other particular issues.

§2782 [Removed] 56FR29403

FQ 2.263 Oralargument.

In its discretion the Commission may
allow oral argumen: upon the request of
a party made in a petition for review or
brief on review, or upon its own
initiative.

§2.764 Immediate effectiveness of initia!
decision directing issuance or amendment
of construction permit or cperating lcense.
(a) Except as provided in paragraphs
{c) through {f] of this section.oras
otherwise ordered by the Commission in
special circumstances, an initial
decision directing the issuance or
amendment of 8 constructior: permit. a
construction suthorization, cr an
operating license shall be effective
immediately upon issuance unless the
presiding officer finds that good cause

> has been shown by a party why the

initia] decision should not become
immediately effective. subject to review
thereof and further decision by the
Commission upon petition for review
filed by any party pursuant to § 2.786 or
upon its own motion.

* (b) Except as provided in paragraphs
(c) through (f) of this section. or as
otherwise ordered by the Commission in
special circumstances, the Director of
Nuclear Reactor Regulation or Director
of Nuclear Material Safety and

Safeguards, as appropriate,
notwithstanding the filing or granting of
& petition for review, issve s

construction permit. & construction
authorization, or an operating license. or
amendments thereto, authorized by an
initial decision, within ten (10} days
from the date of issuance of the
decision.

April 80, 1992
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- “fc) An mitial deisiarz directing:the
isamanca of an initjel licsnse for tho-
constraction and cperation of ane
independent spent fael storage-
instaltation (ESFST} or monitored -
retrievable storage installation (MRS}
under 10 CFR Part 72 shall become

§ effective only upon ordes of the

5 Commission. The Director of Nucleas

o« Material Safety and Safeguards shall

Y not issue an initial license for tha

@ construction acd opesation of an.
independent spent fuel storaga
instafation (ISFSI) ar a monitored
retrievable storaga installatien {MRS)
under 10 CFR Part 72 until expressly
3uthorized ta do so by the Commission.

(d) removed [54 FR 14925)

(e) Nuclear power reactor
construction permits

r-‘. FR 4115‘—.

(1) Atomic Safety and Licensing
Boards. Atamic Safety and Licensing
Boards shall hear and decide all issues
that come before them, indicating in
their decisions the type of licensing
action, if any, which their decision

3 would authorize. The Boards’ decisions
3 concerning construction permits shall
not become effective until the
Commission actions outlined
in paragraph (e)(2) of this
section have taken place.

l_ {ii) In reaching their decisions the
Boards should interpret existing
regulations and regulatory policies with
due consideration to the implications for
those regulations and policies of the
Three Mile Island accident. As provided
in paragraph {e)(3) of this section, in

47 FR2286

April 30, 1992

addition to taking generic ralemaking
actions, the Cmgminsion Jm be.
providing case-by-cases guidancs on
ondueting e reviews n adpudicat
con ts ews in B catory
proceedings. The Boards shall, in turn,
apply these revised regulations and
policies in cases then pending before
them to the extent that they ars
applicable. The Commission cts the
Licensing Boards to pay p
attention in their decizions to analyzing
the evidence on those safety and
environmental issues arising under
applicable Commisst reiulaﬁom and
policies which the Bo elieve
present serfous, close Guestions and
which the Boards believe may be crucial
to whether a license should becoma
effective before full appellate reviewis.
completed. Furthermore, the Boards
should identify any apects of the case
wmclh;d g their iudg:ent. present issues
on which prom mmission policy
guidance is called for. The Boards may
request the assistance of the parties in
identifying such policy issues bat,
absent specific Commission directives,
such policy issues ahall not be the
subject of discovery, examination, or
cross-examination.

r (2) Commission. Within sixty days of
the service of any Licensing Board
decision that would otherwise authorize
issuance of a construction permit, the
Commission will seek to issue a

decision on any stay motions that are
timely filed. Such motions shall be filed
as provided by 10 CFR 2.783. For the
purpose of this policy, 2 “stay” motion is
one that seeks to defer the effectiveness
of a Licensing Board decision beyond
the period necessary for the Commission
action described herein. if no stay
papers are filed, the Commission will,
within the same time period (or earlier if
possible}, analyze the record and
construction permit decision below on
its own motion and will seek to issue a
decision on whether a stay is warranted.
1t shall not, however, decide that a stay
is warranted without giving the affected
parties an opportunity to be heard. The -
iniﬁalddecision ‘3!31 g: considered

stayed pending mmission’s
decision. In deciding these stay
questions, the Commission shall employ
Lthaprocedures set out in 10 CFR 2.783.

7 FR228¢
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