
1 See The Washington Post, Wednesday, May 14, 2003, p. E2, “Chapter 11 Likely for
Bethesda Firm.”  The Staff does not dispute the IGPs’ paraphrasing of the facts section of the
Motion.  See p. 2 of this reply.
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BACKGROUND

On the eve of oral argument under 10 C.F.R. Subpart K in this proceeding, the Interested

Governmental Participants (“IGPs”) filed a “Motion by the Governmental Participants Requesting

the Atomic Safety and Licensing Board to Take Official Notice under 10 C.F.R. § 2.743(i)(1),”

(“Motion”), dated May 15, 2003. The IGPs paraphrased a blurb from the May 14, 2003, edition of

The Washington Post, but did not attach the blurb.  The blurb dealt with financial difficulties facing

the National Energy Group (“NEG”), which was described as a “... unit of utility company PG&E ...”1

Pursuant to 10 C.F.R. § 2.743(i)(1), the IGPs requested the Atomic Safety and Licensing Board

(“Board”) to take official notice of the facts set forth in the blurb.

Since the Motion was filed so shortly before the oral argument (held on May 19, 2003), the

Board afforded the NRC staff (“Staff”) and Pacific Gas and Electric Co. (“Licensee”) the opportunity
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2 Order (Opportunity to Respond to Motion to Take Official Notice), dated May 16, 2003.

to either reply to the Motion as part of oral argument or subsequently in writing.2  The Staff

requested until May 27, 2003 to reply and its request was granted by the Board from the bench.

The Licensee orally replied, but also requested, and was granted, the opportunity to file a written

reply by the same date.  The Staff herein addresses the Motion.

DISCUSSION

Section 2.743(i)(1) states:

The Commission or the presiding officer may take official notice of
any fact of which a court of the United States may take judicial
notice or of any technical or scientific fact within the knowledge of
the Commission as an expert body.  Each fact officially noticed
under this subparagraph shall be specified in the record with
sufficient particularity to advise the parties of the matters which have
been noticed or brought to the attention of the parties before final
decision and each party adversely affected by the decision shall be
given opportunity to controvert the fact.

As the Staff reads the Motion, the IGPs request that official notice be taken of the following

statement as evidence:

... Pacific Gas & Electric’s (“PG&E”) wholesale power unit, The
National Energy Group (“(NEG”) has defaulted on payment of $2.9
billion in bonds, that had been used to finance the construction of
power plants, and is likely to seek Chapter 11 protection, probably
through a prepackaged arrangement with the bondholders, or be
forced into bankruptcy by them.

Motion, p. 1.  The Staff views the remainder of the Motion as argument for official notice of these

facts.

The Staff would have no objection to the Board’s taking official notice of the fact of

publication of the news blurb.  The Staff opposes, however, the Board’s taking official notice of the

facts for evidentiary purposes in this proceeding.  The publication of these “facts” in The

Washington Post does not make them facts.  The IGPs have presented to the Board and parties

one sentence from a newspaper blurb and that sentence relates to NEG, an entity separate from
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3  See Attachment A to ISFSI Application, “PG&E Year in Review & Financial Statistical
Report (2000),” pp. 1-3.

the Licensee.  The IGPs appear to be asserting that there is some significance to this proceeding

of NEG’s asserted financial difficulties.  As basis for the Motion, the IGPs state:

This development is relevant for this proceeding because a first quarter loss of $261

million at NEG contributed to PG&E’s first quarter loss of $354 million (leaving $93

million in loss attributed to other PG&E activities), instead of a PG&E profit of $631

million for the comparable quarter last year.

Motion, p. 1.  It would be perilous for the Board to accord evidentiary status to the proffered facts

because their significance is truly unclear amidst a huge Chapter 11 bankruptcy proceeding record.

This is particularly so in that bankruptcy law is not an area peculiarly within the technical or

scientific expertise of an Atomic Safety and Licensing Board.  See 10 C.F.R. § 2.743(i)(1).

In its Application for licensing of an ISFSI, the Licensee has described NEG as a subsidiary

of PG&E Corporation,3 which is also the parent of the Licensee.  PG&E Corporation is not,

however, in bankruptcy.  Given the separation between NEG and the Licensee, it is far from clear

what NEG’s reported financial difficulties mean in this proceeding, which involves one contention,

TC-2, raised initially by intervenor San Luis Obispo Mothers for Peace, et al. (“SLOMFP”).  In TC-2

SLOMFP asserts: “PG&E has failed to demonstrate that it meets the financial qualifications

requirements of 10 C.F.R. § 72.22(e).”  See Pacific Gas & Electric Company ( Diablo Canyon

Power Plant Independent Spent Fuel Storage Installation), LBP-02-023, 56 NRC 413, 441-43

(2002).  The Board admitted Contention TC-2 on two of the bases asserted by SLOMFP,

specifically that:

SLOMFP has raised relevant and material concerns regarding the
impact of PG&E’s bankruptcy on its continuing ability to undertake
the new activity of constructing, operating, and decommissioning an
ISFSI by reason of its access to continued funding as a regulated
entity or through credit markets.
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4 The official notice provision of NRC’s regulations is part of 10 C.F.R. § 2.743, titled
“Evidence.”

5 See, LBP-02-023, 56 NRC 413, 437-38 (2002).

Id.   It is far from apparent how the asserted fact that NEG has defaulted on bonds due and that

it is likely to petition for reorganization under Chapter 11 of the Bankruptcy Code or be forced into

bankruptcy by the affected bondholders might affect the Licensee’s ability to comply with 10 C.F.R.

§ 72.22(e).  On this basis, the Board should deny the IGPs’ Motion.

Official notice is simply one manner of receipt of evidence.  Accordingly, the standards for

admission of evidence, in general, apply to official notice.4  In this proceeding, the hybrid hearing

procedures of 10 C.F.R. Subpart K apply.  Oral argument pursuant to 10 C.F.R. § 2.1113 was held

on May 19, 2003.  The parties have already submitted detailed written summaries of all the facts,

data, and arguments on which they relied at oral argument either to support or refute the  existence

of a genuine and substantial dispute of fact.  See 10 C.F.R. § 2.1113(a).  Additionally, in this

proceeding the Board requested responses to the initial written summaries and all parties filed such

responses.  Considering the stage of this proceeding, the IGP’s bear a particularly heavy burden

of demonstrating how the facts of which they seek official notice either support or refute the

existence of a genuine and substantial dispute of fact.  Further, since these facts have first been

submitted through the May 15, 2003 Motion, they have not gone through the scrutiny of the

contention admission process to determine the materiality of the facts.5  

The IGPs assert that:

This development is relevant for this proceeding because a first
quarter loss of $261 million at NEG contributed to PG&E’s first
quarter loss of $354 million (leaving $93 million in loss attributed to
other PG&E activities), instead of a PG&E profit of $631 million for
the comparable quarter last year.

Motion, p. 1.  These numbers are the IGPs’ assertion, they are not part of the newspaper blurb.

In any event, the fact that The Washington Post reported certain matters regarding NEG, in no way



-5-

demonstrates the materiality of the blurb to PG&E’s capability to fund construction, operation, and

decommissioning of the ISFSI.

CONCLUSION

The Board should not take official notice of the asserted facts set forth in The Washington

Post’s  blurb.   The asserted facts have not been demonstrated to be material to the one admitted

contention that has now been argued to the Board.  Taking official notice of these asserted facts

would simply encumber the record with facts whose materiality has not been demonstrated.

Respectfully submitted,

/RA/

Stephen H. Lewis
Counsel for NRC Staff

Dated at Rockville, Maryland
this 27th day of May, 2003
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