NATIONAL ENVIRONMENTAL PROTECTION CENTER

December 14, 2002

Paul Goldberg

U.S. Nuclear Regulatory Commission
T9C24

Washington, D.C. 20555-0001

RE: 10 C.F.R. 2.206 (Oct. 1%, 2002) SUPPLEMENTAL PETITION SUBMITTAL
Dear Mr. Goldberg:

Enclosed herewith please find the National Environmental Protection Center ("NEPC")
supplemental petition submittal to NEPC’'s October 1%, 2002 10 C.F.R. 2.206 Petition filed
with the U.S. Nuclear Regulatory Commission ("NRC") requesting certain and specific
actions be taken by the NRC regarding the General Electric Company, GE Medical Systems,
Adecco, Inc. and Adecco Technical relating to circumstances surrounding the illegal
discharge of a whistleblower on August 2™, 2002 from the GE Medical Systems facility.

Should you have any questions regarding the foregoing, please don't hesitate to contact us.

Best regards,

Thomas Saporit
Executive Director

P. 0. BOX 1021, TONOPAH, ARIZONA 85354 PHONE: 623-386-6863 FAX: 309-294-1305 NEPC@THEPOSTMASTER.NET



UNITED STA'-!'.E;D}:‘F:AQ%M;EN%‘OF-LI;ABNOVRI» N
BEFORE THE OFFICE OF ADMINISTRATIVE LAW JUDGES
DATE: December 13£h, 2002
CASE NOS. 2003CAAD0001/00002
In the Matter of ‘ o
THOMAS SAPORITO

Complainant,

V.

GE MEDICAL SYSTEMS,
and, -
ADECCO TECHNICAL,

Respondents.

| COMPLATNANT'S QPPOSITTG:"% TO RESPONDENT ADECCO
AND RESPONDENT GEMS MOTION FOR SUMMARY JUDGMENT

COMES NOW, tha undersigned complainant pro ss, and subimits 'tomplainant’s '
opposition to a motion for summary judgmenf '(“Motion"’) filed By RAesponder‘nt Adeccc
Technical ("ADECCO") and complainant’s opposition to a separate motion for summary
judgment filed by Respondent GE Medical Systems ("GEMS") in the above-styled proceeding
and states the following: . __ _ _ .

' Both Raspondents in their respective Mdtions érgue at tehgth that the compléinant
cannot establish a prima facie case of retaliation pursuant to the environmental statues
under which the complainant brought the consolidated complaint in the instant action.
Essentially, the graveman of both Res::onderits’ 'érgu'ments is centered on a basic
misinterpretation and ignorance of well settled law under the émployéé protection

provisions of the environmental statues under which the complaina nit brought his complaints

against both Adecco and GEMS. Incredibly, both respondents argue in their respective



métidns that they did not have knowledge of the cdmp!ainant's “protected activity” and that

tha complainant did not engage in “protectéd activity” under any environmental statue for

which the complainant brought any of his complaints in the instant action,
COMPLAINANT'S PRIMA FACIE CASE OF ILLEGAL DISCR?F‘!INATIOM, ILLEGAL

HOSTILE WORK ENVIROMNMENT, JLLEGAL RETALITATION, ILLEGAL DISCHARGE,
AND TLLEGAL CONTINUING VIOLATION OF BLACKLISTING

The various environmental whistleblower statutes under which the complainant
brings the instant action are similar in construction and generally hold that:

"No person shall fire or in any way discriminate against, or cause to be fired

or discriminated against, any employee or any authorized representative of

employaes by reason of the fact that such employee or representative has

provided information to a State or to the Federal Government, filed,

instituted, or caused to be filed or instituted any proceeding under this

chapter, or has tastified or is about to testify in any proceading resulting from

the administration or enforcement of the provisions of this chapter.”
42 U.S.C. 9510(a). Both the Clean Air Act and the Toxic Substances Control Act contain
employee protection provisions, which serve to protect employees from any retafiation or
discrimination rééulting from “protected activity.” Under both the CAA and the TSCA, an
employee is protected if he:

1. Commences, or caused to be commenced, or is about to commence or causa to be
commenced a proceading under this chapter,

i

testified or is about to testify in any such proceeding; or

3. assisted or participated, or is about to assist or participate in any manner in such a
proceeding or in any other action to carry out the purposes of this chapter.

42 U.S.C. 7622(a)(1988); 15 U.S.C. 2622(a)(1988).
To establish a prima facie case, the complainant must prove the following elements:

1. That the complainant engaged in protected activity;

2. that the complainant was subject to adverse action; and

3. that the employer ("respondent”) was aware of the protected activity when it
took adverse action. :

See, Larry v. Detroit Edison Co., 86-ERA-32 (Sec’y June 28, 1991). In the instant complaint,

the complainant engagad in protected activity numerous times during his period of
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employment at the GEMS facility. See, Dec. 13th, 2052 affidavit of Thomas Saporito
attached hereto. - S SRS R -
COMPLAINANT'S ENGAGEMENT IN PROTECTED ACTIVITY

On June 21, 2002, the complainant raised a safety concern about laser dye to
Michael Triana a GEMS manager. The complainant was concerned about the removal of the
laser dye from used madical [asers at the GEMS facility. The complainant was also
concerned about GEMS' budget regarding the hiring of an outside contractor to remove the
laser dye.

On July 22", 2002, the complainant raised a safety concern about leaking laser dye

to Triana and insisted that the area of concern be posted to alert people of the hazard. The

complainant also believed that laser dye had been dumped into a sink in the area where the.

used lasers were being stored. The complalnant was concerned that dumping dya into the
sink could harm the public and harm the environment, and such éonduct violated .. - -
enviranmental laws and regulations under the EPA act. The complainant’s mind-set in
raising this particular safety concern and EPA violation is well documented in his August -
26", 2002 DOL-OSHA complaint-at'p.7. In this same time period, the complainant assisted
Pat McQueary a GE manager in stopping the air shipment of the GEMEX and the shipment of
the GEMEX gases to hospitals around the United States. Saporito affd. at p.3.

On July 24%, 2002, the complainant notified Triana about a safety concern regarding

_Graylon Rector a GE_ L aser Engineer. The compiainant.informed Triana-that-Rector-had—-

spilled Laser DYE on his person and that Rector was traveling In public places with
contaminated clothing and that Rector needed training. The complalnant reiterated his
safety concerns about Rector to McQueary later thét day. Saporito affd. atp.3. -

On July 29%, 2002, the complainanf expressed his safety concerns about the GEMEX
project to Triana and to Able Sierra a plant engineer at GEMS. |

On July 30", 2002, the complainant expressed safety concerns to Triana about the

GEMEX project and about the air shipment of the' GEMEX gases. Saporite affd. at p.4.
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On July 31%, 2002, the complainant sent an email letter to Karen Zaborowski a
GEMS manager, attaching a Microsoft Word formatied letter which specifically delinsated his
safety concerns abou{ tha GEMEX and the GEMEX gases. The complainant’s intent in
sending his safety concemns to Zaborowski was to prevent Triana from s2nding the GEMEX
unit and the GEMEX gases by public air transport to public hospitals across the United
States. The complainant believed that the air transportation and use of the GEMEX
prototype and the GEMEX gases viclated EPA laws and regulations and posed significant
safety and health risks to the anvironment, to the public, and to the GE laser field engineers
who transported and operated the GEMEX unit and GEMEX gasas. The complainant sent a
copy of his safety concerns to Triana and to others at the GEMS facility. Saporito affd. at
D.4.

On July 31%, 2002, after raceiving a copy of the complainant’s safety concerns about
the GEMEX project and the GEMEX gases, Triana ordered tha complainant to a2 private
discipline meeting in Triana’s offica. At the discipline meeting, the complainant explained to
Triana that he “the complainant” had a legal right under existing OSHA environmental laws
and regulations to raise health and safety issues to any level of GE management and to
express safety concerns that he believed violated EPA environmental laws and regulations.
The complainant further explained to Triana at the discipline meeting that the GEMEX FSAR

conveyed his baiief that EPA environmental laws and regulations were being violated and

reiterated that- underexisting- @SHA-laws;-he-had-a-right-to-go-outside-the-chain-of- ——— —-———— - -

command at GE and raise safety concerns at any leval of management at GE. Saporito aifd.
atp.5.

On July 31%, 2002, the complainant explainad his safety concerns about the GEMEX
project to Able Sierrz a plant enginear assigned to work with the complainant on the GEMEX
project. Saporito afid. at p.5. |

On July 31%, 2002, the complainant and Sierra visited the PACE machine shop in

Jupiter, Florida to obtain pricing information about construction of the GEMEX frame. The

Jan



complainant explainad his safety concerns about the GEMEX to PACE employees and
showed them pictures of the GEMEX. Upon returning to the GEMS facility, the complainant
copied the pictures from the digital camera to a folder on the GE computer server to
continue his safety investigation of the GEMEX project. |

~On August 1%, 2002; the complainant expressed his safety concerns about the
GEMEX project to John Lezinski a GE laser engineer and provided Lezinski with a copy of the
July 31%, 2002 safety concerns letter that the complainant had sent to Zaborowski and
copied to Triana. The complainant communicated to Zaborowski, to Lezinski, to Tim Bridges
a GE laser zone manager, to Paul Presti a GE laser engineer, and to Sierra that Triana was
out £6 fire him becaise of the safety Concerns he raised 3bouit the GEMEX projsct. Saporito
affd. at p.7. | | |

'On August 1%, 2002, the complainant again sent Zaborowski an email letter
regarding the storage of GEMEX gases at client locations. The complainant subsequently
explained his safety concerns about the GEMEX project and about the GEMEX gases to Tim
Trent a member of the GEMS safety committes. Saporito affd. at p.7. B

On August 1%, 2002, the comiplainant explained his safety concerns about the
storage of GEMEX gases to Triana and to Adams another GE manager at GEMS. The
complainant’s coworkers heard the complainant raise safety concarns about the GEMEX

gases to Triana. Later that day, Triana ordered the complainant to a meeting held in David

Burrage’s office stemming'ffom‘the complainant’s safety concern about the storage of the
GEMEX gases. During this meeting, the complainant explained his safetQ concerns about the
GEMEX project and the GEMEX gases regarding the storage of the GEMEX gases at the
GEMS facility. The complainanit attempted to explain his involvement with the review of the
GEMEX procedure but Triana interrupted and order the complainant to stop his review.
Burrage discussed the NEON gas product but did NOT discuss the Hydrogen Chioride gas
product use in oparation of the GEMEX. As the meeting progressed, the co"rh’plainvant

perceived that Burrage appeared to have alréady read a copy of his July 31%, 2002 safety



!ette; that he, “the complainant” had sent to Zaborowski and copied to Triana. Based on
that perception, the complainant axpacted that Burrage would investigate él! of his safaety
concerns regarding the GEMEX. The complainant informed Burrage that he had not received
any safety training at the GEMS facility. Saposito afid. at p.8-9.

At the end of the meeting, it was perceived by the complainant that Burrage had
read a copy of his safety concerns letter regarding the GEMEX FSAR and the complainant
axpected Burrage to investigate all his safety concerns including the air transport of the
GEMEX and the GEMEX gases to hospitals around the United States. The complainant did
not feel comfortable in discussing Triana's relaliation and hostility directed at him because
of his safety concerns as Triana was présent throughout the meeting. At all times during the
complainant’s meeting with Burrage, he was as truthful and direct regarding his safety
concerns as could reasonably be expected of an employese who was the subject of retaliation
and a hostile work environment. Saporito affd. at p.9.

Subsequent to the _meethxg with Burrage and Triana, the complainant startad to view
the safety training CD at his computar work station and was specifically reading a print out
of a computer screen shot displaying OSHA and how to file a comiplaint. Saporito aifd. at
p.9. Triana arrived at the complainant’s work station and observed the complainant’s
activity.

On night of August 1%, 2002, the complainant sent an email letter to Burrage from

- the complainant’s-home-computer.-The-complainant-attached-two-MS-Word formatted files-— -~ -~

to the emait letter. The first attached file was a letter entitled "SAFETY CONCERNS AND
RETALIATORY DISCRIMINATION” dated August 2™, 2002, and address to David Burrage.
The letter detailed the complainant’s safety concerns about the GEMEX projact and his
complaint of retaliation by Triana and concern for his coworkers. The second file attachment
was a “draft” copy of a letter entitled “Final Safety Analysis Review - (GEMEX-00000)"
dated July 0™, 2002 and originally intended for Zaborowski and which detailed the

complainant’s safety concerns about the GEMEX projsct and about the GEMEX gases similar
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to the Juiy 31%, 2002 letter sent to Zaborowski earlier. To be sure that Burrage received
both of those safety concerns letters, the_complainant resent those safety concerns letters
to Burrage the next day on August 2", 2002 from his GE workstation computer. The
complainant copied his transmittal to Zaborowski, to Trent, to Hirschberg, to Sierra and
forwarded torvh'is home computer, Saporito affd. at p.10. »

On August 2™, 2002, the complainant told Paul Presti a GE Laser Engineer that
Triana was out to fire him over his safety concerns regarding the GEMEX project. The
complainant explained his safety concerns about the GEMEX project to Presti and gave
Presti a copy of the July 31%, 2002 safety concerns letter that the complainant had sent to-
Zaborowski about the GEMEX project. While walking towards the lab, Burrage met the
complainant and Presti in the warehouse area just outslde the lab, Burrage was extremely
upset and angry. Burrage dressed the complainant down in front of Presti because of two
safety concerns documents Burrage.récelved from the complainant earlier, Burrage
admonished the complainant for bypassing the GE chain-of-command and told the
complainant that he, “Burrage” wanted a meeting with the complainantv later that day.
Burrage stated that he had read the complainant’s safety co_ncemé latters and that he
disagreed with 95% of the safety concerns. Burrage then turned to Presti and asked if he

had seen the GEMEX. Presti replied that he did see the GEMEX earlier that morning. Burrage

ésked Presti’s opinion of the GEMEX and Presti stated that he would not send it out in the

- field to be used.in.public places. Saporito afidat-p.10

Based on the complainant’s discussions with Burrage and on Presti’s response to
Burrage's inquiry about the GEMEX FSAR, the complainant beliaved that Burrage clearly
understood about the complainant’s belief and safety concern that the air transport of the
GEMEX and the GEMEX gases to hospitals around the United States violated EPA laws and
regulations. Saporito affd. af p.10. '

On December 7%, 2002, during the deposition :’e's‘timdm)\bf' Adecéq's fdr_mer' Branch

Manager Greg Bradley, Bradley admitted under cath that he had a telephone discussion



about the complainant on July 31%, 2002 and a subsequent telephonic conference call with
Triana and with Burrage on August 2"9, 2002. Although Bradley denies any discussion of the
complainant’s safety concerns with Triana on July 31%, 2002, it strains the mind to beliave
that Triana would not have raised that issue with Bradley. Notably; Bradley testified that on
August 2%, 2002, during a telephonic conference call with Triana and with Burrage, he
“Bradley” became aware that the complainant had raised safaty concerﬁs at the GEMS
facility. In fact, during the conference call, Burrage sent a letter to Bradley via email
concerning the complainant’s safety concerns and Bradley admitted to reading the email
letter during the telephone conference call. Within hours of learning about the compiainant’s
safety concems,- Bradley called the complainant at his workstationv at GEMS and angrily
ordered him to leave immediately becaL-rse of two safety concerns letters that the
complainant had sent to GEMS management over the GE email system. Saporito affd. at.
p.11. Thus, Triana, and Burrage, and Bradley together conspired to end the complainant’s
employment at GEMS on August 2", 2002 immediately after discussing the ccmp!ainaht's
safety concerns. Notably, during the disccvery phase of the instant proceeding, the
complainant discovered that on September 26, 2002, Bradley emailed his boss Zuzet
Menedez a copy of the complainant’s FSAR-GEMEX document along with a copy of the
complainant’s Burrage document. Therefore, it can be readily seen that Bradley was
provided a copy of all of the complainant’s safety concerns about the GEMEX and the
GEMEX gases-along-with-the complainant’ssafety-concernsent-to-Burrage-about-the GEMEX—-
project and retaliation and hostile actions taken against the complainant by Triana because

of the complainants safety concerns.?

' Through this reference, the complainant renews his strong objection to the admission and
use of Bradley’s deposition at the hearing in this matter as it would be extremely prejudicial
to the complainant and wholly unfair. The complainant cannot cross examirne papers and the
court cannot make any witness credibility assessments to Bradley’s testimony. Thus, the
court should not allow tha admission and use of Bradley's deposition testimony at hearing.



THE COMPLAINANT WAS SUBJECT TO ADVERSE ACTIONS

The complainant was subject to adverse actions many tlmes over during his period of
employment at the GEMS facility. The complainant wa's's»ubject adverse action including but
not limited to, an illegal hostile work environnﬁent,' retaliation by senior managers at the
GEMS facility and by a s’enlor’n1an'ager at ‘Adecco’,' an‘d the complainan_t was effectively
discharged on August 2", 2002 by'Resbondent GEMS and Res'oondent Adecca. All acts of
retaliation and adverse action suffered by the complamant occurred after he raised safety
concerns at the GEMS facility and after GEMS managers and an Adecco manager became
aware of the complainant’s safety concerns See Dec, 13“ 2002 aﬁ“ davit of Thomas ‘
‘Saporito attached hereto. Notably, both'Respondent GEMS and Respondent Adecco were "
fulty aware of the c0mpla|nants engauement in protected act»wty in ra:smg safety concems-
at the GEMS facility. See, Dec. 13th 2002 affi dawt of Thomas Saponto attached hereto
Indeed, on December 7%, 2002 Greg Bradleys deposrtnon testrmony was taken regardmg
the circumstances surroundmg the complamant s dlscharge from employment at the CEMS
facility on August 2™, 2002 Bradley admitted under oath that on Augu;t 2“" 2002, he
participated in a telephone conference call with GEMS employee M;chael Triana ancl GEMS. '
employea David Burrage and that dunng ‘this telephone conference call Burrage sent htm
by emall a letter descnbmg the complamant s safety concerns ralsed at the GEMS fac:llty,

and that he’ “Bradley read the letter durmg the telephone conl’erence call.

~ Almost immediately following the telephone conference call on August 2™, 2002, Bradley
telephoned the complainant at his work station at the GEMS facility and angrily told the
complainant to imimediately leave the facility because of\‘twole'tters. of safety'concerns that
the complainat had sent to GEMS managers over the GEMS computer email system.
Saporito Dec. 13% affd. Since his disch_arge on August 2%, 2002 from the GEMS facility,
both Respondents have engaged in thé iilegal blacklisting of the complainant from further
employment. Thus, the complainant has unquestionably made out his prima facie case

against both Respondent GEMS and against Respondent Adercco.



RESPOMNDENTS’ REASONS FOR DISCHARGE ARE PREXTUAL

Respondant Adecco asserts that it ended the complainant’s employment at GEMS at
the request of GEMS managers and because the complainant violated Adecco policies in
failing to advise Adecco about his safety concerns. Tha complainant contends that Adeccs’s
policy and requirement that_ the complainant muvstvbring_ _his s;afetj/ concarns to Adecco is _
inherently discriminatory and therefore illegal on its face. Moreover, such a policy if allowed
to exist and allowed to be enforced on the Adecco werkfarce would serve to “chill” Adecco
amployees from raising safety concerns for fear of discharge in bringing safety concerns to
the attention of a U.S. Government agency such as the Qccupational Safety and Health
Administration ("OSHA") or to the attention of an Adecco client such as GEMS. Therefors,
Respondent Adecco’s reason for discharging the complainant must fail as a matter of law as
it is an inhearantly discriminatory an_d an illegal policy under the law.

Respondant GEMS, after the fact, scrambled to find reasons to have caused the
complainant’s employment to end at the GEMS facility. Notably, it was only after the
cbmplainant raised significant safety and health concarns to GEMS senior managers that
Respondent GEMS acted to contact Adecco Branch Manager Greg 8Bradley to have the
complainant fired. Subsequent to the complainant’s discharge Respondent then conspired to
with Respondent Adecce in creating reasons to justify the complainant’s discharge separate

and apart from his raising safety concerns. Balow is a partial outline of Respondent GEMS’

defanse-and reasons for havingthe complzinant-fired from*his*employmenrat the GEMg——————————"~

facility:
GEMS reasons for discharge: {GEMS Rasponsa to Interrogatory No.13)

» GEMS expectation that employees and/or contractors be honest and forthright
with GEMS in all matters relating to their employment or assignmeant

« GEMS axpectation that employees and/or contractors perform the work that is
assignad to them as opposed to work cof their own choosing

» (GEMS expectation that employees and/or confractors will not be
insubordinate
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» GEMS policy prohibiting unauthorized access to its computer systems
s GEMS expactation that employeeas and/or contractors not create workplace
~ disruptions (as by sending numerous e-mails to individuals without Justnﬂab!e

reason for sending such correspondence to those individuals) - E

» GEMS procedure with regard to reporting safaety concerns
(GEMS Response to Interrogatory No. 12)
Complainant was insubordinate towards-management
Attempted to gain unauthorized access to restncted computer systemc on
July 8, 2002 and on August 2, 2002 .. .

« Failed to perform his job assu_:;nments

« Disrupted the workplace
Was dxshonest wnth management at GEMS

* Respondent rehed on documents GE- 001 004 005 006 013, and 038 ln
_firing comp!amant See, GEMS response to productlon request #13.

In addition to the above reasons for discharge, Respondent GEMS has recently filed
pleadings with the court which now allege that the complainant is a “profassional”
whistleblower. The complainant hereby denies each'and evary allegation of Pespondent . .
GEMS as described above and asserts that Respondent GEMS' reasons for causing the
complainant’s discharge are pretextual and are not the real reason that Respondent GEMS
acted to end the complainant’s employment in August 2002.

-As stated above, it-was Respondent GEMS managers Michael Triana and David '

Burrage who contacted Greg Bradley by telephone on August 2™, 2002 and made Bradley

- —- —Respondent-GEMS-became-aware -of-the-complainant’s-safety-concerns-on-July 3152002
that GEMS acted to contact the Adecco Branch Manager Greg Bradley and communicate the
complainant’s safety concerns and-the complainant’s conduct in raising safety concerns at -
the GEMS facility. It was only after Respondent GEMS communicated the complainant's
safety concerns to Respondent Adecco that both Respondent GEMS and Respondent Adecco
actad to end the complainant’s employment at the GéMS facility and subsequently at
Adecco. Therefore, Respondent GEMS and Respondent ADECCO reason(s) for causing the

complainant’s employment to end at the GEMS facility must fail because they are pretextual
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and no’t tﬁe real reason(s) that Respondents acted to end the complainant's employment at
the GEMS facility.
PROTECTED ACTIVITY UNDER THE ENVIRONMENTAL ACT(S)

Under the anvironmental whistleblower protection provisions for which the instant
action was brought an employea was found to have engaged in protected activity when ha
authored a draft repoirt concarning to;dcology and carcinogensis studies which the EPA
contemplated using in regulating fluaride levels. See, February 7, 1994, SOL Case No. 92-
TSC-5, William L. Marcus v. U.S. Environmental Protection Agency. In another case, the
Sec'y of Labor determined that the Administrative Law Judge ("ALJ") was correct to find that
the complainant's contact with OSHA was a protected at-:tivity even if it concerned solely

occupational safety and health, See, August 9, 1995, SOL Case No, 94-CAA-13, Albart Post

v. Hensel Phelps Construction Company. In the instant case as in Marcus, and as in Post,
the complainant raised safety concerns internally and the complainant was preparing to
contact a U.S. Government agency, OSHA regarding his safety concerns about the air
transport and use of the GEMEX and the GEMEX gases in public hospitals around the United
States. Triana was aware of the complainant's OSHA investigation at GEMS and the
complainant’s intentions to contact OSHA. The record in the instant action indicates that.
Triana communicated the complainant’s protected activities to Bradley and to Burrage.

The issue about whether an employee’s conduct in raising safety concerns is

-protected-activity-under-the-eavironmentalstatues-is-well-settled—Fhe-primary-purpose-of—— - ---

the employee protection provisions ara to ensure that violations of the act are reported.
See, Marshall v. Intermountain Electric Co., 614 F.2d 260, 262 (10" Cir. 1980). Reporting
violations of environmental statues internally to ene’s employer is protected activity under
the whistleblower provisions. See, Guttman v. Passaic Valley Sewerage Comm’rs, 85-WP(C-2
(Sec’y Mar. 13, 1892). An infbrmai safety complaint to a supervisor is sufficient to establish
protacted activity. See, Samadurov v. Ganeral Physics Corp., 89-ERA-20 (Sec’y Nov. 185,

1993}, Further, a claimant’'s questicning of his supervisor about an issue related to safety

m—
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constltuted protected activity. See, Crosier v. Port!and General Elec. Co., 91-ERA-2 (Secy
Jan. 5, 1994), Nichols v. Bechtel Constr., Inc.; 87fERA-44.(Sec’y Oct. 26, 1992).
Notably,.in an April 18, 1895, SOL Casa No. 94-CAA-15, Don A. West v. Systems
Applications International, the Sec’y found that, .
. the allegation that West constantly circumvented the chain of command
by going directly to Hart is evidence of protected activity. . . Under the
whistleblower statutes it is not permissible to find fault with an employee for

failing to observe establlshed channels when makmg safety complalnanL

See, &. g Plllow V. Bechtel Construct:on, Inc Case No. 87 ERA 35 Sec Dec July 19

1°93 Sllp op. at 22 Pogue V. Unlteo’ S‘tates Dep 1 ofLabol, 940 F 2d 1287 1290 (9% Cir.

1991). Moreover “The substance of the complamt determmes whether activity is protected

" under the part!cular statue i issue.” See Case Nos 86 CAA 3 "86-ERA-4,5 (Secy May 29,

1981), Johnson v. Old Dominion Secur:ty In the lnstance case as in West, the complainant
went outside the GE “cham of-command” in ralsmg hlS envnronmental safety concerns about

the air transport of the GEMEX and the GEMEX gases See August 26, 2002 complaint at

p.9 and p.15. Moreover in the instant case as in Johnson the “substance of the complamts
filed in the mstant actlon make clear that the complamant expressed a reasonable bellef
that the air transport and use of the uEMEX prototype and the GEMEX gases at publlc
hospitals arcund the United States “vaolated EPA laws and regulatlons and posed srgmflcant
health and safety risks to the env:ronment the pubhc, and the Laser Field Engmeers See, -’

August 26™, 2002 complamt at p.S. In thls same vem, the complamants safety concerns

See, August 26"’ 2002 cornplamt at p.7. Thus, the complamant has unquestlonably
demonstrated that he engaged in “protected actlwty” durmg hlS perlod of employment at
GEMS, and that both Respondent GEMS and Respondent ADECCO were aware of the -

complainant’s protected activities, and that both Respondent GEMS and Respondent

ADECCO took adverse actions against the complamant lmmedlately after thev became

aware or the comp!amant S protected actlvltles

' raised to GEMS management about the laser dye constctute protected actlwty under the act.



RESPONDENTS" REASONS FOR COM PLAINANT'S DISCHARGE ARE PRETEXTUAL
The complainant has demonstrated that Respondent Adzscco’s reason(s) for

discharging the complainant on August 2™, 2002 were iﬁherentiy discriminatory and
therafore illegal and pretextual, and the complainant has demonstrated that Respondent
GEMS' reasons for causing complainant’s employment at the GEMS facility to end on August
2™, 2002 were pretaxtual and not the real reason(s) that Respondent GEMS actad to end
the complainant’s employment at the GEMS facility. Therefore, the complainant need not
discuss a “dual metive” analysis of the law in opposing and overcoming Respondents’
motion for summaryjudgmentﬁ. Instead, the complainant moves the court to grant his
earlier motion for summary judgment against both Respondents in this matter.

JURISDICTION

In accordance with 29 C.F.R. 18.40(d), summary decision may be ordered “if the
pleadings, affidavits, material obtained by discovery or otherwise, or matters officially

noticed show that there is no genuine issue as to any material fact and that a party is

entitled to summary decision.” See, Han v. Mohil Oil Corporat_ion, 73 F.3d 872, 874-875 (9"
Cir. 1895). The standard for granting summary decision under 18.40 is essentially the same
one used in Fed. R. Civ. P. 56 - the rule governing summary judgment in the federal courts.
With regard to Fed. R. Civ. P. 56, the Suprems Court has stated:

... In our view, the plain language of Rule 56(c) mandates the entry of
summary judgment, after adequate time for discovery and upon motion,

_against a_party who fails to. make_a showing sufficient to.establishthe . . . . _.

existence of an element essential to that party’s case, and on which that
party will bear the burden of proof at trial. In such a situation there can ba
"rio genuine issue as to any matearial fact,” since a complete failure of proof
concerning an essential element of the nenmoving party’s case nacessarily
renders all other facts immaterial. The moving party is “entitled to a
judgment as a matter of law because the nonmoving party has failed to make
a sufficient showing on an essential element of har case with respect to which
she has the burden of procf.”

See, Celotax Corp. v. Catrett, 477 U.S. 317 (1986).
In order to survive a motion for summary decision under tha CAA, the complainant

must make a showing sufficient to overcome the respondents’ arguments that the
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complainant failed to make out a prima facie case. As shown above, both Respondent GEMS
and Respondent Adecco allege pretextual reasons for causing the discharge of the
complainant from his employment at th;e GEMS facility and his employment at Adecco. As
the Supreme Court has noted, where the record taken as a whole could not lead a rational
trier of fact to find for the nonmoving party, there is no genume nssue for trial. See
Matshushlta Elec. Industrial Co. v. Zenith Radio, 475 U.S. 574 587 (1986) Therefore, the
complamant requests that the Court issue an Order of summaryjudgment in the
Complainant’s favor along with an Order of reinstatement and an Order for such other rehef
as more fully described in the numerous complaints brought in the instant act:on
Respectfully submitted this 13 day of December 2002.

NATIONAL ENVIRONMENTAL PROTECTION CENTER

j/%/m%

Thomas Saponto, inant pro se
Post Office Box 1021 _

Tonopah, Arizona 85354
£523-386-6863 (Phone)
309-294-1305 (FAX)
NEPC@THEPOSTMASTER.NET (EMAIL)
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ﬁFFIDAVIT OF THOMAS SAPDRITO -

I, Thomas Saporlto am the complamant represenfed nro s mU.S. Department of
Labor (*"DOL") Case Nos. 2003CAA00001/00002 filed agamst GE Medical Systems
("GEMS”) and against Adecco Technical (“"ADECCQ"). Complainants against GEMS and
ADECCO were filed on August 26, 2002, August 27*, 2002, August 28Y, 2002,
August 28%, 2002, September 3™, 2002, and September 26"’ 2002. The above-
described complaints were consolidated by the court in November 2002 with the
consent of the partses and wxll be presented at hearing in January 2003

-

2. On March 15th 2002, Mlchael Tr:ana a GEMS manager, offered me employment at the

GEMS facility as an Electronics-Technician and requeasted that I report to work on
March 18™, at 08:00 A.M. Triana extended an offer of employment to work part-time,
20-hours per week, on a Monday through Friday schedule working 4-hours per day.
Triana told me that if I performed well at GEMS, I would be afforded a full-time and
permanent position at GEMS as a GE employee with a comprehensive benefits package
after a one-year pericd of continuous employment at GEMS. See, August 26", 2002
DOL-OSHA compiainant at p 3

On March 16th 2002 Tnana 53 commumcatlon to me of a fu!l tlme and permanent

employment offer as a GE employee after a one-year period was affirmed to me by

Adecco recruiter Rhonda Johnson at the Adecco Ft. Lauderdale, Florida office. See,

" August 26, 2002 DOL-OSHA complaint at p.3. I note here that the date of March 15,
indicated at 'p.3 in the August 26™ complamt is a typo and should indicate March 16%,
2002: Notably, during the December 7%, 2002 deposition testimony of Bradley, -
Bradley also confirmed under oath that Adecco placed employees at the GEMS facility
and that GEMS management used a one-year bench mark of performance as an -
indicator on whether or not to offer permanent employment to the Adecco employee

- as a permanent GE employee. Also, Adecco advertised jobs at the GEMS facility and at
other Adecco client locations indicating that the position would become permanent
based on performance. Moreover, during the-course of my employment at GEMS, 1.
learned that the practice of Adecco employees becoming full-time permanent GE
employees after a year of employment was common knowledge. I had discussions to
this efrect WIth Alan Blockhous and with Justo and others at the GEMS faC!hLY

W)

a On March 16”‘ durmg my meetmg wuth Johnson I was asked to sngn a
number of documents of which one document appeared to be an employment
agreement. Johnson never explained the context of the employment

‘Johnson did not provide me with a copy of the Adecco “Associates Handbcok"
‘but Johnson did promise to later send-me a copy of that item and.she.
provided me with a copy of 3-documents that Johnson claimed to be
- representative of the Associates Handbook. Johnson failed to later send me a
-copy.of the Adecco “Associates Handbook”. Johnson also failed to provide me
- with a’copy.of the executed employment agreement signed by both parties.
~Johnson made no effort to axplaln any of the documents presented to me for
signature. Johnson had her children with her at the meeting and was
addressing their concerns at the time. The only documents that Johnson .
- actually provided to me are identified in this proceeding as NEPC 0021-0028.
. Thus, during.my employment period at GEMS, I was not aware of any Adecco
- requirement to report safety.concerns to Adecco. Furthermore, if I was made
of such a reporting requirement by Adecco, it might have dissuaded me from
raising safety concerns to governmeant agencies such as OSHA. At no time

agreement-to-me-nor-did-she-explain-any-of-the-other-documents-to-me:———— —---—-- - -
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during my meeting with Johnson, was 1 told that Johnson was my supervisor
cr that Bradiey was tha Adecco Branch Manager. According to the documents
that Johnson provided to me at the meeting on March 16", NEPC 0026, it
appears that, :

", .. According to the policies of Adecco Technical, and it's affiliates, an
employee must, contact Adecco Technical at the address mentioned below,
to report lateness, absence or completion of an assignment . . . ®

Therefore, I was not aware of any requirement on my part to report safaty
concerns to Adecco Tachnical or to Rhonda Johnson or to Greg Bradley.
Moreover, Johnson did not explain to me any requirament on my part to
report safety concerns to Adecco Technical or to herself or to Bradley. Over
the course of my career path on assignment as a contract or temporary
worker, 1 always communicated my safety concerns to the “client” such as
GEMS and not to the “employer” such as Adecco. Johnson never told me that
I was required to report safety concerns to Adecco while I was on assignment
at GEMS. -

Prior to June 2002, Roberto Lopez another Adecco employee and technician at the
GEMS facility also expected to be offered a full-time and permanent position as a GE
employee. However, Triana and Dan Beatty, another GEMS manager and my assigned
supervisor, decided to end Lopez’s amploymant at GEMS due to Lopez’s poor
parformance. I was an eye witness to discussions batween Triana and Beatty to the
extent that Lopez’s employment at GEMS was being terminated due to Lopez’s poor
performance and for no other reason. Triana and Beatty wanted to terminate Lopez’s
employment before Lopez completed of one year of employment at GEMS because
then Lopez would ba entitled to a full-time permanent position as a GE employee. In
fact, I commented to Beatty and to Triana that a legal decision involving the Microsoft
Corporation required that contractor or temporary employees be afforded a full-time
and permanent positions at Microsoft once they complete one-year of employment at
Microsoft, The decision to end Lopez's employmeant at GEMS was based solely on
Lopez's poor performance was made between Beatty and Triana in my presents.
Notably, the decision to terminate Lopez because of Lopez’s poor performance was
also discussed hetween myself, Triana and Tinm Bridges a GE Laser field 2ngineer in
June 2002.

During my employment period at GEMS, I intended to make a good effort to later

secure a position-as a full-time GEemployea with-benefits;-During-my-interview-with —- - - -

Beatty, I was told that at some point I could be considered for a Biomedical Technician
position as a GE employee. See, August 26", 2002 DOL-OSHA complainant at p.3.

On March 18, 2002, I began employment with ADECCO as an Electronics Technician on
assignment at the GEMS facility located in Jupiter, Florida and worked in that position
untit I was discharged by ADECCO and by GEMS on August 2", 2002 after I raised
safety and health concerns to GEMS management which I balieved violated
Environmental Protection Agency ("EPA”) statues and/or regulations.

During the period of my employment at GEMS, I raised safety concerns to GEMS
employees and managers requesting that the safety concerns be resclved. In general,
I requested that a door closure be placed on a fire door entrance to the laboratory;
that a defective fire exit lamp be raplaced; that a fire extinguisher be installed in the
laboratory aquipment tear down area; that the laser test room be modified; I raisad

)



safety concerns about the GEMS procedure for receiving biologically contaminated
equipment; I reported safety concerns about laser dye; I reported safety concerns
about the storage of comprassed gases; and I reported safety concerns-about the
GEMEX and the GEMEX gases.

8. Onlune 21, 2002, 1 raised a safety concern about laser dye to Michael Triana a GEMS
manager regarding the removal of laser dya from used medical lasers at the GEMS
facility. I also raised a safety concearn to Michael Triana about GEMS management’s
budget regarding the hiring of an outside contractor to remove the laser dye.

a. Trlana retaliated against me in failing to resolve my safety concerns about the
laser dye removal, and my safety concern about the lack of funds budgeted
by GE management for the removazl of toxic waste by a contractor. Triana's
reaction to me was angry and Triana was not receptive to my safety concern
about the laser dye removal or about my suggestion that GE management
budget funds to have a contractor remove the: laser dye Tnana failed to

' encourage me to raxse safety concems at GEMS :

R ° B __On July 22"3, 2002 I raxsed a safety concern’ about !eakmg Iaser dye to M:chael Triana
- and insisted that the area of concern be posted to alert people of the hazard. I also
belleved that laser dye had been dumped into a'sink in the area where the used lasers
were being stored. I was concerned that dumping dye into the sink could harm the
public and the environment and viclated environmental laws and regulatlons under the
EPA act. See, August 26", 2002 DOL-OSHA complaint at p.7. '

a, ‘Tnana reacted very negatively towards me when I expressed my safety

- - -concerns about leaking laser dye. Triana’s mannerisms and body language
and his tone of voice were all negative. Triana subsequently told me that he
would not follow-up on my concerns regarding Tim Rawls” sclicittation that I
steal 2 GE computer in exchange for $1,000. Triana falsely accused me of
fabricating the entire story about Rawls and inferred that i was lymg Triana
communicated that message to others at GEMS. . -

10.During the week of July 22™, 2002, I assxsted Fat McQueary fn stoppmg the shipment
of the GEMEX and the GEMEX gases

11.0n July 24“‘ 2002 I notxﬁed Mlchael Trlana about my safety concern that Graylon
Rector a GE Laser Engineer spilled laser dye on his person and that Rector was
T -“traveimg—m*publrcareaswnth'contammated tlottnngarrd‘that‘Rector"neededtrammg T

a. Tnana repnmanded me regardmg my mteract!ons and safety concerns with
Graylon Rector. Triana angrily directed me to drop my safety concerns about
Rector and the Iaser dye spllled on Rectors c!othmg

12.0n July 24’h 2002 I notn“:ed Pat McQueary about my cafety concern that Rector
spilled laser dye on his person and that Rector was traveling in public areas with
contammated clothmg and that Rector needed trammg ' .

13.0n July 29th 2002 I expressed my safety concerns about the GEMEX project to
M:chael Tnana and to Able Szerra a plant engmeer S

a. Tnana adamant!y refused to hsten to my complamts about Tim Rawis and
vials that Rawls had stolen from GE. Triana also refused to listen to my

P8 ]
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complaints or investigate that Rawls had orderad "pirated” software, a service
disk for the Coulter analyzers, and that Rawls had bartered the purchase of
hundreds of dollars of tubing with GE funds in exchange for the pirated
software. -

On Juty 30", 2002, [ expressed my safety concerns about the GEMEX project to
Michael Triana, and to Abie Sierra, and to Justo a respiratary technician during a lunch
break at the GEMS café.

a. Triana refused my safety concerns about the shipment of GEMEX gases.
Triana expressed anger because of my raising these safety concerns. Triana
failed to acknowledge and to resolve my safety concerns.

On July 31%, 2002, 1 sent an email letter to Karen Zaborowski a GEMS manager,
attaching a MS Word formatted letter which specifically delineated my safety concarns
about the GEMEX and the GEMEX gases. My intent in sending my safety concerns to
Zaborowski was to prevent Triana from sending the GEMEX unit and the GEMEX gasas
by public air transport to public hospitals across the United States. I believed that the
transportation and use of the GEMEX prototype and the GEMEX gases violated EPA
laws and regulations and posed significant safety and health risks to the envircnment,
to the public, and to the GE laser field engineers.

a. Zaborowski failed to acknowledge and resolve my safety concerns about the
GEMEX project.

b. Cn or about July 31%, 2002, Triana and/or Zaborowski acted to remove me
from a scheduled teleconference call regarding laser parts that Zaborowski
had earlier arranged for my participation.

Zaborowski failed to act on my complaints sent to her by email and
communicated to her by Tim Bridges, that Triana was trying to fire me
because of my raising safety concerns at GEMS.

Iy

d. On 3uly 31%, 2002, I sent a copy of my July 31%, 2002 MS Word safety
concerns letter about the GEMEX project via the GEMS email server to Michael
Triana, and to Able Sierra, and to Steve Hirschberg the GEMS safety
committee chairman, and to Tim Trent a GEMS safety team member.

-—--———————1-—Hirschha rg'Failed -to-acknowledge-orresolve-my-safety-concerns-and-———

Trent became angry with me regarding my safety concarns, and
Triana reprimanded me for sending Hirschberg and Trent my safety
concerns.

a. On July 31%, 2002, Triana sent me angry email letters about my
safety concerns.

1Y

On July 31%, 2002, T explained my safety concerns about the GEMEX project:
to Michael Triana at a private meeting held in Triana's office at GEMS.

1. On luly 31%, 2002, Triana called me to a discipline mesting in his
offica because of my safety concerns. Triana admonished me at this
meeting and he spoke to me in a very condescending manner, Triana
yelled at me at this mesting. Triana screamed at me at this mesting.



Triana threatened to fire me several times during this meeting,
"Triana yelled at me for going outside the GE chain-of-command in
raising my safety concerns. Triana ridiculed me and attacked the
substance of my safety concerns. Triana threatennd to cut-off my
" email. Triana directed me to never again contact anyone outside the
GE chain-of-command about my safety concerns or he would fire
me. Triana told me that he would not pnrmzt me to complete the
7 GEMEX FSAR. Triana took away ownership of the GEMEX project
e L From.me, Triana tried to coerce me into retractmg my safety
' - concerns in exchange for a (GE full-time job at the GEMS facility. I
" viewed Triana as being extremely hostile and aggressive towards me
during the meseting which lasted about 45-minutes. I felt that Triana
admonished me in a very condescending manner over the GEMEX
" FSAR. Triana screamed at me in a very foud voice stating “what
gives you the right” in’ sendmg the FSAR to Zaborowski and to the
others. Triana was red in the face, showed inflamed facial veins,
screamed at me, and pointed his finger at me while I was seated. I
explained to Triana that I had a legal right under exnctmg OSHA
e b --envnronmental laws'and regulations to- rarse ‘health and safety issues
- to any lavel of GE management and to express safety concerns that I
believed violated EPA environmental laws and regulations. Triana
- became more hostile and aggressive standing over me yelling that I
didn’t have a right to go outside the GE chain-of-command, that
there existed a protocol that I was required to follow. Triana
- reminded me over and over again at the discipline meeting that I
was a contract employee at GE and that my job could be terminated
at any time. Triana ridiculed and attacked the substance of the FSAR
“attempting to nit pick it apart in an effort to' admonish and discredit
me. I continued stating to Triana that the FSAR conveyed my belief
that EPA environmental laws and regulations were being violated. I
reiterated that under exxstmg OSHA laws, I ‘had a right to go outside
“ the chain-of-command and raise safety concerns at any level of
management at GE

f. On July 31%%, 2002, 1 reported my safety concerns about’ leakmg laser dye to
M:chae! Tnana

1, Triana reacted angnly to” my safety concerns about the laser dye.
S N (- 117-3 fan!ed‘tmnvestxgate andresolve my safetyconcerns: Triana™
" avoided me at a Modality Group meeting where I brought a safety
ccncern about the iaser dye ’

g On July 31%%, 2002, I expiamed my safety concerns about the GEMEX project

to Able Sierra. I told Sierra that I had conveyed my safety concerns about the

- GEMEX to Triana. Sierra told me that Triana was extremely angry with me for
gomg outsnde the chain-of-c ommand in sending the FSAR to Zaborowski and

' to others. Sierra expressed concern to me about how Triana was treating me.
Sierra stated that Triana needed training on how to 'deal with people more
professionally. I explained to Sierra that Triana was angry and threatened to
fire me because of the safety issues that I raised in the FSAR and

" communicated to Zaborowski and to‘others. In light of the FSAR, Sierra told

~ me that he felt confident in my abilities and that he was giving ownership of
the GEMEX project back to me. Later that day, Triana interrupted a meeting



between Sierra and myself concerning the GEMEX safety concerns. Triana
ridiculed my efforts to always be ready to quickly chase down parts for the
field engineers. Triana ridiculed me by stating “OH, OH, arant you afraid that
you are missing one of their calis?” I viewed Triana’s behavior and conduct as
hostile towards me because of the GEMEX FSAR public safety issues.

h. On July 31%, 2002, Sierra and I decided to visit the PACE machine shop
located in Jupiter, Florida during my lunch break to obtain pricing information
about the GEMEX frame construction. I explained my safety concerns about
the GEMEX to PACE employaes and showed them pictures of the GEMEX.
Upon our return to GEMS, I placed a copy of the GEMEX pictures in a folder
on the GE network computer.

i. On numerous occasions, I complained about my safety concerns to others at
GEMS, including Pat Mulloy, Alan Bleckhous, John Lundy, Justo, GE Laser
Field Engineers, Felix Ramirez, etc.,

i, Zaborowski, Triana, Burrage, and Hirschberg failed tb encourage me to raise
_safety concerns at GEMS. They also failed to investigate and to resclve my
safaty concerns about the GEMEX project and the GEMEX gases.

k. Triana refused to allow me to work any overtime because of my raising safety
concerns.

I.  GE management created a hostile work environment for me at the GEMS
facility.

m. GE management failed to comply with OSHA requirements to ensure that I
had a safe work environment at the GEMS facility.

n. GE management failed to take corrective actions to resclve my safely
concarns about the storage of the GEMEX gases at the GEMS facility.

0. Triana directly disciplined me on more than one occasion becausa of my
safety concerns without going through an Adecco representative,

p. Triana’s retaliation against me adversely affected my ability to engage in
raising safety concerns at the GEMS facility and created a hostile work
- - - -—environment-for-me at-GEMS~The-hostile-work-environment caused my
coworkers to shun me and to avoid me. Triana poisoned the workforce
against me at the GEMS facility, The hostile work environment cauced a
“chilling effect” on my coworkers at the GEMS facility.

a. I experienced stress, mental anguish, migraine headaches, embarrassment,
loss of professional reputation, humiliation, frustration, a hostile work
environment, severe deprassicon, inability to sleep at night, anxiety,
nervousness, fear, and restriction from raising safety concerns, and threats to
fire me, of which all events occurred after I raised safety concerns at the
GEMS facility.

16. On August 1%, 2002, I turned on my GE computer workstation and discovered that I
could no longer access a folder that I had created on the GE computer network server
for use in addressing a database containing the modality group parts listing and
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information. It was extremely important for me to hava ready access to this folder to
perform my job duties. I placed a repair request with the GE IT department to have
this problem corrected as quickly as possible. Zaborowski had sent an email to me
requesting important information from thIS computer fo[der

On August 1%, 2002, GE management fanled {o prowde me W|th EHS training, insofar

© as Burrage, and Triana and Bradley conspired on August 2™, 2002 to fire me and thay

did fire me on August 2%, 2002 because of my safety concerns, before I could properly
review the EHS trammg dxsk g:ven to me on August 1St 2002 by Burrage

On August 15t 2002 I complamed to John Lezmska a GE Laser Engineer, about my
safety concerns regarding the GEMEX project, and about Triana’s threats to fire me,
and I provided Lezinski a copy of the July 31%, 2002 MS Word safety concerns letter
about the GEMEX project that I had sent via email to Zaborowski.

a. On August 1%, 2002, I complamed to Zaborowski, and to Tim Bridges a GE

Laser Zone Manager, and to Paul Presti a GE Laser Engineer, and to Sierra,
.. that Triana was out to fire me because of the safety concerns that I had
-_-~raised about the GEMEX pro;ect :

b. On August 15‘t 2002 I sent LBbOFOWSkl an emau !etter regarding the storage
o of GEMEX gases at cllent Iocatlons IR

1 Tnana angnly retahated agamst me and personally came o my
workstation in the lab and physically removed the GEMEX unit from
my cubical to Sierra’s workstation across the lab. Triana's actions

- were seen by my coworkers in the lab. I was humiliated and

- embarrassed. Triana yelled -at me and admonished me and ridiculec
me about my safety concarns in front of my coworkers in the lab.
Triana acted to completely remove me from the GEMEX project

because of my raasmg safety concerns _

c.ﬁ- On August 1"‘t 2002 GE management restncted my computer access to the
GE network computer.to. prevent me from recovermg the GEMEX pictures 1
_had stored there . : : ‘

‘ d. On August 1“ 2002 I exp!amed my safety concems about the GEM EX project
and about the GEMEX gases to Trent -

e.. On August 1St 2002 I explamed my safety concerns about the GEMEA gases

to Hirschberg, and to John Lundy a technician, and to Lee Waters a
technician; and to Felix Ramirez a warehouse manager. At-this time, I
. observed these individuals reading a copy of the July 31%, 2002 MS Word
- safety concerns Ietter that I had sent to. Zaborowskr regardmg the GEMEX
- prOJect : - T T Lo

1. My coworkers falled to assust me in resolvrng my safety concerns
- about the storage of the GEMEX gases. Triana's retaliation taken
~ against-me for raising safety concerns had created a hostile work
environment for me at GEMS which-caused a chilling effect on my
- ~coworkers .who would have otherwise been more than happy to
: ass:st me upon request - ,
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On August 1%, 2002, 1 explained my safety concaerns about the storage of the
GEMEX gases to Triana and to Adamis a GE manager.

i. Triana ridiculed me in front of Adams about my safety concerns
concerning the GEMEX gases.

On August 1%, 2002, my coworkears at GEMS heard me raise safety concerns
regarding the storage of GEMEX gases to Triana.

1. Triana openly and loudly threatened to fire me in front of my
coworkers, if I ever raised another safety concern at GEMS. Triana,
in front of my coworkers, angrily ordered me to a meeting with
Burrage stating that he was going to put and end to my raising
safaty concerns about the GEMEX gas storage once and for all.

a. Triana’s retaliation taken against me hecame so severe that it
had a chilling effect on my coworkers at the GEMS facility which
dissuaded them from raising safety concerns and adversely
affected my ability fo engage in raising safety concerns and
which resulted in a hostile work environment.

b. Triana became aware and acted to stop a safety investigation
. that I was fully engaged as of July 29%", 2002 regarding the
GEMEX FSAR and the GEMEX gases and the shipment of these
materials by air transport to hospitals across the United States.

On August 1%, 2002, I 2xplained my safety concerns about the GEMEX project
and the GEMEX gases to David Burrage an Environmental Health and Safety
manager at GEMS during a mesting in Burrage’s office. This meeting was at
the request of Triana and stemmed from my safety concerns about the
storage of the GEMEX gases at GEMS. Triana was extremely angry at the
onset of the meeting and Burrage in observing Triana’s demeanor, asked
Triana to take a seat. At this meeting, I explained my safety concerns
regarding the storage of the GEMEX aases at the GEMS facility. I attempted
to explain my involvement with the review of the GEMEX operational
precedure and about how the GEMEX gases were used but Triana interrupted
and ordered me to stop my review of the GEMEX procedure. Triana told me
that [ no fonger had ownership of the GEMEX project and that Siarra would be

- given-ownership of-the-GEMEX-project.- Burrage explained to-Triana that-

peopla have died from exposure to NEON gas because it displaced air or the
oxygen in the air in the immediate area of use. I told Burrage that [ had
ownership of the GEMEX project and that the GEMEX procedure did not
contain any language to warn employees of the safety issue in using the
GEMEX gases and that the procedure did not define adequate ventifation.
Triana stated that he was giving ownership of the GEMEX to Sierra and would
speak with Sierra. Burrage then reviewed the MSDS documents for NEON gas
but not for the other GEMEX gas mixture “*Hydrogen Chloride”. Burrage
appeared to have already read a copy of my July 31%, 2002, safety concerns
letter that I had sent to Zaborowski earlier about the GEMEX project. Based
on that perception, I expected that Burrage would investigate all of my safety
concerns regarding the GEMEX. I then requested a copy of the MSDS
documents and Burrage provided the documents from his desk top. Burrage
handed me a MSDS document for the NEON gas and 2 MSDS document for



the Hydrogen Chioride gas mixture. Burrage then asked me if I had received
any EHS training at GEMS and I said no. Burrage then looked directly at
Triana with concern. Triana was quick to blame the matter on Pat McQueary
who had earlier resigned from GEMS. Burrage then picked up a CD containing
the GEMS EHS training program and stared at Triana for a few seconds.
Burrage then handed me the EHS disk and told me to return to my
workstation, that he “Burrage” wanted to speak with Triana privately.

a. During the meeting with Burrage and Triana, Burrage never
discussed the GEMEX Hydrogen Chioride gas mixture nor did
Burrage review the MSDS document for the Hydrogen Chloride gas
mixture.

k. At the conclusion of the mesting Burrage appeared to have already
read a copy of the July 315 GEMEX FSAR letter that I had sent to
Karen Zaborowski and copied to Triana. Based on that perception,
I expected that Burrage would investigate all of my safety concerns
regarding the GEMEX including the air transport of the GEMEX and
the GEMEX gases to hospitals arpund the United States. Because
Triana was present at this meeting, I did not fee! comfortable in
raising any further safety concerns ang especially my safety
concerns about Triana’s retaliation and hostility directed at me for
having raised safety concerns. At the start of this meating, Burrage
stated that I had a right to raise safety concerns and implied that
my raising the safety concern about the storage of the GEMEX
gases was a good thing. It was because of Burrage’s comments
that I had a right to raise safety concerns and that it was a “good
thing”, that I later constructed a letter to Burrage and attached a
copy of my GEMEX FSAR to be sure that Burrage did have a copy
of that document and in the hope that Burrage would resolve all of
my safety concerns and act to end the refaliation and hostile work
environment that 1 was being subject to by Triana because I raised
safety concerns at GEMS. The very next day, after Burrage
receijved my two letters of safety concerns, Burrage joined Triana
in retaliating against me and conspiring with Bradley to end my
employment at the GEMS facility on August 2™, 2002.

¢. At all times during my meeting with Burrage and Triana on August
—om— ——1%,2002, T was as truthful-and direct regarding my safety concerns
as could reasonably be expected of an employee who was the
subject of retaliation and a hostile work environment.

On August 1%, 2002, 1 just started to view the GE EHS CD on my GE
computer workstation and displayed the GE and/or OSHA procedure to file an
OSHA complaint and to request an investigation. I printed a copy of that
particular computer screen and was reading that document when Triana
arrived at my workstation and observad my activity.

On August 1%, 2002, at 10:58 PM, I sent an email letter to Burrage from my
home computer system. I attached two MS Word formatted files to the amail
letter. The first attached file was a letter entitled "SAFETY CONCERNS AND
RETALIATORY DISCRIMINATION” dated August 2™, 2002, addressed to David
Burrage detailing my safety concerns about the GEMEX project and my
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complaint of retaliation by Triana and my concerns for my coworkers. The
second file attachment was a “draft” copy of a letter entitled “Final Safety
Analysis Review — (GEMEX-00000)" dated July 30™, 2002 and originally
intended for Karen Zaborowski, and which detailed my safety concerns about
the GEMEX project and the GEMEX gases similar to the July 31%, 2002 letter
addressed to Zaborowski mentioned above and which detailed my safety
concerns about the GEMEX project and the GEMEX gases. I had intended to
send Burrage a copy of my July 31%, 2002 safety concerns letter that I had
previously sent to Zaborowski. Because [ was not sure about the accuracy of
Burrage's email address at GEMS, I decided to resend this information to
Burrage the following day whean I reported for work at GEMS.

On August 2™, 2002 at 5:12 AM, I sent Burrage another email letter asking Burrage to
review two attached files, The first attached file was a letter to Burrage dated August
24, 2002, and entitled “SAFETY CONCERNS AND RETALIATGRY DISCRIMINATION”,
The second attachad file was a copy of a letter dated July 31%, 2002 and entitled “Final
Safety Analysis Review - (GEMEX-08006-030) that I had sent by GEMS email to
Zaborowski on July 31%, 2002. The email letter along thh the first attached letter and
the second attached letter (July 31% letter) were copled via GEMS email to Zaborowski,

to Trant, to Hirschberg, to Siarra, and forwarded to myself to my home email address,

a. On August 2™, 2002, I complained to Paul Presti a GE Laser Engineer, that
Triana was out to fire me over my safety concerns regarding the GEMEX
project. I explained my safety concerns about the GEMEX project to Presti. 1
gave Presti a copy of the July 31%, 2002, safety concerns letter that I had
sent to Zaborowskl about the GEMEX project and about my safety concerns
regarding the GEMEX project.

b. On August 2™, 2002, while Presti and I were headed to the lab, Burrage met
us in the general warshouse area outside the [ab. Burrage was extremely
upset and angry. Burrage dressed me down In front of Presti because of two
safety concerns documeants that I had sent to Burrage earller that morning.
Burrage admonished me for bypassing the GE chain-of-command and told me
the he “Burrage” wanted a meeting with me later. Burrage then told me that
he read the GEMEX FSAR and that he disagreed with 95% of the safety
concerns that I raised in that document. Burrage then turned to Presti and
asked Presti if he had seen the GEMEX unit. Presti replied that he did see the
GEMEX earlier that morning. Burrage asked for Presti’s opinion of the GEMEX

- -_.and Presti stated.that he would not send it out in the fisld to be used in pubfic.
places. Burrage started to leave but then look back at me and angrily accused
me of wondering around the facility without authorization from the Modality
Group. I explained that Prasti was a GE Laser Fiald Engineer sent to assist
with the Laser parts inventory. Burrage then left the area heading towards
Triana's office area.

1. Based on my discussions with Burrage and based on Presti’s
response to Burrage's inquiry about my safety concerns about the
GEMEX FSAR that, . . . he would not send it out in the field to be
used in public places. .. %, I believe that Burrage clearly
understood about my belief and safety concern that the air
transport of the GEMEX and the GEMEX gases to hospitals around
the United States violated EPA laws and regulations. See, August
26™, 2002 DOL-OSHA complaint at p.15.
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2 To the extent that Burrage and Tnana were aware of my safety

concern that the air transport and use of the GEMEX and the .
(GEMEX gases violated EPA laws and:regulations, I believe that
Bradley also became aware of my safety concerns and apparent
EPA violations during Bradiey’s communications with Triana on July
21% and later on August 2™, 2002 when Bradley discussed my
safety concerns with Triana and with Burrage during a telephonic

- = - conference call. Because of my dire economic situation, I cannot

T T provide the colirt With transcripts from Bradley's deposition

testlmony

c On August 2", 2002 I rece:ved a te!ephone ca!l at my GE workCtatton from
Greg Bradley. This telephone call was communicated to me by Alan Blockhous
"~ in-person at GEMS. Blockhous subsequently transfarred the calt from his
~“ phone to the phone’at'my workstation. Blockhous appeared to be extremely
anxious and concerned. Bradley was very angry and accusaed me of emailing a
" couple of docunients about safety issues to GE management. Bradley told me
_+ to leave the GE facility immediately and that T'was to call his CBradley’s”
- office’on Monday. Shortly after that conversatron “Triana arrived at my
~workstation and escorted me out of the facmty to the parking lot. As I was
leaving, Triana with a grin on his face; told me to have a nice weekend

20 On August 5%, 2002, I placed several calls to Bradley at h:s off"ce I was only able to
reach his answering machine and left several messages for him to call me. Bradley
never returned any of my-calls: Subsequent to those attempts to call Bradley, a

~ series of email communications transpired between Bradley’ and myself. Bradley

‘ ‘communicated to me that, “Your assignment at GE has ended..” you are required to
report any and-all issues related to” your, assignment to us, your employer. You failed
to do so. In'the future, should you be on ‘contract-working at another employer’s job
site (the customer), you should report any or all issues or concerns to your actual
employer... Followmg your vrolatmg policy and having your assighment ended, I will
not re-submit you: .~ T'will ba glad to put'your attorney in touch with our legal
deoartment (the legal department for a$21B company) "

- a. - After receiving that emall from Bradley, I was convmced that Bradley
terminated my employment with Adecco and my position at GEMS
because of the safety concerns that I raised in two letters that were

- emailed to Burrage and-apparently provided to-Bradley by someoneat

. GEMS. T felt that Adecco and GEMS were now “blacklisting” me because 1

. raised environmental safety concerns at GEMS that I beheved violated EPA
enwronmental statues and Iaws

21.Since I was Fred by Adecco and by GEMS on August 2"‘" 2002 for raising safety
- concerns, 1 have applied for seéveral ‘advertised jobs ‘at Adecco and at GEMS and at
CE To date, I have not been offered any further employment by erther company

22.0n Auouct 26", 2002 1 pubucly rarsed safety concerns at a news conference which
was held at the entrance to the GEMS facility and directly in ‘front of the GE Medical
Systems sign. The news conference was covered by a local affiliate of a national
news agency. During my contact with the news media, GEMS employee John Lundy
and another GEMS employee intentionally walked directly passed me and made a
‘commeant to ma. Also, Gabe, another GEMS employee saw me at the news -
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conference. Notably, Greg Bradley was told that I was holding a news conference at
GE and communicatad this event to Zuzet Menandez at Adecco stating that, *..When
I called you today, I informed you I was told Tom was in front of GE with a camera
man and a microphone, doing who knows what...”

a. During the news conference, I communicated to the public that,

*. .. Thomas Saporito, a former worker at the General Electric plant in Jupiter,
Florida was fired from his job as an Elactronics Technician after he identified
significant environment safety concerns to plant management, which Saporito
beliaves viclated Environmental Protection Agency “EPA” laws and regulations. . "

It was my befief in raising safety concerns about Laser DYE and about the air
transport of the GEMEX and the GEMEX gases to hospitals around the United
States, that GEMS management was violating Environmental Protection Agency
(“"EPA") statues and regulations and that such actions by GEMS management
posed significant safety and health risks to the environment, to the general
public, and to GE Laser field engineers who operated the GEMEX and who
handled the GEMEX gases. I began my safety investigation of the GEMEX and the
GEMEX gases on or about July 29, 2002 at which time I raised safety concerns

" about the GEMEX to Triana and to Able Sierra. On July 30", I raised safety
concerns to Triana and to Sierra and to Justo about the air transport of the
GEMEX gases to hospitals around the United States. See, August 26", 2002 DOL-
OSHA complaint at p.8.

Previously, on July 31%, 2002, I communicated my EPA safety concerns about the
air transport of the GEMEX and the GEMEX gases to Karen Zaborowski via an
email letter with a Microsoft Word document attachment. My intent in sending
the GEMEX FSAR document to Zaborowski was to 1) alert her about my belief
about EPA violations in the air transport of the GEMEX and the GEMEX gases and
2) to stop Triana from sending the GEMEX and the GEMEX gases by air transport
for use at hospitals around the United States. Subsequent to my sending
Zaborowski the GEMEX FSAR, Triana ordered me to a discipline meating. During
this discipline meeting, I clearly explainad to Triana my belief that,

“. .. the transportation and use of the GEMEX prototype and the
GEMEX gases violated EPA laws and requlations and posed significant
health and safety risks to the environment, the public, and the Laser
Field Engineers. . .’

To make certain that the GEMEX and the GEMEX gases would not be air
transported and used at hospitals around the United States, I provided a copy of
the July 31%, GEMEX FSAR to the GEMS Safety Committee Chairman, Steve
Hirschberg and a GEMS safety committee member Tim Trent as well as Sierra
and Triana. See, August 26, 2002 complaint at p.9. Furthermore, during the
meeting with Triana, Triana was extremely hostile towards me for having raised
my safety concerns outside the GE “chain-of-command” and Triana screamed at
me in a very loud voice “what gives you the right” in sending the FSAR to
Zaborowski and the others. I replied to Triana that I had a *. . . legal right under
existing OSHA environmental laws and regulations to raise health and safety
issues to any level of GE management, and to express safety concerns that I
believed violated EPA environmental laws and regulations. . . ™ Triana became
mara hostile and aggrassive standing over me yelling that I didn't have a right to
go outside the chain of command at GE, that there existed a protocol that I was

i2
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required to follow. Throughout the discipline meeting, I maintained that the ™. ..
FSAR conveyed my belief that EPA environmental laws and regulations were
being violated. . . and reiterated that under existing OSHA laws, I had a right to
go outside the cham of command and raise safety concerns at any level of
management at GE. See, August 26 2002 complamant at p.9. .

1 have years of work expenence as a techmcnan employed at various commercial
.vpower plants around the United States. Durmg my period of employmeant at one
or more of these power plants, I became aware of the significant dangers and

risks associated with compressed gases such as Hydrogen Chloride, {used in the
(GEMEX gas product), and the adverse environmental damage and harm as well
as the substantial risk to pubhc health that a release of such gas products into
the environment could cause. During my period of employment at the GEMS
facility, 1 communicated to GEMS management my belief that the shipment and

use of the GEMEX and the GEMEX gas products to hosprtals across the United
states vnolated EPA laws and regufations.

. Over the years in my career path, I have previously raised environmental safety
and health concerns to managers a at other employer facilities. In.so doing, I was

‘subjected to retaliation by managers at those facilities and 1 filed DOL

complainants accordingly. Throughout my career path I have received extensive
environmental safety and ‘health training and I have successfully argued .
whistleblower cases as a pro se htrgant and have represented other
whistleblowers in court during the DOL process. Therefore, I am well aware of the
differance between raising a safety concern under the OSHA Act of 1970 versus
raising a safety concern under the EPA environmental statues and regujations.
During my employment at the GEMS facility, it was my belief that EPA laws and
regulations were being violated and/or were about to be viclated with respect fo
the air transport and use of the GEMEX and the GEMEX gases at hospitals around
the United States, and that such action posed a s:ng icant risk to the
environment and to the public. In addition, it was my belief that the ground
transport of the GEMEX and the GEMEX gases for operation at hospitals around
the United States also violated EPA laws and regulations and posed a significant
risk to the environment and to the pubhc as well as to the GE employees usmg
the GEMEX and the GEMEX gases, . :

23. On Augu:t 26"‘ 2002, 1 flled an OSHA complamt regardmg my duacharge from
Adecco and from GEMS. . A _ :

» 24 On August 27‘h 2002 I filed an OSHA compiamt regardmu rny dx:charge from

Adecco and from GEMS

25.0n August 28™,.2002, I filed a complaint for injunction with the U.S. Department of

26.

Justice, Attorney General John Ashcroft seeking to enjoin GEMS from shipping the
GEMEX and the GEMEX gases by air transport to public areas and public hospitals
around the United States. (The date of this action is corrected herein, a typo, from
the affidavit filed with the court on December 9", 2002 which indicated a date of
August 26". In addition, several spelling and grammar corrections were also made
accordmaly w:thout any change to the substance of the earlrer aff‘ dawt )

On August 28%, 2002, 1 Fled an OSHA comp!amt regardmg my d:schargn from
Adecco and from GEMS. °



27.0n September 3rd, 2002, 1 filed an OSHA complzaint ragarding my discharge from
Adecco and from GEMS. '

28.0n September 10', 2002, Bradley provided a very negative job reference for me to
a representative of Documented Reference Check, a company that I hired to confirm
that Bradley and Adecco were blacklisting me by providing negative job references to
other employers that 1 was seeking employment with. Subsequent to this evant, 1
was not able to secure any further amployment with any company that [ had sant
my resume,

29.0n September 26™, 2002, I filed an OSHA complaint regarding my discharge from
Adecco and from GEMS.

30.0n September 26, 2002, 1 filed an action with the Food and Drug Administration
seeking to enjoin GEMS from shipping the GEMEX and the GEMEX gaseas by air
transport to public areas and public hospitals around the United States.

31.0n October 1%, 2002, 1 filed petitions with the U.S. Nuclear Regulatory Commission
- ("NRC") seeking actions by the agency with respect to Adecco and GEMS. -

32.0n October 3%, 2002, having created the National Environmental Protection Center
("NEPC™} in September 2002, I sought to intervene in a licensing action before the
NRC Atomic Safety and Licensing Board (“"ASLB").

33.0n October 7%, 2002, OSHA issued determinations letters stating in general that my
complaints against Adecco and against GEMS could not be substantiated based on
0OSHA's limited investigation.

34.0n November 13"‘, 2002, NEPC acting through myself, supplemanted the earlier NRC
petition seeking NRC action be taken against Adecco and against GEMS.

35.To date, since my unlawful discharge by ADECCO and by GEMS on August 2™, 2002
from my employment at the GEMS facility, 1 have continued to make a diligent effort
to find employment. I have searched newspapers, spoke with friends, applied in
parson at local companies for positions such as a cashier or bartender. I have also
sent numerous resumes via the Interment to companies across the USA. Notably, T
have made several applications for employment at ADECCO and at GEMS and/or GE,
however, neither of these two employnrs have offered me employment since my
illagal discharged on August 2™,-2002, caused by both of these emplayers because 1
raised environmental safety and health concerns to GEMS managers during my
employment at GEMS which I believed violated EPA statues and regulations.

36.0n December 7, 2002, 1 participated as a party to the telephone deposition of Greg
Bradley, a former employee of Respondent ADECCO and a Branch Manager at the
time of my unlawful discharge on August 2™, 2002.

1, Thomas Sapoerito hereby affirm that the statements made above are true and accurate to .
the best of my recollection and behef and made this 13" day of December 2009

.,\//

Thoma; Sapp«'ﬁo

] NOTARY PUBLIC - ARIZONA
S MARICOPA COUNTY !

My Comm. Expires Jan. 25, 2005 g
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Notary Public
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