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VOTING SUMMARY - SECY-02-0199

RECORDED VOTES
NOT
APRVD DISAPRVD ABSTAIN PARTICIP COMMENTS DATE
CHRM. DIAZ X X X 4/23/03
COMR. DICUS X X X 3/28/03
COMR. McGAFFIGAN X X X 4/22/03
COMR. MERRIFIELD X X X 4/7/03
COMMENT RESOLUTION

In their vote sheets, all Commissioners approved in and disapproved in part and provided some
additional comments. Subsequently, the comments of the Commission were incorporated into
the guidance to staff as reflected in the SRM issued on May 7, 2003.



NOTATION VOTE

RESPONSE SHEET

TO: Annette Vietti-Cook, Secretary
FROM: COMMISSIONER DIAZ

SUBJECT: SECY-02-0199 - DENIAL OF PETITION FOR RULEMAKING
TO USE INFORMATION FROM PRIOR LICENSING ACTIONS
AS RESOLVED INFORMATION EOR EARLY SITE PERMIT
AND COMBINED LICENSE APPLICATIONS (PRM-52-1)

in part in part

Approved }G{t)?Disapproved XX Abstain

Not Participating

COMMENTS:

| approve the staff’s proposal to deny the Petition for Rulemaking. 1 note that an applicant for an early
site permit or combined license may already incorporate by reference previously-filed information and
that the staff’s proposed revisions to Part 52 would make this more clear. Based on the staff's analysis,
it also is not clear that the proposal set forth in the petition would produce actual efficiencies that would
justify the costs and complexities of granting the petition. However, | disapprove the proposed Federal
Register notice as drafted. As suggested by my fellow Commissioners, the staff should revise the notice
to reduce or eliminate repetitive discussion and to expound on the practical efficiencies that may occur
through incorporation of previously-filed information or reference in some instances to prior adjudicatory

determinations.

SIGNATU‘RE /

&Qva\”i?a, 3003,
DATE

Entered on "STARS" Yes X__ No




(AN

NOTATION VOTE

RESPONSE SHEET
TO: Annette Vietti-Cook, Secretary
FROM: COMMISSIONER DICUS
SUBJECT: SECY-02-0199 - DENIAL OF PETITION FOR RULEMAKING

TO USE INFORMATION FROM PRIOR LICENSING ACTIONS
AS RESOLVED INFORMATION FOR EARLY SITE PERMIT
AND COMBINED LICENSE APPLICATIONS (PRM-52-1)

In part In part
Approved __* Disapproved __X Abstain

Not Participating

COMMENTS:

See attached comments.
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Comments of Commissioner Dicus on SECY-02-0199

| approve the staff's decision to deny the NEI Rulemaking Petition, but | disapprove
the Federal Register Notice, as currently drafted.

There are several issues that are not adequately addressed in the Federal Register
Notice, as well as some problems with the current language in the Notice. | found
the Federal Register Notice to be unnecessarily repetitive in some sections, and
some discussions that were included in the Notice did not appear to be relevant (or
the relevance was not explained). | have attached edited pages addressing some
of these concerns.

On a more generic basis, the Federal Register Notice is currently focused almost
entirely on the NEI request concerning the scope of the staif's review of an Early
Site Permit application. However, the petition also raises questions concerning the
impact of prior licensing decisions or prior approved programs on NRC hearings.
This aspect of the request needs to be addressed more directly within the Federal
Register Notice. Prior NRC adjudicatory decisions do have some impact on future
adjudications. Prior adjudicatory hearing decisions, particularly concerning
application of the regulations to specific unchanged factual circumstances at a site,
may have precedential value in a future licensing hearing. OGC should assist the
staff in drafting language that properly describes what precedential value prior 7
decisions may have on future applications.

For reasons that are not clear, the Federal Register Notice in several places
discusses the NRC authority to take the action NEI requests after the Notice has
rejected the NEI proposal for policy reasons. Having rejected the NEI proposal on
policy grounds, there is no need for these discussions of NRC authority.

The Federal Register Notice would be improved if there were a discussion of the
practical efficiencies that will exist even without the changes requested by NEI.
While the current draft discusses why there may be technical issues for review
even in such seemingly stable areas as geology and meteorology, it does not
acknowledge practical efficiencies that may still exist from having conducted
previous reviews. For example, where a site-wide emergency plan exists, has
been exercised, and reviewed by FEMA and NRC, the staff will be able to more
efficiently review, for future applications involving the same site, many Emergency
Planning issues, such as methods for contacting offsite authorities, siren
notifications of surrounding populations, and potential evacuation routes. Even
without the changes NEI requests, there will be efficiencies when previously
reviewed sites or programs are part of a future application. NRC should not, in
rejecting the NEI proposal, imply that we will ignore all that has gone on before at
that site or with an applicant who is now filing an Early Site Permit application.

It is my view that the Federal Register Notice should be redrafted and resubmitted
to the Commission after consideration of the above comments and attached edits.
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resolved, unless the NRC met the Backfit Rule, (10 CFR 50.109). See proposed §52.16(d).
Regulatory requirements gnd information incorporated by reference which must be
supplemented under paragraph (b) would be subject to NRC review and approval, and the
Backfit Rule would not apply. A similar approach would be used for en,vironmental information.

See proposed §52.16(c) and (f) [sic].
Incorporation by Reference of Existing Information

Paragraph (a) of petitioner's proposed §52.16 would allow an ESP applicant to
incorporate By reference all or part of the “current licensing basis” for a site to the extent that it
“pertains to” the siting issues specified in the current §52.17. However, under §50.32,
“Elimination of Repetition,” an applicant may incorporate by reference information already filed
with the Commission. This regulatory provision may be used by an ESP applicant to reference
information from existing sources, including the safety analysis report and the environmental

report on the facility which is near the location that the applicant proposes to obtain an ESP.

Although the current Part 52 does not contain a provision that ex licitly allows ESP applicants . .
JRLine, Qensi xa,ﬁ Seqmcie ngm (;d‘d;m)

to take advantage of §50.32, the proposed new §52.5\6vould make the existing general
provisions in Part 50 applicable to the licensing processes in Part 52.2 See p.10 of the Federal
Register Notice attached to SECY-02-0077, dated May 8, 2002. Therefore, the NRC concludes

that the petitioner's proposed §52.16(a) need not be adopted.

2, -'L?'D?

2|n the draft of the new proposed §52.5, the NRC staff inadvertently omitted §§50.31
and 50.32. The NRC staff plans to include these provisions in the final Federal Register Notice
for the proposed Part 52 update rulemaking.
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Misapplication of “Current Licensing Basis” Concept and the Backfit Rule

Paragraphs (b) through (f) of proposed §52.16 constitute the heart of petitioner's
proposal, viz., resolution of issues in an ESP procéeding. waever, t'l'1e NRC regards the
proposal as a misapplication of the “current licensing basis” concept and the Backfit Rule. The
petitioner’s proposal uses the term “current licensing basis” in the context of a site for which a

. construction permit or license has been issued. The NRC developed this concept for renewing
nuclear power plant operating licenses under 10 CFR Part 54. The NRC uses the concept to
determine the scope of the NRC safety review necessary to support the NRC's decision to .
renew a nuclear power plant's operating license. The NRC limited the scope of the NRC safety
review for license renewal partly because the NRC has already made a licensing finding for the
facility. Furthermore, as part of the Part 54 rulemaking, the NRC completed a comprehensive
examination of NRC's post-licensing regulatory activities and determined that for all facilities the
current licensing bases have been subject to continuing NRC oversight and have been
appropriately updated. Thus, a broad-scope safety review against current requirements is

@eeessaw at license reqewal. The renewed license is issued to the same facility
for which the NRC previously granted operating authority, and except for aging management
programs, the operating authority for the facility under the renewed license is identical to the
authority under the previous operating license. By contrast, there is no “current licensing basis”
for a facility not yet granted a license, even if it is located at a site for which a construction

permit or operating license has been issued to another facility.

More importantly, information for an existing facility, even if updated in accordance with
the NRC's regulatory requirements and oversight activities, may not be applicable from a
technical basis to a new facility to be located on the same site as an existing licensed facility.

4@ .,
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mw, to determine if the NRC's findings
on these subjects could be used for a new facility to be constructed at the same site without
substantial change or supplementation, in order to avoid dupiicative NRC review and approval.
These areas are geotechnical information and meteorology. in-beth-ereas;the-NRG-believes~
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application of the updated information would be insufficient to demonstrate compliance with
regulatory requirements in effect at the time of the ESP application (which petitioner’s proposal
would require, see §52.16(d)), and accordingly there would be little basis for avoiding necessary

NRC review and approval.

In the geotechnical area, the NRC accepted the suitability of the site for construction
and operation of a specific facility design. The NRC's findings were based upon the applicant’s
subsurface investigations to obtain the necessary geologic and seismic data,'and the
applicant’s evaluations of the data to determine the suitability of the site for that facility’s reactor
design. Even if the proposed ESP is to be located precisely on the footprint of a previously-
approved facility that has not been constructed, the NRC believes that substantial additional

information must be submitted by the applicant and evaluated by the NRC to demonstrate that

the site is suitable.

The applicant would need to demonstrate and the NRC must find that the data originally

collected to determine the suitability of a specific reactor type to be constructed and operated at

0@%%, Y
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a specific location supports the suitability of {he site for some as-yet-unspecified design. The
certified designs and con;emplated designs provide a range of depths of embedment and
implications for hydrological radionuclide transport. In addition, the applicant needs to
demonstrate anstheiRE=mrEssfind that the data collected more than’QO years ago is still
relevant, given the current knowledge of regional seismic activity, current data collection and
analytié:al methods, and that the acceptance criteria of the previous licensing action are still .
relevant. Thére have been advances in the knowledge of seismic activity in the United States
and how ground motion propagates from the seismic source to the site, particularly in seismic
source zones such as the New Madrid and the Wabash Valley regions in the Midwest. There
have been changes in the state-of-the-art techniques for performing subsurface investigations,
(e.g., cone penetrometer testing and suspension logging inside one of the deep boreholes
rather than across two boreholes). Furthermore, the reactor site criteria in 10 CFR Part 100
were significantly revised in December 1996. The applic;ant would have to supplement the

geotechnic information as necessary to meet the current requirements of the revised Part 100.

sup‘p’remeﬁteé;m NRC would need to evaluate the geotechnical and seismic information
against the current knowledge of regional seismic activity, the current data collection and
analytical methods, and the current acceptance Icriteria to make its safety determination against
the revised Part 100. Thus, even in the most favorable case, the NRC believes that substantial
additional information, analyses and evaluation is necessary to determine whether existing
findings on geotechnical data are applicable to a proposed facility which may be constructed on
the same footprint as a previously-approved but unconstructed facility.

C@& 07
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These concems about teehnrical applicability of the data for the existing facility and
review effort would only inérease if the ESP was for an alternate location on the site. The
distance between the existing licensed facility (or footprint for a facility t.hat was authorized but
not constructed) and the proposed facility may resulit'in differences in site suitability. Localized
subsurface faults which were not adequately characterized during the previous licensing action
could bring representativeness of the incorporated geotechnical information into question.
There may be other differences in the characteristics of local subsurface materials (e.g., depth
of bedrock and soil types) between the existing licensed facility (or footprint for a facility that
was authorized but not constructed) and the proposed facility, which may render inapplicable
the original data and findings with respect to geotechnical characteristics (or at least require
substantial supplementation of the original data and findings).

Yhe exakng Weengee il heve

In the area of meteorology, the-applicafit-has collected data that the NRC previously
determined was sufficiently representative of the meteorological environment for the (then
proposed) facility. While this dat: ‘I\Sa\g-uge%n supplemented to a certain extent by data collected
throughout the period of opération of the facility, the type of data that has been collected in
many cases has been reduced to a limited set necessary to support emergency action
determinations. Also, as a technical matter, data collected to support the original findings may

urren T
not be representative oneteorological conditionsfgfr the proposed site. Localized changes
such as changes in land use, the erection of new structures and the removal of existing
structures, have the capability to significantly alter the previous characterization of the site’s
meteorology. These changes in local conditions may not be reflected in the licensing basis for
the plant, inasmuch as they are unnecessary to support emergency action determinations.

Furthermore, the meteorological data previously collected to support the existing facility’s

design may be insufficient to characterize the release characteristics unique to the specific

ha "6(& %.o”z‘
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design (or the envelob? of designs) that may be built under the ESP. For example, the NRC
guidance contains diffefent consequence analyses, viz., elevated release versus ground-level
release (and therefore the meteorological data necessary to support such analyses), depending
upon whether the facility is a boiling water reactor or a pressurized water reactor. The
application and review effort would only increase if the ESP was for an alternate location on the
site. The distance between the existing licensed facility (or footprint for a facility that was
authorized but not construcied) and the proposed facility may result in sufficient terrain
differences or orientation differences that call into question the applicability of the
meteorological data collected at the existing facility to a facility that may be constructed under

the proposed ESP.

In summary, prior NRC findings with respect to the characteristics of a site and
compliance with then-current regulatory requiremen:ts with respect to an existing facility,
updated in accordance with exiting requirements and practices, does not ensure that the data is
sufficiently accurate and comprehensive to support a current ESP siting determination. Thus,
the petitioner’s proposal to extend the concept of a “current licensing basis” in the manner

contemplated by its proposed §52.16 is technically inappropriate.

This iiy that the NRC is foreelosed from adopting a rule which limitsthe scope
of an NRC reviéw of an ESP applieation (and, cowtlﬂﬁ; eofa hW
vities. On

on prior NRC regulatcty determinatieris and oversight

ESP.application) base

the contrary. NRC has authoriyunder Section 161 '.::14823. of t tomic Ener

L
19,54;’a{amended (AEAﬂ)y,_ﬂ,to’bromulgate su/c‘r;,regulations, ?ﬂessed by the NFC’s adoption
e w .

7~

" ~
of the originalES,E*ré’quirements in 10.CFR Part 52 (54 ER"15372, Ay , 1889), and-the

/
requiremenits for nuclear power plant license renewal in 10 CFR Part 54. These two
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“Hssue resglution,” i.e.,

rulemaklngs repfesent drﬁerent regul Ty approaches for achiewi
limiting tjxé scope of r:att?w ich: (i) an applicant address in
evaluate and e findings in order rovide the re

|Z:ayember of the public may seek to liti in a hearing assogiated with the N

tory approval. However, the N oes not believe that t petitibner’s propdsal proyides
a sufficient basis for institutipg-fulemaking under either-of these regulatory approachesfor
achieving issue .resolution. i

In Part 52, the Commission indicated that issue resolution would be justifiable for a

application; () the NRC

period of 10 to 20 years—the term of an ESP (54 FR at 35378, second column). However, as

part of this discussion the Commission indicated:

The Commission is confident that there will be information
adequate to support site approvals lasting up to 20 years. After
all, the Commission licenses plants and their sites for operation
for periods of up to twice twenty years. Where adequate

information is not available, early site permits™will not be issued.

Id. (emphasis added). Thus, the Commission expressed its expectation that information
submitted for an ESP would be evaluated to determine if it is “adequate” to support findings
over the duration of an ESP. By contrast, petitioner’s proposal would rely upon siting
determinations that were intended to support a contemporaneous licensing action. Therefore,
the NRC gave no consideration to whether its determinations with respect to the adequacy of

the information and compliance with applicable regulations would remain viable to support other

siting determinations for as long as the site had a licensed faciity.

-14- %;J o%
25

n -



SP without NRC consider

Propésal appears to prowvide for issuance of fon on wh:hery
g findings oybe uration

ermined siting inforafation is adequate to support si

yuers is not necess
supported by a ¢

resﬁact to the reaguyry/

~-15- .
o%;(é M
1%

2



Vv o
for malnwz the adequac éf the currgpﬂfc;enSIng base‘ff of’ﬁ'lgnts for purposes{gf Ilcense

'/

f‘
ren?l By contrast petntnoner’sE’SP proposal did nof identify dlscrete e siting matters
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The NRC also believes that the petitioner’s proposal would essentially extend the Backfit
Rule to situations for which the policies underlying the Backfit Rule are not applicable. The
Backfit Rule was intended to address a licensee’s expectation of regulatory stability. That s, a
licensee expects that the terms and conditions of the licensee’s authority under a license will
not be changed after the NRC has issued the license, except as permitted in the Backfit Rule.
The Backiit Rule established regulatory criteria to be used by the NRC in evaluating proposed
new and changed regulatory requirements and changes in NRC interpretations and findings

with respect to compliance with those requirements.

An ESP applicant, albeit one that already possesses a construction permit or operating

license at the site for which an ESP is being sought, trderiie-

no regulatory expectation that the NRC's determination of whether the application complies with
applicable regulatory standards would be constrained by the “current licensing basis” for the
earlier-issued construction permit or operating license at the site. The-ESP-applicant’s

re i extend, —totitensing associated wi Hiby-for-which—
theMRCprevieushy granted a constraction-permitor-operatinglicense. An ESP application,
submitted years after the issuance of the construction permit or license for an existing facility on
the site, cannot reasonably be viewed as implicating the “regulatory stability” concept underlying

the current Backiit Rule. The NRC further notes that the petitioner's proposal would also permit

-16- . »
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an ESP applicant that does not have a construction permit or license at the site to reference the
“current licensing basis:-’ of another licensee’s facility located at the proposed ESP site. Again,
under' current regulatory practice the ESP applicant does not have any reasonable expectation
of regulatory stability with respect to its new application, inasmuch ;s the NRC has not taken .

any licensing action for the ESP applicant with respect to a facility located at that site. Fhe~

NRC-has-the-autherity-to-modity IS regulatory system to-effettively extercthe-ticensee's

Regulatory Efficiency and Effectiveness, and Reducing Unnecessary Regulatory Burden

Even if the NRC were to adopt the petitioner’s proposal, the NRC does not believe there

would be a significant increase in regulatory efficiency and effectiveness, or a significant

’_V

reduction in unnecessary regulatory burdenAw

petitioner claims the proposed regulations will enhance the efficiency of the regulatory process
by eliminating duplicate reviews of matters resolved in previous proceedings. However,
§52.16(b) and (c) apparently concede that backfitting protection and “issue resolution” are not
appropriate in circumstances where—atfter issuance of a construction permit or license for a
facility at a specific site—either significant new information relevant to siting becomes known or
new regulatory requirements relevant to the siting decision are adopted by the NRC. Thus,
paragraphs (b) and (c) would require that the application be supplemented tq address

JSomplianee ws

Gnd Yo .
significant new information as-weit-as include information on‘hew-the new regulations weuld-be-




with-the-rewregulations. Paragraphs (b) and (c) would also require that the application

address cumulative impacts of the proposed new facility contemplated by the ESP, and the
impacts of the new facility on the existing facility (and vice versa). Section 52.16 (d) and (f)
would require the NRC to make the necessary findings with respect to the new information and
compliance with the new regulations. The NRC does not believe that the petitioner’s proposal
would result in any real savings in resources expended by the ESP applicant in preparing the
application or by the NRC in reviewing and acting on the application. Nor does the NRC believe
that there would be any significant reduction in the time needed for the applicant to prepare the

application or for the NRC to review and act on the application.

First, the detailed analysis necessary to establish that there is no significant new
information for each relevant EéP sdbje.ct matter and that the application meets current
requirements is likely to consume at least as many resources as would be consumed if the
proposed amendments were not adopted. As discussed above, the NRC considered two
areas—geotechnical information and meteorology—to assess the applicability of the data and
findings made in connection with the original ficensing. In both areas, the NRC does not
believe that there would be any significant increase in regulatory efficiency and effectiveness, or

a reduction in unnecessary regulatory burden.

As discussed earlier with respect to “current licensing basis” and geotechnical
information, the applicant must demonstrate and<the=RRS-rastHrdthat the data collected
some years earlier is still relevant, given the current knowledge of regional seismic activity,
current data collection and analytical methods, and the acceptance criteria of the previous

licensing action. Regardless i i at the miorma

te-be—suaﬁ%emem&—%e NRC would need to evaluate the geotechnical and seismic information
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against the current knowledge of regional seismic activity, the current data collection and
analytical methods, and 't;ae current acceptance criteria to make its safety determination against
the revised Part 100. Even in the most favorable case, the NRC believes that there would be
no real gain in NRC regulatory efficiency or reduction in the .applicant"s burden. The application
and review effort would only increase if the ESP was for an alternate location on the site,
inasmuch as the applicant would have to demonstrate that specific characteristics of the local

subsurface material for the existing facility apply to a facility located at a different location on

the site. Thus, NRG does not believe that substantial regulatory efficiency and effectiveness, or

reductions in unnecessary regulatory burdens will result if proposed §52.16 is adopted.

reductions in.ufinecessary regulat' urdens will result if proposed §5 i adopted.®

*The NRC also believ at current data being collected by licefisees under their
operational program 1 fements will be insufficient, in and elf, to support NRC siting

determinations, rrent onsite meteorological monitori rograms are intended to €

licensees provide representative and reliable data-fdr emergency planning and
pur s. The set of parameters needed to-meet operational objectives wasnarrowly
re?tgr%ted to those necessary to follow-#€ course of an accident, (i.e., wifid direction and speed,
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In short, the petitioner’s proposal would merely change the focus of the application
preparation and NRC revie\;rto whether (1) the applicant considered and adequately
characterized all new and significant information, (2) the referenced information meets current
requirements, and (3) the accuracy and completeness of any new inforrr;ation to support the

claim that existing information is adequate to meet the new requirements.

Second, regardless of whether the petitioner’s rule is adopted, the NRC has to evaluate:
(1) the cumulative radiological and environmental impacts of the proposed new facility (the
information required by paragraphs (b)(2) and (c)(2)); (2) the potential safety impacts of the
existing facility on the proposed facility (information required by paragraph (b)(3)); and (3) the
potential safety impacts of the proposed new facility on the existing facility (information required
by paragraph (b)(4)). Even if there is no new information g%g-new regulatdry requirements
(which, as discussed above, the NRC does not believe is a reasonable expectation), the
applicant has to address these issues in its application and the NRC has to evaluate these
issues and come to a conclusion in acting on the ESP application. The NRC concludes that
paragraphs (b)(2)-(4), and (c)(2) simply make explicit what already must be done under existing
regulations, and therefore these paragraphs would not increase regulatory efficiency and

effectiveness or reduce unnecessary regulatory burden.

Third, the NRC does not believe that there would be any significant reduction in the
matters that may be addressed in a hearing associated with the issuance of an ESP under the

proposal. The petitioner proposes to limit the scope of the mandatory hearing by adopting, by

and an indicator of atmospheric stability; see Regulatory Guide 1.97). These parameters are a
small subset of the meteorological parameters {(delineated in Regulatory Guide 1.23) which are
needed to evaluate design basis accidents for a particular design/site combination and for

environmental impact evaluation.
-20- °
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In summary, the NRC does not believe that it is technically possible to apply programs
such as physical protection, emergency preparedness, and QA from another facility to a
proposed COL without substantial evaluation and consideration of the acceptability of the

information with respect to the specific characteristics and location of the proposed facility. 'El:us»‘

COL applicd jon (and, consequéntly, limits
ftr;ase’dzﬁgon prior R@:to
with respee\(pe:"ﬁon i :
;g@yshﬁé:;}m/eCommission’s adoptio art W
for the réasons discussed earlier these rulemakings may be distinguished from etitioV

~ )

ich ljmits the scope of.an RC review-ofa=—

proposal.

The NRC also believes that the petitioner’s proposal would essentially extend the Backfit
Rule to situations for which the policies underlying the Backfit Rule are not applicable. A COL
applicant simply can have no reasonable regulatory expectation that the NRC's determination of
whether the application complies with applicable regulatory standards would be constrained by
the “current licensing basis” for a previously licensed facility at that site. This is even more true

for a COL applicant referencing a previously licensed facility at a different site.

sing associa

The COL appli 5 regulatoriyecta'm, at most, to li

for which the NRC iously granted a co

with yi
a(_pp‘__l_cation fora COL

for an existing Tacility on the same sjte;cannot reasonably beviewed as impli
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regulatory stability concept-tinderlying the current Baekfit Rule. Thys gven moW ith
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earlierfor an existing facility/4t a differer}t/site.

res:ftto?,apﬁ;ﬁon fora CQ eferer@g,a/&onstructiogpeﬁit or Ii/ee@ued/yeﬁ\

- Regulatory Efficiency and Effectiveness, and Reducing Ljnnecessary Regulatory Burden

Even if the NRC were to adopt the petitioner’s proposal, the NRC does not believe there
would be a significant increase in regulatory efficiency and effectiveness, or a significant
reduction in unnecessary regulatory burden. Turning first to §52.80(a), which v_vould -extend the
provisions of proposed §52.16 to the COL application, the NRC believes that the proposal will
not result in a significant increase in regulatory efficiency, or a significant reduction in
unnecessary regulatory burden, for the reasons stated earlier with respect to §52.16. In
addition, proposed §52.80(a) would allow the COL applicant to incorporate siting information
from another site owned by the COL applicant. Assuming that the petitioner’s proposal
implicitly requires the COL applicant to demonstrate how the information on the referenced site

is applicable to the proposed site, the NRC's review would be even more complex.

With respect to the petitioner’s proposal in §52.80(b) to allow COL applicants to
incorporate programmatic information by reference, the NRC agrees that the proposal would
significantly reduce the COL applicant’s regulatory burden. However, the NRC believes that the
reduction would be inappropriate. Unlike proposed §52.16(b)(1) and (2), proposed §52.80(b)
would not require the COL applicant to demonstrate that the programmatic information from the
referenced site and facility is relevant and technically applicable to the proposed COL site and
facility. Further, unlike §52.16(b)(3) and (4), §52.80(b) would not require the COL applicant to

address the safety impacts of the proposed facility and the existing facility on each other.
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RESPONSE SHEET
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COMMISSIONER MERRIFIELD’S COMMENTS ON SECY-02-0199

| approve the staff’s decision to deny the Petition for Rulemaking, but | disapprove the proposed
Federal Register as currently drafted. For the reasons given by Commissioner Dicus and the
following comments, | recommend substantial revisions to the Federal Register notice. The
Petition for Rulemaking to permit applicants to use information from prior licensing actions
raises sensible questions about how to fairly and efficiently take advantage of information and
programs previously approved by the NRC and already subject to a public hearing.

| agree with the petitioner that there must be discipline in the review process for new plant
licensing applications. The Federal Register notice should be rewritten to make this clear. The
Federal Register notice should explain the difference between licensing plants in a mature
industry environment, rather than an emerging industry as was the case for the majority of the
existing plant licenses, and that relying on already proven programs, to the extent that they are
applicable, minimizes the risks of imposing modifications that are based on unproven
assumptions. To ensure that future license applicants and the public understand the staff’s
review process of programs and siting information, in a separate document (e.qg., Standard
Review Plan), the staff should explain its review process, including specific criteria that the staff
will use to make its determination as to whether new siting information or a program
modification is necessary. The staff should submit this document to the Commission for
approval.

| also agree with the petitioner that the scope of the adjudicatory hearing should be narrowed to
preclude litigation of issues that have previously been resolved. The Commission has a long
adjudicatory history of precluding re-litigation of issues from one proceeding to the next, taking
into consideration fairness to the participants and efficient case management. However, the
circumstances for precluding re-litigation of issues are clearly prescribed in judicial and
Commission cases and significantly differ from the current criteria proposed in the petition.
The agency’s discretion to limit litigation of issues in any adjudication is circumscribed by the
Atomic Energy Act, Section 189(a) hearing requirements.? In addition to issue preclusion
doctrines, through rulemaking the Commission has in effect precluded certain issues from
litigation, but in contrast to the proposal here, those issues were resolved on their merits. See,
e.q., certain license renewal issues addressed in 10 C.F.R. Part 51, Appendix B to Subpart A.
Consequently, | agree with the staff to deny the petition with respect to the criteria to be used to
determine whether an issue should be precluded from re-litigation.

For these reasons, and those espoused by Commissioner Dicus, the Federal Register notice

needs substantial revision. -
o~

' There are issue preclusion doctrinés, which the Courts have developed and which
have been applied in NRC proceedings. Cleveland Electric lllumination Co, et al. ( Perry
Nuclear Power Plnat, Unit 1 and Davis-Besse Nuclear Power Station, Unit 1). For example, the
doctrine of collateral estoppel permits exclusion of issues actually litigated, the disposition of
which were necessary to the outcome of the first action. ld. at 284.

2 Although the Commission has broad discretion to establish the scope of a licensing
proceeding, “its discretion to limit public participation in resolving the matters it deems relevant
is more circumscribed as a result of section 189(a)’s hearing requirements.” UCS v. NRC, 435
F.2d at 1437, 1446 (D.C. Cir. 1984). “The agency must generally provide an opportunity for
submission of evidence as to any and all issues of material fact.” Nuclear Information
Resource Service v. NRC, 969 F.2d 1169, 1444 (D.C. Cir. 1992).




