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NRC STAFF BRIEF IN RESPONSE TO INITIAL WRITTEN SUMMARIES
OF RELEVANT FACTS, DATA AND ARGUMENT UPON WHICH THE
OPPOSING PARTIES PROPOSE TO RELY AT ORAL ARGUMENT

ON TECHNICAL CONTENTION TC - 2

INTRODUCTION

Pursuant to the Atomic Safety and Licensing Board ("Board") Memorandum and Order of

December 26, 2002 ("Scheduling Order"), the U.S. Nuclear Regulatory Commission staff ("Staff")

hereby submits its written summary response to the initial written summaries presenting the facts,

data, and argument upon which the opposing parties intend to rely at oral argument, scheduled for

May 19, 2003. For the reasons set forth below, the Staff continues to submit that there is no

genuine and substantial dispute of fact or law relating to the San Luis Obispo Mothers for Peace,

et al ("SLOMFP" or "Intervenors") Technical Contention 2 ("TC2") the resolution of which would

require the introduction of evidence in an adjudicatory proceeding. Staff made the judgment that

this responsive pleading did not require further supporting affidavits and continues to rely upon, and

reference the affidavit of Michael A. Dusaniwskyj filed with Staff's Initial Summary.

BACKGROUND

On December 21, 2001, Pacific Gas and Electric ("PG&E" or "Applicant") applied for a

license, pursuant to 10 C.F.R. Part 72, to possess spent fuel and other radioactive materials

associated with spent fuel in an independent spent fuel storage installation ("ISFSI"), to be
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constructed and operated at the applicant's Diablo Canyon Power Plant ("DCPP") site. Responding

to an April 2002, notice of opportunity for a hearing regarding the ISFSI application, a number of

timely requests for hearings and petitions to intervene were received, the majority of which were

filed with SLOMFP acting as lead Intervenor for a variety of individuals and organizations.' See

67 Fed. Reg. 19,600 (April 22, 2002). In addition to the SLOMFP intervention challenge, various

state and local organizations filed requests to participate as interested governmental entities under

10 C.F.R. § 2.71 5(c).2

In LBP-02-023, 56 NRC 413(2002) ("Contention Order"), the Atomic Safety and Licensing

Board ("Board") granted intervention to some of the organizations represented by SLOMFP. Over

a series of Board orders, various organizations seeking to participate as interested governmental

entities were admitted under 10 C.F.R. § 2.715(c).3 The Board determined that, in addition to

satisfying the standing requirement, SLOMFP also raised one admissible contention, TC-2, which

' See "Supplemental Request for Hearing and Petition to Intervene by San Luis Obispo
Mothers for Peace, Avila Valley Advisory Council, Peg Pinard, Cambria Legal Defense Fund,
Central Coast Peace and Environmental Council, Environmental Center of San Luis Obispo,
Nuclear Age Peace Foundation, San Luis Obispo Chapter of Grandmothers for Peace
International, San Luis Obispo Cancer Action Now, Santa Margarita Area Residents Together,
Santa Lucia Chapter of the Sierra Club, and Ventura County Chapter of the Surfrider Foundation"
dated July 18, 2002.

2 See "San Luis Obispo County's Request to Participate as of Right under 2.715(c)", filed
June 20, 2002; "Request of Port San Luis Harbor District to Participate as of Right under 2.715(c)",
filed July 19, 2002 (Notice of Withdrawal filed January 6, 2003); "California Energy Commission's
Request to Participate as of Right under 10 C.F.R. 2.715(c)", filed August 16,2002; "Diablo Canyon
Independent Safety Committee Request to Participate as of Right under 10 C.F.R. 2.715(c)", filed
August 20, 2002; Avila Beach Community Services District request to participate as interested
governmental entity, filed August 14, 2002, as supplemented on September 17, 2002 and
October 7, 2002; and the "Request of the California Public Utilities Commission to Participate as
of Right Under 2.715(c)", filed January, 28, 2003.

3 In LBP-02-023, the Board admitted SLOMFP, Santa Lucia Chapter of the Sierra Club, San
Luis Obispo Cancer Action Now, Peg Pinard, the Avila Valley Advisory Council, and Cental Coast
Peace and Environmental Council as section 2.714 participants; and all governmental entities
seeking section 2.715(c) status were admitted with the exception of the Diablo Canyon
Independent Safety Committee.
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asserted that the Applicant failed to demonstrate that it has satisfied the financial qualification

requirements of 10 C.F.R. § 72.22(e) to construct, operate, and decommission the proposed ISFSI

in light of PG&E's ongoing petition for reorganization under Chapter 11 of the Bankruptcy Code.

After receiving requests from both the Applicant and the NRC Staff to conduct this hearing

pursuant to 10 C.F.R. Part 2, Subpart K, the Board granted the requests and oral argument has

been scheduled for May 19, 2003 in San Luis Obispo, California. In accordance with 10 C.F.R.

§ 2.1113 and the Board's Scheduling Order, the parties filed their written summaries and

supporting information on April 11, 2003.4 The Staff now presents its response to the written

summaries filed by the opposing parties.5

STATEMENT OF FACTS

On December 21, 2001, PG&E filed an application requesting a license for an ISFSI at

DCPP. See Affidavit of Michael A. Dusaniwskyj, T1 2, April 11, 2003, ("Affidavit"). An ISFSI at

Diablo Canyon is part of PG&E's plan to provide storage capacity for spent fuel generated by the

DCPP through the remainder of the term of the respective NRC operating licenses (DPR 80 and

DPR 82) because a permanent repository is not yet available and is not expected to be available

on a schedule to meet DCPP operational needs. Id. at 11 9.

4 See "Summary of Facts, Data, and Arguments on Which the Governmental Participants
Intend to Rely at the Subpart K Oral Argument", April 11,2003 ("IGPs Initial Summary"). The IGPs
are identified in a footnote as: the Avila Beach Community Services District ("ABCSC"), the
California Public Utilities Commission ("CEC"), and San Luis Obispo County ("SLOC"); "Summary
of Facts, Data and Arguments on Which the California Energy Commission Intends to Rely at the
Subpart K Oral Argument", April 11,2003 ("CEC Initial Summary"); "Summary of Facts, Data, and
Arguments on Which Pacific Gas And Electric Company Will Rely at the Subpart K Oral Argument",
April 11, 2003 ("PG&E Initial Summary"); and "NRC Staff Brief and Summary of Relevant Facts,
Data and Argument upon which the Staff Proposes to Rely at Oral Argument on Technical
Contention 2", April 11, 2003 ("Staff Initial Summary").

I Staff's response is directed to the arguments presented by the CEC and the IGPs rather
than SLOMFP, the proponent of the contention, because SLOMFP has elected not to file an Initial
Written Summary. The Staff is proceeding on the assumption that SLOMFP's decision not to play
an active role in this matter does not render the contention unsupported.
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In order to satisfy the elements of 10 C.F.R. § 72.22, the general and financial information

required to be included in an ISFSI application, PG&E provided estimates of the construction,

operating, and decommissioning costs of the facility. Id. at ¶10. According to PG&E estimates,

the estimated construction costs are approximately $63 million, estimated operating costs for the

facility from 2006 to 2040 are $176 million, and the decommissioning costs are estimated to be

between $12.5 and $13.9 million. Id. The application states that "both capital expenditures and

operation and maintenance costs will be covered by revenues derived from electric rates."

Id. at ¶ 11.

THE ADMITTED CONTENTION

In the Contention Order, 56 NRC at 441-443, the Board admitted one technical contention

for litigation in this proceeding. The admitted contention states that "PG&E has failed to

demonstrate that it meets the financial qualifications requirements of 10 C.F.R. § 72.22(e).

SLOMFP Hearing Request, July 18, 2003, at 11.

The Board admitted the contention with two bases, stating that "notwithstanding PG&E's

financial qualifications to conduct day-to-day DCPP operations, in its bases two and three SLOMFP

has raised relevant and material concerns regarding the impact of PG&E's bankruptcy on its

continuing ability to undertake the new activity of constructing, operating, and decommissioning an

ISFSI by reason of its access to continued funding as a regulated entity or through credit markets."

Contention Order, 56 NRC at 441-443. The Board, in admitting the contention, added the caveat

that neither the unresolved California Attorney General's lawsuit against PG&E Corporation for

alleged fraud,6 nor the financial qualifications of any entities that may in the future construct or

operate the ISFSI, are litigable matters under this contention. Id; Affidavit at 11 3.

6 People of the State of California v. PG&E Corporation, et a., Superior Court of the State
of California for the County of San Francisco, Case No. CGC-02-403289.
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ARGUMENT

Neither the Interested Governmental Participants nor the California Energy
Commission Has Met Its Burden Under Subpart K to Raise an Issue
That Can Only Be Resolved Through an Adiudicatory Proceeding

As is discussed in more detail below, neither the IGPs nor the CEC have satisfied the heavy

burden imposed upon them in accordance with Subpart K. As was discussed in more detail in

Staff Initial Summary, under 10 C.F.R. § 2.1115(b), a two-part test is used to determine whether

a full evidentiary hearing is warranted on a contention in a 10 C.F.R. Part 2, Subpart K proceeding:

(1) There must be a genuine and substantial dispute of fact which can only be resolved with

sufficient accuracy by the introduction of evidence in an adjudicatory hearing; and (2) the decision

of the Commission is likely to depend in whole or in part on the resolution of that dispute. See

Northeast NuclearEnergy Co. (Millstone Nuclear Power Station, Unit 3), CLI-O1 -3,53 NRC 22,26

(2001). Notwithstanding NRC rules of practice that place the ultimate burden of proof on the

license applicant with respect to merits disposition of any substantive issue in a proceeding, relative

to the central Subpart K issue of the existence of disputed material facts requiring an evidentiary

hearing, the burden is on the party requesting adjudication. See Carolina Power & Light Company

(Shearon Harris Nuclear Power Plant), LBP-00-12, 51 NRC 247, 254-255 (2000). The criteria of

10 C.F.R. § 2.1115(b) for determining whether a full evidentiary hearing is warranted are strict and

are designed to ensure that the hearing is focused exclusively on real issues. See Northeast

Nuclear Energy Co. (Millstone Nuclear Power Station, Unit 3), CLI-O1-3, 53 NRC 22, 26 n. 5

(2001).

Accordingly, in the case at hand, the Board can resolve Contention TC-2 on the information

presented as the opposing parties have failed to meet their burden of presenting an issue that can

only be resolved through an adjudicatory proceeding.
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The Interested Governmental Parties Fail to Present any Genuine
and Substantial Dispute in TC-2 with Respect to a Material Issue
that Requires the Introduction of Evidence in an Adiudicatory Proceeding

The Interested Governmental Parties ( "IGPs") principal argument is that current PG&E

cannot demonstrate financial qualifications and decommissioning financial assurance. See IGPs

Initial Summary, at 5. The IGPs apparently believe that the at least 20 year life of the ISFSI

prohibits a finding favorable to PG&E. This argument carries little weight. The Staff perceives the

IGPs to be arguing that PG&E is required to demonstrate, for the next 20 years, revenues sufficient

to construct, operate, and decommission the ISFSI. Completing their argument, the IGPs maintain

that PG&E cannot make this showing. See IGPs Initial Summary, at 5-6. However, there is no

such requirement in NRC's regulations. Rather, the NRC is required to find that there is

reasonable assurance" of financial qualifications and decommissioning financial assurance for an

application under review. See PowerAuthority of New York (James A. Fitzpatrick Nuclear Power

Plant, Indian Point, Unit 3), CLI-01 -14, 53 NRC 488, at 517 (2001). The Commission there stated,

"[a]s we have cautioned in the past, however, we do not expect 'absolute certainty' in the financial

arena; it is enough for Applicants to rely on plausible assumptions and forecasts." In the area of

financial qualifications and assurance, the Commission has held that its reasonable assurance

standard for such matters is necessarily a predictive finding. See N. At!. Energy Serv. Corp.

(Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, at 219-220 (1999). The Commission there

stated that "[s]peculation of some sort is unavoidable when the issue at stake concerns predictive

judgments about an applicant's future financial capabilities."

Furthermore, the above-cited Commission decisions in the reactor licensing arena apply

with at least as much logic with respect to ISFSI licensing under 10 C.F.R. Part 72. In Private Fuel

Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-00-1 3,52 NRC 23, at 30 (2000),

the Commission stated that "outside the reactor context it is sufficient for a license applicant to

identify adequate mechanisms to demonstrate reasonable assurance, such as license
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commitments or other commitments ." None of these Commission decisions diminishes the

significance of the findings required under 10 C.F.R. § 72.22(e), but the decisions do demonstrate

that the Commission has not defined financial qualifications and assurance as entailing the type

of "certainty" espoused by the IGPs. See IGPs Initial Summary, at 14.

The information required by section 72.22(e) has been fully provided by PG&E. The

information is set forth in the Application (Sections 1.3, 1.5, 10.0; Attachment F, Chapter 4) and in

PG&E's June 7,2002 response to the Staff's oral request for additional information. The estimated

costs are set forth in a manner readily reviewable by the Staff. See Affidavit at ¶16. The Staff's

economic expert has independently reviewed these estimates based upon the information in the

Application, as supplemented; his reviews of other proposed facilities; and his general experience

with financing associated with electric utility facilities. See Affidavit at ¶110-12; Exhibit 1 to Staff

Initial Summary. The Staff has concluded that the estimates are reasonable and that there is

reasonable assurance that the necessary construction, operation, and decommissioning costs will

be available, as needed. See Affidavit at ¶13.

The California Energy Commission Fails to Present Any Genuine
and Substantial Dispute in TC-2 with Respect to a Material Issue
that Requires the Introduction of Evidence in an AdiudicatorY Proceeding

The California Energy Commission ("CEC") asserts two broad arguments in its Initial

Summary, neither of which supports the need for an adjudicatory proceeding to resolve. First, the

CEC contends that the NRC Staff cannot support its reasonable assurance finding based upon the

evidence presented. See CEC Initial Summary at 8. In support of this argument, the CEC cites

to both Staff interrogatory responses and deposition testimony of Staff witness Michael A.

Dusaniwskyj and appears to argue that, due to the Staff's "contradictory" statements, the CEC is

unclear as to what the Staff actually relied upon to reach a conclusion that PG&E has

demonstrated compliance with the NRC financial qualification requirements. Id.
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Contrary to CEC's assertion, the Staff's position has been consistent in this proceeding.

All of the Staff's Interrogatory Responses cited by the CEC stated that the Staff's finding of

reasonable assurance was based upon an analysis of the information presented in the application

in light of PG&E's current organizational structure, and including brief references to its plan of

reorganization filed in the Chapter 11 proceeding.7 Likewise, in the deposition, the Staff explained

that its finding of reasonable assurance is based upon current PG&E's organizational structure. 8

Additionally, Staff also explained in both the responses to interrogatories and the deposition

testimony that it considers this appropriate because if the organizational structure of the ISFSI

applicant or licensee changes through the bankruptcy reorganization, or for any other reason, a

supplement to the current application, a new application, or a license transfer request would be

required, depending upon the timing of such an occurrence. In any of these circumstances, there

would be an attendant right to a hearing, whether in this proceeding or some other proceeding.

Moreover, to the extent that any of Mr. Dusaniwskyj's deposition testimony may have created

confusion for CEC, that confusion should be dispelled by his clear statements in his Affidavit that

he did not make any assumptions regarding the outcome of the Chapter 11 reorganization

proceeding in reaching his findings.'0

The CEC expresses additional confusion by the fact that NRC Staff considered the entire

ISFSI application and supplement provided by PG&E, which included brief discussion of PG&E's

7 See CEC Initial Summary at 10; NRC Staff's Responses to San Luis Obispo County's
First Set of Interrogatories and Requests for Production of Documents Directed to the NRC Staff,
dated February 21, 2003, response 3.

8 See Deposition of Michael A. Dusaniwskyj, February 27, 2003 ("Dusaniwskyj
Deposition"), pgs. 47 - 48; 84 - 86; Staff Exhibit 4 (Staff Exhibits 1 - 3 were attached to Staff's Initial
Written Summary of April 11, 2003).

9 Seefn. 7 & 8, supra.

10 Affidavit, ¶%4, 10-13.
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proposed reorganization plan, yet the Staff did not discuss the California Public Utility

Commission's ("CPUC") alternative proposed reorganization plan put forward in the Chapter 11

proceeding. Such an argument simply has no merit and certainly fails to require an adjudicatory

proceeding in order to reach a finding. Mr. Dusaniwskyj explained that, as part of his assignment,

he reviewed the entire application and supplement presented by PG&E and that this application

contained brief references to PG&E's proposed reorganization plan." While this information, as

with all information presented in an application, was considered as part of his finding of

reasonableness, Mr. Dusaniwskyj explained in his deposition that his conclusion was based upon

PG&E's current status as a regulated utility.12 Thus, Staff's finding of reasonable assurance did

not assume anything one way or another about the potential outcome of the ongoing bankruptcy

proceeding, nor was Staff required to do so. Instead, Staff analyzed the information presented in

the application and supplement in order to reach its finding."3

Second, CEC argues that because PG&E's application relies upon access to ratepayer

funds as the basis for its ability to fund the ISFSI, any ISFSI license granted must condition the

license upon the CPUC's proposed reorganization plan, as it is the only proposed plan that

continues the rate-regulated scheme. See CEC Initial Summary at 12-14. While it may be that at

some future time and circumstances, the Staff will need to consider the financial qualifications and

ability to provide decommissioning financial assurances of a proposed successor licensee, that

time is not now, in this application. See discussion above. Thus, the CEC has not set forth a

sound basis for its argument that the ISFSI license must be conditioned upon the adoption of the

CPUC plan of reorganization.

" Affidavit, 14.

12 Deposition, pg. 84 - 86.

3 Affidavit, 14.
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Moreover, if CEC would prefer the CPUC proposed reorganization plan over PG&E's

proposed reorganization plan, the proper venue for making such arguments is not in this NRC

proceeding. Rather, the CEC's remedy is in the bankruptcy proceeding, where the details of the

PG&E and the CPUC proposed reorganization plans are being considered. It is the Bankruptcy

Judge who has the expertise and the record before him to make this determination, not this Board.

Further, the Staff's expert, Mr. Dusaniwskyj, has stated his determination that the requirements of

10 C.F.R. § 72.22(e) have been met by the information provided in this ISFSI application. This

statement leaves no need for the Board to require that the record be expanded (and it would be

a vast expansion) to include sufficient detail of the competing reorganization plans."4

Based upon the above, the Staff's reliance on the Applicant's information is sound, and

Staff's conclusion that information in the application provides reasonable assurance that PG&E will

be able to obtain the necessary funds for construction, operation, and decommissioning has not

been put into genuine and substantial dispute by either CEC or the IGPs. The CEC and IGPs

assert that a lack of forthcomingness by deponents mandates an evidentiary hearing. Since that

is their position, they may seek to convince the Board to that effect through the inclusion in the

record and reference to the deposition transcripts. The Staff has set forth, above, its view that the

record clearly warrants findings and conclusions that no evidentiary hearing is required. This is the

type of issue that the Board can readily resolve.

14 Affidavit, T4.
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CONCLUSION

Based upon the foregoing, the Staff submits that there is no genuine and substantial dispute

of material fact that can be resolved with sufficient accuracy only by the introduction of evidence

in an adjudicatory proceeding as to any aspect of TC-2.

Respectfully submitted,

Angela B. Coggins
Counsel for NRC Staff

27/. zA
Stephen H. Lewis
Counsel for NRC Staff

Dated at Rockville, Maryland
this 28t" day of April, 2003
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1 Q For the next 20 years?

2 A Nobody really knows what is going to happen over

3 the next 20 years, but it's reasonable.

4 Q However, you acknowledge that PG&E's application

5 discusses its bankruptcy and its proposed reorganization?

6 A Yes.

7 Q And you acknowledge that under PG&E's proposed

8 reorganization, it will no longer be regulated, as least

9 the piece that operates the ISFSI will no longer be

10 regulated?

-1 A Right now the application is coming from a public

12 utility. And if it does change its status, it will wind up

13 having to transfer that license or make a brand-new license

14 application.

15 Q You are being asked as a member of the NRC staff

16 to make a finding for 20 years that it's going to meet

17 financial qualifications?

18 A Yes.

19 Q And you made that finding on the basis in part --

20 in part, on the basis of --

21 (Interruption in the proceedings.)

22 Q BY MR. TRUBATCH: Is it correct to say that you

23 made a finding of reasonable assurance that PG&E will have

24 operating funds for 20 years on the basis that it is a

25 regulated utility?
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I A That's the question?

2 Q Yes.

3 A The answer is yes.

4 Q And you could make that finding despite PG&E's

5 representation to you that it will not be a regulated

6 utility for the -- it expects not to be a regulated utility

7 for the next 20 years?

8 A Yes.

9 Q Can you explain to me the reasoning that let's

'0 you make a reasonable assurance finding of 20 years of a

21 financial qualification in the face of a representation by

12 the applicant that the bases on which you are relying on is

13 no longer going to pertain for the next 20 years?

14 A The basis is the fact that if it does wind up

15 changing, at that time a new application would have to be

16 derived or a license would have to transfer from an entity

17 that stands now to the entity that it proposes to be.

1s Q And in that license transfer, would you be making

19 a financial qualification -- would the NRC staff be making

20 a financial qualification finding regarding the ISFSI?

21 A If it was a brand-new application, yes. And if

22 it was a license transfer, yes, we would have to do it all

23 over again.

24 Q You would have to make the financial

25 qualification determination all over again before or after
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1 Q I guess I am a bit concerned that the basis

2 within the application discusses electric rates as being

3 the primary source of revenue to fund the facility, yet

4 only one option for coming out of bankruptcy was considered

5 in your analysis, and that was that it would not be

6 transferred to a non-regulated utility.

7 So I am just trying to figure out how that works

8 together and what was actually considered in your analysis

9 for this facility being -- for this applicant being

10 financially qualified for that 20-year period, if only one

11 outcome was considered in the bankruptcy?

12 A I am looking for the question, because you said

13 it was your concern.

14 Q How can you find that they are financially

is qualified based on getting revenue from rates, if you only

16 considered one outcome of the bankruptcy, which would

17 transfered the facility to an entity that would not have

18 that rate-payer funding available to it?

19 A Again, you are using the term "financially

20 qualify."

21 Again, I go back to the fact that they completed

22 the application as required under 72.22.

23 Q I understand that.

24 But if you are having to make a finding that they

25 are going to have the necessary funds to operate, own,
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1 decommission and run this facility for 20 years; yet you

2 only considered one option regarding the outcome of the

3 bankruptcy, that would in essence have this entity being

4 owned, operated, and run by somebody else, I think that's

5 concerning.

6 So I am asking how you would base their financial

7 qualifications on access to rate-payer funding, when you

8 only considered the fact that they wouldn't have access to

9 that funding after the bankruptcy?

10 A Again, if I understand the question correctly,

11 the point is that if the nature of the licensee changes,

12 they would have to -- they would have to ask for another

13 application, to transfer or to generate a brand-new

14 license.

15 Q But isn't that really irrelevant to your analysis

16 in determining whether they are qualified or not?

17 A The relevance is whether -- what does the

18 applicant state and who is the applicant at the time that

19 the license would be -- would be essentially issued PG&E

20 Company -- I always get company and corporation -- yeah,

21 PG&E Company would wind up -- become the licensee under the

22 application as stated.

23 Q So when you conduct your analysis, it does not

24 consider that PG&E's statements within their application --

25 even though they are the applicant and they are seeking the
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1 license, that at the outcome of -- in their bankruptcy

2 proceeding, they are saying they are not going to own and

3 operate this facility, somebody else is?

4 A It was considered. And if they do choose to do

5 that, then they would wind up having to get another

6 application.

7 MS. HOUCK: I don't have any further questions

8 MR. TRUBATCH: I have another follow-up question.

9 FURTHER EXAMINATION BY MR. TRUBATCH

10 Q BY MR. TRUBATCH: You stated that because the

11 license application was sworn to, the validity of the

12 statements made by the applicant --

13 A We do rely on this.

14 Q Is it not correct that the entire license

2.5 application to any license that the NRC -- is sworn to?

16 MS. COGGINS: If you know.

17 THE WITNESS: I lost track of the question as to

18 where it was going.

19 Q BY MR. TRUBATCH: Are you aware that any license

20 application must be sworn to?

21 A Yes.

22 Q Are you aware that the technical staff will do a

23 technical review of a license application?

24 A Yes.

25 Q Are you aware that technical staff do independent
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