
budgeted costs that do not provide a direct benefit to the licensee, the FY 2001 Energy and

Water Development Appropriations Act amended OBRA-90 to decrease the NRC's fee recovery

amount by 2 percent per year beginning in FY 2001, until the fee recovery amount is 90 percent

in FY 2005. As a result, the NRC is required to recover approximately 94 percent of its FY 2003

budget authority, less the amounts appropriated from the NWF, through fees. In the Energy and

Water Development Appropriation Act, 2003, contained in the Consolidated Appropriations

Resolution, 2003 (Public Law 108-7), Congress appropriated $584.6 million to the NRC for FY

2003. The total amount NRC is required to recover for FY 2003 is approximately $526.3 million.

The NRC assesses two types of fees to meet the requirements of OBRA-90, as

amended. First, license and inspection fees, established in 10 CFR Part 170 under the authority

of the Independent Offices Appropriation Act of 1952 (IOAA), 31 U.S.C. 9701, recover the

NRC's costs of providing special benefits to identifiable applicants and licensees. Examples of

the services provided by the NRC for which these fees are assessed are the review of

applications for new licenses, and for certain types of existing licenses, the review of renewal

applications, the review of amendment requests, and inspections. Second, annual fees

established in 10 CFR Part 171 under the authority of OBRA-90, recover generic and other

regulatory costs not otherwise recovered through 10 CFR Part 170 fees.

II. Proposed Action

The NRC is proposing to amend its licensing, inspection, and annual fees to recover

approximately 94 percent of its FY 2003 budget authority, including the budget authority for its

Office of the Inspector General, less the appropriations received from the NWF. The NRC's

total budget authority for FY 2003 is $584.6 million, of which approximately $24.7 million has
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been appropriated from the NWF. Based on the 94 percent fee recovery requirement, the NRC

must recover approximately $526.3 million in FY 2003 through part 170 licensing and inspection

fees, part 171 annual fees, and other offsetting receipts.

A primary reason for the increase in total fees, as well as the annual fee amount, for FY

2003 compared to FY 2002 is that the amount to be recovered for FY 2003 includes $29.3

million for homeland security activities, whereas the FY 2002 funding for homeland security was

excluded from fees. While the President's FY 2003 budget requested that NRC's funding for

homeland security activities continue to be excluded from the fee bash7fe Energy and Water

Development Appropriations Act, 2003, contained in the Consolidated Appropriations

Resolution, 2003 (Public Law 108-7), included NRC's budget for homeland security activities in

the fee base. Therefore, the proposed FY 2003 fees include the $29.3 million budgeted for

NRC's homeland security activities. The total amount to be recovered through fees and other

offsetting receipts for FY 2003 is $46.8 million more than the amount estimated for recovery in

FY 2002.

The NRC estimates that approximately $124.6 million will be recovered in FY 2003 from

part 170 fees and other offsetting receipts. For FY 2003, the NRC also estimates a net

adjustment of approximately $1.9 million for FY 2003 invoices that the NRC estimates will not be

paid during the fiscal year, and for payments received in FY 2003 for FY 2002 invoices. The

remaining $399.8 million would be recovered through the part 171 annual fees, compared to

$345.6 million for FY 2002.
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average time for applications for new export and import licenses and for amendments to export

and import licenses remained the same for eight fee categories in §§170.21 and 170.31, and

decreased for two other fee categories.

The proposed licensing fees for fee categories K.1 through K.5 of §170.21, and fee

categories 1C, 1D, 2B, 2C, 3A through 3P, 4B through 9D, 1OB, 15A through 15E, and 16 of

§170.31 are based on the revised average professional staff hours needed to process the

licensing actions multiplied by the proposed materials program professional hourly rate for FY

2003.

The biennial review also included the "flat" fee for the general license registrations

covered by fee Category 3.Q. As a result of this review, the proposed fee per registration is

$620, compared to the current fee of $450. The proposed fee is based on the current estimated

number of registrants, current annual resource estimates for the program, and the FY 2003

materials program FTE rate. This increase to the current fee of $450 is based on experiencAx -

with the registrations to date, which indicatithat the average cost per registrant is higher than

originally estimated. bjb rewas<,f-re aeItecdtnb6C3Oe The next

biennial review of the registration fee will be included in the FY 2005 fee rule; however, the

registration fee may change in the FY 2004 fee rule if there is a change to the materials program

FTE rate for FY 2004.

The amounts of the materials licensing 'flat" fees are rounded as follows: fees under

$1,000 are rounded to the nearest $10, fees that are greater than $1,000 but less than $100,000

are rounded to the nearest $100, and fees that are greater than $100,000 are rounded to the
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B. Amendments to 10 CFR Part 171: Annual Fees for Reactor Licenses, and Fuel Cycle

Licenses and Materials Licenses. Including Holders of Certificates of Compliance. Registrations.

and Quality Assurance Program Approvals, and Government Agencies Licensed by the NRC.

The NRC proposes to revise the annual fees for FY 2003 as follows.

1. Annual Fees

The NRC is proposing to establish rebaselined annual fees for FY 2003. The

Commission's policy commitment, made in the statement of considerations accompanying the

FY 1995 fee rule (60 FR 32225; June 20,1995), and further explained in the statement of

considerations accompanying the FY 1999 fee rule (64 FR 31448; June 10, 1999), determined

that base annual fees will be re-established (rebaselined) at least every third year, and more

frequently if there is a substantial change in the total NRC budget or in the magnitude of the

budget allocated to a specific class of licenses. The fees were last rebaselined in FY 2002.

Based on the change in the magnitude of the budget to be recovered through fees, the

Commission has determined that it is appropriate to rebaseline the annual fees again this year.

Rebaselining fees would result in increased annual fees compared to FY 2002 for four classes of

licenses (power reactors, spent fuel storage/reactor decommissioning, fuel facilities, and rare

earth facilities), and decreased annual fees for two classes (non-power reactors and uranium

recovery). For the small materials users and transportation classes, some categories of licenses

would have increased annual fees and others would have decreased annual fees.

The annual fees in §§171.15 and 171.16 would be revised for FY 2003 to recover

approximately 94 percent of the NRC's FY 2003 budget authority, less the estimated amount to
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NRC's Electronic Reading Room on the Internet at Website address httD://www.gov/reading-

rm/adams.html. During the 30-day public comment period, the workpapers may also be

examined at the NRC Public Document Room located at One White Flint North, Room 0-1 F22,

11555 Rockville Pike, Rockville, MD 20852-2738.

A. Fuel Facilities

The proposed annual fees for the fuel facility class reflect increased budgeted costs for

activities that are not subject to cost recovery under part 170, primarily homeland security

activities related to fuel facilities. Such activities include the issuance of orders directing the fuel

facility licensees to take interim compensatory measures to increase security, and a series of

risk-informed vulnerability assessments the NRC is conducting on fuel facilities.

The FY 2003 budgeted costs of approximately $27.0 million to be recovered in annual

fees assessed to the fuel facility class is allocated to the individual fuel facility licensees based

on the effort/fee determination matrix established in the FY 1999 final fee rule (64 FR 31448;

June 10, 1999). In the matrix (which is included in the NRC workpapers that are publicly

available), licensees are grouped into five categories according to their licensed activities (i.e.,

nuclear material enrichment, processing operations, and material form) and according to the

level, scope, depth of coverage, and rigor of generic regulatory programmatic effort applicable to

each category from a safety and safeguards perspective. This methodology can be applied to

determine fees for new licensees, current licensees, licensees in unique license situations, and

certificate holders.
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Low Enriched Uranium 1,957,000

UF6 Conversion 839,000

Limited Operations Facility 769,000

Others 559,000

B. Uranium Recovery Facilities

The FY 2003 budgeted costs, including surcharge costs, to be recovered through annual

fees assessed to the uranium recovery class is approximately $1.5 million. Approximately $1.0

million of this amount would be assessed to DOE. The remaining $0.5 million would be

recovered through annual fees assessed to conventional mills, in-situ leach solution mining

facilities, and 11 e.(2) mill tailings disposal facilities.

Consistent with the change in methodology adopted in the FY 2002 final fee rule (67 FR

42612; June 24, 2002), the total annual fee amount, less the amounts specifically budgeted for

Title I activities, is allocated equally between Title I and Title II licensees. This would result in an

annual fee being assessed to DOE to recover the costs specifically budgeted for NRC's Title I

activities plus 50 percent of the remaining annual fee amount, including the surcharge, for the

uranium recovery class. The remaining surcharge, generic, and other costs would be assessed

to the NRC Title II program licensees that are subject to annual fees. The costs to be recovered

through annual fees assessed to the uranium recovery class are shown below. Due to rounding,

adding the individual numbers in the table may result in a total that is slightly different than the

one shown.
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number of part 71 Certificates of Compliance that it holds. Of the remaining $3.6 million,

approximately 25 percent would be allocated to the 89 quality assurance plans authorizing use

only and the 40 quality assurance plans authorizing use and design/fabrication. The remaining

75 percent would be allocated only to the 40 quality assurance plans authorizing use and

design/fabrication. This results in a proposed annual fee of $7,000 for each of the holders of

quality assurance plans that authorize use only, and a proposed annual fee of $75,000 for each

of the holders of quality assurance plans that authorize use and design/fabrication.

2. Small Entity Annual Fees

The NRC stated in the FY 2001 fee rule (66 FR 32452; June 14, 2001), that it would re-

examine the small entity fees every two years, in the same years in which it conducts the

biennial review of fees as required by the CFO Act. Accordingly, the NRC has re-examined the

small entity fees, and does not believe that a change to the small entity fees is warranted for FY

2003. The revision to the small entity fees in FY 2000 (65 FR 36946; June 12, 2000) was based

on the 25 percent increase in average total fees assessed to other materials licensees in

selected categories since the small entity fees were first established and changes that had

occurred in the fee structure for materials licensees over time.

Accordingly, the NRC has re-examined the small entity fees for FY 2003, and does not

believe that a change to the small entity fees is warranted this year. Unlike the annual fees

assessed to other licensees, the small entity fees are not designed to recover the agency costs

associated with particular licensees. Instead, the reduced fees for small entities are designed to

30



provide some fee relief for qualifying small entity licensees while at the same time recovering

from them some of the agency's costs for activities that benefit them. The costs not recovered

from small entities for activities that benefit them must be recovered from other licensees. Given

the reduction in annual fees and the relative low inflation rates, the NRC has determined that the

current small entity fees of $500 and $2,300 continue to meet the objective of providing relief to

many small entities while recovering from them some of the costs that benefit them.

Therefore, the NRC is proposing to retain the $2,300 small entity annual fee and the

$500 lower tier small entity annual fee for FY 2003. The NRC plans to re-examine the small

entity fees again in FY 2005.

In summary, the NRC is proposing to --

1. Establish rebaselined annual fees for FY 2003;

2. Retain the current reduced fees for small entities.

Ill. Plain Language

The Presidential Memorandum dated June 1, 1998, entitled, "Plain Language in

Government Writing," directed that the Federal government's writing be in plain language (63 FR

31883; June 10,1998). The NRC requests comments on this proposed rule specifically with

respect to the clarity and effectiveness of the language used. Comments on the language used

should be sent to the NRC as indicated under the ADDRESSES heading.
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structure of the fees that NRC charged to its materials licensees changed during the period

between 1991 and 1999. Costs for materials license inspections, renewals, and amendments,

which were previously recovered through part 170 fees for services, are now included in the part

171 annual fees assessed to materials licensees. As a result, the maximum small entity annual

fee increased from $1,800 to $2,300 in FY 2000. By increasing the maximum annual fee for

small entities from $1,800 to $2,300, the annual fee for many small entities was reduced while at

the same time materials licensees, including small entities, would pay for most of the costs

attributable to them. The costs not recovered from small entities are allocated to other materials

licensees and to power reactors.

While reducing the impact on many small entities, the NRC determined that the

maximum annual fee of $2,300 for small entities may continue to have a significant impact on

materials licensees with annual gross receipts in the thousands of dollars range. Therefore, the

NRC continued to provide a lower-tier small entity annual fee for small entities with relatively low

gross annual receipts, and for manufacturing concerns and educational institutions not State or

publicly supported, with less than 35 employees. The NRC also increased the lower tier small

entity fee by the same percentage increase to the maximum small entity annual fee. This 25

percent increase resulted in the lower tier small entity fee increasing from $400 to $500 in FY

2000.

The NRC examined the small entity fees again in FY 2001 (66 FR 32452; June 14,

2001), and determined that a change was not warranted to the small entity fees established in

FY 2000. The NRC stated in the Regulatory Flexibility Analysis for the FY 2001 final fee rule

that it would re-examine the small entity fees every two years, in the same years in which it

conducts the biennial review of fees as required by the CFO Act.
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Accordingly, the NRC has re-examined the small entity fees for FY 2003, and does not

believe that a change to the small entity fees is warranted this year. Unlike the annual fees

assessed to other licensees, the small entity fees are not designed to recover the agency costs

associated with particular licensees. Instead, the reduced fees for small entities are designed to

provide some fee relief for qualifying small entity licensees while at the same time recovering

from them some of the agency's costs for activities that benefit them. The costs not recovered

from small entities for activities that benefit them must be recovered from other licensees. Given

the reduction in annual fees and the relative low inflation rates, the NRC has determined that the

current small entity fees of $500 and $2,300 continue to meet the objective of providing relief to

many small entities while recovering from them some of the costs that benefit them.

Therefore, the NRC is proposing to retain the $2,300 small entity annual fee and the

$500 lower tier small entity annual fee for FY 2003. The NRC plans to re-examine the small

entity fees again in FY 2005.

IV. Summary.

The NRC has determined that the 10 CFR Part 171 annual fees significantly impact a

substantial number of small entities. A maximum fee for small entities strikes a balance

between the requirement to recover 94 percent of the NRC budget and the requirement to

consider means of reducing the impact of the fee on small entities. On the basis of its regulatory

flexibility analysis, the NRC concludes that a maximum annual fee of $2,300 for small entities

and a lower-tier small entity annual fee of $500 for small businesses and not-for-profit

organizations with gross annual receipts of less than $350,000, small governmental jurisdictions

with a population of less than 20,000, small manufacturing entities that have less than 35

employees, and educational institutions that are not State or publicly supported and have less
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