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TO ALL POWER REACTOR AND TESTING FACILITY LICENSEES

SUBJECT: NEW PROCEDURES FOR PROVIDING PUBLIC NOTICE CONCERNING
ISSUANCE OF AMENDMENTS TO OPERATING LICENSES (GENERIC
LETTER 83-19 )

On April 6, 1983 the NRC issued interim final rules (48 FR 14864) that
significantly impact the way in which the licensee and the NRC staff process
operating license amendments. The purpose of this letter is to highlight
those requirements that directly affect licensees,

The changes to 10 CFR Parts 2 and 50 provide for:

o Definitive criteria for determining whether an application for
license amendment involves a significant hazards consideration.
A new 10 CFR 50.92 provides the standards for making a “no signifi-
cant hazards determination®.

o A new 10 CFR 50.91 requires notice to the general public and to
state officials concerning applications for license amendments.
Of particular interest is the provision for prior public notice
of an opportunfty for hearing and 2 thirty (30) day comment
perfod for 1icense amendments which fnvolve “"no significant
hazards considerations.” Also of interest are standards
for 1ssuance of license amendments {nvolving "no significant
hazards constderation® under emergency or exigent situations.
Changes have also been made to 10 CFR 50.58 and 10 CFR 2,105
to reflect the new requirements for providing notice to the
public and state officials.

We request that all power reactor and testing facflity licensees review

the recent changes to 10 CﬁR Parts 2 and 50 concerning "significant

hazards considerations® as these considerations impact prior notice to

the general public and state officials. For your convenience, we have

provided this matertial as Enclosure 1, herein. Enclosure 2 provides

excerpts from the subject rule changes which represent requirements, on

licensees, -for submittals of applications for operating license amendments.

Enclosure 3 provides a 1ist of designated state representatives who must 6"
’

be provided, by lfcensees, with copies of license amendment applications

and associated analyses concerning significant hazards considerations,’ ,(23

pursuant to 10 CFR 50,91(b)(1). )
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If you have any questions concerning this subject, please contact C. Trammnel
(301-492-7389).,

Sincerely,

"griginal signed ¥

A ool
Darrell G. Pa%¥eénhut, Director
Division of Licensing

Enclosures: :52‘“/é;za°

As stated
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555 '

MA 2 ..o

TO ALL POWER REACTOR AND TESTING FACILITY LICENSEES

SUBJECT: NEW PROCEDURES FOR PROVIDING PUBLIC NOTICE CONCERNING
ISSUANCE OF AMENDMENTS TO OPERATING LICENSES (GENERIC
LETTER 83-19 )

On April 6, 1983 the NRC issued interim final rules (48 FR 14864) that
significantly impact the way in which the licensee and the NRC staff process
operating license amendments. The purpose of this letter is to highlight
those requirements that directly affect licensees.

The changes to 10 CFR Parts 2 and 50 provide for:

o Definitive criteria for determining whether an application for
license amendment involves a significant hazards consideration.
A new 10 CFR 50.92 provides the standards for making a "no signifi-
cant hazards determination".

o A new 10 CFR 50.91 requires notice to the general public and to
state officials concerning applications for license amendments.
Of particular interest is the provision for prior public notice
of an opportunity for hearing and a thirty (30) day comment
period for license amendments which involve "no significant
hazards considerations.”" Also of interest are standards
for issuance of license amendments involving "no significant
hazards consideration" under emergency or exigent situations.
Changes have also been made to 10 CFR 50.58 and 10 CFR 2,105
to reflect the new requirements for providing notice to the
public and state officials.

We request that all power reactor and testing facility licensees review
the recent changes to 10 CFR Parts 2 and 50 concerning "significant

hazards considerations" as these considerations impact prior notice to

the general public and state officials. For your convenience, we .have
provided this material as Enclosure 1, herein. Enclosure 2 provides
excerpts from the subject rule changes which represent requirements, on
licensees, for submittals of applications for operating license amendments.
Enclosure 3 provides a list of designated state representatives who must
'be provided, by licensees, with copies of license amendment applications
and associated analyses concerning significant hazards considerations,

_pursuant to 10 CFR 50.91(b)(1). é;/
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If you have any questions concernlnq this subject, please contact C. Trammell

(301-492-7389).

Division o L1censing

Sincere]y,

Enclosures:
As stated



) Enclosure 3

State Designees

Alabama

Ira L. Myers, M.D., State Health Officer
State Department of Public Health

State Office Building

Montgomery, Alabama 36130

Tel.: (205) 832-3120

Arkansas

E. Frank Wilson, Director

Division of Environmental Health Protection
Department of Health

4815 West Markham Street

Little Rock, Arkansas 72201

Tel.: (501) 661-2301

California

Joseph 0. Ward, Chief

Radiological Health Branch

State Department of Health Services
714 P Street, Office Building #8
Sacramento, California 95814

Tel.: (916) 322-2073

Colorado

Albert J. Hazle, Director
Radiation Control Division
Department of Health

4210 East 11th Avenue

Denver, Colorado 80220

Tel.: (303) 320-8333, Ext. 6246

Connecticut

Arthur Heubner, Director

Radiation Control Unit

Department of Environmental Protection
State Office Building

Hartford, Connecticut 06115

Tel.: (203) 566-5668

Florida

Ulray Clark, Administrator

Radiological Health Services

Department of Health and Rehabilitative Services
1323 Winewood Blvd.

Tallahassee, Florida 32301

Tel.: (904) 487-1004



1.' ’ -

Georgia

James G. Ledbetter, Commissioner
Department of Human Resources

47 Trinity Avenue

Atlanta, Georgia 30334

Tel.: (404) 656-5680

IT11inois

Mr. Gary N. Wright, Manager

Nuclear Facility Safety

I11inois Department of Nuclear Safety
1035 Outer Park Drive, 5th Floor
Springfield, I11inois 62704

Tel.: (217) 546-8100

Towa

Thomas Houvenagle
Regulatory Engineer

Iowa Commerce Commission
Lucas State Office Building
Des Moines, Iowa 50319
Tel.: (515) 281-6592

Louisiana

William H. Spell, Administrator
Nuclear Energy Division

Office of Environmental Affairs
P.0. Box 14690

Baton Rouge, Louisiana 70898
Tel.: (504) 925-4518

Maine

Wallace Hinckley, Manager
Radiological HeaTth Program
Department of Human Services
State House, Station 10
Augusta, Maine 04333

Tel.: (207) 289-3826

Maryland

Robert Corcoran, Chief

Division of Radiation Control
Department of Health and Mental Hygiene
201 West Preston Street

Baltimore, Maryland 21201

Tel.: (301) 383-2744



Massachﬁsetts

Robert M. Hallisey, Director

Radiation Control Program

Massachusetts Department of Public Health
600 Washington Street, Room 770

Boston, Massachusetts 02111

Tel.: (617) 727-6214

Michigan

Mr. Ronald Callen, Supervisor
Advance Planning and Review Section
Michigan Public Service Commission
6545 Mercantile Way

P.0. Box 30221

Lansing, Michigan 48909

Tel.: (517) 373-8690

Minnesota

John W. Ferman, Ph.D.

Nuclear Engineer

Minnesota Pollution Control Agency
1935 W. County Road B2

Roseville, Minnesota 55113

Tel.: (612) 296-7276

Mississippi

Alton B. Cobb, M.D., State Health Officer
State Board of Health

P.0. Box 1700

Jackson, Mississippi 39205

Tel.: (601) 354-6646

Nebraska

H. E11is Simmons, Director
Division of Radiological Health
Department of Health

301 Centennial Mall, South

P.0. Box 95007

Lincoln, Nebraska 68509

Tel.: (402) 471-2168

New Jersey

Frank Cosolito, Acting Chief

Bureau of Radiation Protection
Department of Environmental Protection
380 Scotch Road

Trenton, New Jersey 08628

Tel.: (609)292-5586



New York

Jay Dunkleberger

Division of Policy Analysis and Planning
New York State Energy Office

Agency Building 2, Empire State Plaza
Albany, New York 12223

Tel.: (518).474-2178

North Carolina

Dayne H. Brown, Chief
Radiation Protection Branch
Division of Facility Services
Department of Human Resources
P.0. Box 12200

Raleigh, North Carolina 27605
Tel.: {919) 733-4283

Ohio
Helen W. Evans, Director
Division of Power Generation
Ohio Department of Industrial Relations
P.0. Box 825
Columbus, Ohio 43216
Tel.: (614) 466-2743

Oregon

Donald W. Godard, Administrator

Siting and Regulation

Oregon Department of Energy

Room 111, Labor and Industries Building
Salem, Oregon 97310

Tel.: (503) 378-6469

Pennsylvania

Thomas M. Gerusky, Director

Bureau of Radiation Protection

Pennsylvania Department of Environmental Resources
P.0. Box 2063

Harrisburg, Pennsylvania 17120

Tel.: (717) 787-2480

South Carolina

Heyward G. Shealy, Chief

Bureau of Radiological Health

South Carolina Department of Health and Environmental Control
2600 Bull Street

Columbus, South Carolina 29201

Tel.: (803) 758-5548



Tennessee

Michael H. Mobley, Director
Division of Radiological Health

- T.E.R.R.A. Building

150 9th Avenue North
Nashville, Tennessee 37203
Tel.: (615) 741-7812

Vermont

Richard Saudek, Commissioner
Vermont Department of Public Service
120 State Street

Montpelier, Vermont 05602

Tel.: (802) 828-2321

Virginia

James B. Kenley, M.D., Commissioner
Department of ‘Health

109 Governor Street.

Richmond, Virginia 23219

Tel.: (804) 786-3561

Hisconsin

Clarence Riederer, Chief Engineer
Wisconsin Public Service Commission
P.0. Box 7854

Madison, Wisconsin 53707

Tel.: (608) 266-1567
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10 CFR Part 80

Standards for Determining Whether
License Amendments involve No

Significant Hazards Considerations -~

AGENCY: Nuclear Regulatory
Commission. )
ACTION: Interim final rule.

SUMMARY: Pursuant to Public Law 97-
415, NCR is amending {ts regulations to
specify standards for determining
whether requested amendments to
operating licenses for certain nuclear
power reactors and lesting facilities
involve no significant hazards
considerations. These standards will

* help NRC in its evaluations of these

requests. Research reactors are not
covered. However, the Commission s
reviewing the extent to which and the
way such standards should be applied
to research reactors. .
EFFECTIVE DATE: May 6, 1883. The
Commission specifically requests
comments on this interim final rule by
May 6, 1883, Comments received after
this date will be consjdered if it is
practica! to do o, but essurance of
consideration cannot be given except as
:lo comments received on or before this
ate,
ADDRESSES: Written comments should
be sent to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20558,
Attention: Docketing and Service
Branch. Copies of the documents
discussed in this notice and of the
comments received on the proposed rule
and interim final rules may be examined
in the Commission’s Public Document
Room at 1717 H Street, NW,,

* Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Doriaz, Esq., Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555. Telephone: (301) 492-8650.

SUPPLEMENTARY INFORMATION:

Introduction

Pursuant to Public Law 87-415, NRC
mus! promulgate, within 80 days of -
enactment, régulations which establish
{e) standards for determining whether
an amendment to an operating license -
involves no significant baza
considerations, (b) criteria for providing
or, in emergency situations, for
dispensing with prior notice and
reasonable opportunity for public
comment on any such determination,
and (c) procedures for consultation on
eny such determination with the State in
which the facility involved is located. *

Proposed regulations to specify
standards for determining whether

amendments to operating licenses or
construction permits for facilities =
licensed under §§ 50.21(b} or 50.22

[{including testing facilities) involve no

significant bazards considerations (item
(a) above) were published for comment
in the Federal Register by the
Commission on March 28, 1880 (45 FR
20491). Since the Commission rarely
fssues amendments to construction
permits and bas never issuecd a
construction permit amendment
involving a significant hazards
consideration, it has decided not to
apply these standards to amendments to
construction permits and to handle these
case-by-case. This Is in keeping with the
legislation which applies only to
operating license amendments.
Additionally, these standards will not
now be applied to research reactors.
The Commission fs currently reviewing
whether and how it should apply these
or similar standards to research
reactors. In sum, the interim final rule
will amend Part 50 of the Commission's
regulations to establish standards for
determining whether an amendment to
an cperating license involves no
significant hazards consideration.

The rule takes account not only of the
new legislation but also the public
comments received on the proposed
sule. For the sake of clarity, affected
prior legislation as well as the
Commission’s regulations and practice
are discussed as background
fnformation.

Simultaneously with the promulgation
of these standards in § 50.62, the
Commission is publishing an interim
fina! rule which contains criteria for
providing or, in emergency situations,
for dispensing with prior notice and
reasonable opportunity for and public
comment on a determinetion.about
whether an amendment to en operating
license involves a significant hazards
consideration (item (b) above). This rule
also specifies procedures for
consultation on any such a
determination with the State in which
the facility involved is located (item (c)
above). The rule appears separately in
the Federal Register.

These regulations are issued as final,

" though in interim form. and comments

will be considered on them. They will
become effective 30 days after

. publication in the Federal Regmer.- )

Accordingly, interested persons who
wish to comment are encouraged to do
80 at the earliest possible time, but not
later than 30 days after publication, to .|,
permit the fullest consideration of their-
views. : .

Background ' "L
A. Affected Legislation, Regulations and
Procedures

When the Atomic Energy Act of 1054
(Act) was adopted In 1854, it contained
po provision which required a public
hearing on issuance of a construction
permit or operating license for a nuclear
power reactor in the absence of &
request from an interested person. In

* 1957, the Act was amended to require

that mandatory hearings be beld before
fssuance of both a construction permit
end an operating license for power -
reactors and certain other facilities.
Public Law 85-256 (71 Stat. 576)
amending § 1689a. of the Act.
" The 1957 amendments to the Act were
interpreted by the Commission as
requiring a “mandatory hearing” before
fssuance of amendments to construction
E;zrmits and operating licenses. See, e.g.,
earing Before the Subcommittee on
Legislation, Joint Committee on Atomic
Energy, 67th Cong., 2d. Sess. (April 17,
1062), a1 6. Partially in response to the
administrative rigidity and cumbersome
rocedures which this interpretation
orced upon the Commission (see, Joint
Committee on Atomic Energy Stafl
Study, “Improving the AEC Regulatory
Process”, March 1961, at 49-50), section
189a. of the Act was amended in 19062to
eliminate the requirement for &
mandatory public hearing except upon
the application for 8 construction permit
for a power or testing facility. As stated
in the report of the Joint Committee on
Atomic Energy which recommended the
amendments:

Accordingly, this section will eliminate the
requirements for & mandatory hearing, except
upon the application for a construction permit
for a power or testing facility. Under this
plan, the issuance of amendments to such
construction permits, and the issuance of
operating licenses and amendments to such
construction permits, and the lssuence of
cperating licenses and amendments to
operating licenses, would be only afier a 30-
day public notice and an offer of hearing. In
the absence of & request for & hearing,
fssuance of an emendment to a construction
permit, or issuance of an operating license. or

. an amendment o an operating license, would

be posesible without forma! proceedings, but
on the public record. It will elso be possible
for the Commission to dispense with the 30-
day notice requirement where the application
presents no significant hazards consideration.
This criterion is presently being applied by
the Commission under the terms of AEC
Regulstions 80.58. H. Rep. No. 1968, 87th
Cong.. 2d. Sess.. st 8

Thus, according to the 1062
amendments, ¢ mandatory public
heering would no longer be required
before issuance of an emendment to &

]
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construction permit or cperating license
and a thirty-day prior public notice
would be required only if the proposed
amendment involved a “significant
hazards consideration.” In sum, section’
189a. of the Act, now provides that,
upon thirty-days’ notice published In the
Federal Register, the Commission may
jssue an operating license, or an
amendment to en operating license, or
an amendment to & construction permit,
for a facility licensed undet sections 103
or 104b. of the Act, or for & testing
facility licensed under section 104c.,
without & public hearing if no hearing is
requested by any interested person.
Section 189a. also permits the
Commission to dispense with such
thirty-days’ notice and Federal Register
publication with respect to the issuance
of an amendment to & construction

rmit or an amendment (o an operating

jcense upon a determination by the
Commission that the amendment
involves no significant hazards
consideration. These provisions have
been incorporated into §§ 2.105, 2.1086,
50.58(a) and (b) and 50.91 of the
Commission's regulations. ’

The regulations provide for prior
notice of a “proposed action™ on an
application for an amendment when a
determination is made that there is &
significant hazards consideration and
provide an opportunity for interested
members of the public to request a
hearing. See §§ 2.105(e)(3) and 50.91.
Hence, if a requested license
amendment is found to involve &
significant hazards consideration, the
amendment would not be issued until
after any required hearing is completed
or after expiration of the notice period.
In addition, § 50.58{b) further explains
the Commission's hearing and notice
procedures, as follows:

The Commission will hold a hearing after
at least 30 days notice and publication ence
in the Federal Register on each spplication
for a construction permit for & production or
utilization facility which is of a type
described in § 50.21(b) or § 50.22 or which Is
a testing facility. When s construction permit
has been issued for such a facility following
the holding of a public hesring and an
application is made for an operating license
or for an smendment to a construction permit
or operating license, the Commission may

- hold & hearing after at least 30 days notice

and publication once in the Federal Reism
or, in the sbsence of a request therefor by
sny person whose interest may be affected,
may issue an opersting license cr an
smendment to a construction permit or
operating license without @ hearing. upon 30

* days notice and publication once in the

Federal Register of its intent to do so. If the
Commission finds that no significant hazards
consideration is presented by an application
for an amendment 1o a construction permit or
operating license, it may dispense with such

notice and publication and may lssue the
emendment.

Thus, it Is very important to note that
& determination, that a proposed license
amendment does or does not present &
“gignificant hazards consideration” has
involved the hearing and attendant
potice requirements. Consequently,
under its present rules the Commission
bhas generally coupled its determination
about whether it should provide a

_ hearing before issuing an amendment

with its determination about whether it
should issue a prior notice, and the
central factor in both determinations
has been the determination about “no
significant hazards consideration.” It
bas been charged that in practice this
has meant that the staff has sometimes
coupled the decision about the merits of
an amendment to the decision about
when it should notice the amendment,
Le., whether it should give prior notice
or post notice. Additionally, there has
been some concern that the Act and the
regulations have not defined the term
“significant hazards consideration” and
that they have not established criteria
for determining when a.proposed .
amendment involves a “significant
hazards consideration.” Section 50.59
does set forth criteria for determining
when a proposed change, test or
experiment involves an “unreviewed
safety question,” but it is clear that not
every such question involves a
“gignificant hazards consideration.” In
any event, the Commission's practice
with regard to license amendments
involving no significant hazards
consideration (unless, as a matter of
discretion, prior notice wes given) was
to issue the amendment and then
publish in the Federal Register a notice
of issuance. See § 2.106. In such a case,
interested members of the public who
wished to object to the amendment end
request a hearing could do so, buta
request for & hearing did not, by itself,
suspend the effectiveness of the
amendment. Thus, both the notice and

- hearing, If one were requested, bave

occurred after the amendment was

- fssued.
Itis very important to besr inmind -

that there is not intrinsic safety
significance to the “no significant
hazards consideration™ standard.
Whether or not an action requires prior
notice, no license and no amendment
may be issued unless the Commission
concludes that it provides ressonable
assurance that the public health and
safety will not be endangered and that
the action will not be inimical to the
common defense and security or to'the

- health and safely of the public. See,-e.g.,

§ 50.57(a). Also, whether or not an

amendment entails prior notice, no
amendment to any license may
issued unless it conforms to all
applicable Commissicn safety
standards. Thus, the “po significant
bazard consideration” standard has
been & procedural standard only,
governing whether public notice ofa
roposed action must be provided,
tefore the action is taken by the
Commission. In short. the “no significant
bazards consideration” standards has
been a notice standard and hes had no
substantive safety significance, other
than that attributable to the process of
prior notice to the public an reasonable
opportunity for a hearing.

B. The Sholly Decision and the New
Legislation

The Commission’s practice of not
Eroviding an opportunity for a prior
earing on a license amendment not
involving significant hazards '
considerstions was held to be improper

" in Sholly v. NRG, 651 F.2d 780 (1880}, .

rehearing denied, 702 F.2d 792 (1880),
cert granted 101 S. Ct. 3004 (1981)
(Sholly). In that case the U.S. Court of
Appeals for the District of Columbia
Circuit ruled that, under section 189a of
the Act, NRC must hold a prior hearing
before en amendment to an operating -
license for a nuclear Igt:twer plant can
become effective, if there has been a
request for hearing (or an expression of
fnterest in the subject matter of the
proposed amendment which is sufficient
to constitute a request for e heering). A
prior hearing, said the Court, is required
even when NRC has made a finding that
a proposed amendment involves no
significant hazards consideration and
has determined to dispense with prior
notice in the Federa! Register. At the
request of the Commission and the
Departiment of Justice, the Supreme
Court agreed to review the Court of
Appeals’ interpretation of section 189a
of the Act. The Supreme Court has
remanded the case to the Court of
Appeals with instructions to vacate it if
it is moot and, if it is not, to reconsider
its decision in light of the new
legislation.

The Court of Appeals’ decision did
pot involve and has no effect upon the
Commission's authority to order
immediately effective amendments,
without prior notice or hearing, when
the public health, safety, or interest so
requires. See, Administrative Procedure
Act, Section 8(b). 5, U.S.C. § 858(c),
section 161 of the Atomic Energy Act,
and 10 CFR 2.202(f) and 2.204. Similarly,
the Court did not alter existing law with
regard to the Commisssion’s pleading
requirements, which are designed to
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enl:!ﬁ‘e the Commission to detc;mine
whether a person requesting a hearing
Is. in fact, an “interested person” within
the meaning of section 185a.~=thatls,
whether the ;en has demonstrated ™
sianding and identified cne gr more -
issues to be litigated. See, BPIv. Atomic
Energy Commission, 502 F.2d 424, €28
(D.C. Cir. 1974), where the Court stated
that, “Under its'procedural regulations it
is not unreasonable for the Commission
to require that the prospective
intervenor first specify the basis for this
request for & hearing.”

However, the Commission believed
that legislation was needed to
the result reached by the Court in Sholly
because of the implications of the
requirement that the Commission fl.llt
@ requested bearing before it could issue
e license amendment involving no
significant hazards consideration. The
commission believes that, since most
requested license amendments involving
no significant hazard consideration are
- routine in nature, prior bearing on such
amendments could result in
unwarranted disruption or delay in the
operations of nuclear plants and could
impose regulatory burdens upon it end
the nuclear industry that are not related
to significant safety matters.
Subsequently, on March 11, 1061, the
Commission submitted proposed
legislation to Congress (lintroduced asB.
912) that would expressly authorize it to
issue a license amendment before
holding & hearing requested by an
interested person, when it has made @
determination that no significant
bazards consideration is involved in the
amendment. : ‘

After the House and Senate conferees
considered two similar bills, HR. 2330
and 8. 1207, they sgreed on & unified
version [See Conf. Rep. No. 87-884, ¢7th
Cong. 2d. Sess. (1982)) and passed Public
Law §7-418. Specifically section 12(a) of
that law amends section 163a of the Act
by adding the following with respect to
license amendments {nvolving no
significant hazard consideration:

(2)(A) The Commission may Issue and
make immedistely effective any amendment
fo an operating license, upon & determination
by the Commission thet such amendment
fsvolves no significant hazards consideration,
notwithstanding the pendency before the
Commission of & request for a hearing from
any person. Such amendment may be issued

and made immediately effective in advance .

of the holding and completion of any required
bearing. In determining under this section
whether such amendment involves oo
significant bazards consideration, the
Commission shall consult with the State in
which the facility involved is located. In all
other respects such amendment shall meet
the requirements of this Act. .

Th dment shall periodi
no?l)m ;-:::x:ﬂym - ::m:l:".l @,mw

-days) publish potice of |
o

amen ts
e o prpesd b et o
subparagraph ¢/ fuch notice
‘nctude all wen&m
to be issued, aince the date of publication of
the last such periodic notice. potios -
shall, with respect to sach amendment or
ed amendment {i) identify the facility
gvo!ved: and (ii) provide a description
of such amendment. Nothing in this
subsection shall be construed to delay
effective date of any amendment.
iy Gy period following the efoctive ds
ety o te
of this paragraph, promulgste regulations
establishing (i) stendards for determining .
whether any amendment to an operating
license involves po significant hezards
consideration; {if) criteria for providing or, ln
emergency situations, dispensing with prior
potics and reasonable opportunity for public
comment on any such determination, which
criteris ghall take into account the exigency .
of the need for the amendment involved; and
(iif) ures for consultation on any such
determination with the State in which the
facility tavolved ts Jocated”

Section 12(b) of that law specifies
that:

(b) The anthority of the Noclear Regulatory
Commission, under the ons of the
amendment made by su ion () o issne
and to make immediately effective any
amendment {o an operating license ghall take
effect upon the promulgation by the
Commission of the regulations requiredin

- guch provisions.

Thus, as noted above, the legislation
authorizes NRC o fssue and make
immediately effective an amendment to
an operating license upon a
determination that the amendment

* fnvolves no significant bazards

consideration, even though NRC has
before it a request for & hearing from en
interested on. At the same time,
bhowever, the legislative history makes it
clear that Congress expects NRC to
exercise its authority only in the case of
amendments not involving significant
safety questions. The Conference Repart

The conference agreement maintains the
requirement of the current section 185a. of the
Atomic Energy Act that a bearing on the
Bicense amendment be held vpon the request
of any person whose interest may be
affected. The agreement simply suthorizes
the Commission, in those cazes where the
amendment involved poses oo significant -
hazards consideration, to issue the license
amendment and allow it to take effect before
this hearing is held or completed. The
conferees intend that the asfom will
use this authority carefully, applying it only
to those license amendments which Iose no
significant hazards consideration. Jd, at 37.

In this regard, the Senate stressed:

Ise desire to preserve for the poblica
mum right to participate in decisions

ents lssued, or proposed -

regarding the commercia! use of nuclear
power, Thus, the provision does not dispense
with the requirement for a bearing. and the
NRC. if requested [by an interested peracc),
must conduct a bearing afler the license
amesdment takes efect. 8. Rap. No. §7-213,
#7th Cong., 1t Sess. at 34 [1961). :

It should be also noted. in light of the
previous discussion about the coupling
of the decision on the merits of an -
amendment with the decisfon about -
when to notice the amendment, that

. Bection 12 of Public Law 97415, by

providing for prior public notice and
comment, in effect uncouples the

determination about prior versus post
notice from the determination about
whether to issue an amendment.

In tun’::. the Commission i&nal e the
promulgating as an interim
proposed standards in § 50.92 for
determining whether an amendment to
an operating license involvesnoe .
significant bazards consideration, and it
is publishing separately an interim final

e to esteblish (a{(pmcednm far
noticing operating license amendment
requests for an opportunity for a
bearing, (b) criteria for providing or, in
emergency situations, dispensing with

A ?ﬂor notice and reasonable opportunity

or public comment on any
determination on no significant bazards
consideration, and (¢} procedures for
consulting with the requisite State on
any such determination.

Interim Final Rule on Standards for
Determining Whether an Amendment to
an Operating License Involves No
Significant Hazards Considerations and
Examples of Amendments That Are
Considered Likely or Not Likely To

" Involve Significant Hazards

Considerations :
A. Petition and Proposed Rule

The Commission’s interim final rule
on standards for determining whether
an amendment involves po significant
bazards consideration completes its
actions on the potice of g?poned
rulex (discussed sbove), which
was issued in response to e petition for
rulemaking (PRM 50-17) submitted by
letter to the Secretary of the
Commission on May 7, 1978, Mr. Robert
Lowenstein. For the reasons discussed
below, the petiticn is denied. However,
the Commission fs promulgeting
standards, as intended by the petitioner,
though not the standards petitioned for.
(PRM-50-17 was published for comment
in the Federa! Register on June 14, 1078
(41 FR 24006)). The staff's
recommendations on this petition are in
EECY-70-650 {December 13, 1979). The
notice of proposed rulemaking was
published in the Federal Register on

—
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March 28, 1680 (45 FR 20491). The staff's
recommendations on the interim final
rule are in SECY-81-366, 81-366A, 83~
16, 83-16A and 83-16B. (These

-

documents are available for -

examination in the Coinmission’s Public
Document Room at 1717 H Street, N.W.
Washington, D.C.)

The petitioner requested that 10 CFR
Part 50 of the Commission’s regulations
be amended with respect to the

procedures for issuance of amendments .

to operating licenses for production and
utilization facilities. The petitioner’s
proposed amendments to the regulations
would have required that the staff take
into consideration (in determining
whether a proposed emendment to an
operating license involves no significant
hazards consideration) whether
cperation of the plant under the
proposed license amendment would (1)
substantially increase the consequences
of a major credible reactor accident or
(2) decrease the margins of safety
substantially below those ;reviomly
eveluated for the plant and below those
approved for existing licenses, Further,
the petitioner proposed that, if the staff
reaches a negative conclusion about
both of these standards, the proposed
amendment must be considered not to
involve a significant hazards
consideration.

In issuing the proposed rule, the
Commission sought to improve the
licensing process by specifying in the
regulations standards on the meaning of
no significant hazards consideration.
These standards would bave applied to-
smendments to operating licenses, as
requested by the petition for rulemaking,
and also o construction permits, to
whatever extent considered appropriate.
As mentioned before, the Commission
now believes that these standards
should not be applied 1o amendments to
construction permits, not only because
construction permits do not normally
fnvolve a significant hazards
consideration but also because such
amendments are very rare; the proposed
rule has been modified accordingly.
Additionally, the Commission ls
reviewing the extent to which and the
way standards should be applied to
research reactors. The Commission will
handle case-by-case any amendments
requested for construction permits or for
research reactors with respect to the
issue of significant hazards :
considerations.

In the statement of considerations
which sccompanied the proposed rule,
the Commission explained that it did rot
agree with the petitioner’s proposed -
standards because of the limitation to
“major credible reactor accidents” ead

the failure to include accidents of & type
different from those previously
evaluated.

During the past several years the -
Commission's staff has been guided. in
reaching its determinations with respect
to no significant hazards consideration,
by standards very similar to those now
described in this interim final rule as
well a3 by examples of amendments
likely to involve, and not likely to
fnvolve, significant hazards
considerations. These have proven
useful to the staff, and the Commission
employed them in developing the
proposed rule. The notice of proposed
rulemaking contained standards
proposed by the Commission to be
incorporated into Part 50, and the
statement of considerations contained
examples of amendments to an
operating license that are considered

ly and not likely to irivolve a
significant hazards consideration. The
examples were samples of precedents
with which the staff was familiar; they
were representative of certain kinds of

. circumstances; however, they did not

cover the entire range of possibilities;
por did they cover every facetof &
particular situstion. Therefore, they had
to be used together with standards in
determining whether or not & proposed
amendment involved significant hazards
considerations. : '

The three standards proposed in the
notice of proposed rulema were
whether the license amendment would:
(1) involve a significant increase in the
probability or consequences of an -
accident previously evaluated, (2) create
the possibility of an accident of a type
different from any evaluated previously,
or (3) involve a significant reductionin a
margin of safety.

Before responding to the specific
commentis on the proposed rule, it
should be noted again that it was
structured so that the three standards.
would have been used to decide not
only whether the Commission would
publish prior notice of an amendment
request (es opposed to notice after the
amendment was issued) but also to
decide whether to grant an opportunity
for hearing before issuance of the
amendment (es opposed to granting the
opportunity after issuance). As
explained before, the standards were
pot meant to be used to make the |
ultimate decision about whether to {ssue
an amendment—that final decision is a
public health and safety judgment on the
merits, not to be confused with the
decisions on notice and reasonable |
opportunity for a hearing.

As & result of the legislation. under’
the fina! rule the three standards would

no longer be used to makea :
determinstion about whether ornot to
{ssue prior notice of an amendment
request. As fully described in the
separate Federal Register notice
mentioned before, the Commission has’
formulated separate notice and State
consultation procedures that will
provide in all (except emergency and
some exigent) situations prior notice of
amendment requests. The standards and
the examples will usually be limited to a
Eroposed determination and, when a

earing request is received, to a final
determination about whether or not
significant hazards considerations are
involved in connection with an :
amendment and, therefore, whether or
not to offer an opportunity for a hearing
before an amendment is issued. The
decision about whether or not to issue
an amendment is meant to remain one
that, as & separate matter, is based on
public health and safety.

B. Comments on the Proposed Rule

1. General, Nine persons submitted
comments on the petition for rulemaking
and nine persons submitted comments
on the proposed amendments. The
comments on the petition are in SECY~-
76-660. The comments on the proposed
rule are in SECY file PR-2, 50 (45 FR
20491). A summary of the comments and
initially-proposed responses to the :
comments are in SECY-81--368,
available for examination st the
Commission's Public Document Room.
In light of the legislation. the
Commission has decided to make its
lprroach more precise (as described
below) and has, therefore, revised its
response to the comments. The new
response is found in SECY-83-16A and
83-16B. )

One of the commenters stated that all
three standards are unclear and useless
in that they imply & level of detailed
review of amendment applications far
beyond what the staff normally
performs. It is the Commission's
considered judgment that the standards
have been and will continue to be useful

.In making the necessary reviews.

Moreover, the Commiszion believes that
the standards when used together with
the examples will enable it to make the
requisite decisions. In this regard, it
should be noted that Congress was more
than aware of the Commiassion's
standards and proposed their
expeditious promulgation. For example.
Ste‘r::: Report Ne. §7-113, cited above,

s .

® * *The Committee notes that the
Commission hes alresdy iss .ad for public
comment rules including standards for
determining whether an amendment involves
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no significant hazards considerstion. The
Committee believes that the Commission
should be able to build upon this past eHort,
and it expects the Commission to act
expeditiously in promulgating the required

standards within the ime specified in spction -

301 [i.e., within $0-8¥y# sfier enactment]. Kd.
at1s.

Similarly, the House noted:

‘The commitiee amendment provides the
Commission with the autharity io issue and
make immediate effective amendments to
licenses prior to the conduct ar completion of
any hearing required by section 189{a) when
it dyelerminen that the amendment involves no
significant hazards consideration. However,
the authority of the Commission to do so is
discretionary, and does not negate the
requirement imposed by the Sholly declsion
that such & hearing, upon request, be .
subsequently beld AMoreover, the
Committee's action is in light of the foct that
the Commission has olready issued for public
comment rules including standards for
determining whether cn emendment involves
no significant hezards considerations. The
Commission elsc has ¢ long line of case-by-
case precedents under which It hes
established criteria for such determinations.
® * *H Rep No. 97-22 [Part 2), 87th Cang.
15t Sess., at 26 [1981) (Exmpbasis added).

A number of commenters
recommended, in regard to the second
criterion in the proposed rule, thata
threshold leve! for accident '
consequences (for example, the limits in
10 CFR Part 100) be established to
eliminate insignificant types of
~ accidents from being given prior notice.

‘This comment was not accepted. Setting
a threshold level for accident
consequences could eliminate a group of
amendments with respect (o accidents
which bave not been previcusly
evaluated or which, If previously
evaluated, may turn out efter further
evaluation to have more severe
consequences than previously
evaluated. .

1t is possible, for example, that there
may be & class of license amendments
sought by a licensee which, while |
designed to improve or increase safety
may, on balance, involve a significant
bazards consideration because they
result in operation of & reactor with a
reduced safety margin due to other

factors or problems (i.e., the pet effect is '

a reduction in safety of some
significance). Such amendments
typically are also proposed by a licensee
as an interim or final resclution of some
significant safety issue that was not
raised or resolved before issuance of the
operating license—and, based on an
evaluation of the new safety issue, they
may result in a reduction of a safety
margin believed to bave been present
when the liscense was issued. In this
instance, the presence of the new safety

issue tn the review of the proposed -
amendment, at least argusbly, could
vent & finding of no signiticant

Er:zud: consideration, even though the
issue would yltimately be satisfactorily
resolved by the fssuance of the
amendment. Accordingly, the
Commission added to the listof
examples considered likely to involve &
significant hazards consideration a pew
example (vi). :

When the legislation described before
was being considered, the Senate
Committee on Environment and Public
Works commented upon the -
Commission’s proposed rule before it
reported S. 1207. It stated:

The Committee recognizes that reasonable
persons may differ on whether a icense
amencdment involves o significant bazards
consideration. Therefore, the Committee
expects the Commission to develop and
promulgate standards that, tc the maximum
extent practicable, draw a clear distinction
between license amendments tha! involve @
significant hazards consideration and those
that involve no significant hazards .
considerstion. The Committes anticipates, for
example, that consistent with prior practice,
the Commission's standards would not permit
a “po significant hazards consideration™
determination for license amendments to
permit reracking of spent fuel pools. id., st 15.

The Commission agrees with the
committee “that reasonable persons
may differ cn whether a license
amendment involves s significant
bazards consideration™ and it has tried
*to develop and promulgate standards
that, to the maximum exlent precticable,
draw a clear distinction between license
emendments that involve a significant
bazards consideration and those that
involve po significant hazards
consideration.” The Commission
believes that the standards coupled with
the examples help draw as cleara
distinction as practicable. It has decided
not to include the examples in the text
of the rule in sddition to the criginal
standards, but, rather, to keep them as
guidelines under the standards for the
use of the Office of Nuclear Reactar
Regulation. -

The Commission wishes licensees to
note that when they consider license
amendments outside the examples, the
Commission may need additional time
for its determination on no significant
hazards considerations; thus, they
should factor this information into their
schedules for developing and .
implementing such changes to facility
design and operation. A

The interim final rule thus goes a long*
way toward meeting the intentof the  *

" Jegislation. In this regard., the

Conlerence Report stated:

-

mm conferses ';‘!so cq:ectl uo:e Ooumlmw A omn,

ating the regulations req y
&mu:ubucuoa (2XCXi) of section 383a.
of the Atomic Enexgy Act, o establish
standards that 1o ths extent practicable draw
a clear distinction between Ecenye

- amendments that involve a significant
. hazards consideration and those

amendments that involve ac such
wmidcg:ton. “et:eﬂ .m;eutfd;e lh&uld ::‘t
require the NRC staff to p merits
of the issues raised by a proposed license
amendment Rather, they should only require
the staff to Identify those lasues and
determine whether theyinvolve significant
health, sefety or environmental

* consideration. These standards should be

capable of being applied with ease and
ceriainty, and should ensure that the NRC
staff does not resolve doubtful or borderline
cases with & finding of no significant bazards
consideration. Rep. No. §7-884, §7th
Cong., 2d Sess., a1 37 [1962).

"}t should be noted that the
Commission kas attempted to draft
standards that are as useful and as clear
as possible, and it bas tried to formulate
examples that will belp in the
spplication of the standards. These final
standards are the product of a long
deliberative process. As will be recalled,
standards were submitted by a petition
for rulemaking in 1978 for the .
Commission's consideration. The
standards and examples are s cleer
and certain as the Commission can
make them—and, to repeat the
Conference Report, “should ensure that
the NRC staff does not resolve doubtful
or borderline cases with a finding of no
significant hazards consideration.” The
Commission welcomes suggestions from
the public to make them clearer and
roore precise, recognizing, in the Senate
Committee's words, “that ressonable
persons may differ on whether a license
smendment involves a significant
hazards consideration.”

With respect to the Conference
Committee’s statement, quoted above,
that the “standards should not require
the NRC staff to prejudge the merits of
the issues raised by & proposed license
amendment,” as will be recalled, it has
been the Commission's general practice
to couple the determination about prior

-versus post notice with the

determination about provision of a prior
bearing versus & hearing after issuance
of the amendment; thus, occasionally,
the issue of prior versus post notice was
seen by some as including & judgment
on the merits of issuance of an
amendment. Consequently one
commenter suggested that application of
the criteria with respect lo prior notice -
in many instances will necessarily
require the resolution of substantial -
factual questions which largely overlap
the issues which bear on the merits of
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the license amendment. The implication
of the comment was that the
Commission a! the prior notice stage
could lock itself into a decision on the
merits. Conversely, the commepter -~
stated that the staff, in using the no
significant hazards consideration
standards, was reluctant to give prior
notice of amendments because its
determiriation about the notice might be
viewed as constituting a negative
connotation on the merits.

In eny event, the legislation has made
these comments moot by requiring
separation of the criteria used for
providing or dispensing with public
notice and comment on no significant
hazards consideretion determinations
from the standards used to make a
determination about no significant
hazards consideration. Under the
legislation, the Commission's criteria for
public notice and comment would not be
the same as its standards on the
determination about no significant
hazards consideration. In fact, the
Commission will normally provide prior
notice {for public comment and for an
opportunity for a hearing) for each
operating license amendment request.
{The Commission's criteria on public
notice and comment are discussed in the
separate Federal Register notice noted
before.) Additionally, the Commission
believes that use of these standards and
examples will help it reach sound
decisions about the igsues of significant
versus no significant hazard
considerations and that their use would
not prejudge the merits of & decision.

It bolds this belief because the
standards and the examples are merely
screening devices for a decision about
whether to hold a hearing before as
cpposed to after an amendment s
fssued and cannot be sald to prejudge
the Commission's final decision to issue
or deny the amendment request. As
explained above, that decision is a
separate one, based on separate public
health and safety findings.

2. Reracking of Spent Fuel Pools. The
Commission has been providing prior
notice and opportunity for prior hearing
on requests for amendments involving
reracking of spent fuel pools. The
Commission is not prepared to say that
a reracking of a spent fuel storage pool
will necessarily involve & significant
hazards consideration. Nevertheless, as
shown by the legislative history of
Public Law §7-41S, section 12{a}, the
Congress was aware of the .
Commission’s practice and statements
were made by members of both Houses,
before passage of that law, that these
members thought the practice would be
continued. The report on the Senate side

bas been quoted above; the discussion
in the House is found at 127 Cong. -
Record ot K 8158, Nov. 5, 1981.

The Commission is not including
reracking in the list of examples that
will be considered likely to involve a
significant hazard consideration,
because a significant hazards
consideration finding is a technical
matter which has been assigned to the
Commission. However, in view of the -
expressions of Congressional
understanding, the Commission feels
that the matter deserves further study.
Accordingly, the staff bas been directed
to prepare by August 1, 1983, a report (1)
which reviews NRC experience to date

* with respect to spent fuel pool,

expansion reviews, and (2) which
rovides a technical judgment on the

Cash which a spent fuel pool expansion

amendmen! may or may not pose &

significant hazards consideration. Upon

receipt and review of this report the

%mmiss(on will revisit this part of the

e.

During the interim, the Commission
will make a finding on the question of no
significant hazards consideration for
each reracking application, on a case-
by-case basis, giving full consideration
to the technical circuinstances of the
case, using the standards in § 50.02 of
the rule. It is ot the inteat of the
Commission to make e no significant
hazards consideration finding for
reracking based on unproves
technology. However, where reracking
technology bas been well developed and
demonstrated and where the
Commission determines on & technical

. basis thet reracking involves no

significant hazards, the Commission
should not be precluded from making
such a finding. If the Commission
determines that e particular reracking
involves significant bazards
considerations, it will provide an
opportunity for a prior hearing. as
explained in the separate Fedaral
Register notice.

Additionally, it should be noted that
under section 134 of the Nuclear Waste
Policy Act of 1982, an interested party
may request a “bybrid” hearing iIn
connection with reracking, and may
Eartidpate in such a hearing, if one is

eld. The Commission will publish in the
near future g Federal Register notice
describing this type of hearing with
respect to expansions of spent fuel
storage capacity and other matters
concerning spent fuel. .

3. Amendments Involving Irreversible
Consequences

The Conference Report stated:

- The conferees intend that in detemln!nf
whether a proposed license amendment

.

involves no significant bazerds consideration,
the Commission should be especially
sensitive to the issue posed by license

. amendments that have irreversible

consequences (such a3 those permitting an
Increase in the emount of effiuents or
radiation emitted from a focility or allowing
@ focility to operate for ¢ period of time
without full safety protections). In those
cases, issuing the order in advance of a
bearing would, as & practical matter,
foreclose the public's right to bave its views
considered. In addition, the Ucensing board
would often be unable to order any
substantial relief as a result of an aRter-the-
fact hearing. Accordingly, the coaferees
intend the Commission be sensitive to those
license amendments which involve such
frreversible consequences. (Emphasis added))
Id, at $7-38. .

This statement was explainedina
colloquy between Senators Simpson and ,
Domenict, as follows: )

M:. Domenici. In the statement of
managers, ] direct attention to a paregraph in
section 12, the so-called Sholly provision,
wherein it is stated that in applying the
suthority which that provision grants the

* NRC “should be especially sensitive to the

fasue posed by license amendments that bave
frreversible consequences.” Is that parsgraph
{n general, or specifically, the words
“irreveryible consequences™ intended to

‘impose restrictions on the Commission's use

of that authority beyond the provisions of the
statutory language? Can the Senator clarify
that, please?

Mr. Simpson. | ghsll. It is not the intention
of the managers that the paragraph in ©
generel, por the words “irreversible
consegquences.” provide any restriction on the
Commission's use of that authority beyond
the statutory provision in section 180a. Under
that provision, the oaly determination which
the Commission must make is that its action
does not involve & significant bazard In that
context, “irreversibility™ is only one of the
many considerations which we would expect
the Commission to consider. It is the
determination of bazard which Is important,
not whether the action is irreversible.
Clearly, there are many {rreversible actions
which would not pose & bazard Thus where
the Commission determines that no
significant bazard is involved, no further
consideration need be given to the
rreversibility of that action. )

Mr. Domenidl. ] thank the Senator for the

- clarification. That is consistent with my

readings of the language . . . 134 Cong. Rec.
(Part I) at . 13058 (daily ed. Oct. 1, 1562).

The statement wes further explained
in & colloquy between Senators Mitchell
and Hart, as follows:

Mr, Mitchell. The portion of the statement
of managers discussing section 12 of the
report, the so-called Sholly provision,
stresses that in determining whethera
ﬁmposed amendmest to a facility cperating

cense involves no significant bazards
consideration, the Commission “should be
especially sensitive . . . to licerise
amendments that have trreversible
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consequences.” ls my understanding correct
that the statezient means the Commission
should take special care in svaluating, for
posaible hazardous considerations, :

edures of the Office of Nuclear
eactor Regulation, a copy of which will
be placed in the Commission's Public
Document Room. .

amendments that involve irrevergible - . . - '

consequences? Tt~

Mr, The Senator’s underst
correct. As you know, this provision see
overrule the bolding of the US. Court of
Appeals for the District of Columbia in Sholly

s
to

against Nuclear Regulatory Commission. That .

case involved the venting of radicactive
krypton gas from the damaged Three Mile
Isiand Unit 2 reactor—an irreversible action.
As In this case, once the Commission bas
spproved & license amendment, and it bas
gone into effect, it could prove impossible to
correct any oversights of fact or errors of
judgment. Therefore, the Commission bhas an
obligation, when sszessing the health or
safety implications of an amendment ba
jrreversible consequences, to insure that only
those amendments that clearly raise no
significant bazards issues will take effect
prior to a public hearing. /d. (Part III), at &.
13292, .

In light of the Conference Report and
colloquies quoted above, the
Commission wishes to note that it will
make sure “that only those amendments
that clearly raise no significant hazards
issues will take effect prior to a public
hearing.” It will do this by providing in
§ 50.92 of the rule that it will review
proposed amendments with a view as to
whether they involve irreversible
consequences. In this regard, example
(iif) makes clear that an amendment
which allows & plant to operate at full
power during which one cr more safety
systems are not operable would be
treated in the same way as other
examples considered likely to involve a
significant hazards consideration in that
it is likely to meet the criteria in § 50.82
of the rule.

" Finally, it is once egain important to
pote that the examples do not cover all
possible examples and may not be
representative of all possible concerns.
As new information is developed, the
Commission will refine these examples
and add new examples, in keeping with
the standards in § 50.92 of the interim
final rule—and, if necessary, it will
tighten the standards themselves.

The Commission has left the
rule intact to the extent that the
states standerds with respect to the
meaning of “no significant hazards
consideration.” The standards in the
interim final rule are lubstanﬁalldy
identical to those in the proposed rule,
though the attendant language in new
§ 50.52 as well as in § 50.58 has been
revised to make the determination -
easler 1o use and understand. To
supplement the standards that are being
incorporated into the Commission's
regulations, the guidance embodied in
the examples will be referenced in the

ed

Examples of Amendments That Are
Considered Liksly To lovolve
Significant Hazards Considerations
Listed Below

‘Unless the specific circumstances of a
license amendment request, when
measured against the standards in
§ 50.92, lead to a contrary conclusion,
then, pursuant to the procedures in
§ 5091, a %roposed amendment to an
operating license for a facility licensed
under § 50.21(b) or § 50.22 or fora
testing facility will likely be found to
fnvolve cant hazards
considerations, if operation of the
facility in accordance with the proposed
amendment involves one or more of the
following: :

(i) A significant relaxation of the
criteria used to establish safety limits.
a ()As cant relaxation of the .
bases for limiting safety system settings
or limiting conditions for operation.

(iii) A significant relaxation in limiting
conditions for operation not :
accompanied by compensatory changes,
conditions, or actions that maintain a
commensurate level of safety (such as
allowing & plant to operate at full power
during a pericd in which one or more
safety systems are not cperable).

v} Renewal of an operating license.

v) For a puclear power plant, an
increase in authorized maximum core
power level.
- (vi) A change to technical
specifications or other NRC approval
{nvolving a significant unreviewed
safe xaelﬁon.

(vil) A change in plant operation
designed to improve safety but which,
due to cther factors, in fact allows plant
operation with safety margins
significantly reduced from those
believed to bave been preseat when the
license was lssued.

Examples of Amenodments That Are
Considered Not Likely To Involve
Significant Hazards Considerations Are
Listed Below

Unless the specific circumstances of a
lcense amendment request, when .
measured egainst the standards in”

§ 50.92, Jead to & contrary conclusion
then, pursuant to the procedures in

§ 50.91, & proposed amendment to an
operating license for a facility licensed

(i) A purely administrative change to
technical specifications: for example, a
change to achieve consistency
throughout the technical specifications,
correction of an error, or a change in
nomenclature. . ' .

(i) A change that constitutes an
additional limitation, restriction,or : _
control not presently included in the
technical specifications: for example, a
more stringent surveillance requirement.

(iif) For a nuclear power reactor, &
change resulting from & nuclear reacior
core reloeding, if no fuel assemblies
significantly different from those found

_ previously acceptable to the NRC fora
previous core at the facility in question
are involved. This assumes thatno . -
significant changes are made to the
scceptance criteria for the technical
specifications, that the analytical
methods used to demonstrate -«
conformance with the technical
specifications and regulations are not
llgn!.ﬁcantl¥ changed, and that NRC bas
previously found such methods .
acceptable.

(iv) A relief granted upon: :
demonstration of acceptable operation
from an operating restriction that was
imposed because acceptable operation
was not yet demonstrated. This assumes
that the operating restriction and the
criteria to be applied to a request for
relief have been established in & prior
review and that it is justifiedina .
satisfactory way that the criteria have

met. ’

(v) Upon satisfactory completion of
construction in connection with an
operating facility, & relief granted from
an operating restriction that was .
imposed because the construction was
not yet completed satisfactorily. This is
fntended to involve only restrictions
where 1t is justified that construction
bas been completed satisfactorily.

. (vi) A change which either may result
in some increase to the probebility or
consequences of e previously-analyzed
accident or may reduce in some way a
safety margin, but where the results of
the change are clearly withinall
acceptable criteria with respect to the
system or component specified in the
Standard Review Plan: for example,a
change resulting from the application of
& small refinement of & grevioualy used
calculational model or design method.

(vii) A change to meke a license
conform to changes in the regulations,
where the license change results in very

under § 50.21(b) or § 50.22 or for & testing minor changes to facility operations
facility will likely be found to involve no  clearly in keeping with the regulations.

significant hazards considerations, if
operation of the facility in accordence
with the proposed améndment involves
only one or more of the following:

(viii) A change to & license to reflect &
¢ minor adjustment in ownership shares
among co-owners already shown in the
Kcense.
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Paperwork Reduction Act Statement

This final rule contains no new or
amended requirements for record
kee%ing. reporting,
applications or any ofhér type of

ormation collection”

Regulatory Flexibility Certification

In accordance with the Regula
Flexibility Act of 18080, 5§ US.C. ),
the Commission certifies that this rule
does not have a significant economic
impact on a substantial number of small
entities. This rule affects only the
licensing and operation of nuclear
power plants and testing facilities. The
companies that own these plants do aot
fall within the scope of the definition of
“small entities™ set forth in the
Regulatory Flexibility Act or the Small
Business Size Standards set out {n
nﬁaﬁom issued by the Small Business
A stration at 13 CFR Part 121. Since
these companies are dominant in their
service areas, this rule does not fal!
withkin the purview of the Act.

Regulatory Analysis

- The Commission has tg:epand s

regulaiory analysis on
amendments, assessing the costs and

benefits and resource impacts. It may be
examined at the address indicated
above.

Pursvant to the Atomic Energy Act of
1954, as amended, the
Reorganization Act of 1974, as amended,
and Sections 852 and 553 of Title § of the
United States Code, notice is bereby
given that the following amendments to
Title 10, Chapter I, Code of Federal
Regulations, 10 CFR Part 50, are
published as & document subfect to
codification.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Intergovernmental relations,
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria, Reporting requirements.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The suthority citation for Part 50 Is
revised to read as follows:

Autbority: Secs. 103, 104, 161,982, 183, 188,
189, 88 Stat. 936, 837, §43, 953, 854, 855, 858, as
smended, sec. 234, 83 Stat 3244, as amended
(42 US.C. 2133, 2134, 2201, 2232, 2233, 2238,
2239, 2282} secs. 201, 202, 206, 88 Slat. 1242,
1244, 1248, a3 amended (42 US.C. 5842, 5842,
§846). unless otherwise noted. X

Section $0.7 alsc issued under Pub. L. 85-
€01, sec. 10, §2 Stat. 2951 (42 US.C. 8851}
Sections 50.58, $0.91 and 50.82 also issusd
under Pub. L. 67-418, 96 Stat. 2073, (42 US.C.
2239). Section 50.78 also issued under sec.

lans or procedures; -.

"fc) and 50.54 are issued

122, 08 Stat. 839 (€2 US.C. 2152}, Sections
£0.80 and §0.81 also {ssued under sec. 184, 68
Stat. §54, as amended (€2 US.C 22M).
Sections §0.100-50.102 alsc issued under sec.
186, 68 US.C. 855 (&2 US.C 2238).

For the purposes of sec. 228, 68 Stat. 958, as
amended (€2 US.C. 2273}, §§ 50.10 (s}, (b},
and (c), 50.44, 50.48, 5048, 50.54, and §3.80(s)
are issued under sec. 181h, 66 Stat. 948, as
amended (42 US.C. 2201{b])) §§ 50.10 (b) end
under goc. 181,88 .
Stat. 949, as amended (42 US.C. 2201(i)); and
§§ 50.55{e), 80.50(b), $0.70, 50.71, §0.72, end
§0.78 are issued under sec. 1810, €8 Stat 850,
as amendsd (€2 US.C 2201(c]).

2. In § 50.58, paragraph (b) is revised
to read as follows:

§50.58 Hearings and report of he
Advisory Commities on Reactor
Safeguards.

o ! L L -

(b) The Commission will bold a
bearing after at least 30-days’ notice and
publication once in the Federal Register
on each application for a construction

f:rmil fora uction or utilization
cility which is of a described in
. § 50.21(b) or § 50.22 of this part, or-

which i3 a testing facility. When &

* construction permit has been issuved for

such a facility following the holding of a
public bearing and axn application is
made for an operating license or for an
amendment to a construction permit or
operating license, the Commissicn may
bold a be after at least 30-days’
potice and publication once in the
Federal Register, or, in the ebsence of a
request therefor by any person whose
interes! may be affected, may issue an
operating license or an amendment toa®
construction permit or operating license
without & hearing, upon 30-days’ notice
and publication in the Federal Register
of {ts intent to do so. If the Commission
finds, in an emergency situation, as
defined in § 50.91, tha! po significant
bazards consideration is presented by
an application for an amendment to an
operating license, it may dispense with
public notice and comment may lssue

- the amendment. If the Commission finds

that exigent circumstances exist, as
described in § 50.61, it may reduce the
period provided for public notice and
comment. Both In an emergency
situation and in the case of exigent
circumstances, the Commission will
provide 30 days notice of opportunity for
& hearing, though this notice may be
published after issuance of the
amendment {f the Commission
determines that no significant hazards
considerations are involved. The
Commission will use the standards in
§50.62 to determine whethera .
significant bazards considerationls -
presented by an emendment toan
operating license for a facility of the -

type described tn § 50.21(b) or § 6022, or
which is a testing facility, and may
make the amendment immediately :
effective, notwithstanding the pendency
before it of a request for a hearing from
any person, In advance of the holding
and completion of any required hearing,
where it has determined thatno
significant bazards consideration is
fovolved : C
8. Section 5001 is redesignated as
_ § 50.92 and revised to read as follows:

§5052 lssusnce ofamendment.

{2) In determining whether an
amendment to a license or construction
permit will be issued to the applicant,
the Commission will be guided by the
considerations which govern the
issuance of initial licenses or-
construction permits to the extent
applicable and appropriate. If the
epplication involves the material
alteration of a licensed facility, a
construction permit will be issued prior
to the issuance of the amendment to the
license. If the amendment involves &
significant bazards consideration, the
Commission will give notice of its
proposed action pursuant to § 2.105 of
this chepter before acting thereon. The
potice will be {ssued es scon as

cticable after the application has
een docketed.

(b) The Commission will be
particularly sensitive to & license
amendment request that involves
frreversible consequences (such as one
that, for example, permits & significant
increase in the amount of effluents or
radiation emitted by a nuclear power
plant).

{c) The Commission may meke a finel
determination, pursuant to the .
procedures in § 50.81, that a proposed
amendment to an operating license for a
facility licensed under § 50.21(b) or
§ 50.22 or for a testing facility involves
no significant hazards considerations, if
operation of the facility in accordance
with the proposed amendment would
not hd

[1) Involve a significant incresse in
the probability or consequences of an
accident previously eveluated; or

(2) Cresate the possibility cf a pew or
different kind of accident from any
accident previously evaluated; or

(3) Invclve a significant reduction in a
margin of safety.

The views of Cheirman
Palladino and Commissioners Ahearne,
Gilinsky and Asselstine follow.

Dated at Washington, D.C. this 4th day of
April, 1963
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For the Nuclear Regulatory Commission.

Samue! §, Chilk,
Secretary for the Commission.
Chairman Palladino’y Additional Views -

In my cpinion the Commission's decision
on reracking represents its best technical
judgment at this time on the generic no-
significant-bazards question. That is, the
Commission cannot ssy tha! reracking. asa
general matter, would or would not involve &
significant bazards consideration. The
technical considerations of reracking
proposals can vary significantly from cne to
another. :

It was this latter fact, as well as the
statements made in the Congress on
reracking, that caused me to vote for the staff
fo study the technica) basis for judgments
sbout the hazards considerations presented
by particular rerecking applications.

1elsc believe that we may have cleared up
cne of the Congressicnal concerns about
reracking by stating that it is not our intent to
make a no-significant-hazards-consideration
finding for reracking based on unproven
technslogy.

Additional Comments of Commissioner
Abearne

There have been several complaints that
the criteria for determining when an
amendment involves significant hazards
considerations are unclear or dificult to
apply. For example, in the current notice the
Commission potes that e commenter on the

_proposed rule stated the standards are
“unclear and useless in that they imply a
level of detailed review of amendment  *
applications far beyond what the staff -
normally performs.”t However, these
criticisms must be considered in context.

In May 1978 & petition for rulemaking was

filed which requested that criteria be
specified for defermining when an
amendment involved no significant hazards
considerations. The petition was published
for comment in 1876.* The Commission
received few comments, primarily supporting
or opposing criteria which bad been proposed
in the petition. The discussion focused on
underlying philosophical/legal tssues rather
than specific alternative criteria.

The rulemaking then lay dormant for
several years. In late 1979 the Commission
addressed the mstter and agreed to lssue a
proposed rule for public comment. The
proposed rule was published March 1880.4 A3
the Commission explained in that notice:

1This refers to: “Comments by the Natural
Resources Defense Counctl and the Union ef
Concerned Scientists on Proposed amendments o
10 CFR Parts 2 and 80: No Significant Hazards
Consideration™ st 8 (May 23, 1960] (comment 8, PR~
2.50 (45 FR 20491)). .

*The petition was fled May 7, 1978 by Mc. Robert
Lowenstein oz behalf of Boston Edison Company,
Florida Power and Light Company, and lows Power
Ccmpany. . ’

%41 FR 24008 (Juoe 34.1978). -

445 FR 20493 (March 28, 1960}

During the past several years, the Staff bas

" been guided in reaching its findings with
n gut ching f.nntil

respect to “no significant

consideration” by staff criteria and examples
of amendments likely (o involve. and not
likely to fnvolvs, significant hazards
considerations. These criteris end examples
have been promulgated within the Staff qnd
have proven useful to the Staff. The
Commission believes it would be useful to
consider incorporating these criteria into the
Commission's regulations for use tn
determining whether & proposed amendment
to an operating license or (o a construction
permit of any production or utilization facility
involves no significant hazards
consideration.? .

With respect to the cxiticism that the
criteris are unclear, we have not received -
much assistance in developing clearer criteria
despite having obtained two rounds of
comment over the last seven years. For
example, in the comments on the proposed
rule mentioned above, NRDC and UCS
simply argued: “The NRC should pramulgate
& rule bolding that prior notice and
opportunity for hearing should be provided
for construction permit and operating
l&cenus smendments in all cases ex

ose involving no significant y-
unreviewed safety lssue."¢In addition, the
debate bas often confused by
differing assumptions and philosophies that
are not usually clearly ldenuﬁed.?r )
example, the NRDC/UCS implication of a
detatled level of review arises largely
because of an implicit assumption that the
criteria are intended to require a merits type
review. In fact, what the staff has always
done, ann‘nl;v‘hat 1 believe we had in mind,
was to make a preliminary ju t
would e wiling 10 adiress wny spociy

to address any specific
alternatives. However, afler dealing with this
for & number of years, ] believe we must
move ahead with what we have. :

Commissioner Gilinsky's Separsts Views on
the Interim Fina! Rule Regarding Standards
for Determining Whether License
Amendments Involve no Significant Hazards
g;mldenﬁm (Amendmaents to 10 CFR Part *

April ¢ 1983, - :
Slanding by themselves, the standards *
which are set forth in the rule are so general
that they offer no real guidance to the NRC
stafl. In a prior version of the rule, the -
Commission included, fn the rule ftself, some
very useful examples of which amendments

Sid at 20482
¢Jd. At 11. 10 CFR $0.50 deems actions to be an
“unreviswed safety question™ -
*{i} If the probabllity of occurrence cc the |
of an sccident ar malfunction of
equipmient fmportant to safety previously evalusted
o the safety analysis report may be tncreased: or
{11) f & possibility for an accident or malfunction of
a different type than any evaluated previcusly in
the safety analysis report may be crested: or (itf) f
the margin of safety as defined in the basis for any
technics! specification is reduced” -
NRDC/UCS did not propose an altarnats |
Gefinition to be used with their proposal Rtis
fnteresting to sote the substantia! similarity to the

. rers
*. of any required hearing goes far beyond the

do and do not! involve a significant hazards
consideration. In the fina! version, these
examples bave been downgraded to the
amble of the rule where they will be of
ttle or po legal consequence and where, as &
practical matter,they will be inaccessible to
anyone but the NRC historian. This

_ dimintehes the value of the rule so much that
. lcan no longer approve ) ‘

it .
The earlier version of the rule placed -
amendments authorizing substantial spent
fuel pool expansicns in the significant

‘bazards consideration category. The

Commission should bave retained this
categorization which is consistent with the
terms of the rule. Moreover, the Commissfon
should not bave ignored the strong public and
Congressional views which have been
expressed on this point, most recently by
Senators Simpson, Hart, and Mitchell. Jam in
agreement with Commissioner Asselstine’s
apalysis of the legislative record underlying
this provision.

Additiona! Views of Commissioner Asselstine

1 strongly disagree with the Commission
majority’s decision to permit the use of the
*Sholly améndment™ authority contained in
section 12 of Public Law §7-41S, the NRC -
Authorization Act for fiscal years 1682 and
1883, d{zx li:;m meaﬁn::; for the .
rera a spent

The Commission majority’s toterim final
sule would change the Commission’s
longstanding and consistent policyef -
requiring that any requested hearingon e
Kcense amendment for the reracking of a
speat fuel pool be completed prior to granting
the license amendment. Although the
Commission bas considered and approved a
large pumber of spent fue} pool reracking
amendments in the past, it has never used the
oo significant bazards consideration
provisions in section 189 &. of the Atomic
Energy Act of 1954 a1 a basis for approving
the amendment before the completion of &
requested hearing.

It is clear to me from the legislative history
of section 12 of Public Law 97-415 that the
Congress did not intend that the guthority -
granted by section 12 should be used to
approve reracking amendments prior to the
completion of any requested bearing. The
Sholly amendment was first included in the
NRC suthorization bill for fiscal! years 1982
and 1583 by the Senate Committee en
Environment and Public Works. The report of
that Committee on the bill (Senate Report 97-
118) makes it abundantly clear that the
Committee did not intend the Sholly
amendmexst to be used by the Commission to
approve reracking amendments in advance of
the completion of & requested hearing.

Alth the report of the Conference
Committee on the bill did rot repeat this
admonition, there Is no evidence to indicate s
contrary view by the House-Senate conferees
on the bill or by the two House Committees
thst considered the legislation. :

Moreover,  believe that the use of the
Sholly amendment suthority to approve
amendments before the completion

justification offered by the Commission whes
it requested the Sholly amendment In
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requesting the enactment of the Sholly
amendment, the Commission described in
some detail the situations In which it foresaw
the need for this authority. The Commission
emphasized the need for a large pumberof
oreseen and unanticipated changes to the
detailed technicat-ypecifications in the .
operating licenses for nuclear powsrplants
that arise each year through such activities as
refuelin&of the plant. The Commission
argued that the need to bold & bearing o0
each of these changes. {f one is requested.
would be burdensome to the Commission and
could disrupt the operation of 8 number of
plants. In order to avoid this problem, the
Commission asked the Congress to rsinstats
the suthority that the Commission had
exercised in similar situations since 1962. A
reracking amendment is substantially
different from the situations described by the
Commission in requesting the Sholly
amendment, because the need for reracking
can be anticipated, because rera
involves & substantial physical modification
to the plant and because of the significance
attached to reracking by State and local
officials and by the public. .

Finally, I believe that there are strong
public policy reasons for continuing the
Commissions past practice of completing
bearings on reracking amendment g:m‘h
before lyﬁroving the amendment. These
public policy reasons include the strong
interest and concern on the part of blate and
local governments and the public reg
reracking proposals and the extent to whi
Kmaeding with reracking in advance of the

earing may prejudice the later consideration
of other alternatives to the proposed
reracking plan.

For these reasons, as & matter of policy, |
would not permit the use of the Sholly
amendment suthority to approve reracking
amendments prior to the completion of any
requested bearing. I would therefore bavs
added a provision to the Commission's
interim final rule that would have required,
as a policy matter, the completion of any
requested hearing on & spent fuel poo!
rera smendment before Commission
approval of the amendmesnt.

{FR Doc. §3-8052 Filed 6843 45 am]
SULING CODE 7900-01-4 .

10 CFR le.z ‘rL &0

Notice and State Fomutmion

AGENCY: Nuclear Begulatory
Commission.
AcCTION: Interim figal rule.

t to Public Law §7-
its regulations (1)
s under whi

SUMMARY: Pursua
415, NRC is amendi
to provide proced

" normally it woul
opportunity for a
applications it re

reactors are pot
notice and resso:
public comment
determinations &

. consultation

amendments fnhvolve no significant
hazards consiflerations. (2) to :Eedfy
criteria for digpensing with such prior
potice and redsonable opportunity for
public comment ih emergency situations,
and (3) to furgish procedures for
u:{u:uch determinations
with the Statejin which the factlity
fnvolved is ted. These procedures
will normally provide the public and the
States with prior notice of NRC's
determinations involving no significant
bazards consiflerations and with an
opportunity (g comment on its actions.
OATE: Effectivp date: May @, 1683, The
Commission ifvites comments on this
e by May 6, 1883.
Comments redeived after this date will
be consideredif it is practical to do s0,
of consideration cannot
be given except as to comments
received on of before this date.
ADORESSES: Written commients should
be sent to the Becretary of the
Commission, V.5. Nuclear Regulatory
Commission, Yashingtan, D.C. 20855,
Attention: Dogketing and Service
Branch. Copiep of comments received on
the amendmedts as well és on the
Regulatory Arjalysis proposed in
connection the amendments ma
be examined fn the Commission’s Public
Document R %, et 1717 H Street, NW,, |
FOR FURTHER INFORMATION CONTACT:
Thomas F. Dolian, Esq., Office of the
Executive Legt! Director, U.S. Nuclear
Regulatory sfon, Washington,
D.C. 20555. Tejephone: (301) 492-8850.
SUPPLERENTARY INFORMATION:

Introduction

Public Law $7-4185, signed on January
4. 1983, among other things, directs NRC
to promulgate regulations which
establish (a) sfandards for determining
whether an arhendment to an operating
Hcense involvs no significant hazards
consideration) (b) criteria for providing

. or, in emergerky situstions, dispensing
with prior notice and public comment on
any such detefmination. and (c)

procedures fof consulting on such &
determinationtwith the State in which
the facility involved is located. See
Conf. Rep. No} 97-884, 97th Cong., 2d
Sess. (1082). The legislation also
authorizes to issue and make
immediately effective an amendment to
a license, upod a determination that the
amendment irfvolves no significant
bazards consifieration (even though
NRC has befo:

bearing by an
advance of thé holding and completion

of any required hearing. This rulemaking
and request far comments responds to:
the statutory directive that NRC

it a request fora
terested person) and in

" requiringa

expeditious!y promulgate regulations on

{tems (b) and (c) above. NRC is also

parately In the Federal
ﬁnai regulations on {tem

These ations are issued, as fina!
though in intérim form, and comments
will be consillered on them. They will
become effective 30 days after
publication in the Federal Register.
Accordingly. Interested persons who
wish to comment are encouraged to do
80 at the earliest possible time, but not
later than slt'ljayl after publication, to
permit the fullest consideration of thelr
views.
Background

A. Affected. Legislation, Regulations
and Procedures .

When the Atomic Energy Act of 1954
(Act) was adqpted in 1954, it contained
no provision which required a public
hearing on issuance of & construction
permit or opedating license for & nuclear
power reactor, in the absence ofa
request from Jn interested person. In
1057, the Acgu amended to require

.

that mandatory bearings be beld before
{ssuance of bdth a construction permit
and an operating license for power
reactors and certain other facilities.
Public Law 85+258 (71 Stat. 576)
amending section 188a. of the Act.

The 1857 uqendmenu to the Act were
interpreted by'the Commissicn as.
“mandatory bearing” before
{ssuance of amendments to construction
Elerm!ts and operating licenses. Ses, e.g.,

earing Before the Subcommittee on -
Legislation, Joint Committee on Atomic
Energy, 87th Cpng., 2d. Sess. (April 17,
1962), at 6.) Partially in response to the .
administrative'rigidity and curmbersome
rrocedures whijch this interpretation

orced upon the Commission (see, !o!nt
Commnlittee on Atomic Energy
Study, “Improving the AEC Regulatory
Process”, M 1961, pp. 45-50), section
189a. of the Act was amended in 1062 to
eliminate the requirement for &
mandatory public hearing except upon
the epplication for a construction permit
for & power or {esting facility. As stated
in the report ofithe Joint Committee on
Atomic Energy {which recommended the
amendments:

Accordingly, this section will eliminate the
requirements for j mandatdry bearing. except
upon the applicafon for a construction permit
for & power or teqting facility. Under this
plan. the issuancy of amendments to such
construction permits, and the lssuance of
aperating licensed and amendments to such
construction permits, and the lssuance of
operating licensed and amendments to
operating licenseg, would be only after a 30-
day public notice and an offer of hearing. In

the gbsence of & Tquen for a hearing.
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requesting the end ctment of the Sholly
amendment, the Gommission described in
some detail the sijuations in which it foresaw
the need for this duthority. The Commission
emphasized the nped for & large number of __
creseen and uanticipated changes to the-
detailed technica] specifications in the .
operating licenseq for nuclear powerplants
that arise each yehr through such ectivities as
refueling of the plant. The Commission
argued that the to hold ¢ hearing ¢n
each of these chagges. if one is requested,
would be burde: ¢ to the Commission and
could disrupt the ¢peration of a number of
plants. In order tolavoid this problem, the
Commission asked the Congress to reinstate
the authority that fhe Commission had
exercised in simil}r situations since 1962. A
reracking amendojent is substantially
different from the pituations described by the
Commission in reduesting the Sholly
amendment, becadse the need for reracking
can be anticipated, because rera
iovolves a substagtie]l physical modification
to the plant and bycause of the significance
sttached to rera by State and local
officials and by thp public. .

Finally, 1 believ¢ that there are strong
public policy reasgns for continuing the |
Commissions pastpractice of completing
bearings on reracking amendment proposals
before cpEro\dng amendment. These
public policy reasqns include the strong
interest and conceyn on the part of State and

‘local governments,and the public reg

seracking proposals and the extent to whi
Emeeeding with cking in advancs of the

earing may prejuglice the later consideration
of other alternatives to the proposed

reracking plan. .
For these reasorfs, as 8 matter of policy, 1
would net permit the use of the Sholly

amendment authofity to approve reracking
amendments priorito the completion of any
requested bearing 'l would therefore bave
added a provision Jo the Commission’s
{nterim final rule that would have required,
as & policy matter.jthe completion of any
requested hearing pn & spent fuel pool

nt before Commission
ndment.

10 CFR Parts 2 and 60

Notice and State Consuttation

AGENCY: Nuclear Regulatory
Commission.
ACTION: Interim fina) rule.

SUMMARY: Pursuant to Public Law 67—
415, NRC is amending its regulations (1)
to provide procedures under w

" pormally it would give prior notice of

opportunity for & hearing on
applications it receives to amend
operating licenses for nuclear power
reactors and testing facilities (research
reactors are not covered) and prior
notice and reasonable opportunity for
public comment on proposed -
determinations about whetherthese

kS

amendments involve no significant
bazards considerations, (2) to specify
criteria for dispensing with such prior
potice and reasonable opportunity for
public comment ih emergency situations,
and (3) to furnish procedures for

. consultation on any such determinations

with the State in which the facility
fovolved is located. These procedures
will normally provide the public and the
States with prior notice of NRC's
determinations involving no significant
hazards considerations and with an
opportunity to comment on its actions.
OATE: Effective date: Mzy 6, 1983. The
Commission invites comments on this
interim fina! rule by May 6, 1883.

Comments received after this date will

be considered if it Is practical to do s0,
but assurance of consideration cannot
be given except as tc comments
recelved on or before this date.
ADDRESSES: Written comments should
be sent to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washingtan, D.C. 20555,
Attention: Docketing and Service
Branch. Copies of comments received on
the amendments as well as on the
Regulatory Analysis proposed in
connection with the amendments ma

be examined in the Commission’s Public
Document Room et 1717 H Street, NW., |
Waskington, D.C.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Weshington,
D.C. 20555. Telephone: (301) £92-8690.
SUPPLEMENTARY INFORMATION:

Introduction

Public Law 87-415, signed on January
4. 1083, among other things, directs NRC
to promulgate regulations which
establish {e) standards for determining
whether an amendment to an operating
license involves no significant
consideration, (b} criteria for providing

. or, in emergency situations, dispensing

with prior notice and public comment on
any such determination; and (c)

dures for consulting on such a
determination with the State in which .
the facility involved is located. See
Con!. Rep. Nc. 87-884, 67th Cong., 2d -
Sess. (1982). The legislation also
authorizes NRC to issue and make
immediately effective an amendment to
& license, upon a determination that the
amendment {nvolves no significant
bazards consideration (even though
NRC has before it a request fora
bearing by an interested person) and in
advance of the holding and completion
of any required hearing. This rulemaking
and request for comments responds to
the statutory directive that NRC

expeditiously promulgate regulations on
ftems (b) and (c) above. NRC is also
publishing separately in the Federal
Register interim regulations on ltem
(a) above. :

These regulations are issued, as final
though in interim form, and comments
will be considered on them. They will
become effective 30 days after -
publication in the Federal Reglster,
Accordingly, interested persons who
wish to comment are encouraged to do
80 at the earliest possible time, but not
later than 30 days after publication, to
permit the fullest consideration of their
viaws.
Background

A. Affected Legislation, Regulations
and Procedures .

When the Atomic Energy Act of 1854
(Act) was adopted in 1954, it contained
po provision which required & public
bearing on issuance of a construction
permit or operating license for a nuclear
power reactor in the sbsence of a
request from an interested person. In
1957, the Act was amended to
that mandstory bearings be held before
hsgmce of both a“ constnfzcﬁon permit
and an operating license for power
reactors and certain other facilities.
Public Law 85-256 (71 Stat §76)
amending section 189a. of the Act.

The 1857 amendments to the Act were
interpreted by the Commissionas -

‘.

" requiring a “mandatory hearing™ before

fssuance of emendments to construction
permits and operating licenses. See, eg.,
Hearing Before the Subcommittee on -
Legislation, Joint Committee on Atomic
Energy, 87th Cong., 2d. Sess. {April 17,
1962), at 6.) Partially in response to the .
administrative rigidity and cumbersome
dures which this interpretation
orced upon the Commission (see, Joint
Committee on Atomlic Energy
Study, “Improving the AEC Regulatory
Process™, March 1961, pp. 49-50), section
189a. of the Act was amended in 1862 to
eliminate the requirement for s
mandatory public hearing except upon
the application for a construction permit
for a power or testing facility. As stated
in the report of the Joint Committee on
Atomic Energy which recommended the
amendments:

Accordingly, this section will eliminate the
requirements for & mandatory hearing. except
upon the application for & construction permit
for a power or testing facility. Under this
plan. the issuance of amendments to such
construction permits, and the issuance of
operating licenses and amendments to such
construction permits, and the issusnce of
operating licenses and amendments to .
operaling licenses, would be only after ¢ 30-
day public notice and an offer of bearing. In
the absence of a request for & hearing.
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fssuance of an armendment (o & construction
permit, or issuance of an operating licenss, o2
an smendment (o an operating license, would
be possible without forma! proceedings, but
on the public record. It will alsc be possible
for the Commission 1o dlipense with the 30- -
day notice requirement where the gpplication
meuﬂ no significant hazards consideration.
criterion is presently being applied by
the Commission under the terms of AEC
Re&ulauom 80.59. House Report No. 1906,
87th Cong., 2d. Sess.. p. &, .

Thus, according to the 1062 -
amendments, 8 mandatory public
hearing would no Jonger be required
before jssuance of an amendment to &
wxéawmn n:ﬂit or opﬁxl'atingu license
ands ay prior public notice
would be required only if the
amendment involved a “s t
bazards consideration.” In sum, section
189a. of the Act, now provides that,
upon thirty-days’ notice published in the
Federal Register, the Commission may

_issue an operating license, oran
emendment {o an operating license, or
an smendment to & construction permit,
for & facility licensed under sections 103
or 104b. of the Act, or for & testing
facility licensed under section 104c.,
without & %ubllc hearing if no bearing is
requested by any interested person.
Section 189a. also permits the .
Commission to dispense with such
thirty-days’ notice and Federal Register
publication with respect to the issuance
of an amendment to a construction
Eemlt or an amendment to an cperating
cense upon & determination by the
Commission that the amendment
involves no significant hazards
consideration. These provisions bave
been incorporated into §§ 2.105, 2.108,
50.58{e) and (b) and 50.61 of the
Commission’s regulations.

The regulations provide for prior
notice of a “proposed action“onen -
application for an amendment when a
determination is made that there isa
significant hazards consideration and
provide an opportunity for interested
members of the public to request a
hearing. See §§ 2.105{a)(3) and 50.91.
Hence, if a requested license
amendment is found to involve &
significant hazards consideration, the
amendment would not be fssued until -
after any required hearing is completed
or afier expiration of the notice period.
In addition § 50.58(b) further explains
the Commission's hearing and notice
procedures, as follows: .

The Commisssion will hold & bearing after
atleas! 30 da{l potice and publication once
in the Federal Reglater on each application
for a construction permit for a production or
utilization facility which is of a type
described in § 50.21{b) or § 5022 or which is
& testing facility. When a construction permit
has been Issued for such a facility following

the holding of & public bearing and an
spplication is made for an operating license
or for an amendment 1o a consiruction permit
or ting license, the Commission may

. bold & hearing aftér at least 30 days notice

and publication once in the Federal Registar
or. in the absence of a request therefor

any person whose interest may be affected,
may {ssue an operating license or an
amendment to & construction permit or -
operating license without a bearing. upon 38
days notice and publication ance in the
Federal Register of its intent to do so. If the

. Commission finds that no significant hazards

considerstion is presented bg:n application
for an amendment to & conshruction permit or
operating license, it may dispense with such
potice and publication and may issoe
amendment. .

The Commission’s practice with

regard to license amendments involving .

o significant bazards consideration
(unless, as a matter of discretion, prior
notice was given) was to issue the -

_ amendment and thea publish in the

Federal Register a “notice of issuance.”
See § 2.106. Iv such a case, interested
members of the public who wished to
object to the amendment and request a
bearing could do so, but a request fora
hearing did not, by itself, suspend the
effectiveness of the amendment. Thus,
both the notice and hea.rlx:g.eif one were
requested, occurred after the -

. amendment was issued.

1t is important to bear in mind that there is no
intrinsic safety cance to the “no
significant b congideration”™ standard
Whether or not an action requires prior
notice, oo license and oo amendment may be
issued unless the Commission concludes that

it provides reasonable assurance that the -

public health and safety will notbe
endangered and that the action will not be
fnimical to the common defense and security
ar to the health and safety of the public. See,
e.g. § 50.57(a). Also, whether ornot an
amendment entails prior otice, o
amendment to any license may be lssued
unless it conforms to all applicable

“Tommission safety standards. Thus, the “no

significant hazards consideration™ standard
bas been a procedural standard only,
governing whether public notice of a
proposed action must be provided, before the
sction is taken by the Commission. In shart,
the “po ficant bazards consideration”
standard has been a potice standard and bas
bad no substantive safety significance, other
than that sttributable to the 33 of prior
notice to the public to the puﬁ?ce:nd
seasonable opportunity for & bearing.

B. The Sholly Decision and the New

islation . :
e Commission’s practice of not

Eroviding an opportunity for a prior

earing on a license amendment not
involving significant hazards
considerations was held to be improper
in Sholly v. NRC, 6512 F 2d 780 (1680),
rehearing denied, 851 F.2d 762 (1880}, .
cert. fmnled 101 S.Ct. 3004 (1981) -
(Sholly). In that case the U.S. Court of

Appeals for the District of Columbia
Clrcuit ruled that, under section 189a.-of
the Act, NRC must hold a prior hearing
before an amendment to an operating
license for a nuclear power plant can
become effective, if there has been a
request for hearing (or an expression of
interest in the subject matter of the -
proposed amendment which Is sufficient
to constitute a request for & heering). A
prior hearing, said the Court, is required
even when NRC has made a finding that
a proposed amendment involves oo
significant bazards consideration and
hes determined to dispense with prior
potice in the Federal Register. At the
request of the Commission and the
Department of Justice, the Supreme
Court agreed to review the Court of
Appeals’ interpretation of section 188a.
of the Act The Supreme Court has
remanded the case to the Court of
Appeals with instructions to vacate it if
it is moot and, if it is not, to reconsider it

. In light of the new legislation.

The Court of Appeals’ decision did
pot involve and bas no effect upon the
Commision's authority to order
immedistely effective amendments,
without prior potice or hearing, when
the public health, safety, or interest so
requires. See, Administrative Procedure
Act, section 9(b), 5 U.S.C. 558(c), section
161 of the Atomic Energy Act, and 10
CFR 2.202(f) end 2.204. Similarly, the
Court did not alter existing law with
regard to the Commission’s pleading
requirings, which are designed to enable
the Commission to determine whether a
person requesting & hearing i3, in fact, -
an “interested person™ within the
meaning of section 189a.—that is,
whether the person bas demonstrated
standing and identified one or more
fssues to be litigated. See, BPI v. Atomic
Energy Commission, 502 F.2d 424, 428
(D.C. Cir. 1974), where the Court stated
that, “Under its procedural regulations it
is not unreasonable for the Commission
to require that the prospective .
intervenor first specify the basis for hia
request for a beering.” .

However, the Commission believed
that legislation was needed to change
the result reached by the Court in Sholly
because of the implications of the
requirement that the Commission grant
a requested bearing before it could issue
a license amendment involving no
significant hazards consideration. The
Commission believes that, since most
requested license amendments involving
no significant hazards consideration are
routine in nature, hearings on such
amendments could result in disruption

.. ordelay in the operations of nuclear
- powerplants and could impose

regulatory burdens upon it and the
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puclear industry that are not related to
significant safety matters. Subsequently.
on March 11, 1881, the Commission
submitied proposed legislation to
Congress (introduced g3 §. 912) that - ™
would expressly euthorize it to issue a
license amendment before kolding a
bearing requested by an interested
person, when it bas made &
determination that ro significant -
hazards consideration is involved in the
amendment,

After the House and Senate conferees
considered two similer bills, HR. 2330
and S. 1207, they agreed on & unified
version (see Conf. Rep. No. 87-884, §7th
Cong. 2d. Sess. (1882)) and passed Pub.
L. 97-414. Specifically, section 12(g) of .
that law amends section 189s. of the Act
by adding the following with respect to
license amendments involving no
significant bazards considerations:

{2)(A) The Comm!ssion may issue and
make immediately effective any amendment
to an operating license, upon & determination
by the Commission that such emendment
involves no significant hazards consideration,
notwithstanding the pendency before the
Commission of a reques? for & bearing fom
any person. Such arpendment may be fssued
and made immediately effective in advance
of the holding and completion of any required
hearing. In determining under this section
whether such emendment involves no
significant hazards consideration, the
Commission sball consult with the State in
which the facility involved is located. In all
other respects such amendment shall meet
the requirements of this Act.

{B] The Commission shall periodically (but
not less frequently than once every
days) publish notice of any amendments
fasued, or proposed to be fssued, as provided
in subparagraph (A). Each such notice shall
include all amendments {ssued. or proposed
to be issued. since the date of publication of
the last such periodic notice. Such notice
shall, with respect to each amendment or
proposed amendment (i) identify the facility
involved; and (ii) provide a brief description
of suck amendment. Nothing in this :
subsection shall be construed tc delay the
effective date of any amendment. -

(C) The Commission shall. during the
pinety-day period following the effective date
of this paragraph, promulgate regulations
establishing (i) standards for determining
whether any amendment to an operating
Kcense involves no s cant hazards
consideration; {il) criteria for providing or, In
emergency situations, dispensing with prior
notice and reasonable opportunity for public
comment on any such determination, which
criteria s}id!l take into account the exigency
of the need for the amendment involved: and
{iil) procedures for consultation on any such
determination with the State in which the
facility involved is located.

Bection 12{b) of that law specifies
that:

(b) The authority of the Nuclear Regulstory
Commission, under the provisions of the

amendment made by subsection (a), to issue
and to make immediately effective any
amendment (o an operating license shall take
effect upon the promulgation by the
Commission of the regulations required in
such provisions.

Thus, as noted above, the legislation

authorizes NRC 1o issue and make
immediately effective an amendment to

_an operating license upon a

determination that the amendment
involves no significant bazards
consideration, even though NRC has
before it & request for 8 hearing from an
interested person. At the same time,
however, the legislative bistory makes it
clear that Congress expects NRC to
exercise its authority only in the case of
amendments not involving significant
safety questions. The Conference Report
states: ‘

The conference agreement maintains the
requirement of the current section 189a. of the
Atomic Energy Act that & hearing on the
license amendment be held upon the request
of any person whose interest may be
affected. The agreement simply authorizes
the Commission, in those cases where the
amendment involved poses no significant
hazards consideration, to issue the license
amendment and allow it to take effect before
this hearing is held or completed. The
conferees intend that the Commission will
use this authority carefully, applying it enly
to those license amendments which pose no
significant hazards consideration. Jd., at 37. .

In this regard, the Senate stressed:

Its strong desire to preserve for the publica
memmgf:f right to participate in decisions
regarding the commercial use of nuclear
power. Thus, the provision does not dispense
with the requirement for a hearing. and the
NRC, if requested [by an interested person],
must conduct & bearing after the license
amendment takes effect. See §. Rep. No. §7-
113, 97th Cong., 13t Bess., at 14 (1681).

The public notice provision was
: lained by the Conference Report as
ollows:

The conferces note that the purpose of
uiring prior notice and an cpportunity for
public comment before a Bcense amendment
may take effect, as provided in subsecticn
(2)(C)(ii) for all but emergency situations. is
to allow at Jeast & minimum level of citizen

input into the threshold question of whether -

the proposed license amendment involves
significant bealth or safety issues. While this
subsection of the conference agreement
reserves for the Commission substantial
exibility to tailor the notice and comment
rocedures to the exigency of the need for the
nse amendment, the conferees expect the
content, placement and of the notice to
be reasonably calculated to allow residents
of the ares surrounding the facility an
adequate opportunity to formulate and
submit reasoned comments.
The requirement in subsection 2(C)(if) that
the Commission promulgate criteria for
providing or dispensing with prior notice and

" to opera

public comment on a proposed determination
that a license amendment involves no
significant hezards consideration reflects the
conferees’ intent that, wherever practicable,
the Commission should publish prior potice
of, and provide for prior public comment on,
such & proposed determination.

In the context of subsection (2Y(C)(1), the
conferees understand the term “emergency
situations™ to encompass only those rare
cases in which immediate action is necessary
fo prevent the shutdown or derating of an
operating commercial reactor . . . The
Commission’s regulations should insure that
the “Emergency situations™ exception under
section 12 of the conference agreement will
pot apply If the licensee bas failed to apply
for the license amendment in & timely -
fashion. In other words, the licensee should
not be able to take advantage of the -
emergency itself. To prevent abuses of this
provision, the conferees expect the
Commission to independently assess the
licensee's reasons for fallure to file an
application sufficiently in advance of the
threatened closure or derating of the facility.
Conf. Rep. No. $7-884, §7th Cong., 24 Sess.. at
838 (1982). .

C. Notice for Public Comment and for
Opportunity for a Hearing. )

The Commission kas decided to adopt
the notice procedures and criteria
contemplated by the legislation with
respect to determinations about no
) cant hazards consideration. In
addition it has decided to combine the
notices for public comment on no
significant hazards considerations with
the notices for opportunity for a hearing,
thereby, normally providi.ni both prior
potice of opportunity for a he and
prior rotice for public comment o
requests it receives to amend operating
licenses of facilities described in
§ 50.21(b) or § 50.22 or of testing
facilities.

With respect to cpportunity for a
hearing, the Commission would amend
§ 2.105 to epecify that it could normally
issue in the Federal Register at Jeast ~ .
monthly a list of “notice of proposed
actions” on requests for amendments to
operating licenses. These monthly
potices would provide an opportunity to
request a hearing within thirty days. The
Commission would also retain the
option of fssuing individua! notices, as it
sees fit. If the Commission does not
receive any request for a hearing on an
amendment within the notice period. it
would take the proposed action when it
has completed its review and made the
necessary findings. If it receives such &
request, it would act under a new
§ 50.91, which describes the procedures
and criteria the Commission would use
to act on applications for amendments
licenses involving no
significant hazards considerations. (The
interim fina! rule on "Standards for
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Determining Whether License smendment requests received for which  where it has determined that no
Amendments Involve No Significant the Commission is publishing notice significant hazards considerationls -
Hazﬂalm‘:ﬁle?'%%'nwahed under § gixos. it would .11:: providea lnvohec{iﬂ The Commi"d thulcm wishes to
separately e Fede ter, reasonable oﬁfoﬂnnny c state in this reg at any question -
redesignated the present § 5093as -  comment by listing this m!:%u -about its stafl’s determinations on the
§ 50.92.) =ir - . ™ amendment requests received since the  issue of significant versus no significant
To implement the main theme of the last such monthly notice, and, like an hazards consideration that may be
legislation, under new § 50.91 the individual notice, (8) providing & brief raised in any hearing on the gmendment
Commission would combine a otice of  description of the amendment and of the  will not stay the effective date of the
opportunity for a hearing with e notice facility involved, {b) noting the proposed  amendment. . -
for public comment on any proposed po significant bazards consideration The Commission believes that the
determination on no l!gn.lgcant bazards determination, (c) soliciting public procedure just described would be its
consideration. Additionally, new § 5091 comment on the determination, end ( usual way of handling license
would permit the Commission to make providing for a 30-day comment peri amendments, because most of these do
sn amendment immediately effective in While it {s awal blic comment, ot involve emergency or exigent
advance of the holding and completion ~ the Commission would proceed with the  situations and do not entail a
of any required bearing where it bhas safety analysis. In this context, the determination that icant hazards
determined that no significant hazards Commission wishes to note that, though  consideration is involved. These three
consideration is involved. Thus, § 6091  the substance of the public comments situations and other unusual ones could
would build upon amended § 2.105, could be litigated in a hearing, when cne  arise though.
providing details for the gystem of is held, neither it nor its Boards will Returning to the initial receipt of an
Federal Register notices. For instance, . entertain he requests on its actions  application, {f the Commission receives
exceptions would be made for with respect to these comments. It an amendment request and then
emergency situations, where no prior believes that this is in keeping with the determines that a significant hazards

notices (for opportunity for a hearing

- and for public comment) might be
issued, £ssuming no significant bazards
considerations are involved. In sum, this
system would add a “potice for public
comment” under § 60.91 to the present
system of “notice of proposed action”
under § 2.105 and “notice of issuance™
under § 2.106. Under this new. system,
the Commission would require an
applicant requesting an amendment to
its operating license (1) to provide its
appraisal on the issue of cant
bazards, using the stan to § 60.682
and the examples discussed in the
separate Federal Register notice, and
(2). if it involves the emergency o
exigency provieions, 1o eddress the
features on which the Commission must
meke its findings. (Both points will be
discussed later.) '

When the Commission recetves the
amendment request, as described below,
it would first decide whether there is an
emergency or an exigency. If there is no
A T
preliminary decision, called a pos
determination,” about whether the
amendment involves no significant
bazards consideration—normally, this
would be done before completion of the
safety analysis (also called safety
evaluation). In this determination, it
might accept the applicant’s appraisal in
whole or in part or it might reject the
applicant’s appraisal but, nonetheless,
reach the same conclusion.

At this stage, if the Commissfon
decides that po significant bazards
considerstion is involved, it could issue
an individual Federal Register notice or
list this amendment in fts monthly
publication in the Federal Register. This
monthly publication would not only list

legislation which states that public .
comment cannot delay the effective date
of an amendment.

After the public comment period, the
Commission would review
comments, consider the safety analysis,
and reach its fina! decision on the :
amendment request. If it decides that no
significant hazards consideration bs
involved, it would publish an individual
*“notice of fasuance” under § 2.108 or
publish the potice of {ssuance inits -
system of monthly Federal Register
notices, and thus close the public record.
Note that the Commission would not
wake and publish a final determinstion
on no significant hazards consideration
because such a determination fs needed
only {f a hearing request is received and
the Commisaion decides 1o make the
amendment immediately effective and
to &rov(de a hearing after issuance
rather than before.

H it receives a hearing request during
the comment period and the
Commission bas decided that no
significant bazards consideration is
fnvolved, it would prepare a “final
determination™ on that Issue, make the
requisite safety and public health
findings, and proceed to issue the
amendment. The bearing request would
be treated the same way as in previous
Commigsion practice, that is, by
providing any requisite bearing after the
amendment bas been {ssued. As
explained before, the legislation permits
the Commission to make an emendment
immedistely eflective, notwithstanding
the pendency before it of a request fora
bearing from any person (ever one that

- meets the provisions for intervention in

§ 2.714), in advance of the holding and
completion of any required hearing,

consideration is involved, it would
bandle this request in the same way it
does now, by issuing an individual
potice of proposed action and providing
an opportunity for & bearing under
§ 2105. The only change in its uﬁuent
ure would be that it could notify
the public of the fina! disposition of the
amendment by noting its {asuance or
denial in the monthly Federal Register
notice instead of in an individual notice.
Another possibility might be that the
Commission receives an amendment
request and finds en emergency
situation, where fallure to act in a timely
way would result in derating or
shutdown of a nuclear power plant. In
this case, also discussed laterin -
connection with State consultation, it
may proceed to fssue the Ecense
amendment, if it determines, among
other things, that po significant hazards
consideration is involved. In this
circumstance, the Commission might not
necessarily be able to yrovlde for priar
potice for opportunity for a bearing or
for prior notice for public comment and
might therefore use its present
procedure, publishing an individoal
noti&:l of issuance nnu:;?ert! z.:ge {which
provides an opportunity for a bearing
after the mengment is issued.)
Additionally, the Commission’s monthly
Federal Register notice system would
note the Commission's action on the
amendment request and, thereby, -
provide an opportunity for public

comment. In connection with emergency.

requests, the Commission expects its
licensees to apply for license
amendments in a timely fashion. It will
decline to dispense with notice and
comment on the no eignificant hazards
consideration determination, {f it
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determines that the applicant has failed  public of the licensee’s amendment It should also be noted that these
to meke & timely application for the request. In these instances, the procedures only apply to icense
emendment in order to create the Commission will provide the publica applications. The Commission may,
emergency and {o take advantage ofthe  reasonable opportunity to commenton  under existing §§ 2.202{f) and 2.204,
emergency provisiop, gvfhenevu a = the proposed noéignificant hazards make e determination that the public
threatened closure or derating is determination. To ensure that the bealth, safety, or interest requires it to
involved, the Commission expects the comments are received on time, the order an amendment without prior - -

applicant to explain to it why this

* emergency situation bas occurred and
why the applicant could not avoid it; the
Commission will assess thé applicant’s
reasons for failure to file an application
sufficiently in advance of that event.

Still another possibility might be that
the Commission receives an amen
request and finds an exigency, thatis, a
situation other than an emergency '
where swilt action is necessary. The
legislation, quoted above, states that the
Commission should establish criteria
which “take into sccount the exigency
of the need for the amendment.” The
Conference Report, quoted above, points
out that “the conference agreement
preserves for the Commission
substantial flexibility to tailor the notice
and comment ures to the
exigency of the peed for the license
. amendment” and that “the conferees
. expect the content, placement and

of the notice to be reasonably
calculated to allow residents of the area
surrounding the facility an adequate
opportunity to formulate end submit
reasoned comments.” )

The Commission believes that
extracrdinary situations may arise,
short of an emergency, where a licensee
and the Commission must ect quickly
and where time does not permit the
Commission to publish a Federal
Register notice soliciting public
comment or o provide 30 days
ordinarily allowed for public comment. -
For instance, such a circumstance may
arise where a licensee, while shutdown
for a short time, wishes to add some
component clearly more seliable than
one presently installed or wishes to use
a different method of testing some
system and that method is clearly better
than one provided for in its Technical
Specifications. In either case, the
licensee mey have to requestan
amendment, and, if the sfon
determines, among other things, thatno
significant bazards consideration is
involved, it may wish to grant the
request before the licensee starts the
plant up and the opportunity to improve
the plant is Jost. .

In circumstances such as the two just
described, the Commission may use
_ medie other than the Federal Register,
for example, a Jocal newspeper -~
published near the licensee’s facility,
widely read by the residents in the area
surrounding the facility, to inform the

Commission may also set up insuch a
situation a toll-free hotline, allowing the
ﬁagblic to telepbone their comments to
C on the amendment request. It
should be noted that this method of
prior notice for public comment will be
in addition to the routine notice of the
amendment in the monthly Federal
Register compilation or to any .
individual notice of hearing that may be
published: it will not affect the time
available to exercise one's opportunity
et poparsatty caly ahey &

e that oppo! ty et the
amendment has been issued, when the
Commission has determined that no
significant bazards consideration is
fovolved.

The Commission will use these
procedures sparingly and wants to make
sure that its licensees will not take
advantage of these procedures.
Therefore, it will use criteria, somewhat
similar to the ones it will use with
respect to emergency situations, to
decide whether it will shorten the
comment period and change the type of

*  npotice normally provided. Consequently,

in connection with requests indicating
an exigency, the Commission expects its
lcensees to apply for license
amendments in a timely fashion. It will
pot change its normal potice and public
comment practices where it determines
that the licensee bas failed to use its
best eflorts to make a timely application
for the amendment in order to create the
exigency and to take advantage of the
exigency provision. Whenever a
licensee wants to use this provision, it
will have to explain to the Commission
the reason for the e:dgeng:nd why the
JYicensee cannot avoid it

Commission will assess the licensee’s

" reasons for failure to file an application

sufficiently in advance of its proposed
action or for its inability to take the
action at some later time.

Ancther different circumstance may
also present itself to the Commission.
For instance, it could receive an
amendment est with respect to
which it finds that it is in the public
interest to offer an opportunity fors -
prior hearing. In this case, it would use
its present individual notice tErm:m.’rm-a
and potify the public about the final |
disposition of the amendment in a notice
of issuance or denial in its monthly
Federal Register potice, instead of in an
individua! notice.

notice for public comment or
opportunity for & hearing. In this cass,
the Commission would follow its
“present procedure and publish an
individual notice of issuance tn the
Federal Register and provide for en :
opportunity for a bearing on the order. -
This new system would change cnly
the Commiasion’s noticing practices; #f
would not alter the Commission’s ~
bearing practices. The Commission has
attempted to provide noticing
procedures that are sdministratively
simple, involve the least cost, do not
entail undue delay, and allow s
reasonable opportunity for public
comment; nevertheless, they are quite -
burdensome and fnvolve significant
resource impacts and timing delays far
the Commission and for licensees
requesting emendments. Licensees
would be able to reduce these delays,
under the pmtgooed procedures, by
ymvidin%to‘ ¢ Commission their
sppraisals on the issue of significant
hazards. There might also be other ways
to make the noti procedures simpler
and to assure that the opportunity for
public comment {s not curtailed. The
Commission s therefore particularly |
interested in comments addressing the
workability of its proposed noticing
procedures. .
Finally, with respect to amendment
requests received before the interim
final rule takes effect, the Commission
proposes to keep its present procedures
pot provide notice for public
comment cn amendments requested en
whick the Commission bas not acted
before the effective date of the interim
final rule.
D. State Consuliotion
As noted above, Public Law 97415
requires the Commission to consult with
the State in which the facility invalved
fs located and to promulgate regulations
which prescribe procedures for such
consultation on a determination that an
amendment to an operating license
involves no significant hazards
consideration. The Conference Report,
cited earlier, stated that the conferees
expect that the procedures for State -
consultation would include the following
‘elements:
(1) The State would be potified of a
licensee's request for an amendment;
(2) The State would be sdvised of the
NRC’s evaluation of the amendment request:
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(3) The NRC's proposed determinstion on
whether the license amendment involves oo
significant hazards consideration would
.discussed with the State and the NRC's

reasons for making that determination would -

be explained to the Stels:-

(¢) The NRC would listen to and consider
any comments provided by the State officlal
designated to consult with the NRC; and

(5) The NRC would make a good faith
stiempt to consult with the State prior to
issuing the license amendment.

At the same time, however, the :
procedures for State consultation would
not:

(1) Give the State a right to veto the
proposed NRC determination: :

(2) Give the State a right to a hearing on the
NRC determination before the amendment
becomes effective;

{3) Give the State the right to insist upona
postponement of the NRC determination or
issuance of the amendment; or

{4) Alter present provisions of law that
reserve to the NRC exclusive responsibility
for setting and enforcing radiological health
u?d sefety requirements for nuclear power
plants. :

In requiring the NRC to exercise good faith
in consulting with a State in determining
whether a license amendment {avolves no
significant hazards considerstion, the
conferees recognize that & very Hmited
number of truly exceptional cases may arise
when the NRC, despite its 1ood faith efforts,
cannot conlact & responsible State official for
purposes of prior consultation. nability to
consult with & responsible State official
following good faith attempts should not
Envent the NRC fom making effective a

cense amendment involving no cant
hazards consideration, if the NRC deems it
necessary to aveid the shut-down or derating
of s powerplant. /D, at89.

The Commission believes that the law
end jts legislative history ere quite
specific. Accordingly, it proposes to
adopt the elements described in the
Conference Report quoted above in
those cases where it makes & proposed
determination on no significant hazards
consideration. Normally, the State
consultation procedures would work as
follows. To make the State consultation
process simpler and speedier, the
Commission would require an applicant
requesting an amendment tosend a
copy of its appraisa! on the question of
no significant hazards to the State in
which the facility involved is located.
(The NRC is compiling & list of State
officials who have been designated to
consult with it on amendment requests
involving no significant bazards
considerations; it intends to make this
list available to all its licensees with
facilities covered by § 50.21(b) or § 50.22
or with testing facilities.) ;
The Commission would send its
* Federal Register notice, or other notice
in case of exigent circumstances,
containing its proposed determination to

the State official designated to consult
- with it together with & request to that
person to contact the Commission if
there {s any ement or concern
about its Kropoud determination. If it
does not bear from the State in a timely
manner, it will consider thet the State -
bas no interest in its determination—in
this regard, the Conunission intends to
make available to the designated State
officials a list of its Profect Managers
and other personnel whom it has
designated to consult with these
officials—but, nevertheless, before it
issues the amendment, it will telephons
the appropriate State official for the
_purpose of consultation.

In an emergency situation, the
Commission would do its best to consult
with the State, before it makes a final
determination about no significant
bazards consideration, by simply
telephoning the appropriate State
official before it issues an amendment.

Finally, the Commission wishes to
note two points in connection with the
legistative history. First, though the
Commission intends to give careful
consideration to the comments provided
to it by the affected State on the
question of no significant hazards .
consideration, the State comments are
advisory to the Commission; thé
Commission remains responsible for
making the final administrative decision
. on the question. Second, State

consultation does not alter present

rovisions of law that reserve to the
Eommlasion exclusive responsibility for
setting and enforcing radiclogical health
and safety requirements for nuclear
power plants.

Paperwork Reduction Act Statement

This rule contains a new reporting
requirement which the Office of
Management and Budget approved
under OMB No. 31500011 {or the
Commission's use through April 30, 1985.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, § U.5.C. 805(b),
the Commission certifies that this rule
does not have & significant economic
fmpact on a substantial number of small
entities. This rule affects only the
licensing and operaticn of nuclear
power plants and testing facilities. The
companies that own these plants do not

. fall within the scope of the definition of -

“small entities” get forth in the
Regulatory Fiexibility Act or the Small
Business Size Standards set out in
regulations issued by the Small Business
Administration at 13 CFR Part 121. Since
these companies are dominant in their
service areas, this rule does not fall
within the purview of the Act.

s ®

Regulatory Analysis

The Commission bas prepared &
Regulatory Analysis on these
amendments, assessing the costs and
benefits and resource impacts. It may be
examined at the address indicated
above. - . , .

Genera! notice of proposed
rulemaking is not required for this
interim final rule because the .
amendments by their nature concern
rules of agency procedure and practice.
Accordingly, pursuant to the Atomic
Energy Act of 1054, as amended, the -
Energy Reorganization Act of 1074, as
amended, and sections 5§52 and 853 of
Title 5 of the United States Code, notice
is hereby given that the following
amendments to 10 CFR Parts 2 and 60
are published as a document subject to
codification.

List of Subjects
J0CFR Part2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,

_ Environmental protection, Nuclear

materials, Nuclear power plants, and
reactors, Penalty, Sex discrimination,

- Source material, Special nuclear

material, Waste treatment and disposal.
10 CFR Part 80

Antitrust, Classified information, Fire
prevention, Intergovernmental relations, |
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria, Reporting requirements.

PART 2— RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 1s
revised to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948, 953,
as amended (42 U.S.C. 2201, 2231); sec. 191, a3
amended, Pub. L. £7-818, 76 Stat. 400 (42
US.C. 2241); sec. 201, 88 Stat. 1242, as
smended (42 U.S.C. B841); § US.C. 652

(Sec. 2.101 alsc lssued under secs. §3, 82,
€3, 81, 103, 104, 105, 68 Stat. 630, 32, 833, 835,
838, 9§37, 38, as amended (42 U.S.C. 2073,
2092, 2093, 2111, 2133, 214, 2135); sec. 102,
Pub. L 91-190, 83 Stat. 853, as amended (€2
US.C. 4322): sec. 301, 88 Stat. 1248 (€2US.C.

- $871). Sections 2.102, 2.103, 2104, 2.10S, 2721

also issued under secs. 102, 103, 104. 105, 183,
189, 68 Stat. 836, £37, 938, 54, 855 as
smended (42 US.C. 2132, 2133, 2144, 21385,
2233, 2239). Section 2.105 also issued under
Pub. L 67413, 66 Stat. 2073 (42 U.8.C. 2239)
Sections 2.200-2.206 also fssued under secs.
186, 234, 68 Stat. 955, 83 Stat. 444, as amended
(42 U.S.C. 2238, 2282); sec. 206, 88 Stat. 1246
{42 U.5.C. 3848). Sections 2.600-2.806 also
issued under sec. 102, Pub. L. 91-190, 83 Stat.-
853. us amended {42 U.S.C. 4332). Sections
2.700a. 2.719 also issued under 5 U.S.C.B54.
Sections 2.754, 2.760, 2.770 also issued under §
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U.S.C. 857. Sections 2.700 also {ssued under
sec. 103, 88 Stal. 935, as amended (42 US.C.
2133) and 8 US.C. 652 Sections 2.800 and
2.808 also jssued under § US.C. 533. Section
2.809 also issued under 3 US.C. 853 and sec.
29, Pub. L. 85-256, 71-8t=t; 570, as amended. -
{42 U.S.C. 2039). Appendix A alsc fssued
under sec. 8, Pub. L. 91-580, 84 Stat. 1473 (42
US.C. 2135) ) :

2. In § 2.105, paragraphs (e)(4) through
(a)(8) are redesignated as paragraphs
(e)(5) through (s)(8). anew p ph
(8)(4) is added, and redesignate .
paragraph (a)(6) is revised, as follows:

§2.105 MNotice of proposed action.
a [ BN 38 J

(4) An amendment to an ting
license for a facility licensed under
§ 50.21(b) or § 50.22 or for & testing
facility, as follows:

(i) If the Commission determines
under § 50.58 that the amendment
involves po significant hazards
consideration. though it will provide
notice of opportunity for a hearing
pursuant to this section, it may make the
smendment immediately effective and
grant a hearing thereafier; or

(ii) If the Commission determines
under § 50,58 and § 50.91 thatan -
emel;gen or exigent situation exists
and that the amendment involves no .
significant bazards considerations, it
will provide notice of opportunity for a
hearing pursuant to § 2.106 (if & bearing
is requested, it will be held after
issuance of the amendment)

* [ ] [ ] [ 4 *

{6) An amendment to & license
specified in paragraph (e)(S) of this
section, or an amendment to &
construction authorization granted in

ceedings on an application for such &
icense, when such amendment would
authorize actions which may .
significantly affect the health and safety
of the public; or

PART §0—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES °

3. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 103, 104, 161, 182, 183, 186,
189, 68 Stat §36, 937, 848, §53, 954, 55, 058, as
amended, sec. 234, 83 Stat. 1244, as amended
(62 US.C. 2133, 2134, 2201, 2232, 2233, 2238,
2239, 2282); secs. 201, 202, 206, 83 Stat. 1242,
1244, 1248, as amended (42 U.S.C. 5841, 5542,
B846), unless otherwise poted. -

(Sec. 80.7 also fssued under Pub. L. 05-001.
seo. 10, 92 Stat. 2651 (42 U.S.C. 8851). Sections
50.58, 50.91 and 30.92 also issued under Pub.
L. 97415, 96 Stat. 2073 (42 US.C. 2239).
Section 50.78 also jssued under sec. 122, 83
Stat. 839 (€ U.S.C. 2152). Sections 80.80-50.81
also issued under sec. 164, 68 Stat. 954, as
amended (42 U.S.C. 234). Sections 60300~

$0.102 also issued under sec. 186, 83 USLC. -
§55 (42 U.S.C. 2238).) :

For the purposes of sec. 223, 68 Stat. 858, a3
amended (42 U.S.C. 2273), § § 50.10(a}. (b).
and (c), 50.44, 30.48, 50.48, 30.54. and 50.80(s)
are [ssued under sec. 161b, 88 Stat. 648, as
amended (42 U.S.C. 2201(b)); §§ 50.10(b) and
(c) and 50.54 are fssued under sec. 1611, 68
Elat. 845, as amended (42 U.S.C. 2201(i)); and
§4§ 50.55(e), 50.59(b), $0.70, £0.71, 50.72, and
5078 are issued under sec. 1610, 08 Stat. 850,
as amended (42 US.C. 2201(0)).

¢ Anew § 5091 is added to Part 50 10
read as follows:

§60.91 Notice for public comment; State
consultation. .
The Commission will use the
following procedures on an application
received after May 6, 1883 requesting an
amendment o an operating license fora
facility licensed under § 50.21(b) or
§ 50.22 or for a testing facility:

* (a) Notice for public comment.—{1) At.

the time a licensee requesis an
amendment, it must provide to the
Commission its analysis, using the
standards in § 50.92, about the {ssue of
no significant hazards consideration.

(2) The Commission may publish in
the Federal Register under § 2.105 either
an individual notice of proposed action
as to which it makes a proposed
determination that no significant
hazards consideration is involved, or, at
least once every 30 days, a monthly
notice of proposed actions which
identifies each amendment issued and
each amendment proposed to be issued
since the last such monthly notice. For
each amendment proposed to be issued,
either notice will (i) contain the staff's
proposed determination, under the
standerds in § 50.92, (ii) provide a brief
description of the amendment and of the
facility involved, (iif) solicit public
comments on the propo
determination, and (iv) provide for & S0-
day comment period. Normally, the.
amendment will not be granted until
after this comment period expires.

(3) The Commission may inform the -
public about the final disposition of an

amendment request where it has made a

proposed determinstion on no
significant hazards consideration either
by issuing an individual notice of
issuance under § 2.108 or by publishing
such a notice in its monthly system of
Federal Register notices. In either event,
it will not make and publish a final
determination on no significant hazards
consideration, unless it receives a
request for a hearing on that amendment
request.

4) Where the Commmission makes a
fina} determination that no significant
hazards consideration is involved and
that the amendment should be issued,-

- the amendment will be effective upon

{ssuance, even if adverse public
comments have been received and even
if an interested person meeting the
provisions for intervention called for in
§ 2.734 has filed a request for a bearing. .
The Commission need hold any required
hearing only after it fssues an
amendment, unless it determines thata
significant hazards consideration is
favolved. ’ o

(5) Where the Commission finds that
an emergency situation exists, in that
failure to ect in & timely way would
result in derating or sbutdown of @
nuclear power plant, ft may issue a
license amendment involving no
siguificant hazards consideration
without prior notice and opportunity for
& bearing or for public comment. In such
s circumstance, the Commission will not
publish & notice of proposed .
determination on no significant hazards
consideration, but will publish a notice
of issuance under § 2.106, providing for
opportunity for a hearing and for public
comment after issuance. The
Commission expects its licensees to
apply for license emendments in a
timely fashion. It will decline to
dispense with notice and comment on
the determination of no significant
hazards consideration, if it determines
that the licensee has failed to make @
timely application for the amendment in
corder to create the emergency and to
teke sdvantage of the emergency
provision. Whenever & threatened
closure or derating is involved, a .
licensee requesting en amendment must
explain why this emergency situation
occurred and why it could not avoid this
situation, and the Commission will
assess the licensee's reasons for fafture
to file an application sufficlently in
advance of that event.

(6) Where the Commission finds that
exigent circumstances exist, in thate
licensee end the Commission must act
quickly end that time does not permit
the Commission to publish a Federal
Register notice allowing 30 days for
prior public comment, it will: .

(i) Use local media to inform the

ublic in the area surroundinge

censee’s facility of the licensee's
smendment request and of its proposed
determination as described in paragraph
(a)(2) of this section; ~ : -

(i) Provide for & reasonable
opportunity for the public to comment,
using its best efforts to meke available
to the public whatever means of
communication it can for the public to
respond quickly:

(iif) Publish a notice of issuence under
§ 2.108, providing an opportunity for &
hearing and for public comment after
{ssuance, if it determines that the
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* amendment involves no significant
hazards consideration.

(iv) Require an explanation from the
licensee about the reason for the -
exigency and why thelicensee cannot -
avoid it, and use its normal public notice
and comment procedures in paragraph
{e)(2) of this section where it determines
that the licensee has failed to use its
best efforts to make a timely application
for the amendment in order to create the
exigency and 1o take advantage of this
procedure. )

(b) State consultation—{1) At the
time a licensee requests an amendment,
it must notify the State in which its
facility is located of its request by
providing to that State a copy of its
spplication and its analysis about no
significant hazards consideration and
indicate on the application that it has
done so. (The Commission will make
available to the licensee the name of the
appropriate State official designated to
receive such amendments.)

_ (2) The Commission will advise the
State of its proposed determination
about no significant hazards .
considerstion normally by sending it a
copy of the Federal Reglster notice.

(3) The Commission will make
available to the State official designated
to consult with it sbout its Fropoaed
determination the names of the Project
Manager or other NRC personnel it
designated to consult with the State. The
Commission will consider any
comments of that State official. If it does
not hear from the State in a timely

manner, it will consider that the State -

beas no interest in its determination;
nonetheless, before it issues the
amendment it will telephone that official
for the purpose of consultation.

(4) The Commission will make a good
faith attempt 1o consult with the State
before it issues a license amendment
involving no significant hazards
consideration. II, however, it does not
have time to use its normal consultstion
procedures because of an emergency
situation, it will attempt to telephone the
sppropriate State official. Inability to /
consult with a responsible State official
following good faith attempts will not
prevent the Commission from making
effective a license amendment involving
no significant hazards consideration, if
the Commission deems it necessary to
avoid a shutdown or derating.

(5) After the Commission issues the
requested amendment, it willsend a
copy of its final determination to the
State.

(c) Caveats about State consultation.
The State consultation procedures in
paragraph (b) of this section do not give
the State aright

(1) To vato the Commission's
proposed determination;

({z) Tosa heaﬂ?;n the determination
before the amendment becomes
effective; or )

{3) To insist upon a postponement of
the determination or upon issuance of
the amendment; T

{4) Nor do these procedures alter
present provisions of law that reserve to
the Commission exclusive responsibility
for setting and enforcing radiological
health and safety requirements for
nuclear power plants.

Dﬂe%:;. Washington, D.C., this 4th day of

1 ¢ ’

For the Nuclear Regulatory Commission.

Samue! J. Chilk,
Secretary for the Commission.
{PR Doc. §3-0081 Flled 4-3-83; 6:42 an

BILLING CODE T530-03-4

FEDERAL nzsan SYSTEM

12 CFR Part 205;/
[Reg. £; Doc. R-0449

Electronic Fund T
Amendments and
Staff Commentary

AGENCY: Board of Ewemon of the

nsfers; Technical
pdate to Official

Federal Reserve Syjtem.

AcTioN: Final rule ahd offictal staff
interpretation.

SUMMARY: The Boaid is edopting
technical amendmehts 6 Regulation E
(Electronic Fund Trjnsfers) to conform
certain provisions that refer to
Regulation Z (Truthlin Lending). These
changes reflect reddsignated sections in
revised Regulation ¥. This notice also
contains changes td the official staff

, whichi epplies and

comment
inte

FOR FURTHER INFORMATION CONTACT:
John C. Wood or Jegse B. Filkins, Senior
Attorneys, or Gerali P, Hurst, Staff
Attorney, Division ¢f Consumer and
Community Afieirs] Board of Governors
of the Federal Resefve System.
Washington, D.C. 2b551, at (202) 452-
2412 or {(202) 452-38p7 .
SUPPLEMENTARY INfORMATION:

1. Genercl, The Hectronic Fund
Transfer Act (15 U.B.C. 1603 et s2q.)
governs m{' trensigr of funds that is
electronically initie}ed and that debits
or credits a cons X
statute is implemenged by the Board's
Regulation E (12 Part 205). The

- Board's staff has aljo fssued an official

2. Explanation of pevisiors.
Regulation. Regulajon E contains
certain provisions that describe the
relationship betwedh the rules governing
electronic fund tranpfers and Regulation
Z (Truth in Lending]. These provisions
cover fssuance of agcess devices,

§ 205.5(c)(1)(ii) and p0s.5(c)(2)(i);
liability for unauthdrized transfers,
§ 205.8(d){1)(i); docymentationof -

transfers, § 205.0(b){3); and procedures
for resolving errors{§ 205.11(i). The
changes set forth bdlow relate to the
updating of Regulation Z sectional
references. These changes are needed
because Regulation|Z sections were
redesignated when jbe Board revised
Regulation Z, pursubnt to the Truth in
Lending Simplification and Reform Act

of 1680, .
Commentary. This is the first periodic
update to the Officih! Staff Commentary

guletion E, wlich was published in
September 18381 (46 FR 46876). These
changes were propgsed for comment on
February 2, 1583 (44 FR ¢667). Some of
the revisions to the commentary relate
to amendments to the regulation
published on October 12, 1982 (47 FR
€4708). Other change :
Soncerning Regulation E since th

conce egulation E since the
commentary was ofiginally Eublished.
Questions that are peing added between
existing questions dre designated “5"—
for example, questibn 2-6.5 belongs after
question 2-5. -

It is contemplated that future updates
to the commentary
annually, unless cifun
more frequent revigon. The staff
expects to publish fhe next proposal in
November 1683 for p 60-day comment

g::’lod. and to lssud a fina! version in the
t quarter of 1984
List of Subjects in 32 CFR Part 205

Banks, banking, Consumer protection,
Electronic fund tragsfers, Federal
Reserve System.

8. Text of regulatpry revisions.
Pursuant to the authority granted in
Section 904 of the Hectronic Fund
Transfer Act (15 UF.C. 1693 ef seq.). the
Board amends Regyletion E, 12 CFR Part
205, by revising § § £05.5{c){1)(if).
205.5(c)(2)(i), 205.6{H)(1)(i). 205.9(b)(8).
and 205.11(i} to ref¢r to the revised
sections of Regulatjon Z, to read as
follows:

§ 2055 (ssuance oflaccess devices.

* * L ° [

' . sc].}!elatian to Tguth in Lending (1)

fii) Addition tc a} accepted credit
card, as defined in §2 CFR 226.12(s)(2),
footnote 21 (Regulation Z), of the
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demand, prelimin

percentages, and

interim percentages{and shall notify

handlers, dehydra
" cooperative barga
the Secretary’s acti

registered or certifi¢d

21. Section $89.55
follows:

§585.85 Regulation
Whenever the Se

and the

ng esscciation(s) of '

n on percentages by
mail. :
is revised to read as

by the Secretary.

the recommendatio

to designate final
percentages for an
standard raisins ac
during the crop yea
effectuate the decl
the Secretary shall
ercentages. In the
ds that suspensi
any percentages co
Committee or des
Secretary tendto e
policy of the Act,
suspend or termina

retary finds, from

and supporting
by the Committee

varietal r{'pe of
uired by handlers
‘Sm 'fznd u; the Act,
ed policy o
esignate guch
vent the Secretary
or termination of
puted by the
ated by the '
ectuate the declared
Secretary shall
such percentages.

§985.73 Reports. .
L ] . . * L

{c) Eack handler ghall file such reports
of creditable promation including paid
advertising as recofxmended by the
Committee and apgfoved by the
Becretary. o
L ] - [ ] *

§989.78 [Amended A

27. Section $89.7¢ is amended by
adding the followint; sentence at the end
of that section reading as follows: “The -
Committee, with th¢ approval of the -
Becretary, may pregcribe rules and
regulations to inclufle under this section
bandler records that detail promotion
and advertising actjvities which the -
Commitiee may nedd to perform ita
functions under § 639

.7Ais amended by .
adding st the end of the first sentence
the phrase “and
sdvertising activitids conducted by
bandlers under § 64

14926
during the prior crop year will be 22. Section §39.69is revised to read as 28, The Lirst sentdoce of § $30.80(a) is
allocated r:isips der these ofers on follows: . m:nded&y ‘dord 'a.ige end of the .
e e orginal ofbr s Tade) f raisips  §98985  Fres ang fserva tormage. Gredited pursuent Uf § 8958 .
in the current crop $ear. If field prices ~ -, The standard'raifins acquired by 30. Section 080.8(]1s revised by adding
are not established] the offer shall be gg;drlg:w':h:;-gn e p&&”f?&“m“ffu paragraph (d) to redd es follows: -
;n;lde fot mocr; cta) ﬁ‘f‘{;" d“aa price  Use.may be disposgdof byhiminany ~ §986.80 : i
o‘; ;m‘;m”e ainlns?ﬁerede to marketing channel, pubfect to the LI . -
handlers to .euuf, fee tonnage, applicable provisicps of this part A’ {d) Each bandler phall, with respect to
uant to this pamgraph, shail be the  bandler's free tonndge of a varietal type  administrative assepsments not pald
Cstablished Feld prics for free tonnage ~ Of ralsinshallbeeifherthefree  ~  within 30 calendar fays of the date of
raisins of that vng edal type, plus 8 percentage of the sindard raisins of the  the Committee's ingoice, pay to the
ercent of the estatfished field price, varietal type acquid by himorallof  Committee Interest bn the unpaid
plus the estimated dosts incurred by the  the standard raising of the varfetal type  assessment at the rjte of the prime rate
%qmm]ﬂeg for equity holders. acquired by bim If got free percentage is  established by the tn which the
(k) Publici ‘?‘h Committae shall  ° established by the Committee or Committee has its strative
1l . able publicity to designated by the Secretary for that assessment funds deposited, on the day
»mg‘P f gi:ehre;: y ha’;zdl > g  Vvarietal type. A haddler’s reserve that the administrafive assessment ‘
&m et yb: e e, an tonnage of a varletd! type shallbe the  becomes delinquen plus 2 percent; end
A At s xR reserve percentage bf the standard . further, that such rate of interest be
s & oo et poliey & raisins of that variefal type acquired by  added to the bill mqnthly unti the
zodiﬁcatlcn thereof, znd?;ch ,,,’;h him. > delinquent handler’ assessment plus
. shall be opbn to them. Similar applicable interest pas been paid:
b Pl to e gosass [ Provided, That the ttee may, with
publicity shall be gilven to producers, 23, Section 689.6d is amended by the approval of the Fecretary, mod:
dehydsators, bandlgrs. and the removing the provigo in paragraph (BX1) ¢4 intarest rate apglicable to delinquent
. rat:;'eﬁb:;g oliy ‘;:gd :rhon(l] of mdch ) ctualﬁon the  pandler's assessmeht through the =
€aca marxeting polxy re word “control” scolen(Jtoa
modification thereo!, filed with the perio d‘(’i olen (o2 es!_ablit;hment of eplicable rules and
Secretary and of thy Secretary’s action re, ons. .
thereon. Copies of g1l marketing policy . §989.67 nded §929.85 [Amended
reports shall be mafntained in the office - 24. Secticn 685.67]j) is amended by 81. Section 689.89 is amended
of the Committee, where they shall be “changing thg' ref“ Irum” rem the “and no member or
made available for ¢xamination by any § £89.54(d)" to “§ §89.54(g)". alt ngte member of the tive
producer, dehydratqr, handler, ar §989.69 [Removec Operations Commi ..E"““
cooperative bargairiing essociation y Secti dis 4- .
representative. The Committee shall :5& Se cﬂ” m s :‘m”;"g d by §9085.95 [Amended
notify handlers, del:gdmtou. axd the redelignat?:n e tparagr:ph (c) as 32, Section 080.93 is amended by
e . v ponph - yovhg e werd) e B
. a t "
producers of its conjputation of the trade  Fesding as follow:s: Operations e e first

sentence; “or of the Executive .

Operations Commiftee” from the second
sentence, and “or
Operations Commi$
sentence.

Signed at Washingthn, D.C. on March 23,
3083, :

Ma.rlxet:héhogmm
. 645 am) ‘

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2and 650
Temporary Operating Licenses
AGENCY: Nuclear Regulat
Commission. gulatory
AcTion: Proposed rule. -

SUMMARY: The Commission is proposing
to adopt amendments to its “Rules of
Practice for Domestic Licensing
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Proceedings™ in 10 CFR Part 2and to its
regulations in 10 CFR Part 50, “Domestic
Licensing of Producticn and Utilization

Facilities,” providing for the issuance of

temporary operating licenses for nuclear.

" power reactors. Public Law ©7-415,
enacted on January 4, 1983, amended
section 192 of the Atomic Energy Act of
1954 (the Act), to authorize the NRC to
fssue such licenses. Section 182, Initially
added to the Act on June 2, 1972,
authorized the Atomic Energy
Commission (AEC) to fssue temporary
operating licenses for nuclear power
reactors under certain prescribed
circumstances. (The AEC's licensing
authority wes transferred to the NRC In
1975.) The authoriz under the original
section 182 expired, however,on -
October 30, 1873. To the extent that the
amended section 192 is in substance the
same as the original section, the
implementing regulations in the
amendments to Parts 2 and 50 are also
similar in substance to the now expired
n?laﬁom which were initially
published in 1872 to implement the
section. The proposed amendment to
Part 2 and 50 set out below are designed
to conform Commission regulations and
procedures to the new temporary
operating licensing authority.

DATE: Comment period expires May 8,
1983. Comments received after this date
will be considered if it is practical to do
so, but assurance of consideration
cannot be given except as the comments
received on or before this date.
ADDRESSES: All interested persons who
desire to submit written comments or
suggestions for consideration fn
connection with the amendments should
send them to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Attention: Docketing and Service
Branch. Copies of comments received on
the amendments as well as on the
Regulatory Analysis preparedin
connection with the amendments ma

be examined in the Commission's Public -

Document Room at 1717 H Street, NW.,
Wabington, D.C.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S. Nuclear
Regzlatory Commission, Washington,
D.C. 20555. Telephone: (301) 452-8690.
SUPPLEMENTARY INFORMATION:

Background . )
After the March 1970 accident at the
Three Mile Island nuclear power plant,
the NRC focused its attention on
evaluating the accident and its
implications for the safe regulation of
nuclear power in this country andon
developing the necessary regulatory

improvements for continued operation
of puclear power plants. During this
period, construction continued on those
puclesr power plants with construction
rmits, although NRC applied only very
ted eflort to preparing and meeting
the necessary safety reviews and
hearing requirements for the issuance of
opersting licenses for these facilities.
Largely as & result of this state of
affairs, in late 1980 it was d that
there was a possibility that delays
would occur between the time when
construction of some of these plants
would be sufficiently completed to allow
fuel loading and the start of operations
and the time whea all requirements for
the {ssuance of operating licenses
{including the hearing requirements of
the Atomic Energy Act) would be met.
Under the Atomic Energy Act of 1954,
as eamended (the Act), no person may
operate a nuclear power plant without
first obtaining an operating license from
the NRC. A forma!l on-the-record
evidertiary hearing must be held—and a
decision rendered on the basis of that

" record—if requested by any person

whose interest may be affected, before
the Commissfon may issue an operating
license. Before the enactment of Pub. L.
97415, in & case where & hearing is
held, the Commission lacked the
authority to authorize fuel loading end

low-power operation and testing on the

basis of its aafe‘&’r and environmental
evaluation; s utility was required
instead to await authorization in the
course of the hearing process. See 10
CFR 50.57{c). .

It continues to be ed that,
notwithstanding the a trative
changes to the licensing process
designed to reduce the time required to
complete the licensing of these plants,
there remains a possibility that some
licensing delays might oocur for some of
the plants scheduled to be completed
before the end of 1983. In arder to
obviate the possibility of such delays
ever occuring, on March 18, 1881, the
Commission submitted a legislative
proposa) to amend the Actso as to
suthorize the Commi:ln;:n to ‘iuue e
temporary operating license fora
lmcf::' power plant, allowing fuel
Joading and low-power operation and
lesﬂ.nig. in advance of the conduct or
completion of an on-the-record -

.evidentiary he on contested issu

relating to the final operating license.
Pub. L. 07415 is the final legislative
product of the Commission ‘s proposal
It is an “extraordinary and temporary -.
cure for an extraordinary end temporary
situation.” Conf. Rep. No. §7-884, 87th
Cong., 2d Sess. at 35 (1882). :

General D .

A person applying for an operating
lcense for & puclear power plant, which
is licensed under sections 103 or 104b. of
the Act'and as to which a hearing is
otherwise required under section 189a.
of the Act, could epply for a temporary
operating license, pending fina! action
by the Commission on the application
for the final operating license. The
temporary operating license for the
facility would authorize fuel loading,
testing and operation at a specific power
Jevel to be determined by the
Commission. The initial petition would
have to be limited to power levels not to
exceed § percent of the nuclear facility's
rated full therma! power, and the
Commission could not initially authorize
& higher power level. After the .
umﬁorary operating license is lssued,
the licensee may file one or mare

additional petitions with the

Commission to allow facility operation
up to full power in staged increases in
ower level beyond the initial § percent
tation. All authorizations for
temporary operating licenses under
section 192 and these implementing
regulations must be pursuant to & vote
and & final order of the Commission
itself and cannot be delegated to the
NRC staff. The authorizations
themselves lie within the discretion of
the Commission. This means, among
other things, that the Commissionin s

* temporary operating license would

suthorize both a given power level and

the time 1t deems appropriate for

:?mtion at that leve} before lssuance
the full power license.

The present authority and procedures
in § 50.57(c) of the regulations {under
which a presiding Atomic Safety and
Licensing Board may, on motion, and
after a decision based on the -
evidentiary record or upon agreement of
the parties to the contested proceeding,
autborize the issuance of a fuel load or
low-power and testing license) remain
available and are not affected at all by
these regulations implementing section

192 of the Act. In other words, the new

§ 50.57(d) (described below) for
temporary operating license authority bs
not coupled to the present § 50.57{c).
and a licensee proceeding under

" § 50.57(c) may also proceed separately

under § 50.57(d) without any rights being
waived under § 50.57(c). If a license
already bas a low power license and
wishes to go to higher er full power
using the temporary operating license .
procedure (that is, it wants to translate
its low power authority under § 50.57(c)
to low power authority under § 50.57(d)
and then to go to kigher power under



{

14828

Federal Register / Vol. 48, No. 67 / Wednelday. April 6, 1983 / Proposed Rules

—

§ 50.57(d) for some specified time
period), it should show thatitis in
satisfactory compliance with § 50[578d)
end that the ten_zp&r operating license
for low power would be in all respects
the same a3 or more restrictive than the
low power license. Although the
Commission does not wish to require
pro forma acts, a licensee in the
situation deacribed sbove should show
that the time periods and authorized
power leve) for both types of licenses
are compatible. Additionally, to simplify
the Commission's considerations, it
should show that the parties affected by
this situation (ordinarily the parties in
the proceeding under § 50.57{c)) have
not weived their rights and agree to its
proposed course of action; consequently,
to meke sure that there truly §s an
egreement and that everyone's rights are
being protected, the Commission
expects licensees to demonstrate to it
{under the procedures described in
§ 2.301 et seq., described later) that
affected parties were on notice of and
have not objected to the licensee's
proposed action. If & licensee does not
or can not make such a showing, the
Commission may |ﬁ1= issue ll;:
temporary operating license, but may
use edditional procedures to make its
decisfon. -
*  Indelineating the circumstances
under which petitions may be filed and
conditions under which the Commission
mey exercise its authority, the proposed
rule carefully follows the prescriptions
in section 11 of Pub. L. 87-415. These
provisions ere refiected in the proposed
emendments to Parts 2 and 50 set out
below. In essence, these amendments
would esteblish a detafled procedural
framework for considering and fasuing
temporary operating licenses. Section
182, as amended, and its accompanying
legislative history clearly contemplate
that the procedurs] framework is both
useful and needed to govern the
Commission’s actions in exercising the
new authority and to preserve for the
public its right to participate in licensing
decisions.

Proposed Subpart C to CFR Part 2—
"Prgg:gms Up:ar Section 192 for the

Issuance of T
of Temporary Operating

Subpart C would simply add
procedural requirements to 10 CFR Part
2 needed to implement the temporary
opereting licensing authority in section
152 of the Act as provided for in a new
§ 50.57(d) of 10 CFR Part 50. Unlike the
bearing process on the final operating
license, the temporary operating
licensing process would not be subject
fo the hearing requirements of section
189a. of the Act, to the requirements of

subpart A, or to all the requirements of
subpart G of the Rules of Fractice in 10
CFR Part 2. However, certain sections of
subpart G wduld be epplied to resolve
needless controversy about such {tems
as the filing of papers, service on
perties, and so on. These are 30 CFR
2701, 2.702 and 2.708=2.712, relating to
service and filing of documents,
maintaining & docket, and time
computations end extensions; § 2.718,
relating to appearance and practice
before the Commisaion; § 2.758,
generally prohibiting challenges to the
Commission's rules; and § 2.772,

' g:nera!ly granting the Commission's

cretary the authority to rule on
procedura} matters. .

It sbould be noted that 10 CFR 2.719
and 2.780, relating to separation of .
functions end ex parte communications,
would not apply. However, the
Commission is sensitive to the concern

 that the informa! contacts that would be

allowed thereby skould not be extensive
and that th;ya ould not remltl:a fn
significant data or argument that are
both relied on by the Commission in its
temporary opereting licensing decision
end unavailable to the parties for .
comment before the decision. Thus, if
informal contacts do take place which

de significant data or argument and

provi
which are both relied on by the
Commission and unavailable to the
arties, then that date or argurnent will
mede available for comment before
the decision. The Commission's decision
not to apply separation of functions and
ex parte rules to temporary operating
Bcemur-:s reflects a preference pot to
apply rules intended for forma}, trial
type Froceedinga. and is based on the
belief that operating licensing and
temporary operating licensing
proceedings on e given plant are
separate proceedings for the purpose of
application of the formal hearing
requirements of the Administration
Procedure Act (APA). The amendment
to section 192 of the Atomic Energy Act
s:ct) states Iibat section 189a. of the Act
es not apply to & temporary operating
licensing proceeding; thus, if section
189a. does not apply, then the APA’s
formel hearing requirements do not
apply either. Furthermore, the
Commiesion's consideration of informal

" communicetions with the parties iz an

Informal temporary operating licensing
proceeding would not prevent the
Commission from eventually
considering, as necessary, issues arising
from the formal operating licensing
roceeding. Information provided in the
ormal proceeding will not be used in
the formal proceeding, unless it is
formally included in the record.

It bears mention that the Conference

"Commitiee noted that, under section 182,

the Commission cannot issue &
temporary operating license before “all

~ significant safety issues specific to the

facility in question have been resolved
o the Commission‘s satisfaction.” See
Conf. Rep. No. 67-884, 97th Cong., 2d
Bess. at35{1082). - .
Subpart C provides all of the
pecessary procedural guidance
tegm requezu for, and mwmu
authorization of, terporary opera
BS?;'A?' Breifly, Subpart C would

P o For the petition for a temporary.

" operating license or for an amendment
" to that license to be filed in the form of a

written motion. The written motion, with
supporting affidavits, must be served en
all parties to the proceeding for the
fssuance of the final operating license.

* The initia] petition must be limited
to power levels not to exceed § percent
of rated full therma) power. After the
fssuance of the temporary operating -
License, the licensee may file subsequent
petitions with the Commission to amend
the temporary operating license by
incremental increases in power levels in
excess of the initial § percent limitation,
Each new petition can request only one
incremental focrease.

¢ The proposed subpart provides
genera! guidance on the contents and
requirements for affidavits which may
be filed in support of or in opposition to
petitions for the {ssuance, or the
amendment, of temporary operating
licenses.

* The Proposed rules provide for
prompt publication of notices of
ﬁemions for temporary operating

censes as well as for amendments to

such licenses and also provide for a $0-
day period for public comment. the
notice will inform interested persons
about the way they can obtain access to
the petition and jts n&ppoﬂlng affidavits.
Such access is needed so that such

rsons might, as the rules also provide,

e responsive affidavits to the petition.

* The proposed rules do not specify a
time after the 30-day public comment
period for Commission action on the
petition. In keeping with the ptirpose of -

the temporary operating license
authority, the proposed rules provide

. that the Commission will act as

expeditiously as possible en petitions
for temporary operating licenses and for
amendments to such licenses.

® lssuance of & temporary ?tnﬁng

license or an emendment mus
“pursuant to a final order of the

Commission itself, which recites the

, Teasons called for in section 182 of the

Act and in § 50.57(d) of the regulations.
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As called for by the legislation, the
order would be transmitted upon its
fssuance to the Committees on Interior
and Insular Affairs and Energy and

Commerce of the House of

Representatives and the Committee on -
Environment and Public Works of ths
Senate. The final order of the
Commisgion would be subject to judicial
review under section 189b. of the Act. It
should be noted that, pursuant to the
legislation, the requirements of section
189a. of the Act would not apply to the
issuance or amendment of & tamﬂ)nry
operating license. Thus, the legislation
authorizes the Commission tc use
procedures other than formal -
adjudicatory procedures in {ssuing &
temporary operating license. In this
regard, the Commission will develop
ormal procedures case-by-case to
resolve particular issues as they arise.

* The proposed rules restate the
procedural constraints in section 182 to
assure that the isuance of a temporary
operating license does not prejudge the
outcome of the licensing hearing for the
final operating license for that nuclear
power plant or prejudice the rights of
any party to the hearing to raise an;
proper issue in that hearing and to bave
that issue decided.

* The proposed rules require, s does
section 192, that any party to the final
operating license hearing, or any
licensing board member conducting the °
hearing, promptly notify the Commission
sbout any information made evailable
as part of that hearing: (1) That the
terms and conditions of the temporary
operating license are not being met or
(2] that they are insufficient to provide
reasonable assurance that operation of
the facility during the period of the
temporary operaling license will provide
sdequate protection to the public health
and safety and to the environment.

* The proposed rules state that s
temporary operating license is subject to
modification, suspension or revocation,
or to the imposition of civil penalties
pursuent to sections 168 and 234 of the
Atomic Energy Act and subpart B of 10
CFR Part 2.

* Finally, it should be noted that,
pursuant to section 182d. of the Act, the
Commission will exert its best efforts to
adopt appropriate administrative
:-emedieu t? minimize the need for the

ssuance of temporary operating

licenses. This is in keeping with the
conferees’ agreement in the Conference
Report that a temporary operating
license should be a “lest resort remedy,
to be employed only when no other
elternative [s available.” Conf. Rep. No.
97-884, 67th Cong., 2d Sess. at 36 (1982).

. license to allow the o

The Commission will also ensure that
any administrative remedies it adopts

will not themselves Infringe upon the
right of eny party-1o a full and fair
bearing under the Act, again in ing

with the conferees’ expectations. /d.
And, lastly, the Commission will notify
the Commitiees on Interior and Insular
‘Affairs and Energy and Commerce of .
the House of Representatives and the
Committee on Environment and Public
Works of the Senate of all :
administrative remedies it proposes to
adopt, also in keeping with the
conferees’ intentions. Id. -

Proposed § 50.67(d) of 10 CFR Part 50

". A new § 50.57(d) would be added to

reflect the substance of the temporary
operating licensing authority granted by
Public Law 87-415 and the special
vigions which must be satisfied -
fore the Commission exercises this
authority. Pursuant to section 11 of Pub.
L. 87415 and § 50.57(d), the following
requirements would be epplicable to a

- petition for and the issuance of a

temporary operating license and
amendments to that license: .

* A petition for the issuance of &
temporary operating license could not
be filed with the Commission until the
Advisory Committee on Reactor )
Safeguards (ACRS) report, the NRC
stafl's initial safety evaluation report
(SER) and the staff's supplement to this
report (SSER) prepared in response to
the ACRS report for the plant, the NRC
stafl’s final environmental statement,
and, a State, local or utility emergency
plan have been filed

* The Initia] petition for a temporary
operating license and amendments to
that license would be handled as
described before. .

* After the {ssuance of a {femporary

operating license, subsequent petitions -

from the utility for increased power
levels, notice and public comment
periods on each new petition, and the
determinations by the NRC called for by
section 192 {and implemented in this
pew § 50.57(d)) would be required
before the Commission could allow
operation at paower levels beyond the .
initial § percent low-power testing level.

¢ Before issuing a temporary
operating license er amending the
ration at an
increased power level, NRC must
provide notice of the request for such
authority and a 30-day period for public
comment.

¢ Upon the expiration of the 30-day
comment period, the Commission could
fssue the temporary operating license, or
amend the license to allow temporary
operation at & power level in excess of

the initia! license limitation, as the case
may be, if the Commission itself
determined that: (1) All requirements of
law other than the conduct or
completion of any required hearing on
the operating license are met; {2) In
accordance with such requirements,
there is reasonable assurance temporary
operation of the facility in accordance
with the terms and conditions of the
license will provide adequate protection
to the public health and safety and the
environment; angd (3) denial of the
temporary operating license will result
in delay between the time when the
facility is sufficiently completed. {n the
fudgment of the Commission, to permit
fssuance of the temporary operating
license, and the time when &

operating license for the facility would
otherwise be fssued. For a petition to
amend the temporary operating license
to permit operation at & power level in
excess of & percent of the facility’s rated
full therma! power, the Commission's .
findings must, of course, be directed to -
operation at the increased power level
which would be authorized by the
amendment.

¢ Any final Commission order
autho the issuance of a temporary
operating license pursuant to section 192
(i.e., as distirguished from an order
which may be issued by a presiding
Atomic Safety and Licensing Board
under paragraph (c) of § 50.57) of the
Act must recite with specificity the
reasons justifying the findings required
by that section and § 50.57(d). The order
must be sent upon tssuance to the
Comgttees described before.

* The tempor: rating license
would contain su ctfermsh:x:sd
conditions as the Commission may deem
necessary, including the duration of the
license and any provision for its
extension.

* The Commission would suspend the
temporery operating license if it finds
that the epplicant is not prosecuting the
applicetion for the final operating
license (and on which a hearing under
section 189a. Is being conducted) with
due diligence. The Commission could, of
course, suspend the license for other
reasons, such as in the interest of public
health and safety. .

* Bection 192 provides that the
Commission’s authority to issue new
temporary operating licenses shall
expire on December 31, 1983. Since the
Commission cannot issue npew
temporary operating licenses after
December 31, 1083, it expects any
licensee that wishes to apply for such a
licensee to do so before November 23,
1983, to allow it to act before its
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suthority expires. See § 2.301. Licensees
should also note that their licenses will
not expire on that date. Section 192
simply states that the Commission’s

authority to issue & new temporary ~.- - .

operating license, If it finds that the
applicant is not ecuting its
application for the final operating
license with due diligence. Ses § 2.506.
Finzlly, where the Commission bas
issued a new temporery operating
license before December 81, 1883, and,
subsequently, the licensee requests an
smendment to that license, this
provisién does not preclude the
Commission from amending that license
after December 31, 1983. .

Paperwork Reduction Act Statement

This proposed rule contains no new or
smended requirements for
recordkeeping, reporting, plans or
procedures, epplicetions or any other
type of information collection
reviewsable by the Office of
Management and Budget under the
Paperwork Reduction Act.

Regulatory Flexdbility Certification

In eccordance with the Regulatory

" Flexibility Act of 1080, & U.S.C, 805(b},
the Commission certifies that this
proposed rule does not have &
significant economic impacton a
substantial number of small entities.
This rule affects only the licensing and
operation of nuclear power plants. The
companies that own these plants do not
fell within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the Small
Business Size Standards set out in
regulations issued by the Smell Business
Administration at 18 CFR Part 121. Bince
these companies are dominant in their
service areas, this proposed rule does
pot fall within the purview of the Act.

Regulatory Analysis

The Commission has prepared
Regulatory Analysis on these proposed
amendments, assessing the costs and
benefits and resource impacts. It may be
examined at the address indicated
sbove. - ) .

Accordingly, pursuant to the Atomic
Energy Act of 1654, es amended, the
Energy Reorganization Act of 1074, as
amended, and sections 852 and 653 of
Title 5 of the United States Code, notice
is hereby given that adoption of the
following amendments to 10 CFR Parts 2
and 50 is contemplated. . .

List of Subjects
10CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,

requirements.

Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination, -
Source material, Special nuclear
tneterial, Waste treatment and disposal.

30CFR Part 80 . :

Antitrust, Classified information, Fire

‘prevention, Inter-governmental

relations, Nuclear power plants and
reactors, Penalty, Radietion protection,
Reactor siting criteria, Reporting

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is
revised to read as follows: :

Authority: Becs. 181, 181, 68 Stat. 948, 953,
as amended (¢2 U.S.C. 2201, 2231); sec, 101, a8
amended, Pub. L. 87-818, 76 Stat. 400 {42
U.S.C. 2241); sec. 201, 88 Stat 1242, a»
amended (42 US.C. 6541); § US.C. 852.

Section 2.101 also issued under secs. 53, €2,
63, 81, 103, 104, 105, 88 Stat. $30, 632, 833, €38,
£38, §37, 838, as amended (42 US.C. 2073,
2092, 2093, 2111, 2133, 2134, 2135); sec. 102,
Pub. L. £1-190, 83 Stat. 53, as amended (€2
U.5.C. 4332); sec. 801, B8 5tat. 1248 (¢2US.C.
$871). Sections 2102, 2.303, 2.104, 2105, 2.721
also issued under secs. 102, 103, 104, 105, 183,
189, 62 Stat. 938, 837, 836, 854, §55, a3 .
amended {42 US.C. 2182, 2133, 2134, 2185,
2233, 2238). Bections 2.200-2.206 also fssusd
under szcs. 188, 234, 68 Stat. €55, 83 Stat. 444,
as amended (42 U.S.C. 2238, 2282); sec. 206, 88
Btat. 1246 (42 U.5.C. 5848). Sections £.800-
2.606 alss fssued under sec. 102, Pub. L 01~
190, B3 Stat. 853, as amended (42 US.C. 4332).
Sections 2.700s, 2.719 also {ssued under §
U.S.C. 554. Sections 2.754, 2.780, 2.770 also
fssued under § U.5.C. £57. Section 2790 also
fasued under sec. 103, 68 Stat. €34, a3
amended (42 U.S.C. 2133) and § US.C. 652
Sections 2.800 and 2.808 alsc fssued under &
U.S.C. §53. Bection 2.809 also issued under &
U.5.C. 853 and sec. 28, Pub. L. 85-258, 71 Stat.
£75, as amended (42 U.S.C. 2038). Appendix A
gleo issued under sec. 6, Pub. L. 91530, 84
Stat. 1473 {42 U.S.C. 2135). The provisions of
subpert C also issued under L. §7-4185, 96
Stal. 2071 (€2 US.C. 2133). : :

2. A new Subpart Cissdded to '10 CFR
Part 2 to read as follows:

Subpart C—Procedures under Section
192 for the Issuance of Temporary
Operating Licenses. ‘

§2.300 Gcope of subpart

This subpart prescribes the
procedures for issuing & temporary
operating license and specifies the
framework for Commission

determinations. These procedures apply -

in eny proceeding where an applicant
bas applied for & final operating license
for a utilization fectlity (licensable under
sections 103 or 104b. of the Atomic
Energy Act (Act) and otherwise

requiring e licensing hearing pursuant to
section 1892.) and the applicant,

pursuant to section 1682 of the Actand.
§ 50.57(d) of this chapter, petitions the
Commission for a temp operating
license authorizing fuel loading, testing,
and initia] low power operation (or for
an amendment eunthorizing operation at
an increased power level), pen

action by the Comm!ssion on the
application for the fina! operating
license. e

§2.301 Filing of petftion and
accompanying affidavits.

(a) Before November 23, 1883, an
spplicant-for an operating license may
file & written petition for @ temporary
operating license with the Commission
for each such facility. The epplicant
must serve the petition, including the
accompanying affidavits, on ell parties
to the procee for the issuance of the
fina! operating license. The epplicant
may file any such petition at any time
after the documents called for by eection
192 of the Act and § 50.57(d) of
chapter are issued.

(b) The initia} petition for a temporary
ogeraﬁng license for each such facility
shall, in accordance with section 192 of
the Act and § 50.57(d) of this chapter, be
limited initially to a specified time and -
to & power Jevel not to exceed & percent
of the facility’s rated full th power
for that specified time. After the
Commission issues & temporarga ’
opetating license for any such facility,
the licensee may file subsequent
petitions with the Commission, using the
procedure described in paragraph (a),
requesting the Commission to amend the
temporary operating license to allow
facility o'gerntion st incremental stages
beyond the initial § percent level for
specified times, up to and including
operation at full power, pending
completion of the proceeding on the

operating license.

{c) The Commission has full discretion
to determine the initial power leve! up to
& percent and the incremental increases
in power levels it will authorize and the
period for which the authorization is
granted. It will not grant a temporary
operating license or an amendment to
that license for a period lasting beyond
the date the final operating license is

ted, and the temporery operating
cense and any amendments to that
license will expire when the fina!
operating license is issued. ]

§2.302 Contents of affidavits.

The applicant’s petition for &
temporary operating license or an
srhendment to that license shall be -
sccompanied by an affidavit or
affidavits setting forth the specific facts
upon which the petitioner relies to



Federal Register ] Vol. 48, No. 67 / Wednesdey, April 6, 1683 / Proposed Rules

14931

justify issuance of the issuance of the
temporary operating license or the
emendment to that license. Any such
affidavit and any affidavit in
response shall stata.separatelythe
specific facts and arguments and include
the exhibits upon which the person
relies. The facts asserted in any
affidavit filed shall be swomn to or

efirmed by persons having knowledge of:

those facts, and a statement to this
effect shall affirmatively appeer in the
affidavit. Except under unusual
circumstances, such persons should be
those who would be available to
substantiate orally the facts asserted, as
the Commission deems appropriate. Any
such affidavit shall be accompanied by
a list of documents relied on to support
the facts stated in the affidavit and the
place where such documents, other'than
those issued by the Commission’s staff,
are available for inspection.

§2.303 Notice of petition.

The Commission will promptl

publish notice off each petition for
fssuance of a temporary operating
license and any subsequent petitions for
amendments to that license in the
Fedéral Register and in such trade or
news publications as the Commission
deems appropriate in order to give

. reasonable notice to persons who might
have a potential interest in the grant of
such a temporary o%eraﬂng license cr an
amendment! to that license. The notice
will inform such persons of the
arrangements for their access to the
petition and supporting affidavits. Any
person may file affidavits in support of,
or in opposition to, the petition within 30
days after the publication of such notice
in the Federal Register. The Commission
thereafter will act as expediticusly as
possible to reach & determination on
such petitions.

§2.304 Responsive affidavits.

Responsive affidavits in opposition to
the petition shall be accompanied by a
short and concise statement of the
material facts as to which it is
contended that there exists a substantial
issue concerning the fssuance of the
temporary opersting license or an
smendment to that license. Any
responsive affidavit and any
sccompanying statement shall be served
on all parties 1o the proceeding for the
issuance of the final operating license.

§ 2305 Commission authorization.

(a) Issuance of & temporary operating
license or an amendment to that license
shall be pursuant to s final order of the
Commission jtself which recites the
reasons for such authorization es called

forin uéﬁon 192 of the Act and
§ 50.57(d) of this chapter.
{b) The requirements of section 18%a.

. of the Act with respect to the issuance

of or an amendment to a utilization
facility license shall not apply to the
issuance of or an amendment toc e
temporary operating license. Thus,
subpart A of this part does not apply to
the consideration of a petition for the

_ issuance of or an amendment to such &

temporary operating license; and only
§§ 2701, 2,702, 2.708-2.713, 2.758 and
2.772 of subpart G of this part apply to .
the consideration of such a petition. -

§ 2308 Hearing on the final operating
flicense. .

(a) Issuance of a temporary operating
license under section 192 of the Actend
§ 50.57(d) of this chapter sheall not
prejudice the right of any party to a
procee for the fssuance of the final
operating license to pursue properly
sdmitted issues in & bearing required

sursuant to section 189a. of the Act.
lg-::l'ure to assert any ground for denial
or limitation of such a temporary
operating license shall not bar the
assertion of such ground in connection
with the issuance of & subsequent final
operating license. No party shell argue
the issuance or denial of a temporary
operating license by the Commission as
support for its position in & proceeding
for the issuance to the final operating
license. |

{b) Any bearing on the application for
the final operating license for a facili
required pursuant to section 169g. of the
Act shall be concluded as promptly as
practicable. The Commission will
suspend the temporary operating license
if it finds that the applicant is not .
prosecuting the application for the fina!
operating license with due diligence.
‘The Commission mai" suspend the
license for other public health end
safety or common defense and security
reasons.

§2.307 MNotification to the Commission.

Any party to & hearing required
pursuant to section 189a. of the Act on
the final operating license for s facility
‘for which a temporary operating license
bas been issued under section 182 of the
Act and § 30.57(d) of this chapter, and
any member of the Atomic Safety and
Licensing Board conducting such a
hearing, shall promptly notify the
Commission of any infromation thet:

{a) The terms and conditions of the
temporary operating license are not
being met; or that .

(b) Such terms and conditions are not
sufficient to provide reasonable
assurance that operation of the facility
will provide adquate protection to the

‘public bealth and safety and to the '
environment during the period of the
facility's temporary operation.

' §2.308 Use of informal procedures.

The Commission ordinerily will not -
use formal adjudicatory procedures in
issuing a temporary operating license
and will develop informal procedures
case-by-case (o resolve particular issues
as they arise.

§2309 Enforcement .

The Commission may modify, suspend
or revoke & temporary opersting license, |
or impose a civil penalty pursuant to
sections 188 and 234 of the Act and

" subpart B of this part.

PART §0—~DOMESTIC LICENSING OF -
PRODUCTION AND UTILIZATION
FACILITIES :

8. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 103, 104, 161, 182, 183, 188,
189, 68 Stat. §38, §37, 848, 853, 054, 955, 858, as
amended, sec. 234, 83 Stat. 1244, as amended
(42 US.C. 2133, 2134, 2201, 2232 2233, 2238,
2239, 2282); secs. 201, 202, 206, 86 Stat 1242,
1244, 1246, as amended {42 U.S.C. 5841, 5842,

5848, unless otherwise noted.

Bection 50.7 also issued under Pub. L. 85~
001, sec. 10, 82 Stat. 2551 (42 U.S.C. 5851).
Sections §0.57(d). 60.58, and 50.82 also issued

under Pub. L. 07-4185. 06 Stat. 2071 (2US.C.

" 2133). Section 50.78 also issued under sec.
122, 88 Stat. 636 (42 U.S.C. 2152). Sections
$0.80-80.81 also issued under sec. 184, 68 Stat.
654, as amended (42 U.S.C. 2234). Sections
$0.100-50.102 also fssued under sec. 186, 68
U.S.C 055 (42 US.C 2238).

For the purposes of sec. 223, 68 Stat. 658, as
amended (€2 U.S.C. 2273), §§ 50.10 {a), (b).
and (c), $0.44. 80.46, 30.48, 50.54, and 50.80(a)
are issued under sec. 161D, 68 Stat. $48, as
amended {42 U.S.C. 2201(b)): §§50.10 (b) and
(c) and 80.54, ave issued under sec. 1614, 88
Stat. 948, as amended (42 U.S.C. 2201()): and
§§ 50.55(¢), 50.89(b). 50.70, 50.71, §0.72, and
50.78 are fssued under sec. 1610, 68 Stat 850,
as amended (42 US.C. 2201(c))-

4.In § 50.57 of 10 CFR Part 50, a new
fmgraph {d) is added to read as
ollows: .

§ B0.ET Issuance of operating license.

(8)(1] Temporory operating license.

. An applicant for an operating license, in

a case where & hearing is required ina
pending proceeding for the final
operating license for a facility required
to be licensed under sections 103 or
104). of the Act, pending finel action by
the Commission on the application for
the final operating license, may petition
the Commission by & written motion,
pursuant to section 192 of the Act end
this paragraph for (i) 8 temporary

qperating license for the facility
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euthorizing fuel loading, testing, and
cperation at up to § percent rated full
thermal power for & specified time and
{ii) an emendment to the temporary
cperating license requesting fora -~-~
specified time afiintremental increase
of the power level beyond that initially
granted by the Commission up to full
power. The Commission bas
discretion to determine the initial power
leve! up to 5 percent and the incremental
increases in power levels it will
authorize and the period for whick the |
authorization is granted. It will not grant
a temporary operating license or an
smendment to that license for a period
lasting beyond the date the final
operating license is granted, and the
temporary operating license and any
amendments to that license will expire
when the final operating license s
m(‘z‘fgfh initial petition for a te

e initial petition for a temporary
operating license for each such facility
may be filed at any time afier the filing
of: (i) the report of the Advisory
Committee on Reactor Safeguards
(ACRS) required by subsection 182b. of
the Act; (ii) the initial safety evaluation
report (SER) on the application by the
regulatory staff and the stafl's first . .
supplement to the SER prepared in
response to the ACRS report; (iif) the
staff's final detailed statement on the
environmental impact of the facility
prepared pursuant to section 102(2)(C) of
the Netional Environmental Policy Act
of 1959; and {iv) a State, local, or utility
:;ndelx;gency preparedness plan for the

ty.

(8) Each petition for the issuance ofa
temporary operating license, or for an
emendment to that license allowing
operation at a specific power level
greater than that authorized in the initial
temporary operating license, shall be
accompanied by an affidavit or
affidavits setting forth the specific facts
upon which the petitioner relies to
justify issuance of the temporary
opérating license or the amendment to
that license.

{4) The Commission will publish a
notice of each such petition in the
Federa! Register and ip such trade or
news publications as ft deems -
appropriate to give reasonable notice to
any persons who might have a potential
fnterest in the grant of such a temporary
operating license or amendment. The
notice will inform such persons of the
arrangements for their access to the
petition and supporting affidavits. Any
person may file affidavits in support of,
or in opposition to, the petition within 30
days after the publication of such notice
in the Federal Register.

(5) With respect to any such petition,
the Commission mey fasus a temporary

operating license, or lu&éqﬁwﬁy

* amend the license to suthorize

temporary operation at a specific power
Jevel greater than that authorized in the

.- initia} temporary operating license, as

determined by the Commission, upon
finding that: : '
(1) in a1l respects, other than the
conduct or completion of any required
bearing, the requirements of law are

met;

. {#5) in accordance with such

requirements, there is reasonable
assurance that operation of the facility
during the period of the temporary
operating license in accordance with its
terms and conditions will provide
adequate protection to the public health
and safety and to the epvironment
during the period of temporary
operation; and .

(i) denial of the temporary operating
license will result in delay between the
date on which construction of the
facility is sufficiently completed, in the
fudgment of the Commission, to permit
issuance of the temporeary operating
license and the date on which e final
operating license for such facility would

_otherwise be issued under the Act.

(6} Any final Commission arder
suthorizing the issuance of any
temporary operating license or an
amendment to that license pursuant to
section 192 of the Act and this X
paragraph will recite with specificity the
reasons justifying the findings required
by that section and this paragraph, and
will be transmitted upon its issuance to
the Committees on Interior and Insular
Affairs and Energy and Commerce of
the House of Representatives and the
Committee on Environment and Public
Works of the Senate. ’

(7) The temporary operating license
will become effective upon its issuance
and will contain such terms and
conditions as the Commission may deem
necessary, including the duration of the
license and any provision for its
extension.

(8) The Commission will suspend the

.temporary operating license if it finds

that the applicant is not prosecuting the
application for the fina! operating
license with due diligence. -

{9) The authority to issue new
temporary operating licenses under
section 162 of the Act and this
paragraph expires on December 31, 1083,

The views of Commissioners Gllinsky and
Asselstine follow. . E

Dated at Washington, D.C. this 4th day of -

April, 1963,

For the Nuclear Regulatory Commission
Samual J. Chilk,
Secreilry b the Commission.

Commissioner Gilinsky's Separate
Views Regarding the Proposed Rule on
Temporary Operating Licenses
(Amendments to 10 CFR Parts 2 and 50)

- April 1,108s. -

I have voted against the Temporary
Operating License rule because of the
Commission's decision to exempt

- Temporary Operating License

proceedings from the ex parte and
separation of functions rules. “This
would mean that the Commission's staff,
applicants and intervenors would be
free to contact individual
Commissioners as well as the
Commission's Office of General Counsel
and Office of Policy Evaluation to argue
thelr respective position on the
temporary operating license.” (A .
sentence of explanation which appeared
in the penultimate draft and which the
Commission was too modest to leave in
the final version)) |

This decision is but another example
of the Commission’s deep-seated
bostility toward informing the public
and involving it in NRC's edings.
The decision is incompatible with the
gtsic potions nrlf fa!;xeum which underlie

e ex parie rules since the temp
operating license tasues will lnevltab{y
be quite similar to the issues in the
operating license heering which will be
going on at the same time. As has 80
often bappened, the course chosen by
the Commission is likely to be self-
defeating: it is bound to result in endless
Ktigation.

Additional Views of Commissioner
Asselstine :

I strongly disagree with the
Commission majority's decision not to
apply the provisions of 10 CFR Sections
2.719 and 2.780, relating to separation of
functions and ex parte communications,
as part of the procedural requirements
for implementing the temporary

. operating license suthority in Bection

152 of the Atomic Energy Act of 1954, as
amended

In all likelihood, the issues that will
be raised before the Commission in the
temporary operating license proceedi
under the provisions of Section 162
be similar to, or the same g3, the fssues
being adjudicated In the hearing in the
fina] operating license proceedings. By
permitting the NRC staff and the
applicant, among others, to make

ormal off-the-record contacts with the

Commission on these issues during the
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temporary operating license
proceedings, the Commission majority’s
proposed rule presents e grave risk o
contaminating the formal en-the-record
cperating license proces,
beli;;e! at this rllll: of conumin:l?::
the final operating license

can be avoided easily if In!ormal. off-
the-record d(:ontacts on cilx;ﬁlar issues
arising in the temporary license
proceedings are permitted. In order to
assure procedural faimess in our
operating license proceedings, I would
apply our regulations relating to
seperation of functions and ex parte
communications to temporary operating
license proceedings, just as we now do
for final operating license proceedings.
[FR Doc. 838030 Filed 4-5-83:8:48 am) ~
SILLING COOE 7580-01-4

COMMODITY RES TRADING

COMMISSION

17 CFR Parts 1, 3, 4, 10, 15, 21, 145,
147, 155, 166, and |70

introducing Broke{s and Asioc!ated

Persons of Introducing Brokers,
Commeodity Trading Advisors and
Commodity Poo! Operators;

Reglstration and Grher Regulatory
Requirements -

. AGENCY; Commodity Futures Trading

ding. Idonot - Becretariat.

Commission

ACTION: Proposed rjles.

SUMMARY: The Conimodity Futures
Trading Commissich (“Commission”) {s
proposing rules to ifnplement recent
amendments to the Commodity
Exchange Act (“Ac{") which establish

four new categorieq of persons who
must be registered fvith the Commission.
Specifically, the Fufures Trading Act of
1982 has emended e Act generally to
require the registrafion of introducing
brokers and the asspciated persons
(“APs") of introducing brokers,
commodity trading hdvisors, and
commodity pool opgrators. The

Commission is acc ly propos
rules and rule amer{dments which !:guld
establish registratign requirements sand

procedures for thos} new categories of
registrant, prescrib{ minimum financial,
reporting, and recojdkeeping
requirements for infroducing brokers,
create cerfain exeniptions :
registration, changd the fees charged for
registration with th¢ Commission, and

specify appropriate{regulatory

responsibilities, sudh as trading
standards, for thosqd new categories of
registrant. .

DATE: Comments mbst be received by
May &, 1883, :

ADDRESS: Commen$ on the proposal
should be sent to: Chmmodity Futures
Trading Commissiop, 2033 K Street NW.,
Washington, D.C. 24561. Attention

FOR FURTHER INFORMATION CONTACT:
Kenneth M. Rosenzjveig, Assistant Chief
Counsel, or Lawrenie B. Patent, Special
Counsel, Division of Trading and -
Markets, Commodity Futures Trading
Commission, 2033 K Street NW,,
Washington, D.C. 2§581. Telephone:
(202) 254-8955.
SUPPLEMENTARY INH

-L Introduction

* - The Commission }s proposing rales
and rule amendmergs to implement |
recent modification} to the Commodity
Exchange Act which require the .
registration of introgucing brokers and
the associated pers¢ns of introducing
brokers, commodity] trading advisors
(“CTAs"), and comodity pool
operators (“CPOs")| Specifi , the
Futures Trading Ac] of 1882 (Pub. L. No.
§7-434, 96 Stat. 2294) emends Sections
4d, 4f, and 4k of the|Act ? to require,

. Inter alio, those perjons who could -
formerly be charactprized as “sgents” of
futures commissionjnerchants (“FCMs")

. to register with the Commissfon as
introducing brokers[and to require the
registration of individuals engaged in
the solicitation of c§stomers,
discretionary accouht clients, or pool
participants (or the pupervision of any
person or persons sp engaged) to
register as associatd

jor to the enactp

* Trading Act of 1982 the Commodity
Exchange Act ellowed FCMs to cperate
through networks o unregistered
“egents” whose prigcipal function was
to procure customed business. * The
clearing (or “carryidg™) FCM which
handled such busingss on a “fully-
disclosed" basis oftkn stterapted to
disavow any respoqsibility for

_Violations of the Ad committed by these
agents,® even though customers may
have viewed the agint and the FCM as
one entity and did rfot dis
between services pyovided by the agent
end those providedpy the FCM.¢ -
Congress recognizeg that & registration
requirement would pnsure that
individuals or firms{who were formerly
engaged as agents Yould be subject to
the same fitness requirements that apply

ORMATION:

to other Commissioh registrants who
1I70SC od ol 6k as §r by?ah.l.'Nc.ﬂ-
444 sections 207, 208,
*S Rep. No. M. 87th Qong.. 24 Sess. 111 (1962)
!L:ztzp.No.lcs(Pml 871k Cong.. 24 Sess. 133

“6.Rep.No.3840170.© -

. Futures Trading Ac|

- {amended By Putures

dea! with commodily customers.® Thaus,
the Commission’s 1¢gislative proposal to
Congress would ha}e required agents
engaging in the acti-ities described
above 10 register aq associated persons
of the FCM for wham they procured
business.¢ AlthougH Congress ultimately
g:temu!;:g that age¢nts ;uld instead
req to regisger as introducing
brokers or as APs ¢f & futures
commission merchdnt, it was the intent
of Congress to eliminate the existing
regulatory disparity whereby certain
individuals were refjuired to register as
associated personsjwhile others escaped
the Commission’s d scrutiny by
being designated ag “agents” of FCMs.*
The new legislatibn

any person, except an
to be and is registered as an associated
person of a futures cofam
engeged In soliciting gr in accepting orders
for the ase or sale of any commodity for
future delivery on or qubject to the rulesof -
any contract market who does not accept any
money, securities, or jroperty (or extend
credit in leu thereof) |o

may result thersfrom.

Accordingly, andlas discussed’
elsewhere In this F¢dera! Register
notice, the Commis
regulations which
consistent with the kmendments to the -
Act and pursuant tg the Commission’s
general rulem authority, the
permissible activitits and corresponding
obligstions of introucing brokers and

which would requirp certain commodity
trading advisors to pegister as
Introducing brokerg The Commission
bas not, bowever, specifically addressed
in this Federal Register notice the extent
of an FCM's responkibility for accounts

which it carries on § fully-disclosed
basis because it dogs not view the

of 1882 as having
altered the law in this regard.

Trading Act or 1682 only those persons
who were associatdd with futures
commission merchgnts (“FCMs") in
certain specified capacities were
required to registerjas assoclated
persons.® That legigation, however, has
extended the AP refistration
requirement to the gales and supervisory
personnel of introdgcing brokers, CTAs,
and CPOs, in orderfo “make the

t:&lep.No.!ﬂu 111} see HR Rep. 885 (Part1) °
a
M at 40 111

*HR. Rep. No. 883 (Paft 1) at 49 (1082),

SFutures Trading Act ¢f 1582, section 201{1),
amending Section 2{a) offthe Act [? US.C. 2).

9Section ¢k of the US.C. ek (Supp. V 1981)
ding Act of 1982, Pub. L.
No. 97444, section 212). .



Enclosure 2

REQUIREMENTS ON LICENSEES CONCERNING

APPLICATIONS FOR OPERATING LICENSE AMENDMENTS

(SIGNIFICANT HAZARDS CONSIDERATION)

" Subject

Requirements for analysis
concerning significant
hazards consideration

Definition of significant
hazards considerations’

Timely application and
Emergency/Exigency Provisions

Requirement

REF: 10 CFR 50.91 (a)(1)

"At the time a licensee requests
an amendment, it must provide to
the Commission its analysis, using
the standards in §50.92, about the
issue of no significant hazards
consideration.”

REF: 10 CFR 50.92(c)

", ..operation of the facility in accord-
ance with the proposed amendment would
not:

(1) dinvolve a significant increase in
the probability or consequences of
an accident previously evaluated; or

(2) create the possibility of a new or
different kind of accident from any
accident previously evaluated; or

(3) involve a significant reduction in
a margin of safety."

REF: 10 CFR 50.91(a)(5)

"The Commission expects its licensees to
apply for license amendments in a timely
fashion. It will decline to dispense

with notice and comment on the determina-
tion of no significant hazards considerations
if it determines that the licensee has failed
to make a timely application for the amendment
in order to create the emergency and to take
advantage of the emergency provision. When-
ever a threatened closure or derating is
involved, a licensee requesting an amendment
must explain why this emergency situation
occurred and why it could not avoid this
sftuation, and the Commission will assess

the licensee's reasons for failure to file

an application sufficiently in advance of
that event."



Subject -

Requirement for licensees to
inform the State, in which

the facility is located, of a
request for an Amendment to the
Operating License

Requirement

REF: 10 CFR 50.91(6)(iv)

"Require an explanation from the

licensee about the reason for the
exigency and why the licensee cannot
avoid it, and use its normal public
notice and comment procedures in para-
graph (a)(2) of this section where it
determines that the licensee has failed
to use its best efforts to make a timely
application for the amendment in order to
create the exigency and to take advantage
of this procedure."

REF: 10 CFR 50.91(b)(1)

"At the time a licensee requests an
amendment, it must notify the State

in which its facility is located of
its request by providing to that State
a copy of its application and its
analysis about no significant hazards
consideration and indicate on the
application that it has done so."*

*Attachment 3 contains the 1ist of State Designees who should be contacted
concerning requested license amendments.



