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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of )
) Docket No. 72-26-ISFSI

PACIFIC GAS & ELECTRIC CO. )
ASLBP No. 02-801-01-ISFSI

(Diablo Canyon Power Plant Independent )
Spent Fuel Storage Installation) )

SUMMARY OF FACTS, DATA, AND ARGUMENTS
ON WHICH THE CALIFORNIA ENERGY COMMISSION

INTENDS TO RELY AT THE SUBPART K ORAL ARGUMENT

The California Energy Commission (CEC) respectfully submits the

following summary of facts, data, and arguments for consideration by the Atomic

Safety and Licensing Board (Board) pursuant to its Memorandum and Order

LBP-02-25 (Denying Motions for Commission Referral and Reconsideration of

Portions of LBP-02-023; Granting Requests to Invoke 10 C.F.R. Part 2, Subpart

K Procedures and Establishing Schedule), dated December 26, 2002.

I. INTRODUCTION

On December 21, 2001, Pacific Gas and Electric Company (PG&E) filed

an application with the Nuclear Regulatory Commission (NRC) for an

independent spent fuel storage installation (ISFSI) at the Diablo Canyon Power

Plant (DCPP). On April 22, 2002, the NRC published a notice and opportunity for

hearing on the proposed application.' Several parties submitted requests for 10

C.F.R. § 2.714 intervener status with San Luis Obispo Mothers for Peace acting

as the lead intervener (hereinafter referred to collectively as "SLOMFP). 2

1 67 Fed. Reg. 19600.
2 The following parties have joined with SLOMP: Avila Valley Advisory Council, Peg Pinard,
Cambria Legal Defense Fund, Central Coast Peace & Environ. Council, Environmental Center of
San Luis Obispo, Nuclear Age Peace Foundation, SLO Chapter of Grandmothers for Peace
International, San Luis Obispo Cancer Action Now, Santa Margarita Area Residents Together,
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SLOMFP filed a request for a hearing and consideration of six environmental and

two technical contentions.3 Of these contentions only one was admitted for

litigation, technical contention 2 (TC-2); PG&E's Financial Qualifications Not

Demonstrated. The Board issued an Initial Pre-hearing Order (unpublished) on

June 6, 2002, and set a pre-hearing conference in San Luis-Obispo, California for

September 10th and 11th 2002, to address party status and admissibility of

contentions.4

In addition to SLOMFP, several governmental entities filed for 10 C.F.R. §

2.715(c) status: San Luis Obispo County (SLOC), the Port of San Luis Harbor

District (PSLHD), the Diablo Canyon Independent Safety Committee (DISC),

Avila Beach Community Service District (ABCSD), and CEC. DISC was not

granted 10 C.F.R. § 2.715(c) status, and although PSLHD was granted status it

subsequently withdrew from the proceeding.5 Additionally, on February 13, 2003,

the Board issued an order granting the California Public Utilities Commission's

motion to participate as a 10 C.F.R. § 2.715(c) Interested Governmental Entity.6

On December 12, 2002, PG&E filed a motion requesting to invoke 10

C.F.R. Part 2 Subpart K procedures.7 This request was granted by the Board on

December 26, 2002.8 The schedule established by the Board allowed for 90

days discovery, which ended March 7, 2003. During the discovery period,

Santa Lucia Chapter of the Sierra Club, and Ventura Co. Chapter of the Surfrider Foundation.
The Board did not grant standing to Environmental Center of San Luis Obispo, Cambria Legal
Defense Fund, and Santa Margarita Area Residents Together.
3 See Licensing Board Memorandum and Order (Ruling on Standing and Contentions of 10
C.F.R. § 2.714 Petitioners and Admission of 10 C.F.R. § 2.715(c) Interested Governmental
Entities and Their Issues) dated December 2, 2002.
4 See Licensing Board Memorandum and Order (Initial Pre-hearing Order) dated June 6, 2002,
and; Licensing Board Memorandum and Order (Initial Pre-hearing Conference Argument
Schedule), dated September 3, 2002.
5 See Licensing Board Memorandum and Order (Ruling on Standing and Contentions of 10
C.F.R. § 2.714 Petitions and Admission of 10 C.F.R. § 2.715(c ) Interested Governmental Entities
and Their Issues) dated December 2, 2002, and; Notice of Intent and Petition Withdraw, dated
January 6 2003, filed by PSLHD.
6 See Licensing Board Order (Granting Motion to Participate as 10 C.F.R. § 2.715(c) Interested
Governmental Entity), dated February 13, 2003.
7 See Pacific Gas and Electric Company's Request for Subpart K Oral Argument, dated
December 12, 2002.
8 See Licensing Board Memorandum and Order (Denying Motions for Commission Referral and
Reconsideration of Portions of LBP-02-23; Granting Requests to Invoke 10 C.F.R. § Part 2,
Subpart K Procedures and Establishing Schedule), dated December 26, 2002.
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interrogatories were filed by the 10 C.F.R. § 2.715(c) governmental participants,

the NRC Staff, and PG&E. Responses were filed by the 10 C.F.R. § 2.715(c)

participants, SLOMFP, PG&E, and NRC Staff. On February 27, 2003, the parties

met to depose witnesses at the CPUC offices in San Francisco, California.9

Excerpts from the deposition testimony and interrogatory responses are provided

below in support of the CEC argument.

II. PG&E CAN ONLY COMPLY WITH THE FINANCIAL QUALIFICATION
REQUIREMENTS OF 10 C.F.R. § 72.22(e) ONLY IF THE CPUC
PROPOSED REORGANIZATION PLAN IS ADOPTED BY THE
BANKRUPTCY COURT

The Board admitted only one contention submitted by SLOMFP for

litigation in this proceeding. The contention states that PG&E's financial

qualifications per 10 C.F.R. § 72.22(e) have not been demonstrated. SLOMFP

asserts that "PG&E" has failed to demonstrate that it meets the financial

qualification requirements of 10 C.F.R. § 72.22(e)." SLOMFP provided five

specific reasons supporting PG&E's failure to demonstrate financial

qualifications: 1) PG&E 'is currently in a contested bankruptcy and may or may

not emerge from that bankruptcy intact;" 2) PG&E's claim "that since it is a

regulated utility its financial qualification is assured;" is inaccurate; 3) Because

PG&E's intends to divest its interest in the ISFSI to a non-utility entity, its "claim

that since it is a regulated utility the NRC should assume financial qualification is

disingenuous;" 4) "PG&E's current financial condition is dubious, with access to

credit markets unreliable and very costly;" and 5) PG&E "is currently the target of

multi-billion dollar litigation for fraud by the California Attorney General."10 This

9 The parties provided the following witnesses: governmental participants jointly provided Truman
Burns, Analyst IV, Office of Ratepayer Advocates, CPUC, as a witness; The NRC staff provided
Michael Dusaniwskyl, Senior Economist, Nuclear Regulatory Commission, as a witness, and;
PG&E provided Walter Campbell, Director of Business and Financial Planning, PG&E as a
witness.
10 See Supplemental Request for Hearing and Petition to Intervene by San Luis Obispo Mothers
for Peace, Avila Valley Advisory Council, Peg Pinard, Cambria Legal Defense Fund, Central
Coast Peace and Environmental Council , Environmental Center of San Luis Obispo, Nuclear
Age Peace Foundation, San Luis Obispo Chapter of Grandmothers for Peace International, San
Luis Obispo Cancer Action Now, Santa Margarita Area Residents Together, Santa Lucia Chapter
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contention and the five specific reasons provided in the request filed by SLOMFP

were sufficient to place PG&E's financial qualifications into question, as

acknowledged by NRC staff in its response to contentions filed by SLOMFP."

With the admission of TC-2 for purposes of a hearing pursuant to 10

C.F.R. Part 2, Subpart K, the Board must now decide whether PG&E has

demonstrated compliance with the financial qualifications requirements of 10

C.F.R. § 72.22(e).

A. PG&E Must Demonstrate Compliance With The Following
Requirements Set Forth Pursuant To 10 C.F.R. § 72.22(e)

The financial qualification requirements that an applicant must comply with

in order to receive an ISFSI license are set forth under 10 C.F.R. § 72.22(a)-(e).

The portion of this regulation at issue for purposes of this hearing is subsection

(e).12 The applicant (PG&E) has the burden of demonstrating that it "either

possesses the necessary funds, or that" it "has reasonable assurance of

obtaining the necessary funds; or that by a combination of the two, the applicant

will have the necessary funds available to cover," construction, operation, and

decommissioning of the facility.13

of the Sierra Club, and Ventura County Chapter of the Surfrider Foundation, dated July 18, 2002,
at 11-19.
" See NRC Staff's Response to Contentions Submitted by San Luis Obispo Mothers for Peace,
et al., Peg Pinard and Avila Valley Advisory Council, at page 9. NRC staff state, 'While not all of
these bases are appropriate for this ISFSI proceeding, at least some of the bases are directly tied
to PG&E's financial qualifications as they relate to the proposed ISFSI. Thus, the Staff does not
contest the admissibility of this contention."
12 10 C.F.R. § 72.22(e) states, " Except for DOE, information sufficient to demonstrate to the
Commission the financial qualifications of the applicant to carry out, in accordance with the
regulations in this chapter, the activities for which the license is sought. The information must
state the place at which the activity is to be performed, the general plan for carrying out the
activity, and the period of time for which the license is requested. The information must show that
the applicant either possesses the necessary funds, or that the applicant has reasonable
assurance of obtaining the necessary funds: or that by a combination of the two, the applicant will
have the necessary funds available to cover the following:

(1) Estimated construction costs:
(2) Estimated operating costs over the planned life of the ISFSI: and
(3) Estimated decommissioning costs, and the necessary financial arrangements to

provide reasonable assurance before licensing, that decommissioning will be carried out after the
removal of spent fuel, high-level radioactive waste, and/or reactor-related GTCC waste from
storage. (emphasis added)
13 10 C.F.R. § 72.22(e).
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In order to demonstrate compliance with this requirement PG&E must

provide adequate information to demonstrate to the NRC that it has the financial

capability, or reasonable assurance of having that financial capability to

construct, operate (for a 20 year period), and decommission the proposed facility.

The burden is on the applicant to make this showing14. The Board in making its

determination must consider the applicant's current status and whether the

specific applicant applying for a license will be able to meet the financial

responsibilities of constructing, operating, and decommissioning the facility.

Additionally the Board must find that the necessary financial arrangements have

been made "before licensing" in order to ensure proper decommissioning will be

carried out. "Part 72 makes it a requirement that adequate financial

arrangements to cover the cost of decommissioning should be made before a

license is issued."1 5

PG&E submitted its license application for the proposed ISFSI in

December of 2001. PG&E provided supplemental financial qualification

information at the request of NRC staff on June 7, 2002. The information

provided in the ISFSI supplement stated the following:

PG&E will have the financial qualifications to construct and operate
the Diablo Canyon ISFSI. PG&E is an electric utility presently subject to
rates established by the California Public Utilities Commission. The funds
necessary to cover the construction and operating costs will be derived
from electric rates and from electric operating revenues. The costs for
decommissioning will be derived from the DCPP Decommissioning
Fund.' 6

The application and supplement also noted that PG&E filed for bankruptcy

in April of 2001. The outcome of the pending bankruptcy is uncertain, and PG&E

will not have access to ratepayer funding for this proposed facility if its proposed

14 10 C.F.R. §2.732

15 45 Fed. Reg. 74693 (November 12, 1980)
16 June 7, 2002, PG&E supplemental information to DCPP ISFSI Application at request of NRC
staff.
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reorganization plan (PG&E Plan) is adopted by the Bankruptcy Court.'7 In order

for the Board to find that PG&E has met its burden in demonstrating compliance

with the financial requirements set forth under 10 C.F.R. § 72.22, it must fully

consider the implications of the pending bankruptcy and the potential that PG&E

may not have access to ratepayer funding for purposes of construction,

operation, or decommissioning of the ISFSI.

B. What Implications Does PG&E's Bankruptcy Have On Its
Ability To Demonstrate Compliance With 10 C.F.R. § 72.22

SLOMFP argued in submitting TC-2 that PG&E had failed to demonstrate

its financial qualifications for purposes of covering the costs of construction,

operation, and decommissioning of the proposed ISFSI. SLOMFP argued that

because PG&E is the subject of a contested bankruptcy, it is questionable

whether PG&E will emerge from the bankruptcy as a viable entity, and if it does,

with what resources.' 8 The 10 C.F.R. § 2.715(c) participants joined with the

concerns raised by SLOMFP. PG&E opposed admission of the contention

arguing that the mere fact that it is the subject of a pending bankruptcy

proceeding does not establish the contention. The Board, however, admitted the

contention stating:

Yet, notwithstanding PG&E's financial qualifications to conduct day to day
DCPP operations, in its bases two and three SLOMFP has raised relevant
and material concerns regarding the impact of PG&E's bankruptcy on its
continuing ability to undertake the new activity of constructing, operating,
decommissioning an ISFSI by reason of its access to continued funding as
a regulated entity or through credit markets.' 9

In order to resolve the "relevant and material concerns" related to the

potential implications that the pending bankruptcy will have on PG&E's ability to

safely operate and maintain the ISFSI, the Board must look at the two most likely

17 PG&E has proposed a plan of reorganization that would require divestiture of its generation
assets including the proposed ISFSI. See PG&E Plan of Reorganization in U.S. Bankruptcy
Court, Northern District, SF Division, Case No. 01 30923 DM, dated April 1, 2003.
' infra at 10.
19 Licensing Board Memorandum and Order (Ruling on Standing and Contentions of 10 C.F.R. §
2.715(c) Interested Governmental Entities and Their Issues), at page 35.
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proposed outcomes of the bankruptcy proceeding. These outcomes are: 1)

adoption of the PG&E Plan, or 2) adoption of the CPUC proposed reorganization

plan (CPUC Plan). The Board must examine each of the proposed plans, and

then examine what funding PG&E actually plans to rely on for financing this

facility. The CEC argues that PG&E cannot meet the requirements set forth

under 10 C.F.R. § 72.22(e) if it (and NRC Staff) continues to rely solely on the

adoption of its proposed reorganization plan. The arguments and supporting

data and facts are stated below.

1. PG&E Proposed Reorganization Plan

As stated above PG&E filed a Chapter 11 bankruptcy petition on April 6,

2001. On September 20, 2001, PG&E filed its proposed reorganization

plan with the Bankruptcy Court20. In PG&E's application and testimony related to

the proposed ISFSI, it relies on its access to electric rates as a CPUC regulated

utility to demonstrate financial qualification compliance21 . However, PG&E and

NRC Staff also rely on an assumption that the PG&E Plan proposed will be

adopted by the Bankruptcy Court.22 The pending PG&E Plan would involve the

restructuring of PG&E's businesses and operations, as well as, divestiture of its

DCPP operations (including the proposed ISFSI). If PG&E's Plan were to be

adopted (as NRC staff presumes would occur for purposes of making a

determination of compliance with financial qualifications pursuant to 10 C.F.R. §

72.22(e)), and the proposed ISFSI were to be transferred to a new non-CPUC

regulated entity, neither this new entity, nor PG&E would have access to electric

rate funding for purposes of meeting ISFSI expenditures.23

20 See PG&E Letter DCL-01-1 19 to Nuclear Regulatory Commissioners and Staff, dated
November 30, 2001, Application for License Transfers and Conforming Administrative License
Amendments.
21 See Deposition of Walter Campbell at 13:12-24, dated February 27, 2003.
2 See PG&E Letter DIL-02-008, dated June 7, 2002, Enclosure 1, fn. 1; See Campbell, dated at
16:15-25 and 17:1-4; See Deposition of Michael Dusaniwskyj at 33:7-15, and 83:5-83:25.
23 See NRC License Transfer Application, Diablo Canyon Power Plant, Units 1 and 2 Facility
Operating License Nos. DPR-80 and DPR-82 NRC Docket Nos. 50-275, 50-323, submitted by
PG&E, dated November, 2001 at 8-12.
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2. CPUC Proposed Reorganization Plan

The CPUC filed an alternative Plan for Reorganization under Chapter 11

of the Bankruptcy Code for PG&E in the federal Bankruptcy Court on April 15,

2002.24 The Bankruptcy Court approved the CPUC Plan and set forth a schedule

for creditor solicitation process. Subsequent amendments have been made to

the CPUC Plan.25  Under the CPUC Plan, PG&E would remain the licensee of

DCPP and the proposed ISFSI. The CPUC Plan is the only viable plan proposed

that would allow PG&E as the licensee to utilize electric ratepayer funding to

ensure compliance with the NRC financial qualifications (as it has relied upon in

its license application). Without being able to foresee the future outcome of the

bankruptcy proceeding, NRC staff must consider the CPUC Plan as a possible

outcome in that proceeding. A reasonable finding of compliance with the NRC

financial qualifications requirements cannot be made absent such

consideration.26

C. NRC Staff Have A Duty To Make A Reasonable Assurance
Finding As To PG&E's Financial Qualifications Pursuant To 10
C.F.R. § 72.22(e) In Order To Recommend Issuance Of A
License; This Finding Would Not Be Reasonable Based On
The Evidence Presented

NRC Staff have stated, that based on the sworn information in the

application provided by PG&E it is reasonable to conclude that PG&E has met

24 See December 5, 2002, California Public Utilities Commission and Official Committee of
Unsecured Creditors' Third Amended Plan of Reorganization under Chapter 11 of Bankruptcy
Code for Pacific Gas and Electric Company.
(http://www.cpuc.ca.2ov/static/industry/electric/ple+bankruptcv/index.htmI) also see CPUC News
Release dated March 5, 2003, which can also be accessed from the above-referenced website.
25 See California Public Utilities Commission's and Official Committee of Unsecured Creditors'
Second Amended Plan of Reorganization Under Chapter 11 of the Bankruptcy Code for Pacific
Gas and Electric Company, [Dated November 6, 2002], filed in Case No. 01-30923 DM (Bankr.
N.D. Cal.). Confirmation hearings on the Second Amended Plan commenced on November 18,
2002. Also see Joint Brief of Petitioners-Appellants filed by the CPUC and SLOC in the Unites
States Court of Appeals for the Ninth Circuit, Docket No. 02-72735, dated December 5, 2002.
26 PG&E itself acknowledges that the Bankruptcy Court could adopt the CPUC proposed Plan,
and that the outcome in the pending bankruptcy proceeding is uncertain. See Campbell, at
32:18.
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the requirements of 10 C.F.R. § 72.22(e). 27 However, in order for this to be a

"reasonable" conclusion, PG&E must provide information that leads to a

reasonable assurance that it will have or be able to obtain the funds needed to

carry out the construction, operation, and decommissioning of the facility. Absent

this information, PG&E cannot demonstrate that it will have or will be able to

obtain such funding through access to ratepayer funding. In fact, PG&E cannot

demonstrate that it will be able to continue as the licensee of the facility, due to

financial uncertainty associated with the pending bankruptcy proceeding.

The information before the Board in this proceeding is contradictory at

best. NRC staff state that it is reasonable to conclude that PG&E has met its

burden, without considering both proposed Plans in the Bankruptcy proceeding

(despite acknowledgment by PG&E that it is possible the CPUC Plan could be

ordered in the proceeding). NRC staff also state that irregardless of which plan

is adopted by the Bankruptcy Court, a supplement would need to be provided in

order for PG&E to demonstrate financial qualifications for the ISFSI. As a result,

it is unclear as to what the NRC Staff have actually relied upon to reach a

conclusion that PG&E has demonstrated compliance with the NRC financial

qualification requirements.

An example of the contradictory nature of the NRC Staff response to the

uncertainty created by the bankruptcy can be seen in its answers to

interrogatories filed by SLOC, the separate interrogatories filed by the CEC, and

responses to deposition questions. In response to SLOC Interrogatory 2, NRC

staff state:

... However, the application pending before the NRC only deals with
obtaining a license for the ISFSI under the current organization of the
corporation. A deviation from the assumptions and assertions provided in
the December 21, 2001, ISFSI application, as supplemented in the June 7,
2002 submittal, resulting from any Bankruptcy Court rulings from any other
governmental entities with jurisdiction over PG&E's rates, would require
an amendment of the information submitted to the NRC. That information

27 See Dusaniwskyj at 80:9-20.
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would need to reflect the transfer of the ISFSI application or license to
another asset or subsidiary of the reorganized PG&E.28

In this response, NRC staff acknowledged that if PG&E's Plan is adopted

by the federal Bankruptcy Court, PG&E would need to file an amendment to its

license application providing new information for consideration by the NRC. The

adoption of PG&E's Plan would change the status of PG&E's ability to rely on

ratepayer funding for purposes of meeting the requirements of 10 C.F.R. §

72.22(e).29

NRC Staff, however, states that in making a reasonable assurance finding

it only considers the information provided by the applicant, sworn to, in its

application. When asked by counsel for SLOC during depositions, "..how NRC

staff determine that it is reasonable assurance that PG&E has necessary funds

to operate the ISFSI for 20 years, in light of the ongoing bankruptcy proceeding

and the uncertain future?",30 the witness stated the following:

The way we resolve that, since recognizing that PG&E is in bankruptcy
proceeding, that they present to us what they believe to be their
bankruptcy plan to get out of bankruptcy. If.. . believe that is the correct
the term, [sic] that if all those things were to fall into place, and then again,
we're talking about future events. It again, was deemed reasonable to
assume that if an entity wants to build some kind of an ISFSI, that any
cost derived for that would come from revenues.31

NRC Staff stated that in examining whether PG&E had complied with the

financial qualification requirements set forth under 10 C.F.R. § 72.22(e), it only

considered the PG&E Plan being adopted in the bankruptcy proceeding (despite

responses to interrogatories to the contrary that it could only consider PG&E the

CPUC regulated utility in making a determination of compliance with financial

qualification requirements). The contradictory nature and lack of clarity as to

what NRC staff relied upon can be demonstrated in the dialogue below:

28 See NRC Staff Responses to San Luis Obispo County's First Set of Interrogatories and
Requests for Production of Documents Directed to the NRC Staff, dated February 21, 2003, at 3.
29 See license application, and; DIL-02-008 at 1, fn. 1.
30 See Dusaniwskyj, at 33:3-6.
31 Id. At 33:7-15.
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Q. And in looking at the financial qualifications, you indicated, in my
understanding, the scope is limited here to looking at PG&E, a
publicly regulated utility, and whether they are financially qualified?

A. Yes, that's correct, that was the applicant.

Q. And PG&E does discuss that it has presented a bankruptcy
reorganization plan to the bankruptcy court?

A. Yes.

Q. And you indicated that you considered that plan when looking at
whether they were financially qualified for the 20 year period?

A. Yes, we considered it.

Q. And you also indicated that you are aware of the CPUC alternative
plan; is that correct?

A. I am aware of it, yes.

Q. And you also said you did not consider that plan, however, when
making your determinations; is that correct?

A. Correct.32

Additionally, NRC Staff stated in response to CEC Interrogatory 3 that, "If

PG&E as the applicant for the ISFSI license does not emerge from bankruptcy as

it anticipates, then the application will need to be amended.'33

It is unclear as to what basis NRC staff are relying on to make a

determination as to the 10 C.F.R. § 72.22(e) requirements. NRC Staff indicates

that in making a determination as to whether PG&E has complied with the NRC

financial qualification they have relied upon the fact that PG&E is a CPUC

regulated entity with access to ratepayer funding. However, it also appears that

NRC Staff rely solely on PG&E's representation that it anticipates divesting the

proposed ISFSI to a non-existent entity upon emerging bankruptcy (which is

likely to occur prior to issuance of the license).3 4 NRC staff state, as quoted

3 2 See Id. at 81:12- 82:5.
33 See NRC Staff Answers and Objections to CEC's Interrogatories and Request for Production of
Documents to the NRC Staff, dated March 6, 2003, at 4.
34 See DIL-02-008
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above, that irregardless of the outcome in the bankruptcy proceeding PG&E will

need to provide an amendment to its application stating the basis for financial

qualifications required by the NRC. This concerns the CEC, as it appears the

NRC staff does not have a basis for determining that PG&E has met its burden in

demonstrating compliance with NRC's financial qualification requirements for

ISFSI license. It would not be reasonable to conclude that PG&E has met its

burden of providing reasonable assurance that it will be able to finance the ISFSI,

if one assumes that PG&E's Plan will be adopted by the Bankruptcy Court.

D. PG&E Must Remain A CPUC-Regulated Entity In Order For
PG&E To Meet The Financial Qualification Requirements Of
The NRC; Otherwise Its Claim Of Compliance With 10 C.F.R. §
72.22(e) Is Disingenuous

PG&E, absent the uncertainty created by the bankruptcy, as a CPUC-

regulated utility has a rate base, and ratepayer funding available to ensure

adequate financing for prudent expenditures associated with the proposed ISFSI.

Any license issued for the proposed ISFSI should be conditioned upon adoption

of the CPUC proposed Plan in the bankruptcy proceeding. Absent such an

assurance, PG&E, or its successor, does not meet the financial qualification

requirements to ensure for safe construction, operation, and decommissioning of

the proposed ISFSI. The bankruptcy creates uncertainty as to the future control

of construction, operation, and decommissioning of the ISFSI, as well as, the

source of revenue that will provide adequate funds to ensure that this facility is

safely constructed, operated, and decommissioned.

If PG&E's Plan were to be adopted, there still would be no certainty as to

financial assurance for safe construction, operation, and decommissioning of the

ISFSI. In fact, PG&E's Plan, if adopted, would create even more uncertainty as

to the financial ability of PG&E, or any successor to PG&E, of being able to meet

NRC safety requirements. PG&E's Plan, if adopted, would likely result in years

of complex litigation. The issue concerning to what extent PG&E may transfer its

12



interest in the DCPP Decommissioning Fund to a non-CPUC regulated

successor, alone is a highly contested and complex issue.35

In consideration of the evidence presented regarding the uncertainty of

PG&E's, or its successors finances, the Board must find PG&E can only meet

the NRC financial qualification requirements if the CPUC Plan is adopted in the

Bankruptcy proceeding. If the Board does not make such a finding, it must reject

the application as having failed to meet the 10 C.F.R. § 72.22(e) requirements.

The only reasonable assurance that the financial qualification

requirements of 10 C.F.R. § 72.22(e) will be met is through access to electric rate

base, and ratepayer funding.36 Therefore, in order for the Board to make the

required reasonable assurance finding needed to issue a license for the ISFSI, it

must condition the license upon adoption of the CPUC Plan that maintains DCPP

under PG&E control with access to ratepayer funds. The only basis for financial

qualifications relied upon by PG&E in its application is access to ratepayer

funds.37 Thus, the Board must only issue a license for the ISFSI if it is

conditioned upon adoption of the CPUC Plan, as it is the only viable plan that

35 See Petition of the California Utilities Commission for Leave to Intervene, and Motion to
Dismiss Application, or in the Alterative Request for Stay of Proceedings, and Request for
Subpart G Hearing to Special Circumstances, dated February 6, 2002, In the Matter of Pacific
Gas and Electric Company Application for License Transfers and Conforming Administrative
License Amendments for Diablo Canyon Power Plan Units 1 and 2, Docket Nos. 50-275, 50-323.
36 This is not to say that a non-regulated entity could not safely construct, operate, and
decommission an ISFSI, but to say given the unique circumstances of PG&E's current financial
circumstance serious question as to whether PG&E would be able to meet these requirements
remain as long as the bankruptcy is pending. PG&E is not proposing to sell an existing facility
(transfer the license) to a non-regulated entity that has a history that the Board could examine in
making its decision. PG&E is asking that the Board issue it a license for a facility that will store
radioactive nuclear waste, so that it can transfer that license to another entity that does not even
exist. An entity that at best will likely be issued a "BBB-" investment grade rating, if and only if 37
conditions are met, 6 of which are contingent on CPUC approval. The Board has been provided
no reasonable assurance of its ability to meet the financial obligations of construction, operation,
or decommissioning of the ISFSI. See attached letter from Standard & Poor's to PG&E, dated
February 19, 2003. This letter was also submitted into the record during depositions on
February 27, 2003.
37 Despite a reference in the application, and 2 footnotes in the supplemental information referring
to PG&E's bankruptcy plan, there is no reliance on the proposed non-entities financial
qualifications to meet the requirements of 10 C.F.R. § 72.22(e) by this applicant. Therefore, the
CEC is quite confused by the NRC reliance on the potential adoption of a proposed bankruptcy
plan that completely undermines the basis that this applicant is relying on to meet its financial
qualification requirement. See PG&E application, dated December 21, 2001, and DIL-02-008.
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would allow PG&E to demonstrate compliance with the financial qualification

requirements of 10 C.F.R. § 72,22(e).

Ill. CONCLUSION

For the foregoing reasons, the CEC respectfully requests that the Board

condition the license, if issued, upon the adoption of the CPUC Plan by the

Bankruptcy Court. In the alternative, if the PG&E Plan were to be adopted, there

is no evidence in the record that PG&E, or its successor, could meet the

minimum financial qualifications required by the NRC as it would not have access

to electric ratepayer funding, which it relies upon in its license application as the

basis for compliance with the financial qualification requirements. The Board

must condition the license issued to PG&E for the proposed ISFSI upon adoption

of the CPUC Plan in the bankruptcy proceeding, in order to meet the necessary

requirements mandated by the NRC.

Respectfully submitted,

WILLIAM M. CHAMBERLAIN, Chief Counsel
JONATHAN BLEES, Assistant Chief Counsel
DARCIE L. HOUCK, Staff Counsel

Dated: April 11, 2003 ,ffCounsel

Attorneys for California Energy Commission
Chief Counsel's Office
1516 Ninth Street, MS 14
Sacramento, CA 95814
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1 regulate is safety.

2 The requirements of 72.22, for the application of

3 an ISFSI license, simply requires that we have reasonable

4 insurance.

5 We derive that from a variety of sources, most of

6 which comes from the application directly.

7 The application also contained, as I recall,

8 annual reports.

9 We are fairly aware of the situation that PGLE is

10 in, and as such, because the application was fulfilled, we

11 basically accepted that what their course of action was,

22 was reasonable.

13 Q Can you elaborate on how you determine that the

14 basis for the cost of action is reasonable?

15 A The normal conduct of the business is still to

16 derive any revenues to pay for any of its expenses.

17 The truth is, as far as the application is

18 concerned, we are still f6cused on safety and that the

19 money basically follows the engineering.

20 If they can't pay for it, then they will be

21 billed it.

22 But as the application was provided to the NRC

23 and conduct the type of examination that we did, we found

24 that their claim was reasonable.

25 Q Can you give us more details about the

NORTHERN CALIFORNIA COURT REPORTERS (916) 485-4949



1 PG&E has requested a license to operate the ISFSI

-2 for 22 years.

3 So how does the NRC staff determine that it has

4 reasonable assurance that PG&E has necessary funds to

5 operate the ISFSI for 20 years, in light of the ongoing

6 bankruptcy proceeding and the uncertain future?

7 A The way we resolve that, since recognizing that

8 PG&E is in a bankruptcy proceeding, that they present to us

9 _-what they believe to be their bankruptcy plan to get out of

10 bankruptcy. If -- I believe that is the correct the term,

11 that if all those things were to fall into place, and then

12 again, we're talking about future events. It again, was

13 deemed reasonable to assume that if an entity wants to

14 build some kind of an ISFSI, that any cost derived for that

15 would come from revenues.

16 MR. TEMPLE: Just for clarification, revenues

17 derived from rates, electr ip rates?

18 You just said revenues.

19 THE WITNESS: It could come from rates, it could

20 come from other sources that PG&E may have.

21 I just look at revenues being the fact that it's

22 the selling of their product.

23 MR. TEMPLE: Their license application in

24 section 1.5, states on page 5 --

25 MR. TRUBATCH: I will get to that.

33
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1 Q They will come out of bankruptcy notwithstanding

2 the fact that they can't recover the cost of the

3 electricity that they generate from rates?

4 A That's correct.

5 MR. TRUBJATCH: We reserve the right to recall

6 this witness.

v 7 MS. HOUCK: I have a couple questions.

- 8 EXAMINATION BY MS. HOUCK

[ 9 Q BY MS. HOUCK: Some of this is for a better

| 10 understanding of how your process works. So bear with me.

11 You indicated that the information the applicant

'12 provided was reasonable, and I have heard "reasonable,"

13 that word used a lot.

14 So I guess I want to understand better that the

15 standard NRC uses, is a reasonableness standard; is that

16 correct?

1-7 A Yes.

18 Q And the information in the application is sworn

19 to, so you take that at face value?

20 A Yes.

21 Q And PG&E does discuss the fact that it is in

22 bankruptcy within its application.

23 Does that create any additional concern for NRC

24 staff when making a financial qualification finding?

25 A As I stated before, we consider it, but again, it

80
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1 was still reasonable under the circumstances for which they

2 are applying for an ISFSI license.

3 Q How often does NRC get applicants that are in

4 bankruptcy, filing applications for these types of

5 projects?

6 A Personally, I can't recall another applicant

7 under the same circumstances that was already in

8 bankruptcy.

9 MS. COGGINS: And just for clarification, that's

10 based on your personal knowledge?

11 THE WITNESS: Yes.

12 Q BY MS. HOUCK: And-in looking at the financial

13 qualifications, you indicated, in my understanding, the

14 scope is limited here to looking at PG&E, a

15 publicly-regulated utility, and whether they are

16 financially qualified?

17 A Yes, that's cor ect, that was the applicant.

18 Q And PG&E does discuss that it has presented a

19 bankruptcy reorganization plan to the bankruptcy court?

20 A Yes.

21 Q And you indicated that you considered that plan

22 when looking at whether they were financially qualified for

23 the 20-year period?

24 A Yes, we considered it.

25 Q And you also indicated that you are aware of the

NORTHERN CALIFORNIA COURT REPORTERS (916) 485-4949
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CPUC's alternative plan; is that correct?

A I am aware of it, yes.

Q And you also said you did not consider that plan,

however, when making your determinations; is that correct?

A Correct.

Q And you are aware that the CPUC is the only one

-of those two plans that would have PG&E remain a

publicly-regulated --

A-- I can't get into specifics of the differences

between the two.

Q But you are aware that PG&E's plan is proposing

that Diablo Canyon be transferred to a non-regulated

entity; is that correct?

A Based on what you just told me.

Q And based on the information in the application?

A I cannot again recall that they made those kinds

of references, but subjecV to check, I guess is the best

way to describe it.

MR. TRUBATCH: Are you talking about the PG&E

application?

They said that they are in bankruptcy.

THE WITNESS: Yes, and she asked specifically

about something else.

Q BY MS. HOUCK: They indicated there was a brief

summary of a bankruptcy proposal --

N
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claims caused its bankruptcy, will not recur?

A Can you please define "sure.,,

Q Can you state with certainty that the problems

PG&E claims caused its bankruptcy, will not recur?

A I can state virtually nothing with certainty.

Q We have a job in the White House --

(Discussion off the record.)

Q BY MR. TRUBATCH: On what basis can you represent

to the NRC, that PG&E will have funds to operate the ISFSI

in 20 years?

I

(Attorney-client conference.)

THE WITNESS: In the context of this proceeding,

PG&E is a rate-regulated utility, operating a variety of

assets, generating assets and non-generating assets. Its

generating assets are expected to be under cost of service

regulation.

,,

Such regulation generally provides for recovery

of, quote, "prudently-incurred costs" plus a reasonable

rate of return on vested capital.

Both for the specific dollars that are reasonably

expected to be provided for recovery of these costs through

costs of servine regulation, plus the overall scope of the

business relative to these costs, there is more than

adequate assurance that these costs would b.2 recovered.

Q But the bottom line is that you are doing ail of

13
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entire scope of the bankruptcy proceeding.

Q Are you familiar with CPUC proposed

reorganization plan in the pending bankruptcy?

A Yes, I am, generally.

Q And under that plan, the CPUC would -- that the

PUC is proposing, PG&E would remain a CPUC-regulated

utility; is that correct?

If it were approved?

A Yes, with the exception of the electric

transmission assets which for regulation purposes would

remain under FERC jurisdiction.

Q Diablo Canyon and any components of it such as

the ISFSI, would remain under the control of the PG&E

utility under the CPUC plan?

A Yes.

Q Is it possible that the bankruptcy court could

approve that?

A It is possible.

Q In your opinion, if that plan were approved and

PG&E did remain a PUC-regulated utility, do you see any --

from a financial perspective, do you see any reason that

PG&E could not maintain or decommission the ISFSI safely?

A No.

MS. HOUCK: That's all the questions I have.

MR. TEMPLE: Subject to recall.
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Standard & Poor's
February 19, 2003 A D tujion of TheMcCQm ani

Mr. Peter A. Darbec
Seuior Vice President and Chief Financial Officer
PG&E Corporation
One Market, Spear Tovwer
Suite 24U0
San Fncisvc, Califoniia 94105

Dear Mi. Darbec:

-ursuant to your request, Standard & Poor's has performed a prcliminary rating evaluation
of thie corporate credit ratings of, and the approximately $8.5 billion of secured debt ("Securities')
to be issued or rcinstatt:d by, the four companies that have been proposed to succeed the debtor,
Pacific Gas arid Electrie Company ("PG&E'), in connection with its nergcnce fron bankruptcy
should the Plan of Rcorganization ("Plan') proposed and filed by PG&E in its Chapter I I
baiikiuptc.yproccdings be adopted. Thc four comrpanies include: an electric and gas distribution
company ("the distribution company); an electric transmission company; a gas transmission
company, and an elecch ic generation company (-the four companies').

In arriving at th is preliminary rating evaluation, we have had discussions with PG&E and its
advisors. We have also reviewed materials supplied to us by representatives of PG&E incliding,
but not limited to:

The PG&E Plart;
tkii April 19, 2)02 Disclosure Statement accompanying the PG&E Plan;
Regulations promulgated by the California Public Utilities Commission (CPFIC");
The rcvised fin:ncial model ("Model"), including financial forecasts and assumptions
supplied to Standard & Poor's by representatives of ?G&E on February 10, 2003: and

a Such other materials as we have deemed appropriate.

Based upon our ieview, it is Standard & Poor's current opinion that the approximately $8.5
billion of Securities pr:posed to be issued by the four companies, as well as the corporate credit
ratings of the foui companies proposed to succeed PG&E, would be capable of achieving
investment giade rating :s of at least 'BBB-'. Please note that the ultimatt assignment of investment
grade ratings hinges ons the satisfaction of each of the several conditions cited in Appendix "A" to
this letter.

A prelimninary rating evaluation is not a rating. A preliminary rating evaluation is solely a
credit opinion based ou the facts and circumstances presented to us by PG&E. This preliminary
rating evaluation should be understood as qualified by the fact that (i) additional information or

PGECCON 1901853
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Mr. Peter A. Darbee
PG&E Corporation
February 19, 2003
Page 2 of 7

changes to the informn-ion previously presented to us may result in credit risk stronger or weaker
than that suggested by the preliminaiy rating evaluation and, consequently, a different definitive
rating; (ii) the prelimir ary rating evaluation is not a prediction of the actual fixture performance of
the Securities; (iii) Staidard & Poor's does not warrant or endorse suitability of the preliminary
rating evaluation for any particular purpose or use; (iv) the preliminary rating evaluation is provided

without any express or implied warranties whatsoever, (v) the preliminary rating evaluation is based
solely on information provided to us by PG&E and does not represent an audit by Standard &
Poor's; (vi) Standard &c Poor's relied upon PG&E, its accountants, counsel and other experts for the
accuracy and completeness of the information submitted in connection with the preliminary rating
evaluation; (vii) the prt liminary rating evaluation shall not be construed to have been undertaken
with the rigor and level of detail required for Standard & Poor's to provide a definitive rating
opinion; and (viii) Standard & Poor's does not and cannot guarantee the accuracy, completeness or
timeliness of the inforziation relied upon in connection with the preliminary rating evaluation or the

results obtained from the use of such information. Please note that the preliminary rating evaluation
speaks only as of the date hereof and is not subject to surveillance or update. A more I

comprehensive analysis might lead to an outcome different than that of the preliminary rating
evaluation. In addition. the preliminary rating evaluation does not address the validity of the
assumptions made by PG&E in preparing thec Model.

You may use this preliminary rating evaluation in connection with proceedings il In ye:
Faczf4 Gas and dlectaic Comp2ny. Standard & Poor's reserves the right to publish this preliminary
rating cvaluation and tOe conditions attendant thereto and to advise its own clients, subscnrbrs, and

the public th.reof.

PG&E underst:inds that Standard & Poor's has not consented to, and will not consent to,

bc-ing namned an "r.xpc t" under the federal securities laws, including without limitation, Section 7 of

tfe Secveities Art of I )33. In addition, it should be understood that the preliminary rating

evaluation is neither a "market' rating nor a recommendation to buy, hold, or sell the Securities.

We are pleased to have been of service to PG&E. If we can be of further assistance, please

do not hesitatc to contact us.

Very truly yours

Sol
Managing Director

;mak
attachment
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Mr. Peter A. Darbee
PG&E Corporation
February 19, 2003
Page 3 of 7

Appendix A

The Iesults of Standlard & Poor's preliminary rating evaluation, set forth in the February 1 9,
2003 letter, are predica :ed upon the satisfaction of each of the following conditions (a) through (kk):

a) The Plan will be conformed to the financial Model that PG&E furnished to Standard &
Poor's on Febn. ary 10, 2.003, the Plan is confirmed and implemented substantially in the
form proposed by PG&E, and is confirmed within the time frame contemplated by PG&E;

b) Adl financial targets set forth in the revised Model are substantially attained by each of the
four companies without any material deviation from the projected results, each can
successully al: ess capital markets to the extent forecast, each can secure any assumed
liquidity faciliti as, and forecast cash balances are available to discharge a portion of
creditors' claims as contemplated;

c) The Utility ?ef nn Network's appeal to the 9th Circuit Court of Appeals, thatchallenges on
both procrdural and substantive grounds the settlement agreement reached between CPUC
and Southen California Edison Company ('SCE") in SCE's "filed rate doctrine" litigation,
does not establi ;h legal precedents that defeat, diminish-or impair the cashli balances PG&E
has forecast to ':ic available for the satisfaction of creditors' claims, or defeat, diminish or
impair PG&E'!. entitlement to recover historical power procurement costs;

d) The am, ount of claims made against the bankruptcy estate are substantially as estimated by
PG&Y's Plan:

c) Debt at cach of the four companies will be secured debt, the amount of debt throughout the
forecast will be no greater than the levels projected in the Model, the debt will be amorticd
as forecast, and interest costs do not materially exceed anticipated levels, noting that for
analytical purp,.sscs Standard & Poor's examined the generation company using a 10%
interest rate;

I) Debt of the yct-to-be-namcd parent of the Electric transmission company, gas transmission
company and electric generation company ("Parent" or "Parent and its three subsidiaries"),
will be reduced by at least $500 million prior to or simultaneous with the emergence of
PG T&E from ba:druptcy, such debt reduction will be accomplished with Parent's cash on
hand, and Parei:t's administrative expenses arc consistent with those forecast in the Mode];

g) PG&E Corpora :ion will issue $700 million of equity whose proceeds will be deployed, on or
before emerger -e from bankruptcy, to reduce the four companies' debt to levels consistent
with the Model. and such equity issuance will take place unless other monies -- whether
resulting from . wer than anticipated creditor claims, FERC-ordercd generator refunds, or
other sources -- are available to be applied to debt reduction and can obviate or mitigate the
need for the eq;aity issuance;

h) The electric generation company will establish and fund a debt service reserve account and
an operating re,.erve account, the latter to be held to defray expenses associated with the
shutdown of the Diablo Canyon Nuclear Power Plant ("Diablo"), currently projected to be
incurred in or about 2022, 2023 and 2024, such reserves will be flnded in accordance with
the schedule established in the Model, will be restricted as to use, and, if monies on deposit
in the debt serv.c: reserve account are drawn during the forecast period and rated debt

PGECCON 1901855
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Mr. Peter A. Darbee
PG&E Corporation
February 19,2003
Page 4 of 7

remains outstanding at the electric generation company, the debt service reserve account will
be replenished Prom first available funds without compromising operating reserve account
balances or an), scheduled additional deposits to the operating reserve account;

i) With the exception of draws on working capital facilities whose cumulative drawn balances
do not exceed ' 100 million as a result of the use of the facilities, the electric generation
company will not issue any debt beyond the amount forecast in the Model without first
obtaining from Standard & Poor's confirmation that the issuance of such additional debt will
not cause any i :vestment grade ratings assigned to outstanding electric generation company
debt to be downgraded to speculative grade from investment grade;

j) Parent and its Olrec subsidiary cornpanics will not take any actions that are inconsistent with
the representations made by PG&E to Stanidard &'Poor's that Parent's National Energy
Group fhnmily c r companies subsidiaries ("NEG"), their assets and their business activities
are not strategi: to the operations and viability of Parent and Parent's other three subsidiary
companies, because Standard & Poor'shas relied upon this PG&E representation in
concluding tha: it could exclude NEG's financial data from the consolidated financial:
analysis of Parent and its other three subsidiary companies, and it is Standard & Poor's
opinion that if: NEG bad been included in the consolidated financial analysis of Parent and
its other three subsidiary companies, the corporate credit and debt ratings of the electicr
generation, elc:tric transmission, and gas transmission companies, would be incapable of
achieving inventraent grade ratings; ;

k) Neither Parent nor its three subsidiaries will issue debt for the purpose of infusing capital
into any of the IEG companies, moreover, neither Parent nor its three subsidiary companies
other than NEC shall transfer, dividend or otherwise deploy available cash balances to NEG
if such use of cash will result in the issuance of debt by Parent or its three subsidiary
companies otht'r than NEG;

I) PG&E obtains all approvals from regulatory bodies required for the implementation of the
Plan and the Model, including, but not limited to, approvals from the Federal Energy
Regulatory Cou-imission ("FERC'), the Nuclear Regulatory Commission, and the Secutities
and Exchange Commission;

m) The bankruptic court will. as contemplated by the Plan, (1) issue valid orders that override
all California legislation and regulations that-are inconsistent with the Plan, including, but
not limitcd to, Inose that preclude PG&E from transferring generation assets to third-parties,
(2) approve the proposed twelve-year power sales agreement ("PSA") between the
distribution company and the electric generation company as successors to PG&E under the
Plan, (3) enforce the PSA in accordance with its terms, and (4) approve the transfer of
electric transmi ision, gas transmission, and electric generation assets to the appropriate
companies as contemplated by the Plan;

n) FERC finds tht. wholesale power rates proposed under the PSA to be just and reasonable;
o) The rates payable by the distribution company to the electric generation company will not bc

reduced through renegotiation or otherwise during the life of the PSA. and the obligations
created under the PSA contract may not be extinguished or terminated by the parties thereto;

p) The electric gei Oeration company will contract all of its owned capacity and energy to the
distribution company for eleven years and approximately half of such capacity and energy in
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the twelfth year, and the distribution company will make capacity and energy payments to
the electric gen.eation company as contractually provided;

q) For so long as :The PSA is in effect, the electric generation company's ability to divest
generation assets will be restricted as contractually provided;

r) Hydrology conditions are consistent with the average-year levels set forth in the Model
presented to StvIndard and Poor's by PG&Z, and Diablo wvill exhibit capacity and availability
factors consistent with those represented in the Model without any meaningfiul degradation
associated wita steam generator tubes or otherwise;

s) The ability of tOe distribution company to procure power at the prices anticipated under the
PSA will not b.: frustrated by any inability of the electric generation company to dispatch its
units due to either operational problems, transmission congestion, or emergencies declared
by legislative or regulatory bodies within the state of California or federal agencies;

t) Following the ! anuary 1, 2006 expiration of those provisions of California Assembly Bill 57
/ Senate Bill 1078 of 2002 that cover the timeliness of utility cost recovery, the CPUC will
continue to act -n a manner consistent with the provisions of that legislation, even though no
longer legislati v*ly mandated to do so;

u) The CPUC wil I provide for the distribution company to recover, in a timely manner that
does not compi:omise cash flow, all powcr and fuel procurement expenses, whether related
to the PSA, bil;teral contracts, Q(F contracts, net open position, other sources of supply, or
the retail gas distribution systmn;

v) Recovery of expenses identified in the preceding paragraph will occur irrespective of
amounts of ele:rricity that the distribution company sells as retail or surplus, or is deemed to
have sold as surplus under CPUC regulations, and thic distribution company will generally
earn the conten:plated rate of return without any material deviation from projected results;

w) Duing any period, including, but not limited to, off-peak periods, or the period following
any customer lI:s.ses due to retail choice, to the extent that the distribution company's
electric and gas purchases excecd the distibution company's customers' retail demand, the
distribution company will be permitted to resckl to third-parxtes the surplus portions of the
electricity and :as that must be purchased by the distribution company under the PSA, QF
contracts, bilatwry-l contracts, or from other sources of supply, and the distribution company
will be capable of making such arrangements as v.1ll permit it to achieve its forecast
financial result-;

x) The amount of collateral that PG&E must post to procure net open position power or any
othcr clectriciry is consistent with the levels projected in the Model, and capital costs
associated with collateral are recoverable in rates;

y) Thc banlkuptcy court, notwithstanding any contrary state law, regulation or policy, will
prohibit or shield the distribution company from assuming financial responsibility for
California Dep.trtrnent of Water Resources ("CDWR7) energy contracts, and Standard &
Poor's further -assumes that any action to the contrary that assigns financial responsibility for
CDWR contrac ts to the distribution company will impair any investment grade ratings then
assigned to the distribution company and lead to the assignment of speculative grade ratings;

z) The financial p.rformance of the distnbution company will not be materially compromised
by (I) the opcritional and dispatch responsibility for CDWR contracts that has been vested
in PG&E by th CPUC, (2) the sale of surplus CDWR capacity by PG&E on behalf of
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CDWR. (3) any methodology created by the CPUC for the measurement of surplus sales, or
(4) the allocation and recovery of CDWR contract costs;

aa) FERC authori2 es the electric transmission company Lo earn the rate of return assumed in the
Model;

bb) The gas transmission company acquires, as contemplated by the Plan, a segnent of gas
pipeline within Oregon, currently owned by National Energy Group's Gas Transmission
Northwest Cor Nration, the acquisition will be made at a price that is not inconsistent with
the financial fo ecast and, through such acquisition, the gas transmission company will be
deemed to be al interstate pipeline subject to FERC jurisdiction and regulation;

cc) FERC assumes- jurisdiction over the gas transmission company's operations, materially
displaces state regulation, permits the gas transnission company to enter into long-term
contracts, and Euthorizes the gas transmission company to earn the rate of return assumed in
the Model;

dd) The majority c rthe "qualifying generation facilities" ("QF") will operate under the fxed
energy price arrangements that expire in 2006 that are reflected in the Model, the remaining
QF facilities will operate under the other contractual arrangements embedded in the Model,
and after the expiration of such QF contracts, the distribution company will be able to
recover the cos-:s of replacement power and such costs will be consistent with those forecast
in the Model;

eq) Should the CP-.JC reject any or all of the distribution company's proposed electric
procurement plmns, or portions thereof, the distribution company will be able to secure
a1ternativc whoicsale electric supplies at prices acceptable to the CPUC, and the costs
associated with such electric supply will be recoverable in rates in a timely ruanncr;

ff) The California Independent System Operator ('California ISO'), while acting in its
intermediary rose as a clearinghouse for the settlement of payments for transmission,
transactions, w. 11 not materially impair the cash flow of the electric transmission company or
any of its aflili;ate companies;

gg) The distributic n company's ability to dispaich the generation units and the electric
generation company's ability to cam its anticipated revenues are not impaired as a result of
any action of tE = California ISO in its oversight of the state's transmission network, in its
provision of ac': ess to the network, or as a result of congestion upon such transmission
network;

hh) FERC's implementation of Standard Market Design will not materially impair the forecast
cash flow of the distribution company, the electric transmission company, the electric
generation cornrany, or the gas transmission company;

ii) Any financial c bligations arising from the several compressor station chromium
contamination .itigations pending against PG&E, do not impair the financial results forecast
in the Model;

ii) The final order of the bankruptcy court will preempt any inconsistent findings, orders or
regulations of the CPUC arising from hearings opened by the CPUC on January 7, 2003, to
examine the mErits of the competing reorganization plans that have been proposed for
PG&E by CPUS and PG&E; and

kk) Evidence that CPUJC has developed and implemented a methodology for the prospective
approval of the prudence and reasonableness of the distribution company's risk manag cnent
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and risk tolcranicc activities, and evidence that thc CPUC will permit as a ministerial matter
the recovery ofithe distribution company's costs of securing nisk management tools and also
permit the recovery of costs associated with that portion of the power and fuel portfolio that
is not hedged.
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California Public Utilities Commission
505 Van Ness Avenue, San Francisco, CA 94102

News Release

March 5, 2003

Media Contact: Terrie Prosper, 415.703.1366, news@cpuc.ca.gov

BANKRUPTCY COURT ORDERS PRE-SETTLEMENT CONFERENCE
MEETING IN PG&E BANKRUPTCY

The California-Public Utilities Commission (PUC) today applauded U.S. Bankruptcy

Judge Dennis Montali's ruling requiring the parties to participate in a pre-settlement conference

meeting on March 10 in connection with Pacific Gas and Electric Company's (PG&E)

bankruptcy.

"The PUC fully supported the proposal made by the Official Committee of Unsecured

Creditors (OCC) at last week's hearing that Judge Montali direct the parties to engage in

settlement discussions under the auspices of the Bankruptcy Court," said Michael Peevey,

President of the PUC. "Because the PUC remains committed to PG&E's prompt emergence

from bankruptcy, the PUC has in the past and will continue in the future to support all settlement

initiatives. We hope that PG&E will come to next week's conference in good faith and with an

open mind."

The joint PUC/OCC plan and related documents are available on the PUC's web site at

www.cpuc.ca.gov.
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