




































































































































































































































































































OBRA-90 as amended



U (2) REFERENCES.-Anty reference in/4 1 1v, reg-

2 ulation, map, document, paper, or other record of

3 the United States to the Interstate Sanitation Dis-

4 trict shall be deemed to be a reference to the Inter-

5 state Environmental District.

6 TITLE VII

7 DEPARTMENT OF THE TREASURY

8 BURREA OF THE PUBLIC DEBT

9 GIFTS TO THE tNITED STATES FOR REDUCTION OF THE

10 PUBLIC DEBT

11 For deposit of an additional amount for fiscal year

12 2001 into the account established under section 3113(d)

13 of title 3], United States Code, to reduce the public 'debt,

14 $5,000,000.000.

15 TITLE MIII

18 5 NUCLEAR REGULATORY COMMISSION

17 Section 6101 of the Omnibus Budget Reconciliation

18 Act of 1990 (42 U.S.C. 2214) is amended-

19 (1) in subsectioii (a)(3), b.y striking "September

20 30, 1999" and inserting "September 20, 2005"; and

21 (2) in subsection (c)-

22 (A) in paragraph (1), bayinserting "or cer-

23 tificate holder" after "licensee"; and

24 (B) by striking paragraph (2) and insert-

25 ing the following:
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K) 67 K7
1 "(2) AGGREGATE AMOUNT OF CHARGES.-

2 "(A) ID GENERAI,.-The aggregate
3 amount of the annual charges collected from all
4 licensees and certificate holders in a fiscal year
5 shall equal an amount that approximates the
6 percentages of the budget authority of the Com-
7 mission for the fiscal year stated in subpara-
8 graphl (B), less-

9 "(i) amounts collected under sub-
10 section (b) during the fiscal year; and
11 "(ii) amounts appropriated to the
12 Commission from the Nuclear Waste-Fund
13 for the fiscal year.

14 "(1) PERCENTxAGES.-The percentages re-
15 ferred to in subparagraph (A) are-
16 "(i) 98 percent for fiscal year 2001;
17 "(ii) 96 percent for fiscal year 2002;
18 "(iii) 94 percent for fiscal year 2003;
19 "(ii) 92 percent for fiscal year 2004;
20 and
21 "and 90 percent for fiscal year 2005.".
22 T(is Act may be cited as the "Energy and fater De-
23 elop sent Appropriations Act, 2001".

0
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OMNIBUS BUDGET RECONCILLITION ACT OF 1990

Public Law 101-508 104 Stat. 1388

42 USC 2214.

42 USC 2214.

NOV. 5, 1990
TITLE VI-ENERGY AND ENVIRONMENTAL PROGRAMS

Subtitle B-NRC User Fees and Annual Charges

SEC. 6101. NRC USER FEES AND ANNUAL CHARGES
(a) ANNUAL ASSESSMENT.-

(1) IN GENERAL-Except as provided in paragraph (3), the
Nuclear Regulatory Commission (in this section referred to as the
"Comnrnission") shall annually assess and collect such fees and
charges as are described in subsections (b) and (c).

(2) FIRST ASSESSMENT.-The first assessment of fees under
subsection (b) and annual charges under subsection (c) shall be made
not later than September 30, 1991.

(3) LAST ASSESSMENT OF ANNUAL CHARGES.-The last
assessment of annual charges under subsection (c) shall be made not
later than September 30. 2000.
(b) FEES FOR SERVICE OR THING OF VALUE.-Pursuant to

section 9701 of title 31, United States Code, any person who receives a
service or thing of value from the Commission shall pay fees to cover the
Commission's costs in providing any such service or thing of value.

(c) ANNUAL CHARGES.-
(I) PERSONS SUBJECT TO CHARGE*-Except as provided in

paragraph (4), any licensee 6f the Commission may be required to pay,
in addition to the fees set forth in subsection (b), an annual charge.

(2) AGGREGATE AMOUNT OF CHARGES.-The aggregate
amount of the annual charge collected from all licensees shall equal an
amount that approximates 100 percent of the budget authority of the
Commission in the fiscal year in which such charge is collected, less
any amount appropriated to the Commission from the Nuclear Waste
Fund and the amount of fees collected under subsection (b) in such
fiscal year.

(3) AMOUNT PER LICENSEE.-Thec Commission shall establish.
by rule, a schedule of charges fairly and equitably allocating the
aggregate amount of charges described in paragraph (2) among
licensees. To the maximum extent practicable, the charges shall havei
reasonable relationship to the cost of providing-regulatory services and
may be based on the allocation of the Commission's resources among
licensees or classes of licensees.

(4) EXEMPTION.-
(A) IN GENERAL-Paragraph (1) shall not apply to the hold:

of any license for a federally owned research reactor used
primarily for educational training and academic research purposes.

(B) RESEARCH REACTOR.-For purposes of subparagraph
(A). the term 'research reactor" means a nuclear reactor that-

ti) is licensed by the Nuclear Regulatory Commission undo
section 104c. of the Atomic Energy Act of 1954 (42 USC
2134(c)) for operation at a thermal power level of 1O
megawatts or less; and

., . , 7 .
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(ii) if so licensed for operation at a thermal power level of
more than I megawatt, does not contain-

-(I) a circulating loop through the core in which the'
licdnsee conducts fuel experiments;

(It) a liquid fuel loading; or
(m) an experimental facility in the core in excess of 16

square inches in cross-section.
(d) DEFINITION.-As used in this section, the term "Nuclear Waste

Fund" means the fund established pursuant to section 302(c) of the
Nuclear Waste Policy Act of 1982 (42 U.S.C. 10222(c)).

(e) CONFORMING AMENDMENT TO COBRA.-Paragraph(l)(a)
of section 7601 of the Consolidated Omnibus Budget Reconciliation Act

of 1985 (Public Law 99-272) is amended by striking "except that for

fiscal year of 1990 such maximum amount shall be estimated to be equal
to 45 percent of the costs incurred by the Commission for fiscal year
1990" and inserting "except as otherwise provided by law."'

42 USC 2213.

as

finder P.L 99-272. NRC was required to collect user fees totalling 33% of its budget on a fiscal year basis.

Under P.L 100-'03. NRC vas required to collect user fees totalling 45% of its budget for FY88&89. This

amended P.L 99.272.
P.L 102.486. Title XXLX. § 2983(a). 106 Stat. 3125, Oct. 24. 1992.

P L. 103-66. Title VI. 4 7001. In7 Stat 610. Aug tn. 19Q3
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OMNIBUS BUDGET RECONCILIATION ACT OF 1990

Public Law 101-508 104 StatL 1388

42 USC 2214.

42 USC 2214.

NOV. 5, 1990
TITLE VI-ENERGY AND ENVIRONMENTAL PROGRAMS

Subtitle B-NRC User Fees and Annual Charges

SEC. 6101. NRC USER FEES AND ANNUAL CHARGES
(a) ANNUAL ASSESSMENT.-

(1) IN GENERAL.-Except as provided in paragraph (3), theNuclear Regulatory. Commission (in this section referred to as the"Commission") shall annually assess and collect such fees and
charges as are described in subsections (b) and (c).

(2) FIRST ASSESSMENT.-The first assessment of fees undersubsection (b) and annual charges under subsection (c) shall be madenot later than September 30, 1991.
(3) LAST ASSESSMENT OF ANNUAL CHARGES.-The lastassessment of annual charges under subsection (c) shall be made notlater than September 30, 2000.

(b) FEES FOR SERVICE OR THING OF VALUE.-Pursuant tosection 9701 of title 31, United States Code, any person who receivesa
service or thing of value from the Commission shall pay fees to cover theCommission's costs in providing any such service or thing of value.

(c) ANNUAL CHARGES.-
(1) PERSONS SUBJECT TO CHARGE.-Except as providedin

paragraph (4), any licensee 6f the Commission may be required to pay.; in addition to the fees set forth in subsection (b), an annual charge.
(2) AGGREGATE AMOUNT OF CHARGES.-The aggregate

amount of the annual charge collected from all licensees shall equal anamount that approximates 100 percent of the budget authority of theCommunission in the fiscal year in which such charge is collected, lessany amount appropriated to the Comnmission from the Nuclear Waste
Fund and the amount of fees collected under subsection (b) in such
fiscal year.

(3) AMOUNT PER LICENSEE.-Tbe Commission shall establish,by rule, a schedule of charges fairly and equitably allocating theaggregate amount of charges described in paragraph (2) among
licensees. To the maximum extent practicable, the charges shall have areasonable relationship to the cost of providing regulatory services andmay be based on the allocation of the Commission's resources among
licensees or classes of licensees.

(4) EXEMPTION.-
(A) IN GENERAL-Paragraph (1) shall not apply to the holde

of any license for a federally owned research reactor used
primarily for educational training and academic research purposs

(B) RESEARCH REACTOR.-For purposes of subparagraph
(A), the term "research reactor" means a nuclear reactor that-

(i) is licensed by the Nuclear Regulatory Commission undo
section 104c. of the Atomic Energy Act of 1954 (42 USC
2134(c)) for operation at a thermal power level of 10
megawatts or less; and

: -: : . *7 *
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(ii) if so licensed for operation at a thermal power level of
more than I megawatt, does not contain-

(I) a circulating loop through the core in which the -
licensee conducts fuel experiments;

*(II) a liquid fuel loading; or
(m11) an experimental facility in the core in excess of 16

square inches in cross-section.
(d) DEFINITION.-As used in this section, the term "Nuclear Waste

Fund" means the fund established pursuant to section 302(c) of the
Nuclear Waste Policy Act of 1982 (42 U.S.C. 10222(c)).

(e) CONFORMING AMENDMENT TO COBRA.-Paragraph(l)Xa)
of section 7601 of the Consolidated Omnibus Budget Reconciliation Act
of 1985 (Public Law 99-272) is amended by striking "except that for
fiscal year of 1990 such maximum amount shall be estimated to be equal
to 45 percent of the costs incurred by the Commission for fiscal year
1990" and inserting "except as otherwise provided by law."'

42 USC 2213.

I

'Under P.L 99-272. NRC was required to collect user fees totalling 33% of its budget on a fiscal year basis.
Under P.L 100.203. NRC was required to collect user fees totalling 45% of its budget for FY88&89. This
arnended P.L 99-272.

P.L 102-486. Title XXIX. § 2983(a). 106 Stat. 3125. Oct. 24, 1992.
P L 103.66. Title VI. 4 7001. 107 Stt. 401. Aue 1O. 1993

* : * . .:: , . .. * *. , . ;: . , -- * F. *� *
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OMNIBUS BUDGET RECONCILIATION ACT OF 1990

Public Law 101-508 104 Stat. 1388

42 USC 2214.

42 USC 2214.

NOV. 5, 1990

TITLE VI-ENERGY AND EN IIRONMENTAL PROGRAMS

Subtitle B-NRC User Fees and Annual Charges

SEC. 6101. NRC USER FEES AND ANNUAL CHARGES
(a) ANNUAL ASSESSMENT.-

(1) IN GENERAL.-Except as provided in paragraph (3), the
Nuclear Regulatory Commission (in this section referred to as the
"Commission") shall annually assess and collect such fees and
charges as are described in subsections (b) and (c).

(2) FIRST ASSESSMENT.-The first assessment of fees under
subsection (b) and annual charges under subsection (c) shall be made
not later than September 30, 1991.

(3) LAST ASSESSMENT OF ANNUAL CHARGES.-The last
assessment of annual charges under subsection (c) shall be made not
later than September 30, 2000.
(b) FEES FOR SERVICE OR THING OF VALUE.-Pursuant to

section 9701 of title 31, United States Code, any person who receives a,
service or thing of value from the Commission shall pay fees to cover te
Commission's costs in providing any such service or thing of value.

(c) ANNUAL CHARGES.-
(1) PERSONS S UBJECT TO CHARGE.-Except as provided in

paragraph (4), any licensee of the Commission may be required to pay,
in addition to the fees set forth in subsection (b), an annual charge.

(2) AGGREGATE AMOUNT OF CHARGES.-The aggregate
amount of the annual charge collected from all licensees shall equal an
amount that approximates 100 percent of the budget authority of the
Commission in the fiscal year in which such charge is collected, less
any amount appropriated to the Commission from the Nuclear Waste
Fund and the amount of fees collected under subsection (b) in such
fiscal year.

(3) AMOUNT PER LICENSEE.-The Commission shall establish
by rule, a schedule of charges fairly and equitably allocating the
aggregate amount of charges described in paragraph (2) among
licensees. To the maximum extent practicable, the charges shall havea
reasonable relationship to the cost of providing regulatory services am
may be based on the allocation of the Commission's resources among
licensees or classes of licensees.

(4) EXEMPTION.-
(A) IN GENERAL.-Paragraph (1) shall not apply to the holds

of any license for a federally owned research reactor used
primarily for educational training and academic research purposM

(B) RESEARCH REACTOR.-For purposes of subparagraph
(A), the term "research reactor" means a nuclear reactor that-

(i) is licensed by the Nuclear Regulatory Commission unda
section 104c. of the Atomic Energy Act of 1954 (42 USC
2134(c)) for operation at a thermal power level of 10
megawatts or less; and

i
I
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(ii) if so licensed for operation at a thermal power level of
more than I megawatt, does not contain-

(I) a circulating loop through the core in which the
licensee conducts fuel experiments;

(II) a liquid fuel loading; or
(Ill) an experimental facility in the core in excess of 16

square inches in cross-section.
(d) DEFINITION.-As used in this section, the term "Nuclear Waste

Fund" means the fund established pursuant to section 302(c) of the
Nuclear Waste Policy Act of 1982 (42 U.S.C. 10222(c)).

(e) CONFORMING AMENDMENT TO COBRA.-Paragraphtl)(a)
of section 7601 of the Consolidated Omnibus Budget Reconciliation Act
of 1985 (Public Law 99-272) is amended by striking "except that for
fiscal year of 1990 such maximum amount shall be estimated to be equal
to 45 percent of the costs incurred by the Commission for fiscal year
1990" and inserting "except as otherwise provided by law."'

42 USC 2213.

I: ,

I

'Under P.L 99-.72. NRC was required to collect user fees totalling 33% of its budget on a fiscal year basis.
Under P.L 100-203. NRC was required to collect user fees totalling 45% of its budget for FY88&89. This
anended P.L 99.272.

P.L 102-486. Tite XXIX. § 2983(a). 106 Stat. 3125, Oct. 24. 1992.
P L 103-66. Title Vl.§ 7QOl. 107 Stat 4M..Aug Mn..-1q99 :
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No. 91-1407

ALLiED.SIGNAL INC,
PETMIONER

V.

.4

U. S. NUCLEAR REGULAZORY COXMWSON
AND THE UNrrED STATES OF AXERICA.

RESPONDENTS

No. 91-1435

COMBUSTION ENCINEE11NC. INC.
PLz&ONERt

V.

U. S. NuCta REGULATORY COXSI=ON
AND THE UNITD STATES OF AxERICA.
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No. 92-1001

'Coi.usrzoN ENCNEERINc. INc.
PETmONER

V.

U. S. NUCLEA RECULATORY COMMISSION
&ND THE UNITED STATES OF AMERICA

No. 92-1019
II

ALLirD-SICNA.L INC..
PELTmONER

V.

I.. LU. S. NUCLEAR REGULATORY CoMaSSIoN.
RESPONDENT

Petitions for Review of An Order of
the U. S. Nuclear Regulatory Commission

John Hoff, with whom Lwnrd A. Miller was on the brief.
for petitioner Allied Sigrml, Inc. in Nos. 91-1407 and 92-1019.

Harod F. Rei*, vith whom Michael F. Healy wis on the
brief, for petitioner Combustion Engineering, Inc. in Nos. 91-
1435 and 92-1001.

L Michae RaflY, with whom William C. Parler, General
Counsel, John F. Corde4 Sr., Solictor, and E. Leo Slaggie,
Deputy Solittor, U.S. Nuclear Regulatory Commission, and
Kathenne Adar Attorney, Department of Justice, were on
the brief, for respondents.
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Before: SILBERMAN, WILLIMMS and D.H. GISEUR, CMicuit
Judges.

Opinon for the Court filed by Circuif 3udge WILLIAXs

WILLIAMS. Cimit Judge: Congress has directad the Nucle-
ar Regulatory Commission to recover 100% of its costs from
those who receive its regulatory 'semices" and to allocate the
costs "fairly and equitably' among those recipients. Petition-
ers Allied Signal and Combuston Engineering challenge an
NRC rule maling that allocation; they also attack the NRC's
derial of various requested exemptons from the fees. They
allege that the Commission's actions did not saisfy Con.
gress's "fairf 1 and equitabl(eI" standard and also were arbi-
trary and capridous. We agree in pt and remand the case
to the Commission.

U'nder authority granted in the Independent Offices Appro-
priation Act of 1952 ("10AA"). 31 U.S.C. 1 9701, the Commis-
sion has long charged fees to any person who received a
A'service or thing of value" from the ComuTission. (That term
includes, F- 0haps oxymoronically, "regulJatory services" such
as permit processing.) In 1986, Congress expanded the
.NRC's recovery authority in the Consolidated Omrnibus Bud-
get Reconcliation Act of 1IS5 ("COBRA"), Pub. L. No. 99-
272. 100 StLit. 147, and authorized it t recover 33% of its total
annual budget though fees. Because IOA.A fees could not
,genern that sum. Congress allowed the NRC to assess fees
not only for the service4pecifi costs covered by I0AA but
also for the Commission's generic co3tt of operation (e.g.,
costs assocated with rulemnaling proceedings or safety re-
searc). Later acts raised the budget recovery level to 45%
for the years 1988 through I9O.t In carying out the 33%
and 45% recovery mandates, the Commission imposed fees
for generic costs only on lieensees who operated nuclear
power reactors, reasoning that they absorbed the most regu-

I See Omnibw Bud;*ed Retnmci-.fin Aai of 1987. Pub. L No.
100-203, 101 Stat. 1330-275; Omnibus Rzc'ncilioa'n Act of 1989.
Pub. L. No. 101-2:9. 103 Stat. 2132.

.

.. .. .. . . . ..
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latory resources. See Fla Pommr and Light Co. v. United
States, 846 F2d 765 (D.C. Cr. 1988).

In the 1990 Omnrbus Reonciliation Act ("1990 OBRA").
Pub. L. No. 101-08, 104 Stat. 1388-299, Congress raised the
recovery mandate for 1991-95 to 100% of the Commission's
budget, see Pub. L. No. 101-SO, 1 6101 (codified at 42 U.S.C.
I 2214). and told the Commission to promulgate a rule appor-
tonring the generic fees "fairly and equitably" among Ucen-
sees. Id. at I 6101(c)(3) (codified at 42 U.S.C. I 214(c)(3)).
The legislation further said that "[tlo the maxmum extent
practicable. the charges [assessed by the rule] shall have a
reasonable relationship to the cost of providing regulatory
services and may be based on the allocation of the Comnis-
sion's resources among licensees or classes of licensees." Id.
AMter notice and comment. the Comsission issued a rule
purporting to carry out these directions. In doing so. it
imposed fees on virtually all licensees. See Revision of Fee
Schedules; 100% Fee Recovery (the "Final Rule"). 56 Fed.
Reg. 31.472 (July 10, 1991) (codified at 10 CFR Ii 52. 71. 170.
and 171).

I
Allied, a uranium hexaflouride (UFI) converter, fist com-

plamns about the Cornmison's failure to consider the inability
of UF, converters to "pas through" OBRA fees to custom-
ers-i.e., to recoup them in whole or in part by raising prices.
Allied asers that the ComrisWon's treatment of the issue
wu inconsistent with OBRA and also with the NRCs treat-
ment of other licensees' passthrough capability.

Aleed's claim rests on simple facts. It explains that domes-
tc UF, converters compete with foreign UF, converters who
arn not subject to NRC licensing and thus we not required to
pay NRC fees. Competition, it says, is stiff; success in
bidding on UF, conversion contracts, often turns on differen-
tials as small as one cent per pound. Fees imposed under the
Final Rule, however, add up to almost five cents per pound of
UF. Because adding the fee to their prices will drive
customers to foreign converters, domestic UF, converters

..
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5
cannot pass the costs forward. Allied draws a sharp contrastbetween UF& converters and other NRC licensees such aselectric utilites, which it says are rezdily able to pa thecosts on to customern. The Commison disputes none ofthese asrtiona.

Allied's statutory theory rests both on the 1990 OBRA andon the legislative history of 1986 COBRA-the latter beingexplicity linked to the 1990 OBRA via it legislative history.Section 6201(cX3) of the 1990 OBRA (codified at 42 U.S.C.§ l24(c)(3)). provides that
[tihe Commission shall establish. by rule. a schedule ofcharges fairly and equta.bly allocatng the aggregateamount of charges ... (necessary to recoup 100% of theComrmission's budget).

(Emphasis added.) The Conference Report to the 1990OBRA sates that the Commission has "the discreton ... toassess annual charges against all of its licensees." H.R. Conf.Rep. No. 964, 101st Cong., 2d Sess. (1990), at 961. At thesame time, however, the Report expressly "rearm3s] thestatement of the (floor] managers (of 1986 COBRA] on thepresent authority" of the NRC to uas fees. Id. Thatstatement in turn declared that it wzs the "intention of theconferees that, because certain Commison licensees, such asuniversities, hospitals. researrh and medic insttutions. anduravuim producers have limited ability to pas through Lkec
cosJ of tMe cCarpce to the Wtmate cor~urner, the Commis-sion should take Lh&u fadcor into account in detrmining
wbether to modify (its] current fee schedule for such lien-sets." 132 Cong. Rec. H3797/3 (March 6, 1986) (emphaeadded).

The statutory language and legislative hitory do not, inour view, add up to zn inexornble mandate to protect claeof licensees with limited ability to pass fees forward. Eventhe 1986 legislatve history, written in the context of CO-BRA's less-demanding 33% recovery mandate, only directedthe Commission to "take ... account" of psssthrough consid-eration-ywhIch would not necessarily enWl that those consid-erations control. Moreover, the 1990 Conference Report

.s. . .*. ., .'* ... *.. 
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explicitly said that Congress preserved NRC~s discretion to
impose fees on "one or more dasses of non-power-reactor
licensees if the Commission believes it can fairly, equitably.
and practicably do so." H.R. Conf. Rep. No. 964, 101st
Cong., 2d Sess. (1990). at 961. Even if we were to give the
legislative history great weight. we could not conclude that
Congress has "directly spoken" to whether the Commission
must spare licensees that cannot pasa the fees forward. See
Chet-n v. NVatural Rtiources Defe7ls COrunCil, 467 U.S. 837,
842 (1984). The question therefore is whether the Comnmis-
smons interpretation is reasonable. See id. at 845; Chemical
.Aanufuricn Assin v. EPA. 919 F.2d 158. 162-63 (D.C. Cir.
1990).

The Comrmssion offered two justifications for its decision
to disregard the passthrough concerns of UF, converters.
First. It argued that it could not adjust fees based on competi-
tive impact because the 100% recovery mandate of 1990
OBRA would require any abatement of fees for one dlas of
licensees to be recouped from others. See Final Rule. 56
Fed. Reg. at 31.476: Letter of NRC Denying Allied Exemp-
ton Request at 3-4. However, while one could argue that it
is unfair to charge any regulatee more than its pro rota share
of generic costs (and not unfair to excuse some regulatees
fromn'paying all of their pro rata share when less than 100
percent must be recovered), that potential explanation doesnot carry the day here. The Comnision's willingness to
make an enxemption for nonprofit educational ins ututions be-
lies the asertion that it will not charge any regulatee more
than its pro rata sha.

Nonetheless, the Commission also pointed to an entirely
legitimate concern-the difficulty of assessing the ability of
its 9000 licensees to pas througv costs. See NRC Denial of
Allied Exemption Request at.4. A fim's ability to pas
thdgh a burden to its customers depends on the price
elasticties of supply aand deannd. "Inelastic supp~ers and
deunzr, pay taxes." Donald N. McCloskey, The Applied
Tneory of Prite 324 (1982). (While the fees are techniclly
not taxes, the same princple applies to costs generally.)
Because these elasticities are typically hard to discover with

h I f s* e, - , **.!*. .- . *%.A. '. .
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much confidence. the Commission's refusal to read the statuteas a rigid mandate to do so is not only understandable but
reasonable.

It does not follow, however. that the Commission's applica-
tion of the statute was in every respect reasonable. Ifcapacity to pass the fees through can be determined withreasonable accuracy and at reasonable cost for specific classesof licensees. there appears no reason why the Commission
should not do so. In fact. the Commission hms made such adeter rination for another clas of licensees. even though thatclass's claim seems no better founded than the claim of thedomestic IF7 conveers.

Spe:fically, in the Final Rule the Commission exemptednonprofit educational institutions from payment of certain
1.01 OBRA fees. See 56 Fed. Reg. at 31.487/1-2, 31.491/1-2;10 CFR S 171.11(a). This appears to be based at least inpat on the rationale that such institutions 'have a limitedability to pus the ] costs on to others." Final Rule, 56 Fed.
Reg. at 31.477/1-2 (1991).3 See also 56 Fed. Reg. at 31,487/2(spealkng of educational instituuons' "limited ability to passregulatory cmts through to their clients").
* .The Commission nowhere explains how it was able to make
this finding for non-profits but is not able to resolve theelastaicty claim one way or the other for domestic UF,convertrs. The Commission does not so much as hint atdata relating to the markets in which educational institutions
serve their "clients".' Neither does the Commission explain

2 Thi pssage relates to the serncet-specific fees, but no indepen.dent justiftuon for the eemnption from geneic costs appears, andthe Commian oo Mm seea to Cau that the explaom exdsto the tenuic See Comntiton Brief at & 19-20.
'We note that for ediocal institutions with certain Mm ofbieenw., L6# exemption is uzzyvanle with respect to ctivitie suchas "T emunerzted serioc ... tpeflomned for] other persons" and(a)ktiities performed under a Gvernnent contat.-. See 10 CFRI 171.11(aXZ) & (4). This exclusion from the exemption, however.is limited to specilc typ of licensa. namely Obyproduc source orspecial nuclear mtenal licenses.'

*S. -. . -' 
... *;* , . -. *. .:. -' -.. *;,- *.-'..- ... ;.;'
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why a demand elasticity calculation was any easier or less
costly to complete for educational inrtitutions than for UFT
converters. Thus the Conmmission's denial of relief for UF,
converters, both at the rulemaldng and the exemption stages,
canot be viewed as reasoned decisior.-maing.

An inadequately supported rule, however, need not neces-
sarily be vacated. See, e.g., Inrational ULnio%, UMW v.
FMSHA, 920 F.2d 960, 9667 (D.C. Cir. 1-9); Maryland
People's Counsel v. FERC, 768 F2d 450, 455 (D.C. Cir. 1985):
ICORE, Inc. v. FCC, Nos. 91-1401 & 91-1653, Slip op. at 12
(D.C. Cir. February 19, 1993). The decision whether to
vacate depends on "the seriousness of the order's deficiencies
(and thus the extent of doubt whether the agency chose
correctly) and the disruptive consequences of an intesrn
change that may itself be changed." International Union.
920 F.2d at 967.

It is conceivable that the Commission may be able to
explain how the principles suppor.;ng an exemption for edu-
cational. institutions do not justify a similar exempdon for
domestic LF6 converters. For exanple, the Commission may
develop a reasoned explanation based on an alterative justi-
fication that it offered for the non-prodt educmtional institu-
tions' exemption-that "eductional resercch provides an im-
porunt benefit to the nuclear industry and the public at large
and khould not be discouraged." 56 Fed. Reg. at 31,4774
Uhile this reference is quite vague-the benefits of UF,

conversion can hardly be deprecated merely because the
converters operae in a conventiontl market-perhaps the
Commission's fous is on education, with the idea tha edu-
cation yields exceptionally large externalized benelts that
cannot be captured in tuition or other mariet prices. We
cannot tell at this point whether the exemption for education-
al institutios could be resonably rooted in such a theory,
but there is at least a serious posdblty thit the Commission
wifl be able to substantiate its deeson on remnd

At the same time, the consequences of vacating. may be
quite disruptive. Even Lsuming that we could merely vacate
the rule insofar as it denies an exemption for UF, converters,

; ~~~~~~~. - S ;. - **. *-*** -*
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the Commission would need to refund all 1990 OBRA feescollected from those converters; in addition it evidently wouldbe unable to recover those fees under a latdr-enicted rule.See Bouen v. Georgetovm Univrtr Hospita4 48 U.S. 20.20&-09 (1988) (rejecting retoactive application of rules evenif operating only to cure defects in previously enacted rule).Therefore, because of the possibility that the Commissionmay be able to justify the Rule, and the disruptive conse-quences of vacating, we remand to the Commission for it todevelop a reasoned treatment of exemption claims based onpas3through limitations.

Combustion Engineering also raised a related passthrough
argument-that long-term fixed price contracts in its sectorof the industy constrain its ability to pass through costs andtherefore require some sort of gradual phase-in. See Com.ments of Combustion Engineering; May 13. 1991 at 2. Onremand, the Commussion must address this claim as well.

AJlIed also argues that the Cornmssion's apportionment offees ulthmn the class of domestic UF, convertnrs violated theI90 OBRA. Allied argues (agn without dispute by theCommission) that it has required much less regulatory atten-tion than the only other member of the UF, converter clas,the Sequoyah Fuels Corporntion because of the lattrs envi-ronmental problems. See NRC Denial of Allied ExunptionRequest at 7. Thus, Allied says, allocation of the fees equallybetween the two UFT convertens vcted the 1990 OBRA'directives that OBRA charges be apportioned 'fiirly andequitably d = tha"tlo the mzdmum extent practicable, thecha sball have a resoruoble relationship to the cost ofproviding regulatory services." Pub. L. No; 101-508,f 6101(cX3) (codified at 42 U.S.C. I 214(cX3)). Allied con-tends that the Co~nusion instead ought to have divded theeals's fees eUther in proportion .to the amount of NRCattention reouired by each converter r in proportion to theseuvice-specific (IOAA) fees pasi by the two converters.

. .. . ,. . . ... .: . . . . . ; .. '. . . : : - .: : -.
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Allied's argument fags because it disregards the premise
that 1990 OBRA fees ae not servr%-rpecifc: they do not
relate to identifable servees but rather consttute generic
costs. See Final Rule, 56 Fed. Reg. at 31,472. Assuming
that the Commission correctly classified the costs in queston
(and Allied does not contest the cauificston), there is apresumpton that even regulatory effort predpitated by the
crcunutances of a single Ucensee of a given cass will yieldresults, such a research endings or regulations, of roughly
equal importance for all members of the same eluu.

Ths. condusion is not undennined by the Comnmisson's
wiinrgnem to apportion 19I0 OBRA fees betwuen groupe of
licensees on the basis of the attention required by esch group.
See Final Rule, 56 Fed. Reg. at 31,476; Letter of NRC
Denying Allied Exempton Request at Z 4-6. First. thespillover of beneflts seems far greater within a group of
licensees than betwuen grups. See id. at S. Second. the
administratnve costs of group-level apportonmnent are ovi-ously much lower thn licenre-evel apprionment because
the number of license greatly exceeds the number of

Hem, neither of the measuning devie proposed by Alliedwa workable or teurate enough to wrsmnt our holding the
Commision's rejecyon of them arbitrary or cpridous. Anycorrelation between a licerei's IOAA (licenste-tpedfc) costsand it benefts from generc cots sete purely ccnedentl.
And to e4 a a yuatick ead member's tendency to predpi
tU rerWLzc7 effot would not only disregrd spillovereffecs but would rise exceptional measurement problemss.
Set NRC DmW of Allied Exemption Request at 4-8.

In
Allied mikaes a rarvwer attack on the Commission's reec-tdon of intrvoup apptioment, namely that the Co-mis.

£ n Wu arbitrar and c.pkidous in fLnng to appoeton the
rnr a uodsted with the d*=4 of low level radiosc-he 'vstc (LLW) on the bML olf ud licensee's actul
wat. See Fina 'Rule, 56 Fed. Reg. at 31,4"7; 10 CFRS 171.16(e). At the clas level, the Commission alocated

;. , . *, :- ' , **s.. . > .: ,a
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costs in accordance with each cla's contzibuton to the total
quinity of LLW. Because materials licensees (a group that
includes UF, converters) collectvely generate 40% of the
naton's LLW, the Commision allted 40% of its LLW
Costa to that class. See id. When it turned to apportiohiment
of those fees among the materials licensees, howeve:, the
Commion abandoned that approach and simply sessed
each large fuel faility (of which Allied is one) an idenical
charge of S143,500. For expluauiaon, the NRC offered only

Athe conclusory statement tha"[tihe Commission ... be-
lieve[sl ... the surcharge should be the same for all large
fuel faility licensees." See Final Rule, 56 Fed. Reg. at
31,481.

The Commission provides no rationale for apportioning
costs among cles of LLW producers on the basis of LLW
output but refusing to apply that sme yardstick in apportion-
ing geneic costa within classs, and no ratioale is readily
apparent. While it is conceivble that the real beneft of
LLW disposal serices is merely the availability of such
seyices-in which caue a fat fee would make sers-any
such idea is inconsistent with the Commission's method of
apportioning LLW fees among classes of licnees, which
appwa to asume that beneft is proportional to LLW quan-
tity. If, on the other h=d any licensee's beneft from LLW
dispostu is dretly proportionsl to its LLW disposal, appor-
tioni even geenric cost on the basis of output eems to
make sense-not only a to dasses but also as to individual
licensees. Finally, Luuming that the Commis.on calculated
eac class's quutity of LLW wute from daLa supplied by
each licensee (u seems necemirily tue), it Is hard to see any
adminis e problem with apportioning the fees within the

on the b of output the data ar xyzilible and the
reqired computators would be rudimentary.

In applying the bauann of In lrwiW Union ha le
cases, we bere ive little weit to the posebility that the
Cziion could pull a reasnzble explnaon out of the
bh.L Nomethelea, v&=Ung the inri-cdls apperwmment of
LLW ctz would givi lictra a peculiar windfl; eve
ow tW befiUSd from the ComaiWo' choice would
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presumably be endtled to a refund, and, under emorpelwn
Univeitty HoMtal, the LLW costs could be recovered trom
no one. To be sure, the costs are not great, absolutely or as a
proporton of the Commisaion's 846S million budget for FY
1991-43.8 mnillon. See 56 Fed. Reg. at 31,486, 31,497. But
that alone is hardly a rewn to create such a windfall.
Accordingly, we rein from va ng the rule. If on remand
the Commission concludes that the apportionment must be in
accordance with usage, then those flrria whose burden is
lower under a new, non-arbitrary, rule should be enttled to
refunds of the difference.

If indeed the remand leads to replacement of the per.
Licensee allocaton. and Bcensees enjoy only refunds for the
diffence between liability under the old rule and liability
under the new (rather thin total rehnds), it mright be argued
that such a result allows the new rule to have "retroactive
effect", in violation of Georpetwn Univeyisy Hospild See
48 U.S. at 208. There is, planly, some reoacdve effec.
The effect. however, is onJy to defne thit aspect of the old
rule that must be cW auy u leglly excex ve. We do not
read Georetoam as baring so imited a retrate imp&t

IV
Finally, Combustion Enginering challenges the Commis.

sion's decsion to alloeate OBRA fees equally to each low
ennched uranium ("LEUt) manufuturing lice instead of
dvding the fees equaly among the LEU rmnufactming
lic1iua. Combustion ows ad openres two LEU fadlita,.
eac sepratzly Ucensed, and Combustloa umrts thAt in the
&apgr u the Mw are operatonally equivalent to the single.
plant, sinrgeense, ftcti'es of the other LEU mznufactc.
e. AA ra1 argument Combutk expluined tha it hs two
Uc~es for the f4ades ctly beczs of hitrial chance; it
bot a eopany with a upmr. lice abnioct 2D yars ao
= =0 the Comrnissio hnphmented the mnt OBRA tee
h tbere hb neve be-n any reso to consoldat the
} . As bfom, the Com o disputes none of thee
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Combustion attwaks both the regulation impoiing the
"equal fee per lcense" rule and the Commission's derUal of an
exempt:or. Both claims rest ultimately on the 1990 OBRA's
direction that fees must be apportioned "fairly and equitably'
and that "t]o lthe maximum extent practicable, ... charges
shall .have a reasonable relationship to the cost of providing
regulatory services." Pub. L. No. 101-58, I 6101(cX3) (codi-
fed at 42 U.S.C. I 2214(cX3)). Although we fnd the frst
claim unconvincng, we are ha the Commison has not
justfied its retuzal to give the requested exemption

The argument that the 'equal fee per license" rule is
`tunIfair and (in]equitablte]" is persuasive only on the ground
that the rule produced troubling results when applied to
Combustion's &cumsnces-which Combustion itsl assets
in unusual. We see no reson for requiring the Commission

to attend to tbAt rather rare situation in the rule itself, d.
NLRB v. Bell Aeiomap=c Co., 416 U.S. 267 (1974), espeially
as the generic rule allowed (generically) for exemption.4

Combustion's exemption argument, however. has merit.
The Corrusson's cn criteria call for an exemption if the
licensee can show that "the assessment of the annual fet
wqould] result in a sigrifsntdy disproportionate ullotion of
cosu to the linse.." 10 CFR 171.11(d). The double
aueument agrinst Combustion's two licerses increased Its
OBRA fees by 836,500. Ainst this, the Commission is able
to point to alrnot nothing by way of grter costs. Speasdng
to the isue in unusually murky, dis.-r&ive lnguZege, the
NRC in subste could point to only two additional bur-
den-the need to mall an extr copy of eruin NRC publica-
tions to the second fuisty and the need for two different
NRC regional officf to monitr and respond to allegations

IIsofir s CmbuztoC rg, ;.a pIn l= with Alied "t
I 6101(eX3) of OBRA Itnay require intm-aJp Apaoeet
oa tha bass of ftctcn Px as the s&m= t of attoc a Liet"
roqfre, the peutiye pOCtim of the lls.. and the saet
ris1' poed by te lieae's& wtmid. we roect it fic the ?=Mc&
s:te as to A14
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about the two plants. See NRC Denial of Combuston Ex.
emption Request at 5-4.

The double burden for Combuston., meuured arainst de
minimis additional burdens for the Commission, amply over.

.comes the hurdle established by 10 CFR I 171.11(d) Thus
the exempuon denial is arbitrary and capridous. We there-
fore direct the Commission to grant in exempton for Com.
bustion on the addibonal fees collected as a result of the
double-licensing of its operation.'

a a a

We remand the case to the Commliion for a reasoned and
coherent treatment of (1) licensees' claims for spedal treat.
ment on the basis of inability to pus the burden of the fees
through to cutomers and (2) the method of appornoning
generic LLW disposal costs among materials licensees. In
addition, we direct the Commission to grant an exemption to
Combuston for the generic fees attibutable to the double.
licensing of its LEU operation.

So rdened.

10 CFR I 171.11(d) also contains two other 6tws that the
Commison sh&ll consider when valusting an aemption request
A]Lhough paru of 1 171.11(d) are arnbigvou rtprding whether an
appiU t must hWlU ait or ocly one, of the hw=& the bet that an
appUlt could not tulAl' the citnerioa listed in I 171.11(dX3-
U[&hy otbe reevnt tuter that the lkere believes show that
the a=ul fee wt not based On a fr and ecyutazbe ocaion of
NRC c= : b-revw~z that the hetrs" should not be read as
comJun-ciTre requment. Th fwwrs kwtnd 5e to be bmt
ullS od as independet azietos wth, = support an

We an not requfred to add Afed's fee eemption req%=9
bemus of our pevious dispostion of Allied' oWhe daimL The
upects of Ank-d's rmquect deaifmg with pau roug abilty and
LLW fe ve almog amcin to stamd or ffll along with the
zentnded elaizr and tUe upect cinming that OBRA req~fM
I e uftpei& czlibtion of fee ftiaL


