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1 UNITED STATES OF AMERICA 

2 NUCLEAR REGULATORY COMMISSION 

3 . . . . .  

4 PETITION REVIEW BOARD 

5 (PRB) 

6 MEETING 

7 . . . . .  

8 WEDNESDAY, 

9 FEBRUARY 26, 2003 

10 +++++ 

11 ROCKVILLE, MARYLAND 

12 +++++ 

13 The Petition Review Board met at 9:30 a.m.  

14 at the Nuclear Regulatory Commission, Two White Flint 

15 North, Room T8, 11545 Rockville Pike, Margaret 

16 Federline, Chair, presiding.  

17 PETITION REVIEW BOARD: 

18 MARGARET FEDERLINE Chair 

19 MARISSA BAILEY Member 
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1 P-R-O-C-E-E-D-I-N-G-S 

2 (9:39:15 a.m.) 

3 MS. FEDERLINE: I thank everybody for 

4 participating in the call this morning. It's quite 

5 snowy in Washington. I hope it's not snowy where you 

6 are.  

7 The meeting is being recorded. First to 

8 start off the meeting, I'd like to go through 

9 introductions so that we all understand who's 

10 participating in the meeting. I'll start. My name is 

11 Margaret Federline. I'm Deputy Director of the Office 

12 of Nuclear Material Safety and Safeguards, and as 

13 Ujagar said, I'm acting as Chair of the Petition 

14 Review Board this morning.  

15 MR. BHACHU: My name is Uj agar Bhachu, and 

16 I am the Petition Manager at the Headquarters here.  

17 And I'm with NMSS, IMNS, MSIB.  

18 MS. MERCHANT: I'm Sally Merchant. I'm 

19 the Senior Enforcement Specialist, Office of 

20 Enforcement.  

21 MS. BAILEY: I'm Marissa Bailey. I'm a 

22 Section Chief in the Materials Branch in IMNS.  

23 MS. HOWE: Donna-Beth Howe, Headquarters 

24 Coordinator for the VA.  

25 MR. GOLDBERG: Jack Goldberg, Special 
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1 Counsel, Office of the General Counsel at the NRC.  

2 MR. P. GOLDBERG: I'm Paul Goldberg. I'm 

3 Petition Coordinator for NMSS.  

4 MS. FEDERLINE: Good. Thank you. Those 

5 are the NRC people that are here with us today. Could 

6 I ask Mr. Salsbury, the Petitioner, to identify 

7 himself.  

8 MR. SALSBURY: My name is William 

9 Salsbury. I'm the Petitioner in the request to deny 

10 the VA license.  

11 MS. FEDERLINE: Thank you very much. The 

12 Veterans Administration, folks from the National 

13 Health Physics Program.  

14 MR. LEIDHOLDT: I'm Edwin Leidholdt. I'm 

15 calling in from Mare Island, California. I'm with the 

16 VA National Health Physics Program.  

17 MR. SIMMONS: I'm Michael Simmons. I'm 

18 calling in from Seattle, Washington. I'm with the VA 

19 National Health Physics Program.  

20 MS. FEDERLINE: Thank you. Are there 

21 others from the Health Physics Program? Yes, there 

22 are folks joining us now from the National Health 

23 Physics Program. We'll let them get settled. Just 

24 take a minute to do that. Yeah. I would just mention 

25 that Don Cool, who is Director of our Division of 
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1 Nuclear Material Safety has also just joined us.  

2 Thank you very much for coming this 

3 morning. I know it was very snowy out. I hope you 

4 didn't have difficulty getting to our building.  

5 MR. WILLIAMS: Well, we had a little bit.  

6 MS. FEDERLINE: Would you mind introducing 

7 yourselves? 

8 MR. WILLIAMS: We were going to introduce 

9 ourselves when our team leader got here.  

10 MS. FEDERLINE: Okay. Would you like to 

11 introduce yourselves, please.  

12 MR. McGUIRE: Sure. I brought some 

13 prepared remarks, so I'd like to go through those.  

14 MS. FEDERLINE: Well, we thought we'd just 

15 start with introductions, if you don't mind, and then 

16 I'll sort of set the ground rules.  

17 MR. McGUIRE: Okay.  

18 MS. FEDERLINE: And then we'll go through 

19 introductory remarks.  

20 MR. McGUIRE: Okay. Sure. I'm Lynn 

21 McGuire. I'm the Director of the National Physics 

22 Program. With me today is Mary Ann King, representing 

23 Dr. Holohan from VA Central Office, Gary Williams to 

24 Mary Ann's right from the North Hill/Rock Hill Physics 

25 Office of the National Health Physics Program, Paul 
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MS.  

MR.  

Committee? 

MS.  

MS.  

who's the Chair 

MS.  

MR.  

member.  

MS.  

MR.

FEDERLINE: Yes.  

WILLIAMS: National Radiation Safety 

FEDERLINE: Yes.  

KING: I'm representing Dr. Holohan 

of that Committee.  

FEDERLINE: I'm sorry.  

WILLIAMS: And Carl Howe is also a 

FEDERLINE: Great.  

WILLIAMS: And Lynn is the Executive

Secretary.
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Yurko from the National Health Physics Program is also 

attending. And finally, Carl Howe, the attorney from 

the Office of General Counsel at VA.  

MS. FEDERLINE: Great.  

MR. McGUIRE: Also a member of the 

National Radiation Safety Committee.  

MS. FEDERLINE: Thank you very much. Are 

there any other members of the Health Physics Program 

on the line? Mr. Leidholdt had identified himself, 

and Mr. Simmons. The National Radiological Safety 

Committee, is there anyone on from that organization? 

MR. WILLIAMS: You're talking about the 

VA.

www.neafrgross corn(202) 234-4433
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1 MS. FEDERLINE: Thank you very much. Is 

2 there anyone on the line who's not had an opportunity, 

3 Region Three? 

4 MR. NULL: Yeah. This is Kevin Null from 

5 Regional Three.  

6 MS. FEDERLINE: Okay. Anybody else on the 

7 line that we've not recognized yet? Good. Well, I 

8 welcome everybody to the meeting. The subject of our 

9 meeting here today is a 2.206 petition that was 

10 received from Mr. William Salsbury by the NRC. That 

11 was received on February the 4 th, and it's related to 

12 the Department of Veterans Affairs, Veterans Health 

13 Administration, Master's Material license. Mr.  

14 Salsbury e-mailed a revised petition on February 1 4 th.  

15 I would just let you know that my office, 

16 the Office of Nuclear Material Safety and Safeguards 

17 is responsible for the review of the petition, and 

18 will be working through the process. The 2.206 

19 process is a mechanism in NRC regulation for members 

20 of the public to request NRC enforcement action when 

21 there is an issue involving safety at any of our 

22 facilities.  

23 I'm sure you're all aware of Management 

24 Directive 8.11. We follow this in implementing our 

25 process. In this case, Mr. Salsbury has requested 
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1 that NRC deny or rescind the DVA-VHA Master Materials 

2 License, and the DVA-VHA has responded to the original 

3 and the revised petition.  

4 Now the purpose of this meeting is to 

5 allow the Petitioner and the Licensee to address the 

6 Petition Review Board. This is an opportunity for the 

7 Petitioner to provide additional explanation or 

8 support for the petition, and for the Master's 

9 Material License Applicant to provide additional 

10 explanation or support for your response to the 

11 petition.  

12 The PRB will have the opportunity to ask 

13 questions of both parties. I would just remind 

14 everybody that this is not the time or the place for 

15 debating the facts on the issue. WE're just here to 

16 get further explanation from both organizations.  

17 Now following this meeting, the PRB will 

18 meet to determine whether or not we accept the 

19 petition under the 2.206 process, or whether it should 

20 be dealt with under another mechanism. The PRB's 

21 meeting today will not determine whether we agree or 

22 disagree with the petition. That comes later in the 

23 process.  

24 The meeting, as I mentioned, is being 

25 recorded, and we will convert that recording to a 
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1 transcript, and we will treat that as a supplement to 

2 the petition.  

3 We've set up a schedule for the meeting.  

4 Mr. Salsbury has 20 minutes to make a presentation.  

5 Then we would ask the VA representatives to take 20 

6 minutes to make a presentation. Mr. Salsbury then has 

7 10 minutes to make a rebuttal to the Department's 

8 presentation, and then the Department will have 10 

9 minutes to answer the presentation made by Mr.  

10 Salsbury. That will leave 30 minutes for the Petition 

11 Review Board to ask questions of both parties, and 

12 this will allow us to adjourn by 12 noon.  

13 MR. BHACHU: The formal meeting will 

14 finish by 11:00, but the PRB wants me to -

15 MS. FEDERLINE: Right. Now we ask the 

16 Petitioners to keep your remarks within the allotted 

17 times, if at all possible. This we believe will allow 

18 fairness and balance in the facts that are presented, 

19 and it will leave time for questions at the end.  

20 Now when we get to the question period, 

21 we'd like to limit the questions and answers to 

22 clarifying questions. As I indicated, we will not be 

23 debating the facts. If the PRB decides that the 

24 petition will be considered under our 2.206 process, 

25 then we will send you an acknowledgement letter, and 
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1 within 120 days following that acknowledgement letter, 

2 the NRC will issue a proposed Director's Decision for 

3 comment.  

4 Now if we do not accept the 2.206 petition 

5 under the process, we'll document that in a letter to 

6 the Petitioners. And, of course, during this period 

7 of time status reports on the progress of the petition 

8 will be updated monthly, and those will be available 

9 on the NRC Home Page. The Petition Manager will keep 

10 the Petitioners and the Licensee periodically informed 

11 on progress on the petition.  

12 Does anybody have any questions about the 

13 process? 

14 MR. WILLIAMS: Could you identify who the 

15 members of the PRB are? 

16 MS. FEDERLINE: Yes. The PRB members are 

17 myself, Don Cool, Marissa Bailey, Kevin Null who's on 

18 the line with Region Three, Sally and Ujagar, who is 

19 the Project Manager on the job. Also, Mr. Goldberg 

20 serves as our attorney and advisor.  

21 MR. COOL: There's one additional member.  

22 This is Don Cool. There's one additional member, Tom 

23 Essig, who is the Branch Chief of the Materials Safety 

24 Branch, who will be joining us as soon as he completes 

25 a doctor's appointment this morning.  
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1 MS. FEDERLINE: Would those people who are 

2 on the PRB just raise their hand so the people here 

3 can see who we are. Okay. WE'd like to turn first to 

4 Mr. Salsbury to begin his presentation. Good morning 

5 and thank you for joining us.  

6 MR. SALSBURY: Thank you. I'd like to 

7 first start out with recommending that the NRC as part 

8 of its evaluation eventually gets copies of various 

9 reports from NHPP. I request that they get an NHPP 

10 report for the VA Kansas City. Two inspectors 

11 performed the report, Joe Wissing and Mike Simmons in 

12 a very short time frame between the two reports. I 

13 think these will show potentially a night and day 

14 difference between the inspection processes.  

15 Another report I'd like to recommend the 

16 NRC take a look at is the VACHCS report for 2002. The 

17 VACHCS license was rewritten to be very prescriptive, 

18 and it should -- the new report for 2002 might or 

19 should include a fairly significant increase in 

20 citations.  

21 Another possible report to provide 

22 information to the NRC is a VA Hines report because 

23 they had two missed administrations in one year, and 

24 this might give a comparison between the reaction of 

25 the inspection processes with Hines and the inspection 
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1 processes with VA.  

2 The reason I'm requesting this information 

3 is that NHPP provided their report, their second 

4 report yesterday afternoon. I haven't had a chance to 

5 really thoroughly go through it, but most of the 

6 discussion is along the lines of broad discretionary 

7 power.  

8 These reports can show that NHPP has a 

9 fairly wide range in inspection processes, and their 

10 inspection processes seem to be all over the map. For 

11 instance, Joe Wissing, an NHPP inspector, tells the 

12 Chief of Nuclear Management, and this is in an e-mail 

13 I believe I submitted with the first application, 

14 tells the Chief of Nuclear Medicine -- Mr. Wissing 

15 said that this radioactive materials to the RSO matter 

16 should be considered by the Radiation Safety Committee 

17 before any decision is made. The RSO cannot override 

18 the Radiation Safety Committee's decision.  

19 Mr. Wissing has used his broad 

20 discretionary power, which the NHPP is referring to, 

21 to tell a Chief of Nuclear Medicine Service at VACHCH 

22 that he does not have to comply with parts 10 CFR 20, 

23 or 10 CFR Part 35. Yet, at the same time, NHPP will 

24 cite regulations that are not tied to the license in 

25 any way, shape, or form.  
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1 Couple this with the last e-mail at the 

2 top of the page where Dr. Rooney, who is the Associate 

3 Director for VACHCH instructs Ron Hughes to take 

4 action against the RSO for following 10 CFR 35.21, so 

5 not only does NHPP tell the licensee not to follow the 

6 Part 35, the licensee then takes action, or proposes 

7 to take action against the RSO for following Part 35.  

8 Another instance. NHPP cites the VACHCH 

9 RSO in their September, 2000 VACHCS report for lack of 

10 waste inventory. Yet, the September, 2000 NRC report, 

11 one to two weeks before the NHPP inspection, states 

12 "During the inspection period, your conduct of 

13 licensee activities was generally characterized as 

14 safety conscious, health safety operations, and sound 

15 inventory control." 

16 Another instance. NHPP inspection, 

17 February, 2002 of VACHCS cites an NRC license which is 

18 expired in November, 2001. The citation was providing 

19 dosimetry, and yet no one at NHPP or no one at VACHCS 

20 exceeds 10 percent of the yearly dose level, so we 

21 have NHPP citing licenses are expired. We have them 

22 telling people that they don't have to follow Part 35.  

23 Yet, they have broad discretionary powers to enforce 

24 other regulations that aren't part of the normal 

25 licensing process.  
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1 In the 25 September, 2002 Agreed to Facts 

2 and HPP Report, the VACHCS Lakeside Division report 

3 Paragraph B(2), Radiation Safety Committee Oversight, 

4 NHPP states, "The Committee Chair expressed concern 

5 over a failure to submit committee minutes in a timely 

6 fashion in an e-mail message of April 2 7 th, 2000." 

7 The e-mail from the Chair of the Radiation Safety 

8 Committee at Lakeside Division continues, but is not 

9 quoted by NHPP in their report.  

10 "I learned that Mr. Salsbury is saddled 

11 with the Radiation Safety Program of both divisions 

12 without sufficient assistance, and I petition for his 

13 -- a position for his assistant with approval has not 

14 been filled for some reason. I am writing not to tell 

15 you on the RSO's poor work performance of his 

16 negligence in duty at all, but to ask for your 

17 understanding of the RSO's predicament, and your help 

18 to relieve our overladen RSO." 

19 And in a following e-mail which was 

20 attached with the same page, "Would you please raise 

21 your voice to expedite employment of an Assistant 

22 Health Physicist." The result of this is also 

23 included in the e-mails that were part of this package 

24 that NHPP inspectors saw, were comments from two 

25 previous RSOs, both suggesting manpower increase, 
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1 increases for the licensee.  

2 Why would an NHPP inspector convolute the 

3 VACHCS Chair Radiation Safety Committee's request for 

4 more manpower and violate his own agency's prohibition 

5 on staffing requirements by telling VACHCS management 

6 that staffing was adequate? The individual returned 

7 to VACHCS and actually told management, which is a 

8 violation of NHPP's requirements, that staffing was 

9 adequate in the institution, even though the Chair 

10 disagreed and two previous RSOs disagreed with that.  

11 Is it the intent to conceal and deceive? And why did 

12 he not include that in the body of the discussion that 

13 he had there? He seems to have picked out one piece 

14 of information that was secondary to what was actually 

15 being talked about, and then focused on that.  

16 NHPP has a performance evaluation factors 

17 form for all NHPP inspections. This would be 

18 something interesting to see because it also, part of 

19 it also discusses manpower need. This is a management 

20 issue, and it relates to the issue that I've raised 

21 earlier, why is NHPP refusing to address management 

22 issues? 

23 The September, 2000 NHPP report covering 

24 VACHCS is a reactive inspection based on an August, 

25 2000 NRC inspection which was done of VACHCS presented 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W.  
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross cam



17 

1 earlier. The NRC goes on to quote a number of 

2 different discussions which I prefer not to do at this 

3 point.  

4 The NHPP comes in and classifies the 

5 management problems. After the NRC report, the NHPP 

6 comes in and does an inspection and classifies the 

7 management problems as a Level Three finding. NHPP 

8 does not require that action be taken by the other NRC 

9 license possessed by VACHCS. They know that VACHCS 

10 has two licenses. They know that they have management 

11 problems, and they know that there's communication 

12 problem going from the Radiation Safety Committee up 

13 through the Director's office. And yet, with all 

14 these broad discretionary powers, they fail to produce 

15 a global solution on this.  

16 In the Agreed to Facts Report dated 25 

17 September, there are nine items under management 

18 oversight. Item 2A(4) notes that the Chairman of 

19 Environmental Care Committee has not received minutes 

20 from the Radiation Safety Committee since before 

21 September of '99. Now this report is as of 2000.  

22 30 November of 2000, the NHPP response 

23 which discusses mostly training responsibilities of 

24 the individuals involved, has -- there's no 

25 requirement in the NHPP report to send information to 
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1 the Director's Office. In fact, if you look at the 

2 report, it basically discusses training on how to get 

3 information up to the Director's Office.  

4 Now I sat on the Environmental Care 

5 Committee for three years. All of the different 

6 safety committees are supposed to report up to there, 

7 and those Radiation Safety Committee minutes did not 

8 come up through the Environmental Care Committee. I 

9 can't figure out, or I couldn't figure out at the time 

10 how the Director's Office was being briefed with the 

11 Radiation Safety Committee minutes.  

12 In September, 2000 Agreed to Facts, the 

13 VACHCS in NHPP report, Paragraph 6A(1) Management 

14 Oversight. "The Executive Task Radiation Safety 

15 Officer responsible for bringing significant radiation 

16 safety issues directly to the Executive Management and 

17 prepare a report of contacts with documentation. The 

18 result of this, approximately six weeks after the NHPP 

19 inspection, the VACHCS requests the assistance of the 

20 Associate Director at VACHCS and both Chiefs of Staff 

21 to ensure the proper evaluation of leaded aprons used 

22 to reduce the exposure to employees and visitors.  

23 Some of these employees and visitors include nuclear 

24 cardiology fellows which are exposed to x-ray and 

25 nuclear materials. Despite repeated requests by the 
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1 RSO and several requests by the Associate Director and 

2 both Chiefs of Staff, VACHCS Management is ineffective 

3 in motivating all its service chiefs to resolve this 

4 radiation safety issue. JCACHO eventually cites 

5 VACHCS for non-compliance. VACHCS Management is 

6 ineffective in motivating its own staff to comply with 

7 the regulations. The NHPP inspection resolving 

8 management problems that occurred in September of 

9 2000, apparently has a half-life of approximately six 

10 weeks.  

11 In March 2000, the VACHCS RSO requested a 

12 meeting with Larry Berkeley, Associate Director, and 

13 Ron Hughes, Chief Engineering to discuss the 

14 significant manpower shortage where there might be 

15 insignificant failures. Since there have been up to 

16 five Associate Directors since the 2000 report, the 

17 RSO assumes that some type of briefing was given to 

18 the Associate Directors by the Chair of the Radiation 

19 Safety Committee, since the Chair of the Radiation 

20 Safety Committee Management and NHPP had all worked 

21 these details out. The Associate Director accepted 

22 the information. The RSO documented the meeting in 

23 the Radiation Safety Committee agenda, and you should 

24 note that the VACHCS RSO authorized manpower issues in 

25 the Radiation Safety Committee agenda, and the Chair 
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1 of the Radiation Safety Committee will not include 

2 them in the minutes.  

3 Nothing was done, and the Associate 

4 Director doesn't seem to really understand the 

5 requirements of information being reported up to him.  

6 The NHPP process is not generating the kind of 

7 solutions that are really needed.  

8 I submit to you that if NHPP can cite 

9 based on any guideline, NUREG, Reg Guide, immaterial 

10 of the license conditions, the licensees are under a 

11 much heavier regulatory burden, and because of that 

12 regulatory burden, I think that all of the VA 

13 licensees are understaffed. Currently, the Northern 

14 Illinois area is an example, and Southern Wisconsin, 

15 Division XII, there are two Radiation Safety 

16 professionals covering six hospitals in two states, 

17 and clinics in four states. VA - St. Louis actually 

18 may be in more severe manpower shortage since they 

19 cover from St. Louis to Wyoming.  

20 The problem with these broad discretionary 

21 powers is it's very hard to evaluate, and it's very 

22 hard to address these issues and decide whether 

23 they're being overly applied, under-applied, because 

24 NHPP doesn't really produce a lot of citations in 

25 their -- when they produce the reports.  
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1 The earlier claim that I made in terms of 

2 the management timidity by NHPP, I believe is still 

3 there. I believe if you look at the VACHCS and NHPP's 

4 VACHCS report ever, there's a number of manpower 

5 management issues that were raised. The response from 

6 VACHCS basically doesn't address a lot of these, and 

7 NHPP fails to really go back and make sure that 

8 management is following what needs to be followed.  

9 Manpower in Northern Illinois alone, we 

10 have problems. And in terms of harassing the RSO, I 

11 think that the NHPP inspectors, they can cite 

12 anything, any reg that's out on the system, to include 

13 the health of the Tanbergs, anything that's out there, 

14 even if it's not in the license condition, and yet 

15 they also are telling people that they don't have to 

16 comply with Part 35. I think that's a prescription 

17 for some real confusion, and some real misuse of the 

18 process. And that's the end of my prepared statement.  

19 Thank you.  

20 MS. FEDERLINE: Okay. Thank you very 

21 much. We appreciate that. Let me turn to the DVA

22 VHA.  

23 MR. McGUIRE: Okay. What I want to do is 

24 we have introduced our staff. I'd like to begin by 

25 having Gary Williams on my staff review the Under 
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1 Secretary for Health petition. And we have a signed 

2 copy of this I'd like to put in the record. It's 

3 dated yesterday by the Under Secretary for Health at 

4 the Veterans, Department of Veterans Affairs, Veterans 

5 Health Administration.  

6 Secondly, then Mary Ann King will have a 

7 few brief remarks on behalf of Dr. Holohan. Paul 

8 Yurko then will review some of our detailed comments 

9 to the petition. Gary Williams will also then briefly 

10 review the inspection chronology related to the 

11 petitions. And finally, I'll give a summary of our 

12 position, so to start, Gary Williams will review the 

13 Under Secretary position.  

14 MR. WILLIAMS: I want to review the basic 

15 position of the Under Secretary for Health about the 

16 petition and the Master's Materials License effort.  

17 You should note the Under Secretary is the named 

18 license official for the Master Materials license for 

19 the Veterans Health Administration, which we usually 

20 refer to as the VHA. The Under Secretary position is 

21 stated in a letter of February the 25th, 2003, which 

22 we provided to you today.  

23 The Under Secretary position has three key 

24 points. The first point is as follows, and I quote 

25 from the letter. "First, I - again the Under 
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1 Secretary - note NRC Management Directive 8.11, Review 

2 Process for 10 CFR 2.206 petitions, page 12, third 

3 bullet indicates a criteria to reject such petitions 

4 is if the request is to deny a license application or 

5 amendment. Since the subject of the petition is a 

6 request to deny the Master's Materials license, I 

7 again the Under Secretary - submit the petition should 

8 be rejected." 

9 The second point is as follows. Again, I 

10 quote from the letter. "Second, the Veterans Health 

11 Administration or VHA is quite proactive, and often 

12 recognized as a national leader in patient safety 

13 initiatives and achievements. VHA commitment of 

14 resources and staff to patient safety, including the 

15 Master Materials license effort belies contrary 

16 statements in the petitions." 

17 The third point is as follows. I quote 

18 from the letter. "Third, the NRC Staff has determined 

19 the VHA Master Materials License Application, the 

20 centrally controlled Radiation Safety Program, 

21 including the professional staff and the ongoing 

22 efforts to function as if a Master Materials licensee 

23 meet or exceed criteria in NUREG 15.56, Volume 10." 

24 MR. McGUIRE: Okay. Thanks. Mary Ann.  

25 MS. KING: Good morning. Again, I'm Mary 
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1 Ann King, and I'm here today to represent Dr. Thomas 

2 Holohan. Dr. Holohan is Chief Patient Care Services 

3 Officer for the entire VHA, and he's also Chair of the 

4 National Radiation Safety Committee. Dr. Holohan 

5 regrets that a scheduling conflict kept him from 

6 attending this meeting today, but he's asked me to 

7 stress three key points.  

8 First, that VHA has worked closely with 

9 the NRC since 1998 to demonstrate our readiness for a 

10 Master Materials license. The NRC has confirmed our 

11 readiness. Secondly, the National Health Physics 

12 Program is a headquarters level staff with strong 

13 support for taking appropriate enforcement actions, 

14 even if that includes identifying failures by 

15 executive management. And finally, Dr. Holohan asked 

16 that I re-emphasize the Under Secretary for Health's 

17 position that VHA is proactive in patient safety 

18 initiatives. Thank you.  

19 MS. FEDERLINE: Thank you very much.  

20 MR. McGUIRE: Okay. Paul, if you would.  

21 MR. YURKO: The Under Secretary for Health 

22 had the National Health Physics Program provide 

23 detailed comments to the two petitions. A response to 

24 the first petition was in a letter of February the 

25 2 0 th, 2003. The first response had detailed comments 
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1 enclosed, and copies of the inspection reports. A 

2 response to the second petition was in a letter of 

3 February 21st, 2003. The second response also had 

4 detailed comments enclosed.  

5 I want to highlight some of the detailed 

6 comments from the enclosure to the second response.  

7 Before I begin, I want to state that the petition does 

8 not appear to identify any adverse outcomes, program 

9 deficiencies, or regulatory non-compliance that 

10 requires corrective actions, or which should preclude 

11 issuing the Master Material license.  

12 The first highlight is from the top of 

13 page three in response to a petition statement about 

14 Joint Commission on Accreditation of Health Care 

15 Organizations or JCHO scores. The specific response 

16 is from paragraph 5(c) and 5(d), as follows.  

17 "The VA JCHO scores which include an 

18 evaluation of safety are consistently higher than 

19 those of the private sector. In 2002, the VA average 

20 score was 95, nearly two points higher than the 

21 average for the private sector. The most recent score 

22 in 2000 for the licensee where the petitioner was 

23 Radiation Safety Officer was 96. The petition does 

24 not identify any adverse outcomes or program 

25 deficiencies that might be associated with the "mock 
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1 score", and that require a response. The JCHO 

2 Hospital Accreditation system is nationally recognized 

3 by the health care industry as a major independent 

4 review of health care. The JCHO process includes an 

5 evaluation of safety programs. Hospitals often 

6 complete a mock JCHO inspection to help prepare for 

7 upcoming formal JCHO inspections. The score for a 

8 mock JCHO inspection helps identify areas for 

9 improvement, and includes a consolidated score for a 

10 range of clinical care, training facility and safety 

11 issues." 

12 The second highlight is from the top of 

13 page 5 in response to a petition statement about 

14 performance rating for Executive Managers. The 

15 specific response is from paragraph 11 (b), and 11 (c), 

16 as follows.  

17 "Contrary to the petition statement, VA 

18 Facility Director of Performance Plans have under core 

19 competencies the comprehensive task of organizational 

20 stewardship, with a specific task as operates at 

21 effective safety and occupational health program that 

22 meets VA, JCHO and OSHA standards. Contrary to the 

23 petition statements, a Department of Labor 

24 Occupational Safety and Health Program evaluation of 

25 the VA concluded, "management of all levels of the VHA 
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1 participate in significant aspects of safety and 

2 health program, and are held accountable for 

3 supporting the goals of the program and promoting 

4 efforts to achieve expected results." 

5 The third highlight is from the middle of 

6 page 5, and continues to the middle of page 6. The 

7 response is to a petition statement about inspections.  

8 The specific response is from paragraphs 13 (b) through 

9 13(g), as follows.  

10 "Contrary to the petition statements, the 

11 number of days on-site by NHPP inspectors did not 

12 exceed three days for any one inspection visit.  

13 Contrary to petition statements, the VHA inspection 

14 report cited violations that represent well-documented 

15 deviations from regulatory requirements and license 

16 commitments. The NRC completed a comprehensive 

17 Readiness Review for the VA in 2001 that resulted in 

18 a satisfactory report, without any recommendations.  

19 The Readiness Review consisted of a thorough review of 

20 NHPP inspections and permitted licensing actions, and 

21 staff performance and qualifications. The NRC has 

22 continued oversight of the VHA centrally controlled 

23 Radiation Control Program, and ongoing efforts to 

24 function as if a Master Material licensee. One NHPP 

25 commitment is to complete inspections consistent with 
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1 the Master Material License Application, and NRC 

2 inspection guidelines. The Readiness Review discussed 

3 above did not identify any significant deficiencies in 

4 the NHPP inspection process or results. Annual 

5 external assessments by outside independent experts 

6 with Master Material License experience have not 

7 identified any significant deficiencies in the NHPP 

8 inspection process or results. The Master Material 

9 licensees have historically cited more violations than 

10 the NRC.  

11 In addition, a Master Material licensee 

12 has broad authority to be more restrictive and 

13 prescriptive in Radiation Safety Program requirements 

14 for their committees. This includes completing 

15 inspections at a time and frequently deemed 

16 appropriate to the past enforcement history, and 

17 requiring permitting actions to conform to specific 

18 guidelines deemed appropriate to the scope of use of 

19 radioactive materials in the past enforcement history.  

20 NRC and Master Material licensees 

21 inspections are separate and independent, with limited 

22 expectation that inspections at a specific licensee or 

23 committee in the same time period would necessarily 

24 identify the same violations. In addition, inspectors 

25 use different approaches within their professional 
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1 discretion to inspect and to provide comments to the 

2 licensee staff. Some inspectors provide value-added 

3 comments; whereas, other inspectors restrict their 

4 comments only to specific regulatory issues or 

5 violations." 

6 The fourth highlight is from the bottom of 

7 page 6 in response to a petition statement about our 

8 interactions with Executive Management and Regional 

9 Veterans Integrated Service Network Offices. The 

10 specific response is from paragraph 15(b) and 15(c), 

11 as follows.  

12 "Contrary to the petition statement, the 

13 NHPP is a headquarters level organization with strong 

14 executive management support for taking any 

15 appropriate enforcement actions, including identifying 

16 failures by licensee executive management. Contrary 

17 to the petition statement, the NHPP cited the licensee 

18 where the petitioner was radiation safety officer for 

19 a severe Level III problem. One of the underlying 

20 violations was that "the medical center failed to 

21 provide management oversight". The inspection report 

22 extensively addressed the organizational issues that 

23 contributed to the violation." 

24 The fifth highlight is from the bottom of 

25 page 7 in response to a petition statement about 
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1 staffing. The specific response is from paragraph 

2 17(b) and 17(c), as follows.  

3 "The NHPP does not provide staffing 

4 recommendations to licensees. Rather, the NHPP 

5 evaluates Radiation Safety Programs for performance 

6 and outcomes. This regulatory approach is consistent 

7 with that of the NRC.  

8 Contrary to the petition statements about 

9 the scope of the Radiation Safety Program at the 

10 licensee, where the petitioner was formerly the 

11 Radiation Safety Officer, the recent NHPP inspection 

12 in 2002 determined the number of active researchers at 

13 West Side Division with six, and the number at 

14 Lakeside was four. The NRC inspection report of 2000 

15 stated the number of active researchers at Lakeside 

16 Division was one.  

17 In addition, the Nuclear Medicine Clinical 

18 Program at both divisions are modest and have similar 

19 work loads. Neither division completes brachytherapy 

20 procedures. The former radiation safety officer, who 

21 is the petitioner, and the current radiation safety 

22 officer had or now have health physics contract 

23 support to assist with radiation surveys, training, 

24 dosimetry and waste management." 

25 The sixth highlight is from the middle of 
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1 page 8, in response to a petition statement about 

2 inspections. The specific response is from paragraph 

3 18(c) and 18(d), as follows.  

4 "Contrary to the petition statements, the 

5 NHPP has not restricted any NHPP inspectors. The NHPP 

6 Director completes annual performance evaluations for 

7 NHPP inspectors with final approval by the National 

8 Radiation Safety Committee. Neither the National 

9 Radiation Safety Committee, nor the NHPP Director has 

10 restricted an NHPP inspector from performing 

11 inspections. NHPP inspectors are assigned specific 

12 inspections and other tasks based on their previous 

13 training and experience, and staff work load demands.  

14 Contrary to the petition statements, 

15 differences between NRC and NHPP inspections results 

16 are expected. The Master Material licensees have 

17 historically cited more violations than the NRC. IN 

18 addition, a Master Material licensee has broad 

19 authority to be more restrictive and prescriptive in 

20 radiation safety program requirements for their 

21 committees. This includes completing inspections at 

22 a time and frequency deemed appropriate to the past 

23 enforcement history." 

24 The seventh highlight is from the bottom 

25 of page 8, and the top of page 9. The response is to 
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1 a petition statement about organization culture and 

2 the capabilities to manage a regulatory compliance 

3 program. The specific response is from paragraph 

4 19(b) through 19(d), as follows.  

5 "Contrary to the petition statements, the 

6 VA is recognized as a leader in health care in reports 

7 from the New England Journal of Medicine 2000, The 

8 Institute of Medicine 2002. The VA's patient safety 

9 program has received international recognition, 

10 including an award from the American Medical 

11 Association in 2001. The current Department of 

12 Veterans Affairs has noted that the patient safety 

13 program has "helped to create a culture of safety in 

14 the VA by emphasizing prevention rather than 

15 punishment." 

16 Contrary to the petition statements, the 

17 NRC Staff has determined the VA Master Material 

18 License Application, the centrally controlled 

19 Radiation Safety Program, including the professional 

20 staff, and the ongoing efforts to function as if a 

21 Master Material licensee meet or exceed criteria in 

22 NUREG 15.56, Volume 10.  

23 Contrary to the petition statements, a 

24 Department of Labor Occupational Safety and Health 

25 Program evaluation of the VA concluded, "Management 
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1 regards protection and promotion of employees' safety 

2 and health as a fundamental value of the organization, 

3 and applies its commitment to safety and health with 

4 as much vigor as to other organizational purpose." 

5 I have highlighted some of the detailed 

6 comments in our response to the second petition. I 

7 want to restate our position, that the petition does 

8 not appear to identify any adverse outcomes, program 

9 deficiencies or regulatory non-compliance that 

10 requires corrective actions, or which should preclude 

11 issuing the Master Material license. Thank you.  

12 MS. FEDERLINE: Thank you very much. We 

13 appreciate your statement.  

14 MR. McGUIRE: I'd like Gary to go through 

15 the inspection chronology.  

16 MR. WILLIAMS: Okay. I want to review the 

17 reasons for the six NHPP inspections at the VA Chicago 

18 Health Care System in 2000, 2001, and 2002. I have a 

19 handout with a table to list this information. The 

20 first inspection was in September 2000 at the Lakeside 

21 Division. The reason for the inspection was to 

22 respond to an NRC request.  

23 The second inspection was in January 2001.  

24 The inspection included both Lakeside Division and 

25 West Side Division. The reason for the inspection at 
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Lakeside Division was the National Radiation safety 

Committee required a three month follow-up for the 

severity Level III problem cited during the earlier 

inspection. The reason for the inspection at West 

Side Division was the two divisions had the same 

executive management. The radiation safety officer 

was also common to both divisions.  

The third inspection was in May, 2001 at 

Lakeside Division. The reason for the inspection was 

in follow-up to corrective actions for the previous 

inspections. The fourth inspection was in November, 

2001 at West Side Division. The reason for the 

inspection was to respond to an incident report. The 

firth inspection was in January, 2002 at both Lakeside 

Division and West Side Division. This inspection had 

three reasons. The first was in follow-up to the 

previous inspection related to the incident report.  

The second was to confirm completion of a transition 

plan to merge the Lakeside Division and the West Side 

Division licenses. The third reason was to review 

license renewal criteria for the newly combined 

license.  

The sixth inspection was in November, 2002 

at Lakeside Division. The reason for the inspection 

was to give an orientation to the new radiation safety 
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1 officer, and to clarify some issues about the recently 

2 issued license renewal.  

3 MR. McGUIRE: May I summarize this quickly 

4 to, I was to close by restating the basic position of 

5 the Under Secretary for Health about the petition and 

6 the Master Material License effort. The position has 

7 three key points. The first point is as follows.  

8 

9 Based on the criteria in NRC Management 

10 Directive 8.11, the petition should be rejected. The 

11 second point is as follows. The NRC -- the VA is 

12 proactive in patient safety. The VA commitment of 

13 resources, and staff to patient safety efforts belies 

14 contrary statements in the petition. Third point is 

15 as follows. The NRC has determined the VHA Master 

16 Materials License Application and the Radiation Safety 

17 Program meet the criteria in NUREG 15.56, Volume 10.  

18 Thank you for the opportunity to provide VA comments 

19 on the petition, and that concludes our comments.  

20 MS. FEDERLINE: Thank you very much. Let 

21 me just ask Mr. Salsbury if you care to respond to any 

22 of that presentation? 

23 MR. SALSBURY: One of the comments that 

24 was made was a comment about documented deviations of 

25 NHPP requirements. The implication was that there was 
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1 -- that NHPP had started not an enforcement action, 

2 but a heightened regulatory overview of VACHCS. To 

3 the reverse of that, NRC actually came in in their 

4 last inspection in February that I attended, and said 

5 that the performance of VACHCS was going well enough 

6 that they were going to extend the inspection process 

7 from one year to two years, or were proposing to do 

8 this. This is Chris Martin, Region III, that made the 

9 suggestion, so you have a conflict between an NRC 

10 inspection and a series of NRC inspections that 

11 oversee VACHCS, and a series of inspections from NHPP.  

12 NRC's point of view is everything is going 

13 fine. NHPP's view is everything is going sour. And 

14 it's not just one inspection, it's a whole series of 

15 inspections. There's a difference between NRC and 

16 NHPP. Now the comment that the Master Materials 

17 license is more flexible, and I believe they used the 

18 term "broad discretionary powers", is a nice 

19 statement. The problem is that their inspectors seem 

20 to not know what to do with this, because they're 

21 telling people not to use -- or not to live by Part 

22 35. They're telling people to commit to the Rad 

23 Health Handbook, and it's confusing the daylights out 

24 of the inspectors or the RSO in the facilities.  

25 The Severity Level III that was mentioned 
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1 by one of the individuals in the discussion that NRC 

2 cited VACHCS, let me read part of the NRC report.  

3 "During the inspection period, your 

4 conduct of license activities was generally 

5 characterized by safety conscious health physics 

6 operations and sound inventory controls. While no 

7 violations of regulatory requirements were identified 

8 during this operation, we are concerned about the 

9 apparent lack of effective corrective action 

10 associated with contamination events and conduct in 

11 radiologically controlled areas. Specifically between 

12 July 9, '99 and May 1 8 th, 2000, the NRC's September of 

13 2000 inspection report of the VACHCS specifically 

14 between July 9, '99 and May 1 8 th, 2000, your radiation 

15 safety officer identified more radioactive 

16 contamination events in hot lab, terminal room and 

17 hallway. Between May loth and 1 7 th, 2000 alone, the 

18 department had four spills involving radioactive 

19 material, and one instance the spill occurred with 

20 contamination great enough that the cardiac stress lab 

21 had to be closed for three days. In addition to the 

22 contamination event between September 3Oth, 1999 and 

23 June 1 8 th, 2000, the RSO identified food, drink, 

24 dishes in the nuclear medicine hot lab and the imaging 

25 room on 14 occasions.  
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1 We are concerned that while significant 

2 issues are being properly identified by the RSO, 

3 that's my comment, corrective actions appear not to be 

4 effective in preventing this occurrence. We 

5 understand that issues have been brought before the VA 

6 Lakeside's Radiation Safety Committee, however, the 

7 problem has continued.  

8 This problem isn't fixed, and NHPP has 

9 been in there and inspected the daylights out of that 

10 facility, and within six weeks management still is not 

11 able to be in control of their people and compel them 

12 to do things that were required by JCAHO, and provide 

13 radiation safety support, specifically the leaded 

14 aprons. That facility has some interesting problems 

15 to it.  

16 Another comment that NHPP made was we do 

17 not make staffing recommendations. Well, one of their 

18 inspectors did, and when I challenged Mr. Williams 

19 about the issue, he said that he would address the 

20 issue with the inspector. And yet, they did do this 

21 with management, and it was contradictory to the Chair 

22 of the Radiation Safety Committee, as well as the two 

23 previous RSOs, and yet NHPP attempted not to come in 

24 and try to make a global resolution on this, or at 

25 least try to resolve the issue, and help the issue.  
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1 NHPP makes a comment that they do not and 

2 have not allowed management restrictions on their 

3 individuals. All I can report is that they previous 

4 radiation safety officer at VA Hines, and I confirmed 

5 this with somebody just the other day, has made the 

6 comment that that has happened in the past, where the 

7 division has effectively told people to go away and 

8 stop bothering them. Now that may have been just as 

9 NHPP was starting up. I don't know for sure, but that 

10 comment has been pretty strong in terms of his point 

11 of view. He has since retired, so the information is 

12 difficult to obtain in a direct form.  

13 Their comment that NHPP can more 

14 restrictive, well the NRC seems to find that the 

15 VACHCS is perfectly acceptable. NHPP is apparently 

16 ready to take enforcement actions. There seems to be 

17 some real discretionary issues here, and how do you 

18 tell which is through harassment and just differences 

19 of opinion? If one inspection was different that 

20 would be understandable, but there's a whole series of 

21 NRC inspections that show that the VACHCS has a clean 

22 bill of health, with the exception of management 

23 issues and one unlocked door.  

24 When you look at the NHPP inspection, it's 

25 just inspection, after inspection, after inspection, 
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1 and when they come to management, if you look at what 

2 they wrote up and what they require of management, 

3 they haven't really taken action against management.  

4 Their note later on that they did cite management for 

5 that, they had to, because NRC called them and told 

6 them that they had a problem with it. That's the end 

7 of my comments. Thank you.  

8 MS. FEDERLINE: Thank you. Does the VA -

9 would the VA like to respond, either the Health 

10 Physics Program or the National Radiological Safety 

11 Counsel? 

12 MR. McGUIRE: Yes. Let me make a couple 

13 of quick remarks. It appears like his comments 

14 continue to address areas related to inspections, and 

15 areas related to staffing issues, so I'm going to ask 

16 Gary if he wants to, you know, give any particulars on 

17 that, or anything specific that was raised, you know.  

18 I didn't hear anything necessarily that we haven't 

19 responded to already.  

20 MR. WILLIAMS: Well, first I'd like to say 

21 the VA would be happy to respond to any additional 

22 questions that are raised, that you see based upon the 

23 comments by the petitioner. I wasn't able to totally 

24 follow everything was said, such that I could identify 

25 specific questions to respond to. However, if there 
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1 are additional documents that someone wants to look at 

2 or review, I would be happy to share any and all of 

3 that information. I think we've provided all the 

4 inspection reports previously.  

5 You know, as to inspections, our position 

6 on inspections I think is well stated in our response 

7 to the petitions, and the reports that we've provided 

8 you, you can make your own judgment as to whether or 

9 not our inspection reports are well-documented and 

10 consistent with NRC regulations.  

11 I do note that these have all been 

12 provided to NRC in the past. We've worked closely 

13 with NRC Region III. We did the initial inspection at 

14 the licensee based on NRC request. Once we did the 

15 inspection, we provided the report. We provided all 

16 the reports to NRC Region III, specifically to the NRC 

17 Project Manager for the Master Materials License. We 

18 had a Readiness Review subsequent to at least some of 

19 these inspections. We did not receive any feedback or 

20 any information from NRC that would indicate that our 

21 approach or our perspective on how we should function 

22 as if we were Master Materials licensee should be 

23 different.  

24 We benchmark to both the Navy and to the 

25 Air Force as far as how they take enforcement actions.  
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1 Our efforts appear to be consistent with the other 

2 Master Materials licensees. I personally was involved 

3 in the effort for the Navy Master Materials License, 

4 so I have some experience with a Master Materials 

5 licensee, both in preparation of that amendment to 

6 request and also as a Radiation Safety Officer being 

7 inspected by Master Materials licensee inspectors.  

8 Our external audits which are done on an 

9 annual basis are by two outside independent experts, 

10 both of whom were involved with the Navy's Master 

11 Materials License, and have experience in looking at 

12 inspection reports, and an ability to judge and 

13 evaluate our inspection results, and the 

14 appropriateness of those results.  

15 In so far as the follow-up inspection 

16 after the petitioner left the VA Chicago Health Care 

17 System, we had a new RSO. We did do another 

18 inspection, and that inspection was following our 

19 inspection algorithm, which is fully available and 

20 approved by our National Radiation Safety Committee, 

21 and that was because we had a new RSO, and we did do 

22 an inspection, and we did an orientation.  

23 Interestingly, there is a pending license 

24 amendment request that had been generated apparently 

25 by the previous RSO, the petitioner, asking for 
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1 clarification about some issues in the renewed 

2 license. That amendment request was sent to NRC 

3 Region III. The license review at NRC Region III did 

4 not identify any required response, and requested that 

5 we follow-up with the new RSO when we did our 

6 inspection. When we did our inspection, it was 

7 completed by Paul Yurko, he went over the issues which 

8 had been raised by the, apparently by the petitioner 

9 in requesting this clarification, and the issues did 

10 not appear to have been difficult or a challenge for 

11 the new RSO to address. Thus, that amendment request 

12 generated by the previous RSO was not acted on by NRC 

13 based upon the judgment, I think both by NRC Region 

14 III and the ability of the new RSO to reach closure on 

15 those issues that had been raised.  

16 Again, any additional information or 

17 requests for response we'd be happy to entertain.  

18 Otherwise, we go back to our basic positions that we 

19 stated before. And one of the primary one is that NRC 

20 has already evaluated us. We've met all requirements.  

21 You've not identified any corrective actions. You've 

22 had access to all of this information step-by-step, 

23 and no one has identified any differences for us to 

24 seek to accomplish or achieve related to this issue.  

25 MS. FEDERLINE: Great. Thank you very 
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1 much. We appreciate that. We appreciate all the 

2 presentations. Now we've reached the time for 

3 questions, comments. Do any of the PRB Members have 

4 any questions or question for clarification that they 

5 would like to ask? 

6 MR. COOL: This is Don Cool. Good 

7 morning. One thing I'm interested in, because at 

8 least the oral discussions here today, the one point 

9 that I didn't obviously hear you discuss was the 

10 statements made by Mr. Salsbury around compliance or 

11 non-compliance or directions vis a vis the 

12 regulations. I wondered if there was anything that 

13 you might want to help us further understand or 

14 clarify around the question of guidance versus 

15 regulation in your particular process. There may be 

16 written material -

17 MR. WILLIAMS: There is written material 

18 that responds to that.  

19 MR. COOL: I'm just wondering if there is 

20 a particular oral request because he did raise some 

21 particular additional items there.  

22 MR. WILLIAMS: Obviously, our response is 

23 that a licensee is required first to go by the 

24 regulations. Second, by the license conditions, and 

25 then moving on to license commitments in the 
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1 application, but regulations are obviously the highest 

2 authority. This particular question, as I understood 

3 it, was related to some of the duties under the Part 

4 35.21 for the radiation safety officer, one of which 

5 was related to approval for the ordering of 

6 radioactive materials, specifically for clinical 

7 nuclear medicine uses.  

8 MR. McGUIRE: Therapy doses.  

9 MR. WILLIAMS: Therapy doses. And our 

10 response, as I understand we tried to put in there, is 

11 that often in a medical treatment facility, the 

12 radiation safety officer establishes a procedure 

13 whereby the nuclear medicine clinic or the staff in 

14 that clinic have authority to order certain materials 

15 under certain circumstances, as long as they follow 

16 the approved protocol. And that is my experience as 

17 being hospital RSO on three different occasions, and 

18 I think all our staff who have been RSOs, that's just 

19 the common practice. So yes, you could have a 

20 specific requirement in your procedures that you 

21 establish at a licensee for only the RSO to approve 

22 certain purchases. But more commonly, and I believe 

23 that's what we were trying to address in our response, 

24 in conjunction with the Radiation Safety Committee, 

25 the RSO and the clinical staff, you come up with 
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1 procedures whereby you can order a therapy dose by the 

2 staff in the clinic.  

3 One reason for doing that is because often 

4 you bring a patient in and you're doing a work-up for 

5 the patient. You really don't know until later in the 

6 afternoon that you need to get a therapy dose.  

7 Sometimes they want to do it the next morning, and 

8 therapy doses are not routinely kept at a clinic, so 

9 you do need some authority in case the RSO, especially 

10 at the broad scope licensee, is out doing something 

11 else, not readily available. It's usually approved 

12 for the staff to order doses, in particular doses that 

13 wouldn't require hospitalization or that are common 

14 written in the procedures manual, that type of thing.  

15 So we would state that we always encourage people or 

16 require people to follow the regulations. And to our 

17 understanding, we did not tell someone to fail to 

18 follow the regulations or something superseded 

19 regulations. We only provided comments about how 

20 implementation and achievement of the requirements in 

21 the regulation is commonly done in a medical treatment 

22 facility.  

23 MR. GOLDBERG: This is Jack Goldberg. I 

24 wanted to correct one point. You said at one point 

25 that you viewed the regulations as sort of a higher 
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1 level, you looked at them first, and then your 

2 license. Actually, both of them are equally 

3 important, equally significant in terms of 

4 requirements.  

5 In fact, while we certainly don't issue 

6 licenses which are inconsistent with the regulations, 

7 because the licenses often times contain more detailed 

8 and specific requirements that govern an activity or 

9 a facility relative to the more generic requirements 

10 in the regulations, there certainly could be 

11 circumstances where you would look to your license 

12 first on a particular issue as to what is specifically 

13 required to be done on that subject, as opposed to the 

14 regulations.  

15 Certainly, if you identify an 

16 inconsistency between the license and the regulation, 

17 we would like to know about it. We encourage you to 

18 call us up and point that out so we can make sure 

19 we're aware of it, and address it in the appropriate 

20 fashion. As I said, we don't intend, we don't believe 

21 that generally there are any inconsistencies, but it 

22 is not the case that one is on a higher level than the 

23 other in terms of enforcing requirements.  

24 MS. FEDERLINE: Thank you. Are there any 

25 other questions for clarification of anybody on the 
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1 PRB. Yes, Tom.  

2 MR. ESSIG: Yes. I didn't get to 

3 introduce myself earlier. I'll stand since it's 

4 difficult to hear me. I'm Tom Essig. I'm the Chief 

5 of the Material Safety Inspection Branch here at 

6 headquarters. The petitioner had said that the -- in 

7 the first page of his letter at 1(a) -

8 MR. McGUIRE: Which one of the petitions? 

9 MR. ESSIG: Let me see. I'm sorry. It's 

10 not dated. Anyway, what I'll do is I'll go to your 

11 response to that. The response is on page 2, item C, 

12 where it says -- it's in reference to the National 

13 Health Physics Program has prohibited contact between 

14 VA Radiation Safety Committee and the NRC. And your 

15 response says that the VA communication policy - this 

16 is Item C on top of page 2 - did not preclude or 

17 interfere with employer or worker opportunity to 

18 report safety concerns or to participate in other 

19 protected activity.  

20 The question or the point I would like 

21 clarified is, does the communication policy encourage 

22 or facilitate reporting of safety concerns? It may 

23 not prohibit, but on the flip side of that, does it 

24 encourage? 

25 MR. McGUIRE: Obviously, that is -
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1 MR. ESSIG: What kind of atmosphere does 

2 it set? That's what I'm trying to determine.  

3 MR. McGUIRE: We made a concerted effort 

4 a couple of years ago to not only require posting of 

5 Form 3s, but also to post NHPP communication and 

6 contact information. We sent out special mailing to 

7 all the people to inform them. We sent out a special 

8 newsletter to inform them. We have a website -

9 MR. WILLIAMS: We made up some little 

10 green cards -

11 MR. McGUIRE: And we sent stacks of them 

12 to the various RSOs and requested them to post them 

13 around so that we would identify all of the various 

14 methods by which someone could raise a concern, 

15 including the VA's Inspector General, the NRC through 

16 licensee chain of command, so yes, we've addressed 

17 this several years ago, and we addressed it early.  

18 And to our knowledge, to the satisfaction of the NRC 

19 Readiness Review Team, because this was went over at 

20 that point.  

21 MR. ESSIG: Okay. Thank you.  

22 MS. FEDERLINE: Thank you. Anybody else 

23 on the PRB have any questions of clarifications? I 

24 think both parties, the presentations were very 

25 comprehensive and provides us a good background. I 
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1 appreciate the material that has been submitted to the 

2 record and, you know, we have been carefully reviewing 

3 that. Kevin, did you have any questions? 

4 MR. BHACHU: Kevin? 

5 MR. NULL: Okay.  

6 MS. FEDERLINE: Okay? Okay. Just to go 

7 back over. Following this meeting, the PRB will meet 

8 to determine whether NRC accepts the petition or 

9 whether it will be dealt with in another way. As I 

10 said, we will not determine whether we agree or 

11 disagree. That will be determined later. If the PRB 

12 decides that the petition will be considered under 

13 2.206, then an acknowledgement letter will follow this 

14 meeting. And within 120 days following the 

15 acknowledgement letter, we will offer a proposed 

16 Director's Decision for comment, so we just want to 

17 thank everybody for participating in the meeting 

18 today. And again, appreciate everything you've done 

19 in the submittals, and we'll be getting back to you 

20 according to our process.  

21 MR. NULL: Margaret.  

22 MS. FEDERLINE: Yes.  

23 MR. NULL: Hi, this is Kevin. We got 

24 disconnected by accident here.  

25 MS. FEDERLINE: I'm sorry.  
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1 MR. NULL: NO, it's my fault.  

2 MR. COOL: Kevin, did you have any 

3 questions for clarification that you wanted to ask 

4 before we adjourn? 

5 MR. NULL: Yeah. Thanks, Don. I just had 

6 one question for Chuck. And looking at both the first 

7 petition and the second, I had some questions and one 

8 in particular. It looks like it appeared on the first 

9 but not on the second, so maybe he withdrew it, but 

10 I'll ask it. Chuck, you made a statement that - and 

11 I'll quote it. It says, "The VA is not the agency 

12 which can handle internal regulation and the result 

13 will be a failed program and danger to the public." 

14 And you may have addressed that in your presentation, 

15 but I was wondering if you had any supporting facts or 

16 examples that would support that statement. In 

17 particular, the statement that says that it would be 

18 a danger to the public, or did you withdraw that 

19 element? 

20 MR. SALSBURY: Madam Chairman, my name is 

21 William Charles Salsbury, so some people know me by 

22 William and some people know me by Chuck, just to 

23 clarify that issue.  

24 MS. FEDERLINE: Thank you.  

25 MR. SALSBURY: Kevin, what I did was try 
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1 to fold a lot of those issues into various areas, and 

2 from my perspective what I did was try to identify 

3 failings of the inspection processes, failings of the 

4 inspection processes to get the intended result, 

5 identify the issues related to manpower and staffing 

6 within the agency, the patient decline that's expected 

7 in the next couple of years, and the resulting number 

8 of people leaving.  

9 So in my opinion, I folded it into the 

10 other issues that were out there, and those are the 

11 issues that I think are going to cause public hazard.  

12 Does that answer your question? 

13 MR. NULL: Yeah. Thank you, Chuck.  

14 MS. FEDERLINE: Okay.  

15 MR. NULL: No further questions from 

16 Region III.  

17 MS. FEDERLINE: Thank you very much. I 

18 appreciate it. Unless there is anything else, we'll 

19 conclude this meeting then. Thank you for your 

20 participation.  

21 (Off the record 10:47:22 a.m.) 

22 

23 

24 

25 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W.  
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross corn



CERTIFICATE

This is to certify that the attached proceedings 

before the United States Nuclear Regulatory Commission 

in the matter of: 

Name of Proceeding: Petition Review Board 

Docket Number: n/a 

Location: Rockville, MD 

were held as herein appears, and that this is the 

original transcript thereof for the file of the United 

States Nuclear Regulatory Commission taken by me and, 

thereafter reduced to typewriting by me or under the 

direction of the court reporting company, and that the 

transcript is a true and accurate record of the 

foregoing proceedings.  

Rebecca Davis 
Official Reporter 
Neal R. Gross & Co., Inc.  

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W 
(202) 234-4433 WASHINGTON, D C 20005-3701 www nealrgross corn


