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) -801-01-
(Diablo Canyon Power Plant Independent ) ASLBP No. 02-801-01-ISFSI
Spent Fuel Storage Installation) )

RESPONSE OF SAN LUIS OBISPO COUNTY TO
OPPOSITION OF PACIFIC GAS AND ELECTRIC COMPANY TO
REQUEST OF THE CALIFORNIA PUBLIC UTILITIES COMMISSION
TO PARTICIPATE AS OF RIGHT UNDER 10 C.E.R. § 2.715(c)

INTRODUCTION

On February 4, 2003, Pacific Gas & Electric Company (“PG&E”) the California
Public Utilities Commission’s (“CPUC”) filed its request to participate as an “interested state
agency” pursuant to 10 C.F.R. § 2.715(c) in the hearing granted on the single admitted
contention in this proceeding.l Pursuant to the Atomic Safety and Licensing Board’s (“Board”)
February 5, 2003 Order,? San Luis Obispo County (“SLOC”) herein responds to that opposition.
SLOC supports the participation of the CPUC under 10 C.F.R. § 2.715(c). SLOC continues to
believe that CPUC has adequately demonstrated that its organizational interests fall within the

Nuclear Regulatory Commission’s (“NRC” or “Commission,” as appropriate) “zone of

See "Request of the California Public Utilities Commission to Participate as of Right
Under 2.715(c)," dated January 28, 2003 ("Request™).

Pac. Gas & Elec. Co. (Diablo Canyon Independent Spent Fuel Storage Installation),

Order (Establishing Schedule for Further Filings Regarding Motions), slip op. Jan. 29,
2003.
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interests.” In particular, the CPUC’s organizational interests fall within the zone of interests
created by the NRC’s statutory obligations to consider financial qualifications of its licensees, as
CPUC has the authority to represent the citizens of the State of California in this regard. In the
alternative, SLOC notes that the Commission, in the separate proceeding on PG&E’s request for
authority to transfer PG&E’s license, has permitted CPUC to participate pursuant to 10 C.F.R. §
2.715(c), despite having concluded that CPUC failed to demonstrate standing. Pacific Gas &
Electric Co. (Diablo Canyon Power Plant, Units 1 & 2), CLI-02-16, xx NRC xxx (2002).
Because the CPUC has demonstrated the requisite "interest" to participate under Section 2.715(c)
and has committed to taking the proceeding as it finds it, and because the prudential
considerations exercised by the NRC in the ISFSI proceeding are equally applicable in this

proceeding, CPUC should be admitted as an interested governmental entity.

DISCUSSION
The CPUC, as the agency of the State of California with the primary
responsibility to oversee the financial condition of PG&E, a public utility directly subject to the
CPUC’s jurisdiction, is authorized to set electricity rates for PG&E that are just and reasonable.
This ratemaking authority considers not only the financial impacts of rates on the ratepayer
citizens of California but also the ability of those rates to enable PG&E to operate Diablo

Canyon safely.

The Commission clearly recognized this role for state ratemaking authorities
when it determined, as a matter of law, that a regulated utility would automatically be found to

be financially qualified for the purposes of the Atomic Energy Act of 1954, as amended. 10
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C.F.R. § 50.33(f). This regulation is based on the NRC’s premise that the ratemaking process
ensures that an electric utility will have funds to operate safely because rate regulators allow an
electric utility to recover prudently incurred costs of operating, transmiitting, and distributing
electricity. 49 Fed. Reg. 35747, 35752 (September 12, 1984); NRC Administrative Letter 96-02,
“I jcensee Responsibilities Related to Financial Qualifications.” In light of this Commission’s
reliance on state ratemaking authority, there is no merit to PG&E’s assertion that the single
admitted contention in this proceeding, pertaining to PG&E’s financial qualifications, neither
directly affects the interests of the CPUC nor addresses a question that is of mutual concern both
to the Commission and to the CPUC. CPUC’s request clearly is within the scope of the CPUC’s
authority to represent itself and the citizens of California on the financial qualification issue in
this proceeding. Accordingly, CPUC’s concern is within the zone of interest of the NRC and

CPUC’s request should be granted.

In the alternative, because CPUC’s participation in this proceeding will result in
the benefits long-recognized the Commission, the prudential considerations exercised by the
Commission in the license transfer proceeding are equally applicable in this proceeding.
Accordingly, even if this Board should persist in concluding that CPUC lacks standing, the
Board should follow the Commission’s clear direction and admit CPUC as an interested

representative of the State of California.
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CONCLUSION
For the reasons set forth above, the CPUC should be granted leave to participate
in this proceeding pursuant to 10 C.F.R. § 2.715(c), because it has demonstrated an injury that

falls within the “zone of interests” protected by either the Atomic Energy Act.

Respectfully submitted,

= e

Robert K. Temple, Esq.

Sheldon L. Trubatch,

Counsel for the County of
San Luis Obispo

Dated this 11th day of February 2003
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