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ANCHOR/LITH KEM KO;JERRY SPIEGEL ASSOCIATES; 
GILBERT DISPLAYS REALTY CO., LLC; 
GENERAL SEMICONDUCTOR INC., individually and 
as successor to GENERAL INSTRUMENT 
CORPORATION; K.B. CO.; A-T REALTY; and 
HARBOR DISTRIBUTING CORP.  

Defendants.  

Plaintiffs, by their attorneys, Jaroslawicz & Jaros, complaining of the defendants, allege as 

follows: 

INTRODUCTION 

1. Plaintiffs bring this action against Defendants seeking redress for injuries they have 

suffered in the past and will continue to suffer as a result of Defendants' reckless, grossly negligent 

and negligent operation, ownership, remediation, and/or decommissioning of a nuclear materials 

processing facility first operated by SYLVANIA ELECTRIC PRODUCTS INCORPORATED, 

which is now known as VERIZON (hereinafter referred to as the "Sylvania Facility"), and/or other 

facilities and/or properties which emitted toxins into the surrounding environment located in 

Hicksville, New York near Cantiague Park, which upon information and belief is a part of the Nassau 

County Parks System. Throughout the operational history of these facilities, unbeknownst to 

plaintiffs and other residents of this community who were unaware that there was a nuclear 

processing facility and other facilities utilizing hazardous chemical materials in their neighborhood.  

iefendants caused and/or allowed the release of radioactive. hazardous and other toxic substances 

.nto the surrounding environment. These releases have contaminated the air. soil, surface water and 
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ground water in the surrounding communities. The damages directly and proximately caused by 

Defendants include cancer and related injuries, blighted property and diminished property values.  

JURISDICTION 

2. This action arises under the United States Price Anderson Act, 42 U.S.C. §2210 et 

seq.. as hereinafter more fully appears. Section 2210(n)(2) of that Act provides an express grant of 

urisdiction to the United States District Courts and grants jurisdiction to this Court to consider 

Plaintiffs' claims.  

3. This action arises under the United States Atomic Energy Act. 42 U.S.C. §201 1. et seq., 

and the United States Price Anderson Act. 42 U.S.C. §2210 et seq.. as hereinafter more fully appears.  

'herefore, this court also hasjurisdiction over Plaintiffs' claims by virtue of 28 U.S.C. §1331.  

4. Because this action also arises under laws of the United States regulating commerce, this 

,ourt has jurisdiction over Plaintiffs' claims by virtue of 28 U.S.C. § 1337, as hereinafter more fully 

Ippears. Both the Atomic Energy Act. 42 U.S.C. §2011 et seq.. and the Price Anderson Act, 42 

J.S.C. §2210 ct seq.. regulate commerce in the nuclear fuels and nuclear power industry.  

5. Because Plaintiffs' state law claims arise out of the same case or controversy as their 

Federal claims, this court has jurisdiction over those ancillary and pendant state law claims by virtue 

)f 28 U.S.C. §1367(a).  

VENUE 
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6. Venue is proper in this judicial district pursuant to 28 U.S.C. 139 1(b)(2) and 42 

U.S.C. 221 0(n)(2) because Plaintiffs' causes of action arose in this district and because the incidents 

giving rise to Plaintiffs' claims transpired in this district.  

7. There are related actions pending in this Court entitled, Stevens v. Verizon . docket 

no. 02 CV 2543 and Schwin2er v Verizon. et al.. docket no. 02 CV 2017 vwhich, upon information 

and belief, are on "Administrative Hold" by Judge Wexler as per His Honor's verbal directives on 

ecember 3, 2002.  

THE PARTIES 

8. At all times hereinafter mentioned. the plaintiffs, Philip L. Astuto and Matella D.  

,stuto are husband and wife ("plaintiffs").  

9. At all times hereinafter mentioned. the plaintiffs currently reside and own their home 

d underlying property located at 11 Steuben Drive. Jericho, New York which they purchased in 

approximately 1960.  

10. At all times hereinafter mentioned. plaintiffs' home and property was located in the 

icinity of the aforementioned facility.  

11. At all times hereinafter mentioned. the defendant VERIZON COMMUNICATIONS, 

Inc. ("Verizon") is a Delaware corporation, authorized to do business and doing business in the State 

:f New York.  

12. At all times hereinafter mentioned. the defendant GTE CORPORATION (**GTE") is 

foreign corporation. authorized to do business and doing business in the State of New York.
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13. At all times hereinafter mentioned, the defendant GTE was merged into VERIZON.  

14. At all times hereinafter mentioned, the defendant SYLVANIA ELECTRIC 

PRODUCTS, INC. is a foreign corporation, authorized to do business and doing business in the State 

f New York.  

15. At all times hereinafter mentioned, the defendant SYLVANIA ELECTRIC 

PRODUCTS, INC. was merged GTE and later VERIZON.  

16. At all times hereinafter mentioned, the defendant SYLVANIA CORNING, JOINT 

VENTURE, is a foreign corporation, authorized to do business and doing business in the State of 

New York.  

17. At all times hereinafter mentioned, the defendant SYLVANIA CORNING. JOINT 

VENTURE, is intended to be the joint venture of the SYLVANIA ELECTRIC PRODUCTS and 

3ORNING plant located at 70, 100 and 140 Cantiague Rock Road in Hicksville. New York.  

18. Defendant VERIZON, INC., individually and as successor to GTE OPERATIONS 

SUPPORT INCORPORATED. GTE CORPORATION, GTE SYLVANIA INCORPORATED, 

SYLVANIA ELECTRIC PRODUCTS INCORPORATED, GT&E SYLVANIA INCORPORATED 

d GENERAL TELEPHONE & ELECTRONICS CORPORATION is a foreign corporation 

uthorized to do business in the State of New York with its principal place of business at 1095 

Avenue of the Americas, New York, New York 10036.  

19. Defendant VERIZON COMMUNICATIONS: INC., ("VERIZON") Individually and 

as successor to GTE OPERATIONS SUPPORT INCORPORATED, GTE CORPORATION. GTE



SYLVANIA INCORPORATED, SYLVANIA-CORNING NUCLEAR CORPORATION, GT&E 

SYLVANIA INCORPORATED. SYLVANIA ELECTRIC PRODUCTS INCORPORATED, and 

GENERAL TELEPHONE & ELECTRONICS CORPORATION is a foreign corporation authorized 

o do business in the State of New York with its principal place of business at 1095 Avenue of the 

Americas, New York, NY 10036.  

20. Defendant GTE OPERATIONS SUPPORT INCORPORATED, individually and as 

uccessor to GTE CORPORATION. GTE SYLVANIA INCORPORATED. SYLVANIA-CORNING 

UCLEAR CORPORATION. GT&E SYLVANIA INCORPORATED, SYLVANIA-CORNING 

UCLEAR CORPORATION, GT&E SYLVANIA INCORPORATED. SYLVANIA ELECTRIC 

RODUCTS INCORPORATED and GENERAL TELEPHONE & ELECTRONICS 

CORPORATION is a forein corporation authorized to do business in the State of New York with 

principal place of business as 1225 Corporate Drive. Irving. Texas 75038.  

21. Defendant, GTE CORPORATION, is a domestic corporation with its principal place 

f business at 1095 Avenue of the Americas, New York. NY 1003 6.  

22. Defendant. HARRIS CORPORATION, individually and as successor to HARRIS 

ERTYPE CORPORATION and PRD ELECTRONICS, is a foreign corporatioH authorized to 

o business in the State of New York with its principal place of business at 1025 West NASA 

Boulevard. Melbourne, Florida 32919.  

23. Defendant, BARSON COMPOSITES CORPORATION, is a foreign corporation 

uthorized to do business in the State of New York with its principal place of business at 160 Sweet 
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Hollow Road, Old Bethpage, New York 11804.  

24. Defendant, FUJI HUNT PHOTOGRAPHIC CHEMICALS, INC., individually and 

as successor to ANCHOR/LITH KEM KO is a foreign corporation with its principal place of 

usiness at 115 West Century Road, Paramus, New Jersey 07652.  

25. Defendant, FUJI PHOTO FILM USA, INC., individually and as successor to 

CHOR/LITH KEM KO, is a foreign corporation with its principal place of business at 555 Taxter 

Road, Elmsford, New York 10523.  

26. Defendant, JERRY SPIEGEL ASSOCIATES. is a domestic corporation with its 

principal place of business at 375 North Broadway. Jericho, New-V York 11753.  

27. Defendant, GILBERT DISPLAYS REALTY CO., LLC. is a domestic corporation 

vith its principal place of business at 140 Cantiague Rock Road. Hicksville, New York 11801.  

28. Defendant. GENERAL SEMICONDUCTOR, INC.. individually and as successor to 

ENERAL INSTRUMENT CORPORATION. is a domestic corporation with its principal place of 

usiness at 10 Melville Road, Melville. New York 11747.  

29. Defendant. K.B. CO., is a domestic corporation with its principal place of business 

at 375 N. Broadway. Jericho. New York 11753.  

30. Defendant A-T REALTY. is a domestic corporation with its principal place of 

Dusiness at 170 Old Country Road. Mineola, New York 11501.  

31. Defendant, HARBOR DISTRIBUTING CORP., is a domestic corporation with its 

)rincipal place of business at 120 Bethpage Road, Hicksville, NY 11801.  
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32. Defendants listed in paragraphs "11" through "21" will be referred to herein as the 

'VERIZON DEFENDANTS".  

33. Defendants listed in paragraphs "22" through "31" will be referred to herein as the 

'NON-VERIZON DEFENDANTS".  

34. At-all times material hereto, each Defendant corporation, by itself or through its 

gents, is or has been engaged in the transporting, generating, processing, utilizing, releasing, sale, 

istribution, and/or disposal of nuclear materials and/or other toxic substances at facilities located 

t, in. near or around premises now known as 70 Cantiague Rock Road, 100 Cantiague Rock Road.  

140 Cantiague Rock Road. 500 West John Street, 600 West John Street, Hicksville. New York 

d/or owned property that was used for these activities. Such facilities and/or the property thereon, 

ncluding the Sylvania facility, are, or were at all times material hereto, owned, operated. maintained 

d/or utilized by these Defendants or by their agents.  

35. Plaintiffs would show that for a period of many years, the land upon which their 

iome is situated was exposed to hazardous, toxic or radioactive substances released by Defendants 

nto the environment, including the air. water, and soil. of the aforementioned location. Plaintiffs 

would show that their property has been exposed on numerous occasions to hazardous, toxic or 

•radioactive substances released or emanating from Defendants' facilities and/or properties, and the 

:oxic substances, pollutants and contaminants have infiltrated, polluted and contaminated the land, 

groundwater etc. Plaintiffs further allege, that they have suffered property damage, diminution of 

eal estate, loss of real estate investment value directly and proximately caused by the land's



exposure to and contamination of hazardous, toxic or radioactive substances released, emitted, or 

emanating from Defendants' facilities and/or properties.  

36. Plaintiffs allege that as a result of the release of hazardous, toxic or radioactive 

ubstances and the recurring releases known to cause disease and that each exposure caused or 

contributed to Plaintiffs' damages in that their property has been blighted and damaged by hazardous 

and/or radioactive waters released from Defendants' facilities.  

THE UNDERLYING FACTS 

37. Beginning in or about 1952, Sylvania Electric Products, Inc. acquired property located 

at the aforementioned location where, first in a farmhouse, which was demolished in or about 1957, 

and then in other structures, they manufactured atomic fuel elements. Both uranium and thorium as 

well as other toxic substances. were used in the manufacture of reactor parts. Upon information and 

el ief, the nuclear waste from this manufacturing process was discharged into the drinking water and 

air of the adjoining residential neighborhood where the plaintiffs herein resided. These radioactive 

materials, their by-products and their decay, or "daughter," products are highly toxic and 

arcinogenic. At no time were any of the plaintiffs, or. upon information and belief, any of the other 

-esidents of their neighborhood. ever informed of the presence of a nuclear processing facility in their 

ieighborhood nor vxere they ever warned of the attendant dangers of having a nuclear processing 

"acility in their neighborhood. Since the closure of the Sylvania facility at least two (2) wells which 

Supply drinking water to plaintiffs" neighborhood have been closed as a result of the contamination 

.aused by the Sylvania Facility. Each of the Verizon defendants., alone or with each other, owned, 
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perated, managed and maintained the Sylvania facility.  

38. The Non-Verizon Defendants caused and/or permitted chemrical contamination and/or 

ther toxins from their operations and properties at the aforementioned facility to be discharged into 

he ground water utilized by plaintiffs. Operations at the aforementioned locations have also 

nvolved the use of non-radioactive chemicals, many of which are classified as hazardous under 

pplicable federal law.  

39. Upon information and belief. Plaintiffs contend that from the time the Sylvania 

"acility began operating in or about 1952 to its closure, including any remediation and/or 

ecommissioning operations, it generated significant amounts of substances that are highly toxic to 

humans and the environment. Plaintiffs further contend that throughout the Sylvania facility's 

3perating history, each licensee and/or operator and/or owner has caused recurrent releases of 

adioactive and toxic materials into the environment, in complete disregard of applicable law. and 

f the health and safety of the surrounding communities and the local environment. These reckless, 

egligent and grossly negligent releases occurred in various ways. including the discharge of 

aadioactive and toxic materials into public water bodies, the emission of radioactive and toxic 

naterials from facility stacks, the exposure of workers. who could then spread contamination outside 

he work-site, and improper disposal of materials which eventually leaked from storage tanks and 

tther disposal systems.  

40. These reckless. negligent and grossly negligent releases have in turn resulted in the 

xposure of persons living in the area to toxic and radioactive materials and contamination and 
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pollution of the surrounding areas. Because of the long half-life of the radioactive substances 

involved, property located and persons living at or near the Sylvania facility have also been exposed 

to and/or contaminated by these dangerous substances.  

41. Upon information and belief, the substances to which Plaintiffs, their property and 

their communities-were exposed include but are not limited to uranium, thorium and/or other nuclear 

materials and/or chemical toxins. Some of these substances were used in the actual conduct of 

efendants' operations, and some were by-products or decay ("daughter") products.  

42. Upon information and belief. Plaintiffs contend that the Sylvania facility was not 

operated in compliance with applicable state, local and federal laws. Further, Plaintiffs contend that 

from the beginning, the Verizon defendants engaged in a pattern of negligent, grossly negligent and 

"eckless behavior in their operation. remediation and/or decommissioning of the Sylvania facility, 

nd that this pattern of behavior was implemented with full knowledge of the hazards associated with 

he radioactive, toxic, and hazardous substances associated with their operations.  

43. The Non-Verizon defendants negligently, recklessly and/or carelessly caused and/or 

)ermitted the release of chemicals and/or other toxins into the surrounding environment.  

44. While conducting operations in a manner in clear violation other applicable laws. and 

-ommon law duties, Defendants also sought to prevent details about their operations. and about the 

iazards of their operations and property, from reaching workers. Plaintiffs, or the surrounding 

:ommunity. During all relevant times. Defendants or their predecessors were aware of the fact that 

hey were releasing toxic and radioactive materials into the air, water and soil. Defendants opted not 

, 11
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o take sufficient remedial measures to eliminate or abate the emissions and releases, manifesting a 

-asual attitude towards environmental and health safety, even though they were aware of the health 

"isks posed to these Plaintiffs by such releases. At the same time, Defendants withheld information 

bout the dangers from Plaintiffs and the community.  

45. Defendants' failure to inform Plaintiffs of the health risks and pollutants associated 

ith the substances emitted from Defendants' facilities and property resulted in Plaintiffs being 

leprived of information crucial to their ability to limit their exposure or take other appropriate action.  

:laintiffs could not therefore have reasonably determined the cause of their injuries and resultant 

roperty damage, diminution of real estate and loss of real estate investment value until recently, 

A'hen outside consultahts publicly revealed the presence of off-site contamination attributable to the 

facilities.  

46. According to these independent reports. there is radiological contamination as deep 

sixteen feet below the ground with high concentrations of tetrachloroethene in the ground water.  

nd hiEg levels of uranium and other toxins.  

47. For many years. persons living in the vicinity of the defendants' plant, including the 

laintiffs herein, were subjected to various illnesses and diseases, many of which could not be 

properly diagnosed due to the defendants' concealment as to the toxins in the soil, water and air in 

he area surrounding the plaintiffs* homes and property.
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48. Those plaintiffs who have suffered property damage, diminution of real estate, loss 
"I 

f real estate investment value are entitled to recover for the loss of the value of their property by 

being blighted and contaminated.  

CAUSES OF ACTION 
AS AND FOR A FIRST CAUSE OF ACTION AGAINST ALL THE DEFENDANTS 

49. The defendants' conduct in creating and dumping toxic wastes, and concealing it.  

violates the laws of the State of New York, the laws and regulations of the United States of America; 

:onstituted a public nuisance and a hazard and created dangerous and hazardous conditions.  

50. The defendants are strictly liable for their conduct.  

51. The plaintiffs have suffered property damage. diminution of real estate, loss of real 

Estate investment value and are entitled to recover all of their damages, from the defendants, jointly 

and severally.  

52. By reason of the foregoing. plaintiffs are entitled to recover all of their damages 

9roperly determined at trial plus costs, disbursements and attorneys' fees from the defendants.  

AS AND FOR A FOURTH CAUSE OF ACTION AS AGAINST 
THE VERIZON DEFENDANTS 

53. Plaintiffs hereby repeat. reiterate and reallege each of the foregoing allegations with 

he same force and effect as if more fully set forth at length herein.  

54. The Verizon defendants owned the Sylvania facility.  

55. The Verizon defendants operated the Sylvania facility.  

56. The Verizon defendants managed the Sylvania facility.

13
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57. The Verizon defendants controlled the Sylvania facility.  

58. The Verizon defendants maintained the Sylvania facility.  

59. Plaintiffs in this case assert numerous state common law claims against Defendants 

or damages suffered. Because the Verizon defendants are regulated by the terms of the federal Price 

Anderson Act. as hereinafter more fully appears, those state law claims are statutorily deemed to arise 

under the federal Price Anderson Act, thereby stating a federal cause of action. 42 U.S.C. §2014(hh); 

2210.  

60. The Verizon defendants in this action have, at times material to this action. conducted 

arious activities involving nuclear materials. These activities include collecting and processing 

anium, thorium and other radioactive and/or toxic substances. They are therefore engaged in the 

development, use and control of atomic energy within the terms of the Atomic Energy Act. 42 U.S.C.  

§2011 et. seq. A consequence of these activities is the requirement that the Verizon defendants 

btain a federal license authorizing their operations involving nuclear materials. 42 U.S.C. §§2210, 

2073.2092,2093, 2111. Upon information and belief, the Verizon defendants or their predecessors 

d/or agents have at all relevant times held such federal licenses.  

61. In 1957, Congress amended the Atomic Energy Act to implement its policy to foster 

rivate sector participation in the nuclear energy industry. These 1957 amendments became known 

s the Price Anderson Act. The uranium, thorium and other radioactive substances possessed, 

processed and stored by the Verizon defendants at the Sylvania facility are nuclear by-product 

naterials, special nuclear materials and/or source materials. 42 U.S.C. §2014(e), (z). (aa). Any 
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elease of these by-product, special nuclear, or source materials causing bodily injury, sickness.  

lisease, death, loss or damage to property, or loss of use of property constitutes a "nuclear incident" 

nuder the terms of the Price Anderson Act. 42 U.S.C. §2014(q). Plaintiffs in this case contend that 

fhe Verizon Defendants operated the Sylvania facility in a negligent, grossly negligent, and reckless 

ashion, and have as a consequence caused the frequent release of by-product. special nuclear, and/or 

ource materials into the surrounding communities, thereby causing a "nuclear incident" or series of 

"nuclear incidents" under the Price Anderson Act.  

62. Plaintiffs further argue that these releases have exposed Plaintiffs and their property 

o highly dangerous materials. Plaintiffs have sustained serious injuries and damages as a direct and 

roximate cause of these exposures. Plaintiffs have suffered propert damage, diminution of real 

state. loss of real estate investment value as a direct and proximate result of their exposures.  

laintiffs' cause of action therefore asserts legal liability based upon a "nuclear incident," or series 

,f such incidents, and is consequently a "public liability action" within the terms of the Price 

nderson Act. 42 U.S.C. §2014(w), §2014(hh).  

63. The Price Anderson Act further provides that in "public liability actions" arising 

rnder the Act. the law of the state in which the "nuclear incident" occurred shall provide the 

substantive rules of decision unless such law is inconsistent with the Act. The causes of action 

-numerated in ¶¶ 49-52 & 65 through 105 exist by virtue of the laws of the state of New York in 

which the "nuclear incident" occurred, and are therefore properly before this court as both federal 

15



:auses of action arising under the Price Anderson Act and as state law claims ancillary and pendant 

.o the federal claims. 42 U.S.C. §2014(hh), §2210.  

64. By reason of the foregoing, plaintiffs are entitled to recover all of their damages 

)roperly determined at trial plus costs, disbursements and attorneys' fees from the defendants.  

AS AND FOR A FIFTH CAUSE OF ACTION AS AGAINST ALL THE DEFENDANT 
fNEGLIGENCE) 

65. Plaintiffs hereby repeat, reiterate and reallege each of the foregoing allegations with 

le same force and effect as if more fully set forth at length herein.  

66. Defendants owed to Plaintiffs a duty of due care which could only be satisfied by the 

egal. safe, and proper generation, use. management, storage and disposal of the radioactive, toxic 

d hazardous substances in Defendants' possession. Defendants also had a specific duty to prevent 

le discharge or release of such substances which might harm the persons, property or economic 

nterests of Plaintiffs. Defendants also had a specific duty to warn or notify Plaintiffs of the potential 

azards of exposure to radioactive, toxic and hazardous substances and to warn or notify Plaintiffs 

f the fact that discharges or releases of these substances had occurred, and were likely to occur in 

he future.  

67. Further. Defendants had a duty to comply with applicable state, federal, and local 

overnmental laws, regulations. and guidelines applicable to persons generating. managing, storing, 

sing. and disposing of radioactive, hazardous and toxic substances.  

68. Defendants breached these duties by their negligent, grossly negligent, and reckless 

Yeneration, management. storage, use, and disposal of radioactive. hazardous and toxic substances 
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and their negligent, grossly negligent, and reckless conduct of operations at the Sylvania and/or 

adjoining facilities, including any remediation and decommissioning activities. Such conduct was 

n non-compliance with applicable federal, state and local laws, regulations, and guidelines.  

efendants' reckless, grossly negligent, negligent, and illegal conduct resulted in the dangerous 

release of radioactive, hazardous and toxic substances into the communities surrounding the Sylvania 

facility. These actual and continued releases have subjected Plaintiffs to an unreasonable risk of 

arm, and to actual injuries to their persons, property damage, diminution of real estate. loss of real 

.!state investment value and economic interests. Defendants also failed to warn Plaintiffs of the 

ictual and threatened releases of such substances and of the reasonably foreseeable effects of such 

• eleases, an omission that was reckless, grossly negligent, and/or negligent. Finally, Defendants 

ailed to act to prevent their releases from harming Plaintiffs and their property.  

69. The Verizon defendants knew or should have known about the hazards associated 

'th nuclear operations. Additionally. the legislative history of the Price Anderson Act. which was 

passed with the active participation of private companies involved in the nuclear power industry, is 

afe with references to the extreme consequences that could be expected in the event of a nuclear 

ccident. Indeed. the gravity of such consequences was a major contributing factor to the passage 

)f the Price Anderson Act.  

70. The defendants clearly knew or should have known that their generation.  

nanagement. storage. use, disposal, releases, or discharges of radioactive, toxic and hazardous 

ubstances at the Sylvania or adjoining facilities would result in actual injuries and increased risks
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o the persons, property and economic interests of the public living near the facility.  

71. The Non-Veiizon defendants were negligent, careless and reckless in the generation, 

management, storage, use, disposal and/or discharge of chemicals and/or toxins and/or in failing to 

prevent and failing to warn of discharges from their property.  

72. Defendants' negligence was a direct and proximate cause of injuries to Plaintiffs, 

ausing both actual present harm and creating an increased risk of harm to their persons. property and 

-conomic interests. Plaintiffs are entitled to recover damages for such injuries.  

73. By reason of the foregoing. plaintiffs are entitled to recover all of their damages 

)roperly determined at trial plus costs, disbursements and attorneys* fees from the defendants.  

AS AND FOR A SIXTH CAUSE OF ACTION AGAINST ALL THE DEFENDANTS 
(NEGLIGENCE PER SE) 

74. Plaintiffs hereby repeat. reiterate and reallege each of the foregoing allegations with 

the same force and effect as if more fully set forth at length herein.  

75. Plaintiffs contend that throughout their history, the Sylvania facility was operated in 

non-compliance with applicable federal, state and local laws and regulations promulgated 

thereunder. Applicable statutes include but are not limited to the Atomic Energy Act. 42 U.S.C.  

§2011 et. seq.. and the regulations issued thereunder, the Price Anderson Act. 42 U.S.C. §22 10 et 

seq.. and regulations issued thereunder: the Comprehensive Environmental Response.  

Compensation. and Liability Act (CERCLA), 42 U.S.C. §9601, §9603. §961 1(g). and regulations 

issued thereunder, the Toxic Substances and Control Act (TSCA). 15 U.S.C. §2601, §2607(e) and 

regulations issued thereunder: the Resource Conservation and Recovery Act (RCRA) 42 U.S.C.  

818



§6901, §6924(d), §6925 and regulations issued thereunder; the Emergency Planning and 

Community Right to Know Act (EPCRTKkA) 42 U.S.C. §11001, §11023 and regulations issued 

thereunder; and applicable New York air and water quality protection and waste disposal laws.  

76. The Non-Verizon defendants operated their respective facilities in violation of 

applicable law.  

77. These violations of applicable state, federal and local laws, regulations and guidelines 

were a direct and proximate cause of injuries to Plaintiffs. The increased risk of harm and the 

actual present harm to their person. property and economic interests are precisely the types of 

injuries these applicable laws were designed to prevent. Violation of these statutes thereby 

constitutes per se negligence.  

78. By reason of the foregoing, plaintiffs are entitled to recover all of their damages 

properly determined at trial plus costs, disbursements and attorneys* fees from the defendants.  

AS AND FOR A SEVENTH CAUSE OF ACTION AS AGAINST ALL THE 
DEFENDANTS (ABSOLUTE OR STRICT LIABILITY) 

79. Plaintiffs hereby repeat. reiterate and reallege each of the foregoing allegations 

with the same force and effect as if more fully set forth at iehgth herein.  

80. The conduct of nuclear processing activities, and/or the use of industrial 

chemicals including any remediation and decommissioning activities, poses significant risk of 

harm to persons living and v-,orking in the vicinity of the operation. The consequences of 

nuclear accidents or incidents to health, property and the environment are extremely dire. and 

can be measured in the millions, if not billions of dollars. Nor is it possible to eliminate the risk 
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by taking reasonable precautions. Finally, processing nuclear materials has never been a matter 
-1 

of common usage; indeed, prior to 1957, private operators were not permitted to engage in such 

activities at all. The conduct of nuclear processing activities, and/or the use of industrial 

chemicals at the Sylvania and/or adjoining facilities clearly constituted abnormally dangerous 

activities.  

81. In addition, with full knowledge of the environmental and health hazards 

associated with the processing of nuclear fuel components and the use of industrial chemicals, 

Defendants and their predecessors chose to establish the Sylvania and/or adjoining facilities in 

the midst of residential communities in Hicksville. Westbury and Jericho. New York with 

facilities being located literally across the street from homes. Although Plaintiffs maintain the 

Defendants' activities were abnormally dangerous per se. the location of such activities in a 

well-populated area such as Hicksville. Westbury or Jericho, New York. would independently 

have rendered them abnormally dangerous.  

82. As a direct and proximate result of the Defendants' collection, handling, 

processing, storage and disposal of radioactive, toxic and hazardous substances at the Sylvania 

and/or adjoining facilities, there have been releases of such substances into the environment,.  

thereby injuring Plaintiffs. which injuries include actual present harm and increased risks of 

harm to their persons. property damage. diminution of real estate, loss of real estate investment 

value and economic interests. Defendants' releases, and their conduct of abnormally dangerous 

activities at the Sylvania and/or adjoining facilities have also interfered substantially with 
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Plaintiffs' private use and enjoyment of their property. These injuries constitute the type of 

harm the possibility of which made the Defendants' activities abnormally dangerous.  

83. Defendants are therefore strictly liable to Plaintiffs for all damages which have 

resulted and which will continue to result from the collection, handling, processing, storage and 

disposal of radioactive, toxic and hazardous substances at the Sylvania and/or adjoining 

facilities.  

84. By reason of the foregoing. plaintiffs are entitled to recover all of their damages 

properly determined at trial plus costs. disbursements and attorneys* fees from the defendants.  

AS AND FOR AN EIGHTH CAUSE OF ACTION AS AGAINST ALL THE 
DEFENDANTS (MISREPRESENTATION AND CONCEALMENT) 

85. Plaintiffs hereby repeat, reiterate and reallege each of the foregoing allegations with 

the same force and effect as if more fully set forth at length herein.  

86. Some or all of the Defendants. at various times. both negligently and/or intentionally 

failed to disclose to Plaintiffs material facts or, any facts, concerning the nature and the magnitude 

of the releases of radioactive. toxic and hazardous substances from the Sylvania nuclear processing 

facility and/or adjoining facilities despite the fact that the defendant knew for decades of the hazards 

of the substances they had released into the surrounding environments. Finally. Defendants have 

continued to make misrepresentations to members of the community regarding their ability to 

restore the land and water at or near the Sylvania facility such that those properties can safely be 

made available for unrestricted use.  

87. Each of these misrepresentations and/or concealments were made by Defendants 
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individually, jointly and in conspiracy with each other, and were made with the intention of creating 

a false impression in the minds of the Plaintiffs as to the true environmental status of the 

community and the true health risks accompanying Defendants' releases of toxic, hazardous and 

radioactive substances such that Plaintiffs would be lulled into complacency, and would refrain 

from seeking redress or pursuing other remedial action.  

88. Plaintiffs reasonably believed and in good faith relied upon Defendants' 

misrepresentations and concealments in making decisions regarding seeking legal redress or 

pursuing remedial actions.  

89. Many of the injuries and damages to Plaintiffs and their property arising out of the 

releases of radioactive, toxic and hazardous substances by Defendants into the environment have 

been compounded by the passage of time and Plaintiffs' reliance upon Defendants' 

misrepresentations and concealments. Plaintiffs' injuries include both actual present harm and 

increased risk of harm to the person. property damage, diminution of real estate, loss of real estate 

investment value and economic interests of Plaintiffs. All injuries and damages were directly and 

proximately caused by Plaintiffs' reliance upon Defendants' false and misleading representations, 

omissions and concealments. Plaintiffs sustained property damage, diminution of real estate and 

loss of real estate investment value. Plaintiffs are entitled to recover for such damages.  

90. Plaintiffs did not discover the fraud alleged until recently and plaintiffs further allege 

that the statute of limitations to commence these actions is tolled as a result of the defendants 

fraudulent concealment and misrepresentations.  
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91. By reason of the foregoing, plaintiffs are entitled to recover all of their damages 

properly determined at trial plus costs, disbursements and attorneys' fees from the defendants.  

AS AND FOR AN NINTH CAUSE OF ACTION AS AGAINST ALL THE 
DEFENDANTS(CIVIL CONSPIRACY) 

92. Plaintiffs hereby repeat., reiterate and reallege each of the foregoing allegations with 

the same force and effect as if more fully set forth at length herein.  

93. Some or all of the Defendants. their officers and employees, and other persons and 

entities unknown to Plaintiffs. at various times, acted together with the common purpose of 

conducting operations at the Sylvania and nearby facilities in an unlawful manner, and with the 

further common purpose of unlawfully concealing operations at such facilities from the public and 

of concealing the fact that releases of toxic substances, radiation, and pollutants were occurring.  

94. In furtherance of this conspiracy, Defendants have taken overt steps to conceal the 

nature of plant operations from the public and from regulators, and have failed in their legal duty 

to disclose the fact that releases of toxic pollutants and radiation have occurred. Such concealment 

is a violation of law, and a violation of Defendants' duty to Plaintiffs as members of the communir..  

95. In furtherance of this conspiracy, Defendants have also falsely and fraudulently 

represented the nature and extent of releases of toxic, hazardous and radioactive substances from 

the Sylvania and/or nearby facilities, have misrepresented the health and environmental risks 

associated with such releases and with the operations of Defendants' facilities, and have concealed 

information known to Defendants about the health risks and the status of knowledge regarding the
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dangerous properties of the toxic, hazardous and radioactive substances used, processed, generated 

and released from the facilities.  

96. As a direct and proximate result of Defendants' conspiracy, Plaintiffs have suffered 

injuries to their persons, property damage. diminution of real estate, loss of real estate investment 

value and economic interests and are entitled to recover damages for such injuries and damages.  

97. By reason of the foregoing, plaintiffs are entitled to recover all of their damages 

properly determined at trial plus costs, disbursements and attorneys* fees from the defendants.  

AS AND FOR A TENTH CAUSE OF ACTION AS AGAINST ALL THE DEFENDANTS 
(PROPERTY DAMAGE) 

98. Plaintiffs Philip L. Astuto and Matella D. Astuto repeat. reiterate and reallege each 

of the foregoing allegations with the same force and effect as if more fully set forth at length 

herein.  

99. Plaintiffs Philip L. Astuto and Matella D. Astuto own their home and reside in 

close proximity to the Sylvania facility and as a result their home has decreased in value because 

of not only its proximity, but also because of the potential that their house has been contaminated 

due to the spread and dissemination of nuclear and other toxic contaminants.  

100. By reason of the foregoing. plaintiffs are entitled to recover all of their damages 

properly determined at trial plus costs. disbursements and attorneys' fees from the defendants.  

(DAMAGES)
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101. Plaintiffs hereby repeat, reiterate and reallege each of the foregoing allegations 

with the same force and effect as if more fully set forth at length herein.  

102. As a direct and proximate result of Defendants' tortious conduct as alleged 

above, Plaintiffs' have suffered property damage, diminution of real estate and loss of real 

estate investment value by exposure to toxic and radioactive substances.  

1003. Because Defendants' conduct was grossly negligent and reckless, Plaintiffs 

seek punitive damages; 

104. To the extent that any plaintiff herein is required to, it is alleged that pursuant to 

CPLR 214-c. the technical, scientific or medical knowledge and information sufficient to 

ascertain the cause of their injury or damages have not been discovered, or identified, or 

determined prior to the expiration of the period within which this action could otherwise have 

been brought and that the plaintiffs would have otherwise satisfied the requirements of 214-c 

subdivisions 2 and 3.  

105. Bv reason of the foregoing. plaintiffs are entitled to recover all of their damages 

properly determined at trial plus costs, disbursements and attorneys' fees from the defendants.  

PRAYER FOR RELIEF 

106. By reason of the foregoing. plaintiffs are entitled to recover all of their damages 

properly determined at trial plus costs, disbursements and attorneys' fees from the defendants.  

107. Plaintiffs seek such other relief as is just and equitable.  

108. Plaintiffs demand that all issues of fact in this case be heard before ajury.
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WHEREFORE, plaintiffs demand judgment against the defendants,jointly and severally, for all

)f their damages, all together with the costs, disbursements and attorneys fees of this action.  

JAROSLAWICZ & JAROS, ESQS.  
Attorneys for Plaintiffs 
150 William Street 
New York, New York 10038 
(212) 227-27w/A 

By: -7; D/•vidh.aros• , 6931) 

Of Counsel: 

Scott Schutzman, Esq.  
LAW OFFICES OF SCOTr SCHUTZMVAL
3700 So. Susan St., Ste. 120 
Santa Ana, California 92704 

Mike Arrias, Esq.  
ARIAS, OZZELLO & GIGNAC LLP.  
6701 Center Drive West, Suite 950 
Los Angeles, California 90045
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INTRODUCTION 

The Schwinger and Astuto plaintiffs cannot state any viable claim in these cases.  

They filed these lawsuits -- relating to the former nuclear fuel processing facility in Hicksville, 

New York that closed more than 35 years ago -- without investigating the facts underlying their 

purported claims. If plaintiffs had looked into the facts before filing, they would have learned 

that the New York State Department of Environmental Conservation ("DEC") has been 

investigating the site -- "inside and out" - and has found no public health concern. The multiple 

legal insufficiencies of the amended complaints outlined below must be viewed against this 

background: that plaintiffs lack a good-faith factual basis for a case.  

These cases were originally filed on behalf of 214 identified plaintiffs, as well a 

purported class of individuals alleged to be similarly situated. On December 2, 2002, the 

Sylvania Defendants moved to dismiss those complaints as a matter of law, identifying multiple 

fundamental defects in the complaints. Before any further briefing occurred on those motions, 

this Court held a case management conference on December 3, 2002, and ordered plaintiffs to 

refile their complaints and commence new actions limited to four plaintiffs of their selection.  

Thereafter, plaintiffs revised and refiled their complaints. Given that they had received 

defendants' motions to dismiss prior to filing their new complaints, plaintiffs were fully aware of 

the legal challenges raised by defendants and defendants' position that plaintiffs lacked a good 

faith basis to bring their claims. Presumably, plaintiffs did all they could before refiling their 

complaints to respond to defendants' challenges, but the result has been, at most, the addition of 

scattered, purely conclusory allegations that fail to cure the complaints' multiple fatal defects.  

The amended complaints fail as a matter of law on at least five fundamental

grounds:



1. Failure to allege a violation of the controllin2 duty of 
care. Plaintiffs fail (and are unable) to allege adequately 
any specific violation of the defendants' controlling duty of 
care under the Price-Anderson Act, the federal statute that 
governs all actions based on alleged exposure to nuclear 
materials. All claims in both amended complaints must be 
dismissed on this ground alone.  

2. Claims for non-compensable injuries. Plaintiffs seek 
damages for alleged injuries that are not compensable 
under the Price-Anderson Act. In Astuto, plaintiffs assert 
conclusory claims for diminution in property value that fall 
outside the realm of injuries cognizable under Price
Anderson.  

3. Statute of limitations. Despite being on notice as to 
statute of limitations problems with their claims, plaintiffs 
have failed to plead sufficient information that would 
permit scrutiny of the timeliness of their claims.  

4. Non-existent and insufficiently pled claims. Two counts 
of both amended complaints, asserting claims for "civil 
conspiracy" and "misrepresentation and concealment," as 
well as a property "damages" claim and a possible "public 
nuisance" claim hazily alleged in Astuto, either assert a 
claim that does not exist under law or fail to plead the 
requisite elements of a claim.  

5. Improper parties. Verizon, Inc. and Verizon Communica
tions Inc. must be dismissed as defendants as a matter of 
law: the former because it no longer exists, and the latter 
because the amended complaints fail to make any 
allegations that support either direct or indirect liability 
against it.  

These fatal legal defects in both amended complaints are not mere pleading 

deficiencies that can be corrected with more amended complaints. Rather, because plaintiffs 

lack any factual basis for a case, the Sylvania Defendants move to dismiss with prejudice both 

the Schwinger and Astuto amended complaints.I 

The defendants joining in this memorandum and the underlying motions to dismiss - Verizon Communications 
Inc., GTE Corporation, GTE Products of Connecticut Corporation, and GTE Operations Support Incorporated 

(Continued...)
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ALLEGATIONS OF THE AMENDED COMPLAINTS.  

The present complaints arose from this Court's December 3, 2002 directive that 

plaintiffs were to refile the Schwinger case naming only three plaintiffs with alleged personal 

injury claims (hereinafter referred to as Schwinger D/) and refile what was then called the Stevens 

case naming only one plaintiff with an alleged property damage claim (now captioned and 

hereinafter referred to as Astuto).2  In their refiled complaints, plaintiffs' counsel have 

strategically avoided naming as plaintiffs individuals whose claims suffered from some of the 

most obvious fatal defects set out in defendants' December 2, 2002 motions challenging 

plaintiffs' prior complaints. These defects included claims that on their face were time-barred by 

the relevant statutes of limitations and claims for alleged injuries that were not compensable 

under the governing federal legislation, such as claims for the possibility of future bodily injury, 

for mental and emotional damage, or for loss of services and consortium of others. Despite 

counsel's apparent efforts to choose their present plaintiffs with care, the claims in the Schwinger 

H and Astuto amended complaints remain fatally flawed and must be dismissed.  

A. Schwinger II.  

The Schwinger II plaintiffs allege that, beginning in 1952, each of the so-called 

"Verizon defendants'" 3 operated a "nuclear materials processing facility" at what is now 70-140 

are referred to as the "Sylvania Defendants." In the interest of avoiding largely duplicative memoranda 
supporting the motions to dismiss the two amended complaints, the Sylvania Defendants offer this single 
memorandum in support of both motions. Any points that are unique to one amended complaint or the other are 
addressed specifically herein as pertinent to Schwinger or Astuto; unless so specified, the arguments apply to 
both amended complaints.  

2 Following the December 3 Court conference, the Astuto plaintiffs filed an initial complaint on Pecember 13, 
2002, and an amended complaint on January 3, 2003. The Schwinger plaintiffs filed an initial complaint in 
Schwingerll on December 13, 2002, and an amended complaint on December 23, 2002.  

3 The Schwinger plaintiffs define the "Verizon defendants" as "Verizon, Inc."; "Verizon Communications Inc."; 
"GTE Operations Support Incorporated"; "GTE Corporation"; and "GTE Products of Connecticut Corporation," 
together with alleged predecessor entities including "GTE Sylvania Incorporated"; "Sylvania Electric Products 

(Continued...)
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Cantiague Rock Road in Hicksville, New York. Schwinger II Am. Compl. % 1, 12. Plaintiffs 

claim that "nuclear waste" from the manufacturing process "was discharged into the drinking 

water and air of the adjoining residential neighborhood" where plaintiffs lived and that these 

"releases" allegedly "resulted in the exposure of persons living in the area to toxic and 

radioactive materials." Id. ¶¶ 12, 15.  

The three individual plaintiffs claim exposure to these alleged "releases" at 

unspecified times since 1952 and allege that they lived in the general vicinity of the facility for 

varying time spans beginning in 1948. Id. ¶¶ 7(a)-(c). As a result of those alleged exposures, 

these plaintiffs claim to have developed the following medical conditions: Melvin Schwinger, 

multiple myeloma; Susan Maiers Wiseman, kidney cancer and "other injuries"; and Claire 

Hodkinson, breast cancer. Id.  

Count One of the Schwinger II complaint asserts a Public Liability Action 

("PLA") under the Price-Anderson Act against the Sylvania Defendants. Id. % 21-39. The 

remaining five counts assert claims against all defendants under New York law for negligence, 

negligence per se, absolute or strict liability, misrepresentation and concealment, and civil 

conspiracy. Id. ¶¶ 40-72. Plaintiffs seek to recover S90 million for the six counts as "general 

damages, special damages," and "punitive and exemplary damages," id. ¶ 77, allegedly to 

Incorporated"; "GT&E Sylvania Incorporated"; "General Telephone & Electronics Corp."; and "Sylvania
Coming Nuclear Corporation." See Schwinger II Am. Compl. ¶% 8(p), 8(b)-(f). The Astuto plaintiffs define the 
"Verizon defendants" as "Verizon, Inc."; "Verizon Communications Inc."; "GTE Operations Support 
Incorporated"; "GTE Corporation"; and "GTE Products of Connecticut Corporation," together with alleged 
predecessor entities See Astuto Am Compl. %[] 11(o), 11 (b)-(f).  

The so-called "Verizon defendants" are more accurately referred to as the "Price-Anderson Defendants," 
because they are the entities alleged to have some connection to alleged nuclear releases from the Hicksville 
facility. The name "Verizon defendants" is inaccurate in that the thread supposedly tying together these 
defendants is their connection to former Sylvania entities alleged to have operated the Hicksville facility. The 
defendants submitting this memorandum thus identify themselves as the "Sylvania Defendants."

4



compensate them for physical and emotional harm, medical expenses, medical detection and 

surveillance services, loss of wages, domestic help, and to punish defendants, id. ¶ 74.  

B. Astuto.  

The named plaintiffs in Astuto, husband and wife Philip L. Astuto and Matella D.  

Astuto, allege that -- for "a period of many years" since approximately 1960, when they 

purchased their home and property in the vicinity of the Hicksville facility -- the land upon 

which their home is situated was "exposed to hazardous, toxic or radioactive substances released 

by Defendants into the environment." Astuto Am. Compl. ¶¶ 8-10, 13. The Astutos allege that 

they have suffered "property damage, diminution of real estate, [and] loss of real estate 

investment value" resulting from their property's exposure to and contamination by alleged 

hazardous substances emanating from defendants' properties. Id. ¶ 13.  

The Astuto amended complaint purports to assert eight "causes of action." The 

legal claim in the "first cause of action" is difficult to pinpoint: plaintiffs allege that 

"defendants' conduct ... violates the laws of the State of New York, the laws and regulations of 

the United States of America; constituted a public nuisance and hazard and created dangerous 

and hazardous conditions," and that "defendants are strictly liable for their conduct." Id. % 25

26. The Sylvania Defendants assume plaintiffs are attempting to state a claim for public 

nuisance under New York law.4  This "cause of action" asserts that plaintiffs have suffered 

property damage, diminution in real estate, and loss of real estate investment value. Id. ¶ 27.  

The next six claims in the Astuto amended complaint (the second through seventh 

"causes of action") appear to have been copied wholesale from the original Schwinger.complaint.  

4 Although this "first cause of action" could perhaps be read as attempting to assert a claim for strict liability 
under New York law, the Astuto plaintiffs explicitly assert such a claim in their"fifth cause of action."
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The "second cause of action" asserts a "public liability action" under the Price-Anderson Act.  

Id. ¶¶ 29-47. The third through eighth "causes of action" purport to state claims for negligence, 

negligence per se, absolute or strict liability, misrepresentation and concealment, and civil 

conspiracy. Id. % 48-83. The eighth "cause of action," entitled simply "damages," purports to 

be a freestanding claim for diminution in the value of plaintiffs' property. Id. ¶¶f 81-83.  

ARGUMENT 

I. THE REFILED COMPLAINTS FAIL TO STATE CLAIMS UNDER THE PRICE
ANDERSON ACT, THE FEDERAL LAW THAT GOVERNS ALL OF 
PLAINTIFFS' CLAIMS AGAINST THE SYLVANIA DEFENDANTS.  

A. Plaintiffs' Claims Arise Under The Price-Anderson Act, And Their Sole 
Cause Of Action Is A "Public Liability Action" Under The Act.  

Because the claims plaintiffs attempt to assert arise out of alleged exposure to 

nuclear materials, plaintiffs' actions are governed by the federal Price-Anderson Act, enacted by 

Congress in 1957 to encourage the development of the nuclear industry. Congress determined 

"that the national interest would be best served if the Government encouraged the private sector 

to become involved in the development of atomic energy for peaceful purposes under a program 

of federal regulation and licensing." Pacific Gas & Elec. Co. v. State Energy Res. Conservation 

& Dev. Comm n, 461 U.S. 190, 207 (1983). When "spokesmen for the private sector informed 

Congress that they would be forced to withdraw from the field if their liability were not limited," 

Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 64 (1978), Congress enacted 

the Price-Anderson Act, in part to "encourage the development of the nuclear industry." 42 

U.S.C. § 2012. Over the past 45 years, therefore, the federal government has regulated the 

processing of nuclear materials through a comprehensive federal scheme, which preempts the 

states from regulating the health and safety aspects of nuclear materials. See, e.g., Pacific Gas & 

Elec. Co., 461 U.S. at 208.
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In 1988, Congress amended Price-Anderson to create an exclusive, federal cause 

of action -- called a "public liability action," or "PLA" -- for any "public liability" arising from a 

"nuclear incident." See, e.g., In re TMI Litig. Cases Consol. 11, 940 F.2d 832, 857 (3d Cir.., 

1991), cert. denied, 503 U.S. 906 (1992). A "nuclear incident" is "any occurrence... within the 

United States causing . . . bodily injury, sickness, disease, or death, or loss or damage to 

property, or loss of use of property, arising out of or resulting from the radioactive, toxic, 

explosive, or other hazardous properties of source, special nuclear, or byproduct material." 42 

U.S.C. § 2 014(q).  

Circuit courts have uniformly held that by creating an exclusive federal remedy in 

a PLA and "channel[ing] all legal liability... through that cause of action," Congress intended 

to "supplant all possible state causes of action." In re TMI Litig., 940 F.2d at 856-57.  

Consequently, a public liability action is "sweeping" in scope and encompasses any legal 

liability from "nuclear incidents." Kerr-McGee Corp. v. Farley, 115 F.3d 1498, 1504 (10th Cir.  

1997), cert. denied, 522 U.S. 1090 (1998). Stated differently, after 1988, "no state cause of 

action based upon public liability exists. A claim growing out of any nuclear incident is 

compensable under the terms of the [1988 Amendments] or it is not compensable at all." In re 

TMILitig., 940 F.2d at 854; see also Corcoran v. New York Power Auth., 202 F.3d 530, 537 (2d 

Cir. 1999) (the 1988 Amendments create an "exclusive federal cause of action for radiation 

injury") (emphasis in original).  

The Schwinger II and Astuto plaintiffs allege they have been harmed by "exposure 

. . . to toxic and radioactive materials" caused by the operation of the Hicksville facility.  

Schwinger II Am. Compl. ¶ 15; Astuto Am. Compl. ¶ 18. Because plaintiffs claim damages 

from an alleged "nuclear incident," they have one, and only one, cause of action against the
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Sylvania Defendants: a PLA under the Price-Anderson Act. 5 For this reason, Counts 2 through 

6 of the Schwinger 11 amended complaint, and Causes of Action I and 3 through 8 of the Astuto 

amended complaint, must be dismissed as a matter of law as to the Sylvania Defendants. Those 
"p 

claims are instead channeled into plaintiffs' respective PLA counts: Count I in Schwinger HI and 

Cause of Action 2 in Astuto.  

B. In A Price-Anderson Act Case, Substantive State Law Applies Only To The 
Extent It Is Not Inconsistent With The Federal Regulatory Scheme.  

Congress provided in 1988 that the legal standards governing a PLA are to be 

derived from the laws of the state in which the nuclear incident at issue occurred unless that 

state's law is inconsistent with the Price-Anderson Act: 

A public liability action shall be deemed to be an action arising 
under [the Act], and the substantive rules for decision in such 
action shall be derived from the law of the State in which the 
nuclear incident involved occurs, unless such law is inconsistent 
with the provisions [of the Act].  

42 U.S.C. § 2014(hh). As emphasized by the Seventh Circuit, 

Congress did not adopt in wholesale fashion state law. State law 
serves as the basis for the cause of action only as long as state law 
is consistent with the other parts of the Act. Congress desired that 
state law provide the content for and operate as federal law; 
however, Congress recognized that state law would operate in the 
context of a complex federal scheme which would mold and shape 
any cause of action grounded in state law.  

As the Schwinger plaintiffs have plainly stated to this Court, their case is "a Price-Anderson action, [which] 
arises from the exposure of [plaintiffs] to radioactive waste." Ex. A (Schwinger Plaintiffs' Memorandum of 
Law In Support Of Their Proposed Case Management Order, Nov. 15, 2002, at 2) (All documents referred to in 
this memorandum as "Ex." are provided in the Exhibits to Memorandum in Support of the Sylvania 
Defendants' Motions to Dismiss the Amended Complaints, submitted with the memorandum.) Because the 
Astuto complaint virtually copies the Schwinger allegations, the same is true of that case. Moreover, the 
Schwinger plaintiffs explicitly admit that the "statutory standard of care" governing their "Price-Anderson 
action" is the federal radiation dose standards, as set forth at 10 C.F.R. § 20 etseq. See Ex. A at 3.
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O'Conner v. Commonwealth Edison Co., 13 F.3d 1090, 1100 (7th Cir.), cert. denied, 512 U.S.  

1222 (1994).  

For this reason, with respect to any state law claim channeled into a PLA, the 

Price-Anderson Act requires a court "to assess whether the applicable state law is consistent with 

federal law," id., or "conflict[s] with other parts of the Price-Anderson scheme," In re TMILitig., 

940 F.2d at 858. Claims that are inconsistent with the federal scheme are "preempted . . .  

because any state duty would infringe upon pervasive federal regulation in the field of nuclear 

safety, and thus would conflict with federal law." Id. at 859-60.  

Federal courts throughout the nation have consistently held that the applicable 

standard of care in a Price-Anderson case is set by the radiation dose standards in place at the 

time of the alleged nuclear incident, as promulgated by the AEC (or its successors, the Nuclear 

Regulatory Commission and the Department of Energy). See, e.g., Roberts v. Florida Power & 

Light Co., 146 F.3d 1305, 1308 (1 1th Cir. 1998) (observing that "virtually every federal court to 

consider the issue, including three circuit courts of appeals, have held that federal regulations 

must provide the sole measure of defendants' duty in a public liability cause of action"), cert.  

denied, 525 U.S. 1139 (1999); O'Conner, 13 F.3d at 1105 (reiterating that "federal regulations 

must provide the sole measure of the defendants' duty in a public liability action"). Every theory 

of liability set forth in the amended complaints (Le., the state law theories channeled into 

plaintiffs' exclusive PLA claim) is "inconsistent with" this standard of care and therefore is 

preempted. See In re TMILitig., 940 F.2d at 859-60.  

C. Plaintiffs' Price-Anderson Act Claims Must Be Dismissed Because Plaintiffs 
Do Not Adequately Allege, And Lack A Good-Faith Basis For Alleging, That 
Defendants Violated The Radiation Dose Limits Established By Federal Law.  

In a PLA, a plaintiff must adequately allege that the defendants breached the 

controlling duty of care under federal law -- the federal dose standards -- by exposing him or her
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to radiation in excess of the dose standards set by federal law. Both amended complaints must 

be dismissed because plaintiffs have not adequately alleged, and cannot allege in good faith, that 

the Sylvania Defendants breached the only standard of care applicable to the operation of the 

Hicksville facility: the radiation dose standards promulgated by the Atomic Energy 

Commission, or "AEC," in effect during the time the facility operated.  

Plaintiffs who have not adequately pleaded doses in excess of the applicable 

federal standards, or whose theories of liability are inconsistent with the dose standards, cannot 

state a PLA claim. See, e.g., Roberts, 146 F.3d at 1308 (dismissing negligence, strict liability 

and loss of consortium claims for failure to allege a violation of federal dose standards); Gassie 

v. SMH Swiss Corp. for Microelectric and Watchmaking Indus. Ltd., No. Civ.A. 97-3557, 1998 

WL 158737, at *4 (E.D. La. Mar. 26, 1998) (dismissing negligence, breach of warranty and 

battery claims channeled into a PLA for failure to plead a violation of the dose limits); cf Carey 

v. Kerr-McGee Chemical Corp., 60 F. Supp. 2d 800, 811 (N.D. 111. 1999) (granting summary 

judgment on nuisance and trespass claims because no evidence of violation of dose standards); 

but cf Bohrmann v. Maine Yankee Atomic Power Co., 926 F. Supp. 211, 221 (D. Me. 1996) 

(stating that a violation of federal dose standards was necessary for recovery based on a 

negligence theory, but not for recovery based on theories of intentional tort and fraud).  

The AEC regulations setting forth the maximum permissible doses to off-site 

residents caused by work performed under AEC licenses at the time the Hicksville facility was 

operated were published (as plaintiffs themselves note, see supra n.5) in the Federal Register, at 

10 C.F.R. § 20 et seq. See Ex. B (CFR provisions from 1959, 1963, and 1967). Work performed 

under AEC contracts during the same time period was subject to the AEC numerical off-site
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dose standards published in AEC "Manual Chapters." See Exs. C-E (AEC Manual Chapters 

from 1954 through 1968).6 

As the Sylvania Defendants stressed in their December 2, 2002 motions to 

dismiss addressed to plaintiffs' prior complaints, nowhere in the combined 130 pages of those 

two complaints did plaintiffs allege that they were exposed to radiation at a level in excess of the 

radiation dose standards established by federal law. Despite having this omission brought to 

their attention before the filing of their present complaints, plaintiffs failed to cure this fatal 

defect, and their complaints must be dismissed on this basis alone. The Astuto amended 

complaint contains no allegation whatsoever regarding the radiation doses to which plaintiffs 

allege they were exposed or the amounts of radioactivity allegedly present on their property 

necessary to impart those doses. In Schwinger 11, plaintiffs sought to address this defect in the 

most cursory way possible. In conclusory language, the Schwinger H plaintiffs allege merely 

that defendants breached their duty of care by permitting plaintiffs "to be exposed to an amount 

of radiation in excess of federally defined permissible radiation dose standards." Schwinger II 

Am. Compl. ¶1 43, 50. That conclusory assertion is insufficient to satisfy plaintiffs' pleading 

burden to state a PLA claim. Plaintiffs cannot salvage their Price-Anderson PLA claims simply 

by alleging in the vaguest and most conclusory terms that plaintiffs were exposed to radiation in 

excess of federal does standards, while providing no allegations about the applicable standards or 

6 Licensed activities generally involved the processing of nuclear materials for commercial purposes, whereas 
contract activities generally involved the processing of nuclear materials for military or government use.  
Compare Roberts, 146 F.3d at 1306 (involving claims against nuclear power plant operator licensed by AEC) 
with Lamb v. Martin Marietta Energy Sys., Inc., 835 F. Supp. 959, 960 (W.D. Ky. 1993) (invoving claims 
against operators of gaseous diffusion plant that enriched uranium for military use). The Sylvania Defendants 
cite both the "licensee" radiation protection standards and the "contractor" standards in this memorandum 
because the Hicksville facility processed nuclear materials pursuant to both a license from and a contract with 
the AEC. The preemptive reach of both standards and the effect of those standards on the claims here is the 
same.
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the levels to which plaintiffs were allegedly exposed. Plaintiffs similarly provide no allegations 

regarding the pathway or mechanism by which they and/or their property specifically were 

exposed to the radiation. It is insufficient, even under liberal notice pleading, not to allege how 

- and by how much - the defendants supposedly failed to meet the sole standard against which 

defendants' conduct is to be evaluated. See Roberts, 146 F.3d at 1308; Gassie, 1998 WL 

158737, at * 4.7 

Not only do the Schwinger 11 and Astuto amended complaints fail adequately to 

plead that this governing duty of care was breached, plaintiffs do not deny that they lack a good

faith basis to make such an allegation. Shortly after these actions were filed, the local press 

reported the admission of Bob Sullivan, Esq., counsel for the Schwinger plaintiffs, that he had 

not conducted any pre-filing investigation of plaintiffs or their residences to ascertain whether 

they and their properties had actually been exposed to radiation originating from the Hicksville 

facility. Instead, counsel stated that they filed suit solely to attempt -- vainly, as established in 

Part II of this memorandum -- to beat the statute of limitations. See Ex. F, (Goodman, E., 

"Neighbors of Old Nuclear Fuel Plant Sue Over Sicknesses," The New York Times, April 4, 

2002, See. B, at 5 (reporting that Mr. Sullivan stated that he "planned to" commission 

epidemiological and soil studies, but had not done so, despite the fact that, as the Times reported, 

"there is little to indicate the factory was at fault" for his clients' cancer)). Neither Mr. Sullivan 

and his firm, nor counsel for the Astuto plaintiffs, have denied this reported failure to conduct 

7 In stark contrast to the present case, the court in Corcoran v. New York Power Auth., 935 F. Supp. 376, 388 
(S.D.N.Y. 1996), declined to dismiss a PLA complaint where the plaintiffs had pled exposure to levels of 
radiation in excess of the regulations and also provided detailed allegations setting out the path and mechanisms 
of the transmission of radiation from its source to the exposed individual. See id. at 382. In denying the motion 
to dismiss, the Corcoran court also stressed that "a pro se complaint such as this one is held to less stringent 
standards than formal pleadings drafted by lawyers" Id. (quotations omitted).
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any pre-filing factual investigation.8 Moreover, although plaintiffs' inability to make the 

necessary allegations in good faith was called to their attention in the Sylvania Defendants' first 

motion to dismiss, plaintiffs failed to address the issue in their refiled complaints - apparently, 

because they have no response. Rather than setting out adequate allegations demonstrating that 

the federal dose standards were violated, plaintiffs are forced to resort to conclusory assertions 

that lay bare their lack of sufficient investigation and absence of a good-faith basis to proceed.  

This Court may also take judicial notice of public statements by the New York 

state agency that actually has been investigating the environment at and around the former 

Hicksville facility. 9 The New York State Department of Environmental Conservation ("DEC") 

has stated publicly: 

(i) "Under the current site conditions, no exposure concerns 
have been identified for site workers or the general public." 
See Ex. G (New York State Department of Environmental 
Conservation Fact Sheet, November 2002, at 2); Ex. H 

8 This Court may take judicial notice of the publication in the news media of plaintiffs' public statements. See 
Fed. R. Evid. 201(b) (judicial notice may be taken of fact readily determined by reference to sources whose 
accuracy cannot reasonably be questioned); Fed. R. Evid. 201(d) (udicial notice mandatory if requested by a 
party and necessary information supplied); In re Sterling Foster & Co. Secs. Litig., 222 F. Supp. 2d 312, 321 
(E.D.N.Y. 2002) (taking judicial notice of newspaper articles); The Manufacturers Life Ins. Co. v. Donaldson, 
Lufkin & Jenrette Secs. Corp., No. Civ.A. 99-1944 (NRB), 2000 WL 709006 at *1 (S.D.N.Y. June 1, 2000) 
(taking judicial notice of newspaper article in context of motion to dismiss). The Court may take judicial notice 
of the fact that Mr. Sullivan's statements appeared in The New York Times, which does not require the Court to 
take notice of the truth of the contents. The truth of this admission does not appear to be in dispute, however, 
because as noted, none of plaintiffs' counsel deny that they conducted no pre-filing factual investigation. See 
Estabrook v. City of Dayton, No. Civ.A. 3-96-0071, 1997 WL 1764764, at *2 (S.D. Ohio 1997) (taking judicial 
notice of the facts as reported in newspaper articles not disputed by opposing party).  

9 Judicial notice of public reports of government agencies is also appropriate under Fed. R. Evid. 201-. See, e.g., 
Nickens v. New York State Dep't of Correctional Servs. No. Civ.A. 94-5424 (FB), 1996 WL 148479, at *1 
(E.D.N.Y. Mar. 27, 1996) (taking judicial notice of documentation provided by the Equal Employment 
Opportunity Commission); County Vanlines, Inc. v. Experian Info. Solutions, Inc., 205 F.R.D. 148, 154 
(S.D.N.Y. 2002) (taking judicial notice of the findings of the National Labor Relations Board). Again, insofar 
as the Sylvania Defendants are aware, plaintiffs do not dispute the contents of the New York State DEC reports.
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(New York State Department of Environmental 
Conservation News Release, Nov. 19, 2002, at 2 (same)).' 0 

(ii) "[N]o appreciable exposures have been identified for site 
workers or the general public." See Ex. I (New York State 
Department of Environmental Conservation Fact Sheet, 
March 2002, Soil Remediation Work Plan, Former 
Sylvania Electric Products Facility, at 2).  

(iii) "[R]esults of... soil samples found no organic or inorganic 
compounds at levels that represent a public health 
concern." See Ex. J (New York Department of 
Environmental Conservation Fact Sheet, May 2001, 
Voluntary Investigative Report, Former Sylvania Electric 
Products Incorporated Facility, at 4).  

(iv) The DEC has "studied this thing inside out and continue to 
do so, and we are not finding contaminants that pose a 
substantial risk, or pathways of exposure." See Ex. K 
(Rather, J., "So How Contaminated Is The Old Nuclear 
Plant?," The New York Times, January 13, 2002, Sec. 14LI, 
at 1).  

Because plaintiffs have not pleaded, and lack a good-faith basis to plead, that they 

were exposed to radiation from the Hicksville facility in excess of the governing federal dose 

standards, the PLA claims against the Sylvania Defendants in both actions -- Count I of the 

Schwinger I1 amended complaint, and the Second Cause of Action of the Astuto amended 

complaint -- must be dismissed with prejudice. See, e.g., Roberts, 146 F.3d at 1308; O'Conner, 

13 F.3d at 1105.  

10 Although it is also public knowledge that the DEC has been working with certain of the defendants to test the 

facility and plans are being made to remediate the facility in order to remove soil from the site that may contain 
slightly above background levels of contaminants, that does not mean -- and has never been claimed by the 
DEC to mean -- that public health in the vicinity of the site has ever been threatened or that amounts in excess 
of applicable dose levels were found.
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D. Plaintiffs' Claims For Alleged Diminution In Property Value Are Not 
Cognizable Under the Price-Anderson Act.  

In the Astuto case, plaintiffs' claims are not cognizable under the Price-Anderson 

Act for another reason: the Price-Anderson Act permits property owner plaintiffs to seek" 

compensation only for "loss of or damage to property, or loss of use of property." 42 U.S.C.  

§ 2014(q) (emphasis added). Congress chose not to allow recovery for a diminution in the value 

of property due to its proximity to a nuclear facility.  

Although they attempt to disguise the fact with conclusory pleading, the Astuto 

plaintiffs are ultimately seeking compensation for diminution in the value of their property due to 

its proximity to the Hicksville site. They explicitly allege that they have suffered "diminution of 

real estate" and "loss of real estate investment value." Astuto Am. Compl. ¶ 13. In their "eighth 

cause of action" for damages, plaintiffs tellingly allege that they "reside in close proximity to the 

Sylvania facility and as a result their home has decreased in value because of not only its 

proximity, but also because of the potential that their house has been contaminated due to the 

spread and dissemination of nuclear and other toxic contaminants." Id. at 82 (emphasis added).  

Such alleged damages -- for diminution of property value and potential harm -- provide no basis 

for a Price-Anderson claim.  

Apparently recognizing that the Price-Anderson Act does not allow such claims, 

plaintiffs allege in conclusory fashion that "their property has been exposed on numerous 

occasions to hazardous, toxic or radioactive substances," that such substances "have infiltrated, 

polluted and contaminated the land, groundwater etc.," and that plaintiffs have suffered 

"property damage." Astuto Am. Compl. ¶ 13. Such vague, generalized allegations fail to 

provide adequate notice that plaintiffs have property claims cognizable under the Price-Anderson 

Act. Plaintiffs have not alleged, and apparently cannot allege, that they have suffered any loss of
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the use of their property nor do they specify any type of damage caused to the property.  

Although they alleged that their property was "exposed" to and "contaminated" by hazardous 

and toxic substances, plaintiffs fail to allege: what specific substances contaminated their 

property; the amounts of those substances involved; the means by which the alleged 

contaminants reached their property; and how they damaged plaintiffs' property. At bottom, 

plaintiffs seek compensation because they believe that their house and property have decreased 

in value because of their proximity to the facility and the potential that their house has been 

contaminated due to the spread and dissemination of nuclear and other toxic contamination.  

Congress, however, specifically excluded such claims under Price-Anderson. See 

S. Rep. No. 296 (1957), reprinted in 1957 U.S.C.C.A.N. 1803, 1818 ("[IJt is not the intention of 

the committee to have the damage to property which is included in the term 'nuclear incident' 

include the diminution in value or other similar causes of action which may occur, namely, from 

the location of an atomic energy activity at a particular location."). Because the alleged property 

damages sought in the Astuto amended complaint are not cognizable under the Price-Anderson 

Act, that complaint must be dismissed.  

In addition, state law is in accord with the Price-Anderson Act in holding that 

plaintiffs may not recover damages based on diminution in property value, but that plaintiffs 

must allege and prove actual physical harm to their property. The "widely accepted if not 

universal view among the courts in this country is that causing the value of another's property to 

diminish is not in and of itself a basis for tort liability. Something more -- physical invasion or 

damage, or unreasonable interference with that person's use and enjoyment of the property -- is 

required." Mehlenbacher v. Akzo Nobel Salt, Inc., 71 F. Supp. 2d 179, 188 (W.D.N.Y. 1999) 

(applying New York law), vacated and remanded on jurisdictional grounds, 216 F.3d 291 (2d
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Cir. 2000). As noted above, the Astuto amended complaint does not adequately allege actual 

physical contamination or interference with any use and enjoyment of property, but rather merely 

alleges diminution in property value because of the property's "proximity" to the Sylvania 

facility and the "potential" for contamination. This is precisely the kind of stigma-based claim 

for which the courts have held recovery is barred under state law. "Stigma damages alone are 

too remote and speculative to be recoverable." Id. at 185.  

Accordingly, even if the Astuto plaintiffs' state law claims are not dismissed in 

the face of their Price-Anderson claim -- as is required -- dismissal of those claims would be 

required because plaintiffs have failed adequately to allege that they suffered the type of actual 

harm to their property for recovery is allowed under state law.  

II. PLAINTIFFS' CLAIMS SHOULD BE DISMISSED FOR FAILURE TO PLEAD 
DATES WITHIN THE STATUTE OF LIMITATIONS WHEN THEIR ALLEGED 
INJURIES WERE DISCOVERED.  

This action, commenced in April 2002, relates to operations conducted in 

Hicksville beginning in 1952 and ending in 1967. For this reason, scrutiny of the timeliness of 

plaintiffs' claims is particularly important. Even if plaintiffs' claims against the Sylvania 

Defendants are not dismissed altogether, as they clearly should be as set forth in Part I above, 

many (if not all) of plaintiffs' claims likely fail as an independent matter because they are time

barred.  

The Price-Anderson Act provides no statute of limitations applicable to PLAs, nor 

any rules as to when a PLA cause of action accrues. Therefore, the timeliness of a PLA is 

governed by the most analogous state law provisions, as long as those provisions are not 

inconsistent with federal law. See Part II.A. infra. Under New York law, the applicable statute 

of limitations for personal injury and property damage claims is three years. Such claims accrue 

upon discovery of the injury: the date when plaintiffs allegedly discerned any bodily symptoms
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or received a diagnosis, whichever is earlier, or the date when plaintiffs discovered their property 

was damaged. See Part II. B. infra.  

Although the Sylvania Defendants raised these deficiencies in their motions to 

dismiss the predecessor Schwinger and Stevens complaints, plaintiffs failed to correct these 

defects in the subsequently refiled Schwinger H and Astuto amended complaints that are the 

subject of the present motions. Plaintiffs' failure to correct these defects raises serious issues 

about plaintiffs' ability to plead in good faith any basis for determining that the relevant statutes 

of limitations can be satisfied. Because plaintiffs have failed to plead the dates on which they 

discovered their injuries, those claims should -- if not otherwise already dismissed altogether on 

Price-Anderson grounds -- be dismissed without prejudice as to those plaintiffs who can, in good 

faith, plead that they discovered their alleged injuries or diminution in property value less than 

three years before their claims were filed."t 

A. State Law Governs The Limitations Period And The Accrual Of Plaintiffs' 
Claims Against The Sylvania Defendants.  

The Price-Anderson Act contains no statute of limitations provision for public 

liability actions, except for those involving an "extraordinary nuclear occurrence," which is not 

alleged to have occurred here.' 2 The Second Circuit has therefore held that in a Price-Anderson 

Subsequent to the filing of the complaints at issue, plaintiffs began providing their initial disclosures to 
defendants as ordered by the Court. Although far from complete, the medical information in these initial 
disclosures already indicates that at least some of the present plaintiffs had their medical conditions diagnosed 
more than three years before claims were filed -- and accordingly could not satisfy the relevant statutes of 
limitations.  

12 An "extraordinary nuclear occurrence" ("ENO") is "any event causing a discharge . . . offsito, or causing 
radiation levels offsite, which the Nuclear Regulatory Commission or the Secretary of Energy ... determines 
has resulted or will probably result in substantial damages to persons offsite or property offsite." 42 U.S.C.  
§ 2014(). In the case of an ENO, the Act authorizes the Department of Energy to require its contractors to 
waive any limitations defense if suit is brought within three years of a plaintiff's discovery of his injury. See 42 
U.S.C. §§ 2 0140),2210(n).
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action, a federal court "must apply the limitations period of the state-law cause of action most 

analogous to the federal claim." Corcoran v. New York Power Auth., 202 F.3d 530, 542 (2d Cir.  

1999) (internal quotation marks and citations omitted). The most analogous cause of action to 
"*1 

plaintiffs' Price-Anderson claims is a New York action for personal injury or property damage, 

the statute of limitations for which is three years from the date the claim accrues. See N.Y.  

CPLR § 214(4), (5).  

New York law also governs the date on which the plaintiffs' claims accrued. As 

discussed in Part I, the Price-Anderson Act provides that "the substantive rules for decision...  

shall be derived from the law of the State in which the nuclear incident involved occurs, unless 

such law is inconsistent with the provisions of [the Price-Anderson Act]." 42 U.S.C. § 2014(hh).  

Although the Second Circuit has not determined whether accrual rules are "substantive" within 

the meaning of the Act, see Corcoran, 202 F.3d at 544 (declining to address the question as 

unnecessary in order to dismiss plaintiffs' claims), other courts, including the Southern District 

of New York, have indicated that accrual rules are indeed substantive and that state law therefore 

applies. See Corcoran v. New York Power Auth., No. Civ.A. 95-5357 and 95-8102, 1997 WL 

603739, at *5 (S.D.N.Y. Sept. 29, 1997) (applying New York law);13 Tokerud v. Pacific Gas & 

Elec. Co., No. Civ.A. 96-16629 and 96-16631, 1998 WL 168716 at *1 (9th Cir. Apr. 8, 1998) 

(applying California law); Nieman v. NLO, Inc., 108 F.3d 1546, 1554-60 (6th Cir. 1997) 

(applying Ohio law); Tilley v. Pacific Gas & Elec. Co., No. Civ.A. 94-56313, 1996 WL 109385, 

13 The District Court in Corcoran determined that the New York wrongful death and survival rules were 
substantive, a conclusion that applies with equal force to plaintiffs' other tort claims. The CPLR's statute of 
limitations provision governing personal injury and property damage claims is not distinguishable from, and 
indeed is phrased almost identically to, New York's wrongful death statute. Compare N.Y. CPLR § 214(5) 
("The following actions must be commenced within three years ... an action to recover damages for an injury 
to property except as provided in sections 214-b, 214-c and 215.") with N.Y. EPTL § 5.4-1 ("Such an action 
must be commenced within two years after the decedent's death.").
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Mar. 12, 1996) (applying California law); Lujan v. Regents of the University of California, 69 

F.3d 1511, 1517 (10th Cir. 1995) (applying New Mexico law); Cook v. Rockwell lnt 7 Corp., 755 

F. Supp. 1468, 1482 (D. Colo. 1991) (applying Colorado law).  

New York statutes of limitations and accrual rules therefore apply -- unless they 

are "inconsistent with" the Price-Anderson Act. Unlike the precise federal duty of care under 

Price-Anderson, which preempts any contrary duties that state law might impose in PLAs, 

Congress provided no statutes of limitation or accrual rules with which state law might conflict.  

Therefore, New York's statutes of limitations and accrual rules are not "inconsistent with" the 

federal statutory scheme. Cf Corcoran, 202 F.3d at 538-41 (holding that New York law 

provision barring claims against a public agency as to which notice was not provided within 90 

days was not "inconsistent with" Price-Anderson). The absence of a specified limitations period 

and accrual rule in the statutory language of Price-Anderson reflects Congress's determination 

that borrowing analogous state law provisions is appropriate. See, e.g., Lujan, 69 F.3d at 1518 

(noting that it is not inconsistent with Price-Anderson to apply state rules in public liability 

actions that, as in these cases, do not involve ENOs).  

B. Plaintiffs' Claims Should Be Dismissed Without Prejudice To Refiling By 
Those Plaintiffs Who Can Allege In Good Faith That They Discovered Their 
Injuries Within Three Years Of Filing Their Claims.  

The claims for personal injury and property damage in each amended complaint 

are governed by New York's three-year limitations period. The New York accrual rule 

applicable to plaintiffs' personal injury and property damage claims provides that "the three-year 

period within which an action to recover damages for personal injury or injury to property 

caused by the latent effects of exposure to any substance or combination of substances ... shall 

be computed from the date of discovery of the injury by the plaintiff or from the date when
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through the exercise of reasonable diligence such injury should have been discovered by the 

plaintiff, whichever is earlier." N.Y. CPLR § 214-c(2) (emphasis added).' 4 

The seminal case interpreting CPLR 214-c(2) is In re Matter of New York County 
"*1 

DES Litigation (Wetherill v. Eli Lilly & Co.), 89 N.Y.2d 506, 655 N.Y.S.2d 862 (1997). There, 

the New York Court of Appeals was faced with the question of when a plaintiff who alleged 

injuries resulting from her mother's ingestion of DES "discovered" her injuries for purposes of 

the statute. It held that "the time for bringing the action begins to run under the statute when the 

injured party discovers the primary condition on which the claim is based." 89 N.Y.2d at 509, 

655 N.Y.S.2d at 863. The Court of Appeals specifically rejected plaintiff's argument that "the 

'discovery of the injury' is not complete within the meaning of the statute until the injured party 

discerns both the bodily symptoms and the fact that those symptoms have a nonbiological 

cause." 89 N.Y.2d at 511, 655 N.Y.S.2d at 864. To the contrary, it held that "discovery of the 

injury" within the meaning of CPLR 214-c(2) occurs when a plaintiff first becomes aware of 

"discernible bodily symptoms," even though the plaintiff does not know the cause of the injury, 

or indeed even that the injury is attributable to an "outside, nonbiological source." 89 N.Y.2d at 

512, 655 N.Y.S.2d at 865. Under New York law, "'discovery of the injury' was intended [by the 

legislature] to mean discovery of the condition on which the claim was based and nothing more." 

89 N.Y.2d at 513, 655 N.Y.S.2d at 866.  

14 The claims of certain plaintiffs may be governed by an even stricter accrual rule, that of New York common 
law, under which a claim accrues when a plaintiff is first exposed to a toxic substance. See Schmidt v.  
Merchants Despatch Transportation, 270 N.Y. 287, 300, 200 N.E. 824, 827 (1936). Under CPLR § 214-c(6), 
this accrual rule applies to any plaintiff who discovered, or reasonably should have discovered, his injury before 
July 1, 1983. See N.Y. CPLR 214-c(6). (Section 214-c(2) does not apply if the time period for plaintiff to 
assert his claim had expired before July 1, 1986.) Any such plaintiff, of course, would also be time-barred if 
CPLR § 214-c(2) applied.
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Cases following Wetherill have made it clear that the three-year period for 

personal injury claims begins to run upon the earlier of diagnosis of a disease or the onset of 

symptoms. See Searle v. City ofNew Rochelle, 293 A.D.2d 735, 736, 742 N.Y.S.2d 314, 315 (2d 

Dep't 2002); Chavious v. Tritec Asset Mgmt., Inc., 284 A.D.2d 362, 363, 726 N.Y.S.2d 676, 677 

(2d Dep't 2001); Krogmann v. Glens Falls City School Dist., 231 A.D.2d 76, 77, 661 N.Y.S.2d 

82, 83 (3d Dep't 1997); Sweeney v. General Printing, Inc., 210 A.D.2d 865, 866, 621 N.Y.S.2d 

132, 133 (3d Dep't 1994); Johnson v. Ashland Oil, Inc., 195 A.D.2d 980, 981, 601 N.Y.S.2d 756 

(4th Dep't 1993); Cochrane v. A C and S, Inc., No. Civ.A. 92-8841, 1998 WL 642719, at *3 

(S.D.N.Y. Sept. 18, 1998).15 

Both the Schwinger II and Astuto amended complaints pointedly remain silent as 

to the dates when plaintiffs discovered their symptoms or received a diagnosis or discovered 

damage to their property. Although pleading specific dates is not always mandatory under the 

Federal Rules, federal courts in personal injury have required plaintiffs to plead the dates of their 

injuries in appropriate circumstances. See, e.g., Linnaberry v. DePauw, 695 F. Supp. 411, 412 

(C.D. 111. 1988). Such a requirement is particularly appropriate -- and indeed, is arguably 

essential - in an action like this one, in which exposures are alleged to have occurred over a 

great period of time commencing many years ago. In addition, requiring plaintiffs to plead the 

dates on which they discovered their symptoms or received a diagnosis (whichever was earlier) 

will streamline the discovery process, as there is no reason for the defendants to engage in costly 

discovery -- depositions, document requests, interrogatories -- of those plaintiffs whose claims 

are time-barred.  

15 For property damage claims, the limitations period likewise commences on the earlier of when a plaintiff 
discovered, or through the exercise of reasonable diligence should have discovered, that his property was 
damaged. N.Y. CPLR § 214(4).
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For the foregoing reasons, if the complaints are not dismissed as a matter of law 

in their entirety on Price-Anderson grounds, then the Court should dismiss the amended 

complaints on statute-of-limitations grounds. If plaintiffs can allege in good faith, in a 

subsequent amendment, that they discovered their symptoms or received a diagnosis -

whichever is earlier -- after April 3, 1999 (in the case of claims of plaintiffs Schwinger and 

Wiseman asserted in the original Schwinger complaint), or after September 13, 1999 (in the case 

of claims of plaintiff Hodkinson first asserted in the amended Schwinger complaint), then their 

claims would not be time-barred. See Huntington Steel Corp. v. United States, 153 F. Supp. 920, 

922 (S.D.N.Y. 1957) (dismissing a complaint under the Federal Tort Claims Act without 

prejudice on the condition that the accrual date would be repleaded). The claims of those who 

cannot make such good-faith allegations, however, are time-barred under CPLR § 214-c(2).  

Similarly, the Astuto plaintiffs have failed to plead the dates when they discovered 

the alleged injuries to their property, and these property damage claims should therefore be 

dismissed as well. The dismissal should be without prejudice if the Astuto plaintiffs can plead 

that they discovered the alleged injuries within three years of filing suit.  

C. Plaintiffs Cannot Invoke The "Discovery Of The Cause" Exception In CPLR 
§ 214-c(4).  

New York law provides a narrow exception to the general rule that claims for 

personal injury and property damage accrue upon "discovery of the injury" for situations in 

which the medical and scientific communities have not yet discovered the cause of a particular 

kind of injury. This exception, contained in CPLR § 214(c)-4, provides that "where the 

discovery of the cause of the injury is alleged to have occurred less than five years after 

discovery of the injury or when with reasonable diligence such injury should have been
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discovered, whichever is earlier, an action may be commenced or a claim filed within one year of 

such discovery of the cause of the injury." N.Y. CPLR § 214-c(4).  

A plaintiff seeking to qualify for this exception, however, "is required to allege, 

and prove that technical, scientific or medical knowledge and information sufficient to ascertain 

the cause of the injury had not been discovered, identified or determined prior to the expiration 

of the period within which the action or claim would have been authorized." Id. (emphasis 

added). In Wetherill, the New York Court of Appeals interpreted CPLR § 214-c(4) narrowly, 

and stressed that this provision does not depend on plaintiffs' "subjective understanding of the 

etiology of their conditions," but rather only upon the state of "technical knowledge of the 

scientific and medical communities." Wetherill, 89 N.Y.2d at 515, 655 N.Y.S.2d at 867 

(emphasis added).  

This "discovery of the cause" does not apply in these cases. Plaintiffs have not, in 

the amended complaints, made any allegations of the sort contemplated by CPLR § 214-c(4).  

Rather than alleging what knowledge the medical or scientific communities supposedly lacked 

that prevented the cause of plaintiffs' alleged injuries from being discoverable, plaintiffs have 

merely parroted the words of the CPLR. See Schwinger II Am. Compl. ¶ 76 ("[T]o the extent 

that any plaintiff herein is required to, it is alleged that pursuant to CPLR 214-c, the technical, 

scientific or medical knowledge and information sufficient to ascertain the cause of their injury 

had not been discovered, or identified, or determined prior to the expiration of the period within 

which this action could otherwise have been brought .... "); Astuto Am. Compl. ¶ 87 (same).  

These allegations are insufficient as a matter of law, because conclusory 

allegations are "not acceptable [in a complaint] . . . where no facts are alleged to support the 

conclusion." Mercado v. Kingsley Area Schools, 727 F. Supp. 335, 338 (W.D. Mich. 1989). In
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an analogous circumstance in a Price-Anderson case, the court found the mere restatement of 

statutory terms impermissible as a pleading matter and required the plaintiffs to come forward 

with some facts supporting their claim. See Cook, 755 F. Supp. at 1475 (requiring plaintiffs to 

allege at least one response cost).  

Plaintiffs' inability to make the required allegations that the scientific and medical 

communities lacked any awareness of the connection between exposure to radiation and certain 

forms of disease until 2001 is, of course, not surprising: cases alleging off-site exposure to 

radiation as the cause of various injuries have been in the public realm for decades. See, e.g., 

Good Fund, Ltd. v. Church, 540 F. Supp. 519 (D. Colo. 1982), rev'd, McKay v. United States, 

703 F.2d 464 (10th Cir. 1983); Lamb v. Martin Marietta Energy Sys., 835 F. Supp. 959 (W.D.  

Ky. 1993). Moreover, many of the allegations in the amended complaints are flatly inconsistent 

with CPLR § 214-c(4). Plaintiffs have repeatedly alleged that the Price-Anderson Defendants 

had "full knowledge" for "decades" of the consequences of exposure to the substances allegedly 

released from the Hicksville facility. See Schwinger II Am. Compl. ¶¶ 17, 19, 44, 45, 56, 61; 

Astuto Am. Compl. ¶ 22.16 

16 Nor do accrual rules that have been developed under federal common law in other contexts apply in Price
Anderson cases. That is because the Price-Anderson Act is readily distinguishable from other federal statutes to 
which certain courts have held that federal common law accrual rules apply, even when state statutes of 
limitations are borrowed. See, e.g., Kronisch v. United States, 150 F.3d 112, 121 (2d Cir. 1998) (claims under 
the Federal Tort Claims Act do not accrue until plaintiffs have discovered their injuries and the cause of their 
injuries); Eagleston v. County of Suffolk, 790 F. Supp. 416, 418 (E.D.N.Y. 1992) (same accrual rule for claims 
under 42 U.S.C. § 1983), aft'd, 41 F.3d 865 (2d Cir. 1994), cert. denied, 516 U.S. 808 (1995). Unlike statutes 
such as the Federal Tort Claims Act and 42 U.S.C. § 1983, in the Price-Anderson Act, Congress made an 
explicit choice to enact a federal limitations period and accrual rule for a certain type of action under the statute 
(an ENO), and, equally explicitly, specified that state law should apply in all other circumstances, unless it is 
inconsistent with the statutory scheme. These legislative choices evince Congress's clear intent that federal law 
should not govern statute of limitations calculations outside the context of ENOs. Not a single Price-Anderson 
case has held to the contrary.
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D. Equitable Tolling Is Inapplicable To The Running Of The Statute Of 
Limitations.  

Plaintiffs' allegations of misrepresentations and "fraudulent concealment" are far 

too generalized to invoke tolling of the applicable limitations periods based upon equitable".I 

estoppel. Under New York law, frauid may equitably estop a defendant from asserting a statute

of-limitations defense, but only if the following elements are sufficiently alleged: (i) the 

defendant must have made intentional misrepresentations of a material fact to the plaintiff; and 

(ii) the plaintiff must actually, and justifiably, have relied on those misrepresentations in failing 

timely to commence the action. See, e.g., Lindsley v. Lindsley, 54 A.D.2d 664, 664, 387 

N.Y.S.2d 840, 842 (1 st Dep't 1976). With respect to estoppel based on fraudulent concealment, 

it must be alleged that the defendant was under a duty to disclose the information at issue to the 

plaintiff. See, e.g., Cabrini Medical Center v. Desina, 64 N.Y.2d 1059, 1062, 489 N.Y.S.2d 872, 

875 (1985).  

The amended complaints fail to meet these standards. First, the amended 

complaints offer no allegations of specific acts of misrepresentation or concealment by any of the 

defendants; rather, they merely allege a generalized "conspiracy" to conceal the alleged 

contamination. See Schwinger II Am. Compl. ¶¶ 68, 69; Astuto Am. Compl. ¶¶ 76, 77. Second, 

the amended complaints have not pleaded any facts that would give rise to the requisite inference 

that the defendants intentionally misled the plaintiffs. Third, no facts are alleged showing actual 

and justifiable reliance. Fourth, plaintiffs have not alleged that the Sylvania Defendants were 

under a duty to disclose information to the plaintiffs that would have allowed them to file suit 

earlier. For any or all of these reasons, the statute of limitations' was not tolled in these actions.  

See, e.g., Renda v. Frazer, 75 A.D.2d 490, 493, 429 N.Y.S.2d 944, 946 (4th Dep't 1980) 

(holding that equitable estoppel will be rejected if plaintiff neither pleads, alleges, nor presents
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evidentiary facts supporting a claim of fraud or fraudulent concealment); Twine v. Mercy 

Hospital, 173 A.D.2d 816, 816, 571 N.Y.S.2d 947 (2d Dep't 1991) (finding that plaintiff had not 

"alleged fraudulent concealment sufficient to invoke the doctrine of equitable estoppel"); Jofen 

v. Epoch Biosciences, Inc., No. Civ.A. 01-4129 (JGK), 2002 WL 1461351, at *8 (S.D.N.Y. Jul.  

8, 2002) (applying New York law and dismissing equitable estoppel allegations because 

plaintiffs had not allege a misrepresentation or concealment of a material fact).' 7 

III. PLAINTIFFS' CLAIMS FOR "PUBLIC NUISANCE," "CIVIL CONSPIRACY," 
PROPERTY "DAMAGES" AND "MISREPRESENTATION AND CONCEAL
MENT" SHOULD BE DISMISSED BECAUSE OF ADDITIONAL PLEADING 
DEFECTS.  

Certain of plaintiffs' purported claims suffer from additional pleading defects that 

would require their dismissal even if they were cognizable under the Price-Anderson Act.  

A. The First Purported "Cause of Action" In The Astuto Amended Complaint 
Fails To Allege The Required Elements Of A "Public Nuisance" Under New 
York Law.  

The first "cause of action" in the Astuto amended complaint -- which apparently 

purports to state a claim for "public nuisance" -- fails to state a cause of action under New York 

law, let alone under the Price-Anderson Act. Specifically, the amended complaint fails to allege 

an essential element for such a claim, namely, that plaintiffs have suffered a harm distinct from 

that of the general public or community as a result of the defendants' conduct. See, e.g., Queens 

County Business Alliance, Inc. v. New York Racing Ass'n, Inc., 98 A.D.2d 743, 744, 469 

N.Y.S.2d 448, 449 (2d Dep't 1983) (dismissing complaint for public nuisance because of the 

lack of such an allegation).  

17 For the same reasons, plaintiffs have failed to allege fraudulent misrepresentations and concealment with the 
particularity required by Fed. R. Civ. P. 9(b). See Part IH.C.
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B. Plaintiffs' Claims For "Civil Conspiracy" and Property "Damages" Must Be 
Dismissed Because They Are Not Causes Of Action Under New York Law.  

It is well-settled under New York law that "civil conspiracy" is not a freestanding 

tort. See, e.g., Alexander & Alexander v. Fritzen, 68 N.Y.2d 968, 969, 510 N.Y.S.2d 546 (1986);" 

Sokol v. Addison, 293 A.D.2d 600, 601, 742 N.Y.S.2d 311, 312 (2d Dep't 2002); Frank v.  

DaimlerChrysler Corp., 292 A.D.2d 118, 128, 741 N.Y.S.2d 9 (1st Dep't 2002). Similarly, there 

is no support in New York law for "damages" to property as an independent cause of action; 

rather, it is merely an element of a claim for damages. See, e.g., Mayes v. UVI Holdings. Inc., 

280 A.D.2d 153, 157, 723 N.Y.S.2d 152, 154 (1st Dep't 2001). In addition, as noted above, see 

Part I.D., supra, all claims seeking to recover damages for alleged harm to property fail because 

plaintiffs have failed adequately to allege actual physical invasion or damage or unreasonable 

interference with use of property at issue -- which is required to recover damages for harm to 

property. See, e.g., Mehlenbacher v. Akzo Nobel Salt, Inc., 71 F. Supp. 2d 179, 188 (W.D.N.Y.  

1999), vacated and remanded onjurisdictional grounds, 216 F.3d 291 (2d Cir. 2000).  

Accordingly, for these additional reasons, Count 6 of the Schwinger I1 amended 

complaint and the seventh and eighth purported causes of action in the Astuto amended 

complaint must be dismissed. Indeed, the Schwinger II plaintiffs conceded this point in a prior 

pre-motion letter to the Court. See Ex. L (Letter of Brian J. Shoot, Sullivan Papain Block 

McGrath & Cannavo P.C., June 25, 2002, at 2, fni. I (stating that defendants are "right in 

charging that 'civil conspiracy' is not a stand-alone tort, and right again in charging that property 

damage 'is merely a form of damages' and not a cause of action")).
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C. To The Extent They Are Alleged, The Misrepresentation, Concealment, And 
Fraud Claims In The Amended Complaints Must Be Dismissed Because 
Plaintiffs Have Failed To Allege Fraud With Particularity Under Federal 
Rule Of Civil Procedure 9(b).  

Count 5 of the Schwinger 11 amended complaint and the sixth purported cause oy; 

action in the Astuto amended complaint are titled "Misrepresentation and Concealment." 

Notwithstanding this language, the Schwinger I1 plaintiffs previously represented in a pre-motion 

letter to the Court -- with respect to their prior complaint with an identical count - that they 

"have not pleaded a cause of action for fraud." Id. at 5. For this reason, Count 5 of the 

Schwinger 11 amended complaint should be dismissed.  

To the extent that the Astuto plaintiffs disagree (despite their having adopted the 

Schwinger language largely verbatim), their claim for misrepresentation and concealment should 

be dismissed for failure to plead fraud with particularity under Federal Rule of Civil Procedure 

9(b). The Astuto plaintiffs have alleged -summarily that the defendants "negligently and/or 

intentionally" made misrepresentations about alleged releases from the Hicksville facility. See 

Astuto Am. Compl. ¶¶ 69, 70. This simply does not suffice under the Federal Rules. See Coffey 

v. Foamex L.P., 2 F.3d 157, 161-62 (6th Cir. 1993) (holding that Rule 9(b) requires, in a toxic 

exposure case, that the time, place and content of the alleged misrepresentation, the fraudulent 

scheme, the fraudulent intent of the defendants, and the resulting injury be alleged); see also 

Caputo v. Pfizer, 267 F.3d 181, 191 (2d Cir. 2001) (affirming district court's finding that 

plaintiffs failed to plead fraud with particularity in that they had not included the time and place 

of the alleged statements, or the identity of the speaker).  

IV. "VERIZON, INC." AND "VERIZON COMMUNICATIONS INC." MUST BE 
DISMISSED AS DEFENDANTS AS A MATTER OF LAW.  

Plaintiffs allege that "Verizon, Inc." and "Verizon Communications Inc." are 

"foreign corporations authorized to do business in the state of New York" and that they are
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named as defendants "individually and as parent and/or successor" to various other Verizon, 

GTE and Sylvania entities. Schwinger II Am. Compi. ¶¶ 8(b), (c); Astuto Am. Compl. %¶ 1 (b), 

1 (c). Both Verizon, Inc. and Verizon Communications Inc. must be dismissed as defendants in 

this action, due to the basic facts of their corporate existence, of which this Court may take 

judicial notice, and because plaintiffs have failed to plead -- and cannot in good faith plead - any 

basis for direct or indirect liability against "Verizon Communications Inc.," the only Verizon 

entity that actually exists.' 8 Plaintiffs' continued insistence on naming these entities, in the face 

of defendants' showing of their irrelevance, demonstrates plaintiffs' lack of proper pre-filing 

investigation into their case and the absence of a good faith basis to proceed against certain of 

the named defendants.  

A. "Verizon, Inc." No Longer Exists.  

Judicial notice of the basic facts of corporate existence is properly taken in the 

context of a Rule 12 motion. See, e.g., Automated Salvage Transp., Inc. v. Wheelabrator Envtl.  

Sys., Inc., 155 F.3d 59, 67 (2d Cir. 1998) (review on motion to dismiss extends to "matters of 

which judicial notice may be taken"); Ackermann v. Doyle, 43 F. Supp. 2d 265, 268 (E.D.N.Y.  

1999) (same); Ruca Hardware, Ltd. v. Chien, No. Civ.A. 94-3635, 1995 WL 307172, at *8 (N.D.  

Ill. May 17, 1995) (taking judicial notice of articles of incorporation, and deciding duration of 

corporate existence, in context of motion to dismiss); In re Spree.com Corp., No. Civ.A. 00

18 Dismissal of Verizon, Inc. and Verizon Communications Inc. will leave the following entities as Sylvania 
Defendants: GTE Corporation, a wholly owned subsidiary of Verizon Communications Inc.; GTE Products of 
Connecticut Corporation, a wholly-owned subsidiary of GTE Corporation; and GTE Operations Support 
Incorporated, a wholly-owned subsidiary of GTE Products of Connecticut Corporation and the entity that is 
voluntarily working with the New York DEC on testing and plans for rcmediation of the Hicksville site.
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34433 and 01-0161 (DWS), 2001 WL 1518242, at *10 (Bankr. E.D. Pa. Nov. 2, 2001) (taking 

judicial notice, as a public record, of certificate from Delaware Secretary of State).' 9 

This Court may therefore take judicial notice of the fact that "Verizon, Inc." no 

longer exists. Verizon, Inc. changed its name to Verizon Communications, Inc., which in turn 

merged into Bell Atlantic Corporation in September 2000. See Ex. M (certified copies of 

corporate documents relating to Verizon Communications, Inc. filed with Delaware Secretary of 

State). In late 2000, Bell Atlantic Corporation changed its name to "Verizon Communications 

Inc." (no comma). See Ex. N (certified copies of corporate documents relating to Verizon 

Communications Inc. filed with Delaware Secretary of State).  

Under Delaware law, applicable to these Delaware corporations, the liabilities of 

a merged corporation pass by operation of law to the surviving corporation. 8 Del. Corp. Code 

§ 259. As to "Verizon, Inc.," therefore, both amended complaints fail to state a claim upon 

which relief can be granted, and this non-existent entity must be dismissed as a defendant from 

both actions. See Fed. R. Civ. P. 12(b)(6).  

B. The Amended Complaints Fail To Allege Direct Liability On The Part Of 
Verizon Communications Inc.  

Although "Verizon Communications Inc." (no comma) is an existing corporation, 

the allegations of the Schwinger JI and Astuto amended complaints fail to state a claim of direct 

liability against it.  

19 Matters of corporate existence are properly the subject ofjudicial notice because they are clear beyond doubt, as 
a matter of public record in the official files of the Secretary of State. See Fed. R. Evid. 201(b) (judicial notice 
may be taken of fact readily determined by reference to sources whose accuracy cannot reasonably be 
questioned); Fed. R. Evid. 201(d) (udicial notice mandatory if requested by a party and necessary information 
supplied).
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1. The Allegations Against Verizon Communications Inc. Are Wholly 
Conclusory And Indistinguishable From Those Against Other 
Defendants.  

Allegations of direct liability against a corporation must comport with basic 

federal pleading rules: even the liberal notice pleading afforded by Federal Rule of Civil 

Procedure 8(a) requires plaintiffs to give defendants "fair notice of what the plaintiff's claim is 

and the ground upon which it rests." Ferro v. Railway Express Agency, Inc., 296 F.2d 847, 851 

(2d Cir. 1961); see also Simmons 1 v. Abruzzo, 49 F.3d 83, 86 (2d Cir. 1995). A complaint that 

"consists of conclusory allegations unsupported by factual assertions fails even the liberal 

standard of Rule 12(b)(6)." DeJesus v. Sears, Roebuck & Co., 87 F.3d 65, 70 (2d Cir.) (internal 

quotation marks omitted), cert. denied, 519 U.S. 1007 (1996). In this respect, the practice of 

"lumping all the defendants together in each claim and providing no factual basis to distinguish 

their conduct . . . fail[s] to satisfy this minimum standard," and complaints making such 

generalized allegations are properly dismissed under Rule 12(b)(6). Atuahene v. City of 

Hartford, No. Civ.A. 00-7711,2001 WL 604902, at *1 (2d Cir. May 31, 2001).  

Under these standards, both the Schwinger II and Astuto amended complaints are 

utterly deficient. First, their allegations are wholly conclusory, in that no facts are asserted 

suggesting that Verizon Communications Inc. ever owned or operated the Hicksville facility.  

Second, the allegations impermissibly "lump" Verizon Communications Inc. with the GTE 

entities, and in some allegations with all the rest of the defendants in the case as well, making it 

impossible to distinguish what conduct is being alleged on the part of any particular defendant.  

See Schwinger II Am. Compl. ¶ 9 ("At all times material hereto, each Defendant corporation, by 

itself or through its agents, is or has been engaged in the transporting, generating, processing, 

utilizing, releasing, sale, distribution, and/or disposal of nuclear materials and/or other toxic 

substances at [the Hicksville facilities] ... owned, operated, maintained and/or utilized, by these
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Defendants or by their agents."); ¶ 12 ("Each of the Verizon defendants, alone or with each 

other, owned, operated, managed and maintained the Sylvania facility."); ¶ 27 ("The Verizon 

defendants, and/or their corporate predecessors, owned, operated, managed, controlled and 

maintained the Sylvania facility as an enterprise."); Astuto Am. Compi. ¶¶ 12, 13, 15 (making 

parallel allegations). Plaintiffs have therefore failed to plead any facts that sufficiently allege 

direct liability on the part of Verizon Communications Inc.  

2. Verizon Communications Inc. Did Not Exist When The Hicksville 
Facility Was Operating.  

Moreover, public documents filed with the Delaware Secretary of State establish 

that Verizon Communications Inc. is the name, adopted on September 22, 2000, of the former 

Bell Atlantic Corporation, which came into existence in 1983 -- 16 years after the Hicksville 

facility ceased operations. See Ex. N. It is therefore impossible that Verizon Communications 

Inc. could have any direct liability as an owner or operator of the Hicksville nuclear facility.  

C. The Amended Complaints Make No Sufficient Allegations To Support 
Successor Liability Against, Or To Pierce The Corporate Veil Of, Verizon 
Communications Inc.  

The amended complaints similarly fail to plead any sufficient facts showing 

indirect liability on the part of Verizon Communications Inc., either on the basis of successor 

liability or on the basis of piercing the corporate veil of another entity that actually did "own, 

operate, manage, or maintain" the Hicksville facility. "The imposition of successor liability, as 

with corporate veil-piercing, requires the allegation and proof of specific facts, none of which 

have been alleged in the ... [a]mended [c]omplaint." Network Enter., Inc. v. APBA Offshore 

Prods., Inc., No. Civ.A. 01-11765, 2002 WL 31050846, at *7 (S.D.N.Y. Sept. 12, 2002) 

(emphasis added). Although dismissals of corporate defendants on these grounds are frequently 

made in the context of summary judgment, "courts have granted motions to dismiss as well as
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motions for summary judgment in favor of defendant parent companies where there has been a 

lack of sufficient evidence" to pierce the corporate veil. Fletcher v. Ate.x, Inc., 68 F.3d 1451, 

1458 (2d Cir. 1995); see also, e.g., Akzona, Inc. v. E. I. Du Pont, 607 F. Supp. 227, 237 (D. Del.  

1984) (rejecting plaintiffs' alter ego theory of corporate veil-piercing on a motion to dismiss).  

In this case, dismissal as a matter of law in response to a Rule 12 motion is wholly 

appropriate. With respect to successor liability, the Astuto amended complaint alleges merely 

that Verizon Communications Inc. is being sued "individually and as parent and/or successor to 

Verizon Communications Inc., Verizon New York Inc., Verizon, Inc., GTE Operations Support 

Incorporated, GTE Corporation, GTE Sylvania Incorporated, Sylvania-Coming Nuclear 

Corporation, GT&E Sylvania Incorporated, Sylvania Electric Products Incorporated, GTE 

Products of Connecticut Corporation, and General Telephone & Electronics Corp." Astuto Am.  

Compl. ¶ 1 I(c). Although the new Schwinger HI amended complaint has added additional 

allegations, Schwinger II Compl ¶¶ 27-33, those allegations remain completely conclusory and 

generalized and fall far short of the allegation of "specific facts" required to allege a successor 

liability or veil-piercing claim. Network Enter., 2002 WL 31050846, at *7. Thus, these 

allegations continue to make vague, non-specific assertions about "the Verizon defendants and/or 

their corporate predecessors" as a group, asserting, for example, that that undifferentiated group 

of entities operated and controlled the Sylvania facility, Schwinger II Compl. ¶ 27; centrally 

controlled the operation of that facility, id. ¶ 29; and combined their assets with the assets of the 

wholly-owned subsidiaries that controlled the facility, id. ¶ 30. These allegations fail to state a 

successor liability or veil-piercing claim. They do not even specifically allege which corporate 

entity should be deemed a successor to which entity or which specific corporate veils should be 

pierced - let along alleging any basis for seeking those extreme remedies. Plaintiffs' allegations
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provide no notice whatsoever to the Sylvania Defendants of the basis for plaintiffs' successor 

liability or veil-piercing claim, or even whether plaintiffs are pursuing either of those theories or 

some other theory.  

With respect to successor liability, no such facts can be pleaded, as Verizon 

Communications Inc. is the new name for the former Bell Atlantic Corporation, see Ex. N, and 

plaintiffs have not alleged that Bell Atlantic Corporation was connected with the Hicksville 

facility at all.  

Moreover, in the June 2000 Bell Atlantic - GTE Corporation merger, GTE 

Corporation merged with a subsidiary of Bell Atlantic (Beta Gamma Corporation), thus 

becoming a wholly owned, independent subsidiary of Bell Atlantic. Thus,'after Bell Atlantic 

changed its name to Verizon Communications Inc. in September 2000, GTE became a wholly 

owned, independent subsidiary of Verizon Communications Inc. See Ex. 0 (certified copy of 

corporate history of GTE corporation and Certificate of Merger, dated June 30, 2000 filed with 

New York Secretary of State). Verizon Communications Inc. is thus GTE Corporation's parent, 

and even if GTE itself faced any potential liability here, no Verizon entity is a "successor" to 

GTE as a matter of law.  

The generalized allegations are similarly inadequate as a matter of law with 

respect to any veil-piercing theory against Verizon Communications Inc. To state a claim for 

veil-piercing, plaintiffs would be required to assert facts leading to a conclusion that Verizon 

Communications Inc. "exercised complete domination over [a subsidiary with direct 

responsibility for the Hicksville facility, and] that such domination was used to commit a fraud 

or wrong that injured the party seeking to pierce the veil." ThrWif Drug, Inc. v. Universal 

Prescription Adm'rs, 131 F.3d 95, 97 (2d Cir. 1997).
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Plaintiffs, however, have not even attempted to make such allegations. They have 

not alleged -- nor is there any basis for them to allege -- that Verizon's corporate structure is a 

sham or that any entity that ever had actual responsibility for the Hicksville facility was a mere, 

"agent" or "department" of Verizon Communications Inc., without any independent existence.  

See, e.g., Jazini v. Nissan Motor Co., 148 F.3d 181, 183-86 (2d Cir. 1998); see also DeJesus, 87 

F.3d at 69-70 (affirming dismissal of claims against corporate parent solely because of its 

relationship to subsidiary where complaint failed to allege any facts or circumstances supporting 

the assertion that the parent dominated or controlled the subsidiary); Kirkpatrick v. Rays Group, 

71 F. Supp. 2d 204, 216 (W.D.N.Y. 1999) (dismissing claims against parent in the absence of 

any allegations of alter ego status).  

For the foregoing reasons, Verizon, Inc. and Verizon Communications Inc. must 

be dismissed as defendants from both actions as a matter of law.
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CONCLUSION 

.For the foregoing reasons, all of plaintiffs' state law claims against the Sylvania 

Defendants -- Counts 2 through 6 of the Schwinger 11 amended complaint and Causes of Action 

1 and 3 through 8 of the Astuto amended complaint -- must be dismissed with prejudice because 

plaintiffs' sole cause of action against the Sylvania Defendants is a PLA under the Price

Anderson Act. The PLA against the Sylvania Defendants -- Count 1 of the Schwinger 11 

amended complaint, and the Second Cause of Action in the Astuto amended complaint -- must 

itself be dismissed with prejudice because plaintiffs cannot in good faith adequately allege a 

breach of the controlling standard of care under the AEC's radiation dose standards.  

In the alternative, the claims in both complaints should be dismissed with leave to 

replead only if plaintiffs can plead that they discovered their injuries within three years before 

they filed their claims.  

In any event, Verizon, Inc. and Verizon Communications Inc. should be 

dismissed as defendants.  

Dated: January 27, 2003 Respectfully submitte 
New York, New York -•.. -... -/ 

Ned N. Isokawa (NI 5042) William H. Pratt (WP 5178) 
PAUL, HASTINGS, JANOFSKY & WALKER, LLP Frank Holozubiec (FH 0442) 
55 Second Street Wendy E. Long (WL 3396) 
San Francisco, California 94105 KIRKLAND & ELLIS 
(415) 856-7000 153 East 53rd Street 

New York, New York 10022 Robert L. Folks (RF 8773) (212) 446-4800 
ROBERT L. FOLKS & ASSOCIATES, LLP 
510 Broad Hollow Road 
Melville, New York 11747 
(631) 845-1900 

Attorneys for The Sylvania Defendants
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK

PHILIP L. ASTUTO and MATELLA D.  
ASTUTO, 

Plaintiffs, 

V.  

VERIZON, INC. et al., 

Defendants.

))
) 
) 
) 
) 
) 
) 
) 
)

THE SYLVANIA DEFENDANTS' 

NOTICE OF MOTION TO DISMISS THE AMENDED COMPLAINT 

PLEASE TAKE NOTICE that, upon the accompanying memorandum and all other papers and 

proceedings in this action, Verizon Communications Inc., GTE Corporation, GTE Products of Connecticut 

Corporation and GTE Operations Support Incorporated (collectively, the "Sylvania Defendants") will move this 

Court before the Honorable Leonard D. Wexler at the United States Courthouse, 100 Federal Plaza, Central Islip, 

New York 11722, on a date and time to be scheduled by the Court, for an order, pursuant to Rule 12(b)(6) of the 

Federal Rules of Civil Procedure, dismissing the Amended Complaint on the ground that it fails to state a claim upon 

which relief may be granted and for such other and further relief as may be just and proper.  

Dated: January 27, 2003 Respectfully submitted 

New York, New York 

Ned N. Isokawa (NI 5042) William H. Pratt (WP 5178) 

PAUL, HASTINGS, JANOFSKY & WALKER, LLP Frank M. Holozubiec (FH 0442) 

55 Second Street Wendy E. Long (WL 3396) 

San Francisco, California 94105 KIRKLAND & ELLIS 

(415) 856-7000 153 East 53d Street 
New York, New York 10022 
(212) 446-4800 

Robert L. Folks (RF 8773) 
ROBERT L. FOLKS & ASSOCIATES, LLP.  
510 Broad Hollow Road 
Melville, New York 11747 
(631) 845-1900 

Attorneys for the Sylvania Defendants
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK

MELVIN SCHWINGER et al., 

Plaintiffs, 

V.  

VERIZON, INC. et al., 

Defendants.

) ) " 
) 
) 
) 02 CV 6530 (LDW, ARL.) 
) 
) 
) 
) 
) 
)

THE SYLVANIA DEFENDANTS' 
NOTICE OF MOTION TO DISMISS THE AMENDED COMPLAINT 

PLEASE TAKE NOTICE that, upon the accompanying memorandum and all other papers and 

proceedings in this action, Verizon Communications Inc., GTE Corporation, GTE Products of Connecticut 

Corporation and GTE Operations Support Incorporated (collectively, the "Sylvania Defendants") will move this 

Court before the Honorable Leonard D. Wexler at the United States Courthouse, 100 Federal Plaza, Central Islip, 

New York 11722, on a date and time to be scheduled by the Court, for an order, pursuant to Rule 12(b)(6) of the 

Federal Rules of Civil Procedure, dismissing the Amended Complaint on the ground that it fails to state a claim upon 

which relief may be granted and for such other and further relief as may be just and proper.  

Dated: January 27, 2003 Respectfully sub 
New York, New York 

Ned N. Isokawa (NI 5042) William Pratt (WP 5178) 
PAUL, HASTINGS, JANOFSKY & WALKER, LLP Frank M. Hlolozubiec (FH 0442) 
55 Second Street Wendy E. Long (WL 3396) 
San Francisco, California 94105 KIRKLAND & ELLIS 
(415) 856-7000 153 East 5 3'd Street 

New York, New York 10022 
(212) 446-4800 

Robert L. Folks (RF 8773) 
ROBERT L. FOLKS & ASSOCIATES, LLP.  
510 Broad Hollow Road 
Melville, New York 11747 
(631) 845-1900

Attorneys for the Sylvania Defendants
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KIRKLAND & ELLIS 
PARTNERSHIPS INCLUDING PROFESSIONAL CORPORATIONS 

Cithgroup Center 
153 East 53rd Street 

New York, New York 10022-4611 
Frank Holozubiec Facsimile: 

To Call Wnter Directly. 212 446-4800 212 446-4900 * 

(212) 446-4892 U 
frankholozubiec@ny kirkland.com www.klrkland.com 

January 27, 2003 

BY U.S. MAIL 

Please See Attached Service List 

Re: Schwinger et aL v. Verizon, Inc. et aL, Case No. CV 02-6530 
Astuto v. Verizon, Inc. et aL, Case No. CV 02-6529 

Dear Counsel: 

We represent Verizon Communications Inc., GTE Corporation, GTE Products of 
Connecticut Corporation, and GTE Operations Support Incorporated (the "Sylvania 
Defendants"). Enclosed are the Sylvania Defendants' motions to dismiss the above-captioned 
actions, together with a memorandum of law and accompanying exhibits in support of this 
motion.  

Sincerely, 

Frank Holozubiec 

FMH:rvh 
Enclosures 

cc: Chambers of The Honorable Leonard D. Wexler (by U.S. Mail, without enclosures) 
Chambers of The Honorable Arlene R. Lindsay (by U.S. Mail, without enclosures)

Los Angeles San Francisco

I

Chicago London Washington, D.C.



Frank V. Floriani, Esq.  
Thomas Deas, Esq.  
Andrew Carboy, Esq.  
SULLIVAN PAPAIN BLOCK MCGRATh & CANNAVO, 
P.C.  
120 Broadway, 18th Floor 
New York, New York 10271 
T: (212) 732-9000 
F: (212) 266-4141 
counsel for Schwinger plaintiffs 
Email: floriani@triallawl.com 

tdeas@tnallawl.com 
acarboyra)triallawi corn 

Scott Schutzman, Esq.  
Law Office of Scott Schutzman, Esq.  
On behalf of Plaintiffs 
3700 S. Susan Street 
Santa Ana, CA 92704 
T: (714) 543-3638 
F: (714) 245-2449 
Email: schutz2msn.com 

Michael David Lichtenstein, Esq.  
LOWENSTEIN SANDLER PC 
65 Livingston Avenue 
Roseland, New Jersey 07068 
T: (973) 597-2408 
F: (973) 597-2409 
counsel for General Semiconductor, Inc.  
Email: mlichtenstein(@lowenstein.com 

Jonathan Brooks, Esq.  
Ruskin Moscou Faltischek, P.C.  
190 EAB Plaza 
East Tower, 15th Floor 
Uniondale, New York 11556-0190 
T: (516) 663-6632 
F: (516) 663-6832 
counsel for Air Techniques Inc. and AT Realty Co.  
LLC 
Email: ibrooks(@rmefpc.com

William Savino, Esq.  
RIVKIN RADLER LLP 
EAB Plaza 
Uniondale, New York 11556-0111 
T: (516) 357-3349 
F: (516) 357-3333 
counsel for Harris Corporation 
Email: William. Savino(arivkin.com

David Jaroslawicz, Esq.  
Elizabeth Eilender, Esq.  
JAROSLAWICZ & JAROS, ESQS.  
150 William Street 
New York, New York 10038 

T: (212) 732-2780 
F: (212) 732-6746 
counsel for Astuto plaintiffs 
Email: davenyesq@aol.com 

Eeilenderl@aol.com

Jeffrey Goldstein 
Air Techniques Inc.  
70 Cantiague Rock Road 
P.O. Box 870 
Hicksville, NY 11802 
(516) 433-7683 

Avi Lew, Esq.  
DL ROTHBERG & ASSOCIATES, P.C.  
1350 Broadway, Suite 1711 
New York, New York 10018 
T: (212) 714-1212 
F: (212) 714-0304 
counsel for Jerry Spiegel Associates Inc. and K.B.  
Co.  
Email: aalyrothberglaw.com 

Diana Elaine Goldberg, Esq.  
Thomas Southwick, Esq.  
Mound, Cotton, Wollan & Greengrass 
One Battery Park Plaza 
New York, New York 10004 
T: (212) 804-4200 
F: (212) 344-8066 
counsel for Anchor/Lith Kern Ko and Fuji Hunt 
Photographic Chemicals, Inc.  
Email: dgoldberg@moundcotton.com 

tsouthwicke~rnoundconon corn 

Dianne K. LeVerrier, Esq.  
John M. Armentano, Esq.  
Farrell Fritz, P.C.  
EAB Plaza 
Uniondale, New York 11556-0120 
T: (516) 227-0700 
F: (516) 227-0777 
counsel for Barson Composites Corporation 
Email: dleverrie(afarrellfritz.com

*€ !



Gayle N. Moran,-Esq.  
Buchanan Ingersoll Professional Corp.  
140 Broadway, 3 5th Floor 
New York, New York 10005 
T: (212) 440-4000 
F: (212) 440-4401 
counsel for General Instrument Corporation 
Email: morangn@bipc.com

Mark Brooks 
A-T Realty Co.  
70 Cantague Rock Road 
P.O. Box 870 
Hicksville, NY 11802 
(516) 433-7683
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/NITED STATES DISTRICT COURT 
EASTERN DIST•R!CT OF NEW YORK

MELVIN SCHWINGER; SUSAN MAIERS 
WISEMAN; and CLAIRE HODKINSON,

',S

Plaintiffs,

-against-
! ,-, .I ! -.(

BROOKLYN OFFICE

VERIZON, INC., Individually and as Successor to 
GTE OPERATIONS SUPPORT INCORPORATED, 
GTE CORPORATION, GTE SYLVANIA 
INCORPORATED, SYLVANIA-CORNING 
NUCLEAR CORPORATION, GT&E SYLVANIA 
INCORPORATED, SYLVANIA ELECTRIC 
PRODUCTS INCORPORATED, and GENERAL 
TELEPHONE & ELECTRONICS CORPORATION; 
VERIZON COMMUNICATIONS INC., Individually and as 
Successor to GTE OPERATIONS SUPPORT 
INCORPORATED, GTE CORPORATION, GTE SYLVANIA 
INCORPORATED, SYLVANIA-CORNING NUCLEAR 
CORPORATION, GT&E SYLANIA INCORPORATED, 
SYLVANIA ELECTRIC PRODUCTS INCORPORATED, 
and GENERAL TELEPHONE & ELECTRONICS 
CORPORATION; GTE OPERATIONS SUPPORT 
INCORPORATED, Individually and as Successor to GTE 
CORPORATION, GTE SYLVANIA INCORPORATED, 
SYLVANIA-CORNING NUCLEAR CORPORATION, 
GT&E SYLVANIA INCORPORATED, SYLVANIA 
ELECTRIC PRODUCTS INCORPORATED, and GENERAL 
TELEPHONE & ELECTRONICS CORPORATION; GTE 
CORPORATION; HARRIS CORPORATION, Individually 
and as Successor to HARRIS INTERTYPE CORPORATION 
and PRD ELECTRONICS; BARSON COMPOSITES 
CORPORATION; AIR TECHNIQUES INC.; ANCHOR/LITH 
KEM KO, Individually and as Successor to ANCHOR 
CHEMICAL COMPANY; FUJI HUNT PHOTOGRAPHIC 
CHEMICALS, INC., Individually and as Successor to 
ANCHORILITH KEM KO; JERRY SPIEGEL ASSOCIATES; 
GILBERT DISPLAYS REALTY CO., LLC; GENERAL 
SEMICONDUCTOR, INC., Individually and as Successor to
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GENERAL INSTRUMENT CORPORATION; K.B. CO.; A-T 
REALTY; and HARBOR DISTRIBUTING CORP., 

Defendants.  
------- -- ---------------- ------------------------ x 

Plaintiffs, by their attorneys, SULLIVAN PAPAIN BLOCK MCGRATH 

& CANNAVO, P.C., state and allege the following upon information and belief: 

I.  

INTRODUCTION 

1. Plaintiffs bring this action against Defendants seeking redress for injuries they 

have suffered in the past and will continue to suffer as a result of Defendants' reckless, 

grossly negligent and negligent operation, ownership, remediation, and/or 

decommissioning of a nuclear materials processing facility first operated by SYLVANIA 

ELECTRIC PRODUCTS INCORPORATED, which is now known as VERIZON 

(hereinafter referred to as the "Sylvania Facility"), and/or other facilities and/or 

properties which emitted toxins into the surrounding environment located in Hicksville.  

New York near Cantiague Park, which upon information and belief is a part of the 

Nassau County Parks System. Throughout the operational history of these facilities.  

unbeknownst to plaintiffs and other residents of this community who were unaware that 

there was a nuclear processing facility and other facilities utilizing hazardous chemical 

materials in their neighborhood, defendants caused and/or allowed the release of 

radioactive, hazardous and other toxic substances into the surrounding environment.  

These releases have contaminated the air, soil, surface water and ground water in the 

surrounding communities. The damages directly and proximately caused by Defendants 

include cancer and related injuries.  
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II.

JURISDICTION 

2. This action arises under the United States Price Anderson Act, 42 U.S.C. §2210 et 

seq., which is premised on state tort law. Section 2210(n)(2) of that Act provides aq 

express grant of jurisdiction to the United States District Courts and grants jurisdiction'to 

this Court to consider Plaintiffs' claims.  

3. This action arises under the United States Atomic Energy Act, 42 U.S.C. §2011, 

et seq., and the United States Price Anderson Act, 42 U.S.C. §2210 et seq., as hereinafter 

more fully appears. Therefore, this Court also has jurisdiction over Plaintiffs' claims by 

virtue of 28 U.S.C. §1331.  

4. Because this action also arises under laws of the United States regulating 

commerce, this court has jurisdiction over Plaintiffs' claims by virtue of 28 U.S.C. §1337, 

as hereinafter more fully appears. Both the Atomic Energy Act, 42 U.S.C. §2011 et seq., 

and the Price Anderson Act, 42 U.S.C. §2210 et seq., regulate commerce in the nuclear 

fuels and nuclear power industry.  

5. Because Plaintiffs' state law claims arise out of the same case or controversy as 

their federal claims, this court has jurisdiction over those ancillary and pendant state law 

claims by virtue of 28 U.S.C. §1367(a).  

VENUE 

6. Venue is proper in this judicial district pursuant to 28 U.S.C. 1391(b)(2) and 42 

U.S.C. 2210(n)(2) because Plaintiffs' causes of action arose in this district and because 

the nuclear incidents giving rise to Plaintiffs' claims transpired in this district.  

3
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IV.  

THE PARTIES 

7. The following persons are Plaintiffs in this action: 

(a) Melvin Schwinger currently resides at 7 Hickory Lane, Closter, New Jersey. From 

the time period beginning in or around September of 1959 and ending in or around May 

of 2001, Melvin Schwinger resided at 15 Jackie Drive, Westbury, New York, within 

close proximity of the Sylvania facility sites. As a result of Defendants' repeated releases 

of toxic, hazardous and/or radioactive substances into the area surrounding their 

operations at or near the Sylvania facility, Melvin Schwinger developed multiple 

myeloma. While prior to the development of his disease, Melvin Schwinger had been a 

healthy and active person, the onset of the cancer had a debilitating effect on his life, 

causing him severe physical injury, pain and suffering, and mental and emotional 

damage, as well as causing him to incur extensive medical and related expenses and lost 

income.  

(b) Susan Maiers Wiseman currently resides at 35 Heathcote Drive, Mount Kisco, New 

York. From the time period beginning in 1963 and ending in 1977, Susan Maiers 

Wiseman resided at 85 Sunnyside Lane, Westbury, New York, within close proximity of 

the Sylvania facility sites. As a result of Defendant-' repeated releases of toxic, 

hazardous and/or radioactive substances into the area surrounding their operations at or 

near the Sylvania facility, Susan Maiers Wiseman developed kidney cancer and other 

injuries. While prior to the development of her disease, Susan Maiers Wiseman had been 

a healthy and active person, the onset of the cancer had a debilitating effect on her life, 

causing her severe physical injury, pain and suffering, and mental and emotional damage, 
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as well as causing her to incur extensive medical and related expenses.  

(c) Claire Hodkinson currently resides at 187-B Cantiague Rock Road, Westbury, New 

York. From the time period beginning in 1948 and ending in 1980, Claire Hodkinson 

resided at 187-A Cantiague Rock Road, Westbury, New York, within close proximity of 

the Sylvania facility sites. From the time period beginning in 1980 and continuing 

through the present, Claire Hodkinson has resided at 187-B Cantiague Rock Road, 

Westbury, New York, within close proximity of the Sylvania facility sites. As a result of 

Defendants' repeated releases of toxic, hazardous and/or radioactive substances into the 

area surrounding their operations at or near the Sylvania facility, Claire Hodkinson 

developed breast cancer. While prior to the development of her disease, Claire 

Hodkinson had been a healthy and active person, the onset of the cancer had a 

debilitating effect on her life, causing her severe physical injury, pain and suffering, and 

mental and emotional damage, as well-as causing him to incur extensive medical and 

related expenses and lost income.  

8. The following persons are Defendants in this action: 

(a) Defendant, VERIZON, INC., individually and as successor to GTE OPERATIONS 

SUPPORT INCORPORATED, GTE CORPORATION, GTE SYLVANIA 

INCORPORATED, SYLVANIA ELECTRIC PRODUCTS INCORPORATED, GT&E 

SYLVANIA INCORPORATED and GENERAL TELEPHONE & ELECTRONICS 

CORPORATION is a foreign corporation authorized to do business in the State of New 

York with its principal place of business at 1095 Avenue of the Americas, New York, 

New York 10036.  
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(b) Defendant, VERIZON COMMUNICATIONS INC., ("VERIZON") individually and 

as successor to VERIZON COMMUNICATIONS, INC., GTE OPERATIONS 

SUPPORT INCORPORATED, GTE CORPORATION, GTE SYLVANIA 

INCORPORATED, SYLVANIA-CORNING NUCLEAR CORPORATION, GT&A 

SYLVANIA INCORPORATED, SYLVANIA ELECTRIC PRODUCTS 

INCORPORATED, and GENERAL TELEPHONE & ELECTRONICS 

CORPORATION is a foreign corporation authorized to do business in the State of New 

York with its principal place of business at 1095 Avenue of the Americas, New York, 

New York 10036.  

(c) Defendant, GTE OPERATIONS SUPPORT INCORPORATED, individually and as 

successor to GTE CORPORATION, GTE SYLVANIA INCORPORATED, 

SYLVANIA-CORNING NUCLEAR CORPORATION, GT&E SYLVANIA 

INCORPORATED, SYLVANIA-CORNING NUCLEAR CORPORATION, GT&E 

SYLVANIA INCORPORATED, SYLVANIA ELECTRIC PRODUCTS 

INCORPORATED and GENERAL TELEPHONE & ELECTRONICS CORPORATION 

is a foreign corporation authorized to do business in the State of New York with its 

principal place of business as 1225 Corporate Drive, Irving, Texas 75038.  

(d) Defendant, GTE CORPORATION, is a domestic corporation with its principal place 

of business at 1095 Avenue of the Americas, New York, New York 10036.  

(e) Defendant, HARRIS CORPORATION, indiv idually and as successor to HARRIS 

INTERTYPE CORPORATION and PRD ELECTRONICS, is a foreign corporation 

authorized to do business in the State of New York with its principal place of business at 

1025 West NASA Boulevard, Melbourne, Florida 32919.  
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(f) Defendant, BARSON COMPOSITES CORPORATION, is a foreign corporation 

authorized to do business in the State of New York with its principal place of business at 

160 Sweet Hollow Road, Old Bethpage, New York 11804.  

(g) Defendant, AIR TECHNIQUES, INC., is a domestic corporation with its principal 

place of business at 70 Cantiague Rock Road, Hicksville, New York 11801.  

(h) Defendant, FUJI HUNT PHOTOGRAPHIC CHEMICALS, INC., individually and as 

successor to ANCHOR/LITH KEM KO is a foreign corporation with its principal place 

of Business at 115 West Century Road, Paramus, New Jersey 07652.  

(i) Defendant, JERRY SPIEGEL ASSOCIATES, is a domestic corporation with its 

principal place of business at 375 North Broadway, Jericho, New York 11753.  

(j) Defendant, GILBERT DISPLAYS REALTY CO., LLC, is a domestic corporation 

with its principal place of business at 140 Cantiague Rock Road, Hicksville, New York 

11801.  

(k) Defendant, GENERAL SEMICONDUCTOR, INC., individually and as successor to 

GENERAL INSTRUMENT CORPORATION, is a domestic corporation with its 

principal place of business at 10 Melville Road, Melville, New York 11747.  

(1) Defendant, K.B. CO., is a domestic corporation with its principal place of business at 

375 N. Broadway, Jericho, New York 11753.  

(m) Defendant, A-T REALTY, is a domestic corporation with its principal place of 

business at 170 Old Country Road, Mineola, New York 11501.  

(n) Defendant, HARBOR DISTRIBUTING CORP., is a domestic corporation with its 

principal place of business at 120 Bethpage Road, Hicksville, New York 11801.  
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(o) Defendants listed in paragraphs "a" through "d" will be referred to herein as the 

"Verizon defendants." 

(p) Defendant listed in paragraphs "e" through "n" will be referred to herein as the "non

Verizon defendants." 

9.- At all times material hereto, each Defendant corporation, by itself or through its 

agents, is or has been engaged in the transporting, generating, processing, utilizing, 

releasing, sale, distribution, and/or disposal of nuclear materials and/or other toxic 

substances at facilities located at, in, near or around premises now known as 70 

Cantiague Rock Road, 100 Cantiague Rock Road, 140 Cantiague Rock Road, 500 West 

John Street, 600 West John Street, Hicksville, New York and/or owned property that was 

used for these activities. Such facilities and/or the property thereon, including the 

Sylvania facility, are, or were at all times material hereto, owned, operated, maintained 

and/or utilized by these Defendants or by their agents.  

10. Plaintiffs would show that, for a period of many years, they were exposed to 

hazardous, toxic or radioactive substances released by Defendants into the environment, 

including the air, water, and soil, of the aforementioned location. Plaintiffs would show 

that they have been exposed on numerous occasions to hazardous, toxic or radioactive 

substances released or emanating from Defendants' facilities and/or properties, and have 

thereby inhaled, ingested or otherwise absorbed into their bodies such substances.  

Plaintiffs further allege that they have suffered personal injuries directly and proximately 

caused by their exposure to hazardous, toxic or radioactive substances released, emitted, 

or emanating from Defendants' facilities and/or properties. Plaintiffs would also show 
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that their property has been contaminated by pollutants released or emanating from 

Defendants' facilities.  

11. Plaintiffs allege that they were exposed to hazardous, toxic or radioactive 

substances known to cause disease and that each exposure caused or contributed to, 

Plaintiffs' injuries.  

V.  

RELEVANT FACTS 

12. Beginning in or about 1952, Sylvania Electric Products, -Inc. acquired property 

located at the aforementioned location where, first in a farmhouse, which was demolished 

in or about 1957, and then in other structures, it manufactured atomic fuel elements.  

Both uranium and thorium as well as other toxic substances, were used in the 

manufacture of reactor parts. Upon information and belief, the nuclear waste from this 

manufacturing process was discharged into the drinking water and air of the adjoining 

residential neighborhood where the plaintiffs herein resided. These radioactive materials, 

their by-products and their decay, or "daughter," products are highly toxic and 

carcinogenic. At no time were any of the plaintiffs, or, upon information and belief, any 

of the other residents of their neighborhood, ever informed of the presence of a nuclear 

processing facility in their neighborhood nor were they ever warned of the attendant 

dangers of having a nuclear processing facility in their neighborhood. Each of the 

Verizon defendants, alone or with each other, owned, operated, managed and maintained 

the Sylvania facility.  

13. The Non-Verizon Defendants caused and/or permitted chemical contamination 

and/or other toxins from their operations and properties at the aforementioned facility to 
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be discharged into the ground water utilized by plaintiffs. Operations at the 

aforementioned locations have also involved the use of non-radioactive chemicals, many 

of which are classified as hazardous under applicable federal law.  

14. Upon information and belief, Plaintiffs contend that from the time the Sylvania 
( 

facility began operating in or about 1952 to its closure, including any remediation and/or 

decommissioning operations, it generated significant amounts of substances that are 

highly toxic to humans and the environment. Plaintiffs further contend that throughout 

the Sylvania facility's operating history, each licensee and/or operator and/or owner has 

caused recurrent releases of radioactive and toxic materials into the environment, in 

complete disregard of applicable law, and of the health and safety of the surrounding 

communities and the local environment. These reckless, negligent and grossly negligent 

releases occurred in various ways, including the discharge of radioactive and toxic 

materials into public water bodies, the emission of radioactive and toxic materials from 

facility stacks, the exposure of workers, who could then spread contamination outside the 

worksite, and improper disposal of materials which eventually leaked from storage tanks 

and other disposal systems.  

15. These reckless, negligent and grossly negligent releases have in turn resulted in 

the exposure of persons living in the area to toxic and radioactive materials. Because of 

the long half-life of the radioactive substances involved, persons living at or near the 

Sylvania facility have also been exposed to these dangerous substances.  

16. Upon information and belief, the substances to which Plaintiffs and their 

communities were exposed include but are not limited to uranium, thorium and/or other 

nuclear materials and/or chemical toxins. Some of these substances were used in the 
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actual conduct of Defendants' operations, and some were by-products or decay 

("daughter") products.  

17. Upon information and belief, Plaintiffs contend that the Sylvania facility was not 

operated in compliance with applicable state, local and federal laws. Further, Plaintiff-i 

contend that from the beginning, the Verizon defendants engaged in a pattern of 

negligent, grossly negligent and reckless behavior in their operation, remediation and/or 

decommissioning of the Sylvania facility, and that this pattern of behavior was 

implemented with full knowledge of the hazards associated with the radioactive, toxic, 

and hazardous substances associated with their operations.  

18. The Non-Verizon defendants negligently, recklessly and/or carelessly caused 

and/or permitted the release of chemicals and/or other toxins into the surrounding 

environment.  

19. While conducting operations -i-ha manner in clear violation of other applicable 

laws, and common law duties, Defendants also sought to prevent details about their 

operations, and about the hazards of their operations and property, from reaching 

workers, Plaintiffs, or the surrounding community. During all relevant times, Defendants 

or their predecessors were aware of the fact that they were releasing toxic and radioactive 

materials into the air, water and soil. Defendants opted not to take sufficient remedial 

measures to eliminate or abate the emissions and releases, manifesting a casual attitude 

towards environmental and health safety, even though they were aware of the health risks 

posed to these Plaintiffs by such releases. At the same time, Defendants withheld 

information about the dangers from Plaintiffs and the community.  
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20. Defendants' failure to inform Plaintiffs of the health risks associated with the 

substances emitted from Defendants' facilities and property resulted in Plaintiffs being 

deprived of information crucial to their ability to limit their exposure or take other 

appropriate action. Plaintiffs could not therefore have reasonably determined the cause 

of their injuries until recently, when outside consultants publicly revealed the presence of 

nearby contamination attributable to the facilities.  

VI.  

CAUSES OF ACTION 

Count One 

CLAIMS AGAINST THE VERIZON DEFENDANTS 

21. Plaintiffs repeat the allegations contained in Paragraphs I through 20 and 

incorporate them by reference as if fully set forth herein.  

22. The Verizon defendants owned the Sylvania facility.  

23. The Verizon defendants operated the Sylvania facility.  

24. The Verizon defendants managed the Sylvania facility.  

25. The Verizon defendants controlled the Sylvania facility.  

26. The Verizon defendants maintained the Sylvania facility.  

27. The Verizon defendants, and/or their corporate predecessors, owned, operated.  

managed, controlled and maintained the Sylvania facility as an enterprise.  

28. The Verizon defendants, and/or their corporate predecessors, capitalized the 

operation of the Sylvania facility.  

29. At all relevant times, the Verizon defendants, and/or their corporate predecessors.  

centrally controlled the operation of the Sylvania facility, thereby providing a basis for 
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liability, notwithstanding the Verizon defendants' contention that the Sylvania facility 

was, in whole or in part, owned, operated, managed and controlled by wholly owned 

subsidiaries.  

30. At all relevant times, the assets of the Verizon defendants, and/or their corporate 

predecessors, were combined with the assets of the wholly owned subsidiaries that 

defendants contend owned, operated, managed and controlled the Sylvania facility, 

thereby providing a basis for liability.  

31. To the extent that the Sylvania facility was, in whole or in part, owned, operated, 

managed and controlled by wholly owned subsidiaries of the Verizon defendants, and/or 

their corporate predecessors, at all relevant times the Verizon defendants shared 

knowledge of the negligent, grossly negligent, reckless and careless operation of the 

Sylvania facility, the dangers it posed to the residents of the surrounding communities, 

and the potential liabilities the operation of the facility created, thereby providing a basis 

for liability.  

32. The Verizon defendants, and their corporate predecessors, attempted to limit their 

responsibility for the injuries resulting from the negligent, grossly negligent, reckless and 

careless operation of the Sylvania facility through the creation of wholly, or partially, 

owned subsidiaries.  

33. To the extent that the Verizon defendants assert that they are not liable for the 

operation of the Sylvania facility because such operation was, owned, operated, managed, 

controlled and maintained by wholly, or partially, owned subsidiaries, the Verizon 

defendants are liable in that the subsidiaries failed to maintain sufficient capital, bonds 

and/or insurance to be answerable in a multiple plaintiff personal injury action. Through 
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the creation of these subsidiaries, and their undercapitalization, the Verizon defendants 

externalized the costs and risks associated with the negligent, grossly negligent, reckless 

and careless operation of the Sylvania facility, thereby providing a basis for liability.  

34. Plaintiffs in this case assert numerous state common law claims againstv 

Defendants for injuries suffered. Because the Verizon defendants are regulated by the 

terms of the federal Price Anderson Act, as hereinafter more fully appears, those state law 

claims are statutorily deemed to arise under the federal Price Anderson Act, thereby 

stating a federal cause of action. 42 U.S.C. §2014(hh); §2210.  

35. The Verizon defendants in this action have, at times material to this action, 

conducted various activities involving nuclear materials. These activities include 

collecting and processing uranium, thorium and other radioactive and/or toxic substances.  

They are therefore engaged in the development, use and control of atomic energy within 

the terms of the Atomic Energy Act, 42 U.S.C. §2011 et seq. A consequence of these 

activities is the requirement that the Verizon defendants obtain a federal license 

authorizing their operations involving nuclear materials. 42 U.S.C. §§2210, 2073, 2092, 

2093, 2111. Upon information and belief, the Verizon defendants or their predecessors 

and/or agents have at all relevant times held such federal licenses.  

36. In 1957, Congress amended the Atomic Energy Act to implement its policy to 

foster private sector participation in the nuclear energy industry. These 1957 

amendments became known as the Price Anderson Act. The uranium, thorium and other 

radioactive substances possessed, processed and stored by the Verizon defendants at the 

Sylvania facility are nuclear by-product materials, special nuclear materials and/or source 

materials. 42 U.S.C. §2014(e), (z), (aa). Any release of these by-product, special nuclear, 
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or source materials causing bodily injury, sickness, disease, death, loss or damage to 

property, or loss of use of property constitutes a "nuclear incident" under the terms of the 

Price Anderson Act. 42 U.S.C. §2014(q). Plaintiffs in this case contend that the Verizon 

Defendants operated the Sylvania facility in a negligent, grossly negligent, and reckless 

fashion, and have as a consequence caused the frequent release of by-product, special 

nuclear, and/or source materials into the surrounding communities, thereby causing a 

"nuclear incident" or series of "nuclear incidents" under the Price Anderson Act.  

37. Plaintiffs further argue that these releases have exposed Plaintiffs and their 

property to highly dangerous materials. Plaintiffs have sustained serious injuries as a 

direct and proximate cause of these exposures. Plaintiffs have suffered bodily injury, 

sickness, and/or disease as a direct and proximate result of their exposures. Plaintiffs' 

cause of action therefore asserts legal liability based upon a "nuclear incident," or series 

of such incidents, and is consequently a "public liability action" within the terms of the 

Price Anderson Act. 42 U.S.C. §2014(w), §2014(hh).  

38. The Price Anderson Act further provides that in "public liability actions" arising 

under the Act, the law of the state in which the "nuclear incident" occurred shall provide 

the substantive rules of decision unless such law is inconsistent with the Act. The causes 

of action enumerated in ý¶ 40 through 76 exist by virtue of the laws of the state of New 

York in which the "nuclear incident" occurred, and are therefore properly before this 

court as both federal causes of action arising under the Price Anderson Act and as state 

law claims ancillary and pendant to the federal claims. 42 U.S.C. §2014(hh), §2210.  

39. Plaintiffs claim damages therefore in the amount of FIFTEEN MILLION AND 

00/100 ($15,000,000.00) DOLLARS.  
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Count Two 

NEGLIGENCE 

40. Plaintiffs repeat the allegations contained in Paragraphs 1 through 39 and 

incorporate them by reference as if fully set forth herein. " 

41. Defendants owed to Plaintiffs a duty of due care which could only be satisfied by 

the legal, safe, and proper generation, use, management, storage and disposal of the 

radioactive, toxic and hazardous substances in Defendants'- possession. Defendants also 

had a specific duty to prevent the discharge or release of such substances which might 

harm the persons or economic interests of Plaintiffs. Defendants also had a specific duty 

to warn or notify Plaintiffs of the potential hazards of exposure to radioactive, toxic and 

hazardous substances and to warn or notify Plaintiffs of the fact that discharges or 

releases of these substances had occurred, and were likely to occur in the future.  

42. Further, Defendants had a duty to comply with applicable state, federal, and local 

governmental laws, regulations, and guidelines applicable to persons generating, 

managing, storing, using, and disposing of radioactive, hazardous and toxic substances.  

43. Defendants breached these duties by their negligent, grossly negligent, and 

reckless generation, management, storage, use, and disposal of radioactive, hazardous 

and toxic substances and their negligent, grossly negligent, and reckless conduct of 

operations at the Sylvania and/or adjoining facilities, including any remediation and 

decommissioning activities. Additionally, the Verizon Defendants breached their duty of 

care by permitting the plaintiffs to be exposed to an amount of radiation in excess of 

federally defined permissible radiation dose standards. Such conduct by Defendants was 

in non-compliance with applicable federal. state and local laws, regulations, and 
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guidelines. Defendants' grossly negligent, negligent, reckless, careless and illegal 

conduct resulted in the dangerous release of radioactive, hazardous and toxic substances 

into the communities surrounding the Sylvania facility. These actual and continued 

releases have subjected Plaintiffs to an unreasonable risk of harm, and to actual injurieq 

to their persons and economic interests. Defendants also failed to warn Plaintiffs of the 

actual and threatened releases of such substances and of the reasonably foreseeable 

effects of such releases, an omission that was reckless, grossly negligent, and/or 

negligent. Finally, Defendants failed to act to prevent their releases from harming 

Plaintiffs.  

44. The Verizon defendants knew or should have known about the hazards associated 

with nuclear operations. Additionally, the legislative history of the Price Anderson Act, 

which was passed with the active participation of private companies involved in the 

nuclear power industry, is rife with references to the extreme consequences that could be 

expected in the event of a nuclear accident. Indeed, the gravity of such consequences 

was a major contributing factor to the passage of the Price Anderson Act.  

45. The defendants clearly knew or should have known that their generation.  

management, storage, use, disposal, releases, or discharges of radioactive, toxic and 

hazardous substances at the Sylvania or adjoining facilities would result in actual injuries 

and increased risks to the persons and economic interests of the public living near the 

facility.  

46. The Non-Verizon defendants were negligent, careless and reckless in the 

generation, management, storage, use, disposal and/or discharge of chemicals and/or 

toxins and/or in failing to prevent and failing to warn of discharges from their property.  
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47. Defendants' negligence was a direct and proximate cause of injuries to Plaintiffs, 

causing both actual present harm and creating an increased risk of harm to their persons 

and economic interests. Plaintiffs are entitled to recover damages for such injuries.  

48. Plaintiffs claim damages in the amount of FIFTEEN MILLION AND 00/100, 

($15,000,000.00) DOLLARS.  

Count Three 

NEGLIGENCE PER SE 

49. Plaintiffs repeat the allegations contained in Paragraphs 1 through 48 and 

incorporate them by reference as if fuily set forth herein.  

50. Plaintiffs contend that throughout their history, the Sylvania facility was operated 

in non-compliance with applicable federal, state and local laws and regulations 

promulgated thereunder, and that the Defendants permitted the plaintiffs to be exposed to 

an amount of radiation in excess of federally defined permissible radiation dose 

standards. Applicable statutes include but are not limited to the Atomic Energy Act, 42 

U.S.C. §2011 et. seq., and the regulations issued thereunder, the Price Anderson Act, 42 

U.S.C. §2210 et seq., and regulations issued thereunder; the Comprehensive 

Environmental Response, Compensation, and Liability Act (CERCLA), 42 U.S.C. §9601, 

§9603, §9611 (g), and regulations issued thereunder; the Toxic Substances and Control 

Act (TSCA), 15 U.S.C. §2601, §2607(e) and regulations issued thereunder; the Resource 

Conservation and Recovery Act (RCRA) 42 U.S.C. §6901, §6924(d), §6925 and 

regulations issued thereunder; the Emergency Planning and Community Right to Know 

Act (EPCRTKA) 42 U.S.C. §11001, §11023 and regulations issued thereunder; and 

applicable New York air and water quality protection and waste disposal laws.  
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51. The Non-Verizon defendants operated their respective facilities in violation of 

applicable law.  

52. These violations of applicable state, federal and local laws, regulations and 

guidelines were a direct and proximate cause of injuries to Plaintiffs. The increased risk 

of harm and the actual present harm to their person and economic interests are precisely 

the types of injuries these applicable laws were designed to prevent. Violation of these 

statutes thereby constitutes per se negligence.  

53. As a result thereof, plaintiffs claim damages in the amount of FIFTEEN 

MILLION AND 00/1 00 ($15,000,000.00) DOLLARS.  

Count Four 

ABSOLUTE OR STRICT LIABILITY 

54. Plaintiffs repeat the allegations contained in Paragraphs 1 through 53 and 

incorporate them by reference as if fully set forth herein.  

55. The conduct of nuclear processing activities, and/or the use of industrial 

chemicals including any remediation and decommissioning activities, poses significant 

risk of harm to persons living and working in the vicinity of the operation. The 

consequences of nuclear accidents or incidents to health, property and the environment 

are extremely dire, and can be measured in the millions, if not billions of dollars. Nor is 

it possible to eliminate the risk by taking reasonable precautions. Finally, processing 

nuclear materials has never been a matter of common usage; indeed, prior to 1957, 

private operators were not permitted to engage in such activities at all. The conduct of 

nuclear processing activities, and/or the use of industrial chemicals at the Sylvania and/or 

adjoining facilities clearly constituted abnormally dangerous activities.  
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56. In addition, with full knowledge of the environmental and health hazards 

associated with the processing of nuclear fuel components and the use of industrial 

chemicals, Defendants and their predecessors chose to establish the Sylvania and/or 

adjoining facilities in the midst of residential communities in Hicksville, Westbury and, 

Jericho, New York with facilities being located literally across the street from homes.  

Although Plaintiffs maintain the Defendants' activities were abnormally dangerous per se, 

the location of such activities in a well-populated area such as Hicksville, Westbury or 

Jericho, New York, would independently have rendered them abnormally dangerous.  

57. As a direct and proximate result of the Defendants' collection, handling, 

processing, storage and disposal of radioactive, toxic and hazardous substances at the 

Sylvania and/or adjoining facilities, there have been releases of such substances into the 

environment, thereby injuring Plaintiffs, which injuries include actual present harm and 

increased risks of harm to their persons and economic interests. These injuries constitute 

the type of harm the possibility of which made the Defendants' activities abnormally 

dangerous.  

58. Defendants are therefore strictly liable to Plaintiffs for all damages which have 

resulted and which will continue to result from the collection, handling, processing, 

storage and disposal of radioactive, toxic and hazardous substances at the Sylvania and/or 

adjoining facilities.  

59. Plaintiffs claim damages in the sum of FIFTEEN MILLION AND 00/100 

($15,000,000.00) DOLLARS.  
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Count Five 

MISREPRESENTATION AND CONCEALMENT 

60. Plaintiffs repeat the allegations contained in Paragraphs 1 through 59 and 

incorporate them by reference as if fully set forth herein.  

61. Some or all of the Defendants, at various times, both negligently and/or 

intentionally failed to disclose to Plaintiffs material facts or, any facts, concerning the 

nature and the magnitude of the releases of radioactive, toxic and hazardous substances 

from the Sylvania nuclear processing facility and/or adjoining facilities despite the fact 

that the defendants knew for decades of the hazards of the substances they had released 

into the surrounding environments. Finally, Defendants have continued to make 

misrepresentations to members of the community regarding their ability to restore the 

land and water at or near the Sylvania facility such that those properties can safely be 

made available for unrestricted use.  

62. Each of these misrepresentations and/or concealments were made by Defendants 

individually, jointly and in conspiracy with each other, and were made with the intention 

of creating a false impression in the minds of the Plaintiffs as to the true environmental 

status of the community and the true health risks accompanying Defendants' releases of 

toxic, hazardous and radioactive substances such that Plaintiffs would be lulled into 

complacency, and would refrain from seeking redress or pursuing other remedial action.  

63. Plaintiffs reasonably believed and in good faith relied upon Defendants' 

misrepresentations and concealments in making decisions regarding seeking legal redress 

or pursuing remedial actions.  

21
-01-



64. Many of the injuries to Plaintiffs arising out of the releases of radioactive, toxic 

and hazardous substances by Defendants into the environment have been compounded by 

the passage of time and Plaintiffs' reliance upon Defendants' misrepresentations and 

concealments. Plaintiffs' injuries include both actual present harm and increased risk of 

harm to the person and economic interests of Plaintiffs. All injuries were directly and 

proximately caused by Plaintiffs' reliance upon Defendants' false and misleading 

representations, omissions and concealments. Plaintiffs sustained damages including 

injuries, illnesses, and/or disabilities. Plaintiffs are entitled to recover damages for such 

injuries.  

65. Plaintiffs did not discover the fraud alleged until recently and plaintiffs further 

allege that the statute of limitations to commence these actions is tolled as a result of the 

defendants' fraudulent concealment and misrepresentations.  

66. Plaintiffs claim damages in the sum of FIFTEEN MILLION AND 00/100 

($15,000,000.00) DOLLARS.  

Count Six 

CIVIL CONSPIRACY 

67. Plaintiffs repeat the allegations contained in Paragraphs 1 through 66 and 

incorporate them by reference as if fully set forth herein.  
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68. Some or all of the Defendants, their officers and employees, and other persons 

and entities unknown to Plaintiffs, at various times, acted together with the common 

purpose of conducting operations at the Sylvania and nearby facilities in an unlawful 

manner, and with the further common purpose of unlawfully concealing operations aj 

such facilities from the public and of concealing the fact that releases of toxic substances, 

radiation, and pollutants were occurring.  

69. In furtherance of this conspiracy, Defendants have taken overt steps to conceal the 

nature of plant operations from the public and from regulators, and have failed in their 

legal duty to disclose the fact that releases of toxic pollutants and radiation have 

occurred. Such concealment is a violation of law, and a violation of Defendants' duty to 

Plaintiffs as members of the community.  

70. In furtherance of this conspiracy, Defendants have also falsely and fraudulently 

represented the nature and extent of releases of toxic, hazardous and radioactive 

substances from the Sylvania and/or nearby facilities, have misrepresented the health and 

environmental risks associated with such releases and with the operations of Defendants' 

facilities, and have concealed information known to Defendants about the health risks 

and the status of knowledge regarding the dangerous properties of the toxic, hazardous 

and radioactive substances used, processed, generated and released from the facilities.  

71. As a direct and proximate result of Defendants' conspiracy, Plaintiffs have 

suffered injuries to their persons and economic interests and are entitled to recover 

damages for such injuries.  

72. Plaintiffs claim damages in the sum of FIFTEEN MILLION AND 00/100 

($15,000,000.00) DOLLARS.  
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VII.  

DAMAGES 

73. Plaintiffs repeat the allegations contained in Paragraphs I through 72 and 

incorporate them by reference as if fully set forth herein.  

74. As a direct and proximate result of Defendants' tortious conduct as alleged above, 

Plaintiffs have been injured by exposure to toxic and radioactive substances. Plaintiffs 

have been damaged in the following particulars and seek to recover therefore: 

a. Plaintiffs have suffered and will continue to suffer great physical pain and 

mental anguish and will continue to suffer great pain and anguish throughout their 

lifetime; 

b. Plaintiffs have incurred hospital and/or medical and/or pharmaceutical and/or 

other expenses and will continue to incur such expenses in the future due to the 

permanent nature of their injuries resulting from exposure to toxic and radioactive 

substances, from which injuries they now suffer and will continue to suffer in the 

future; 

c. Plaintiffs suffer a physical impairment at this time and will continue to suffer 

this impairment in the future due to their injuries resulting from exposure to toxic 

and radioactive substances; 

d. Plaintiffs suffer a permanent partial disability at this time and will become 

permanently and totally disabled in the future due to the progressive character of 

injuries resulting from exposure to toxic and radioactive substances; 

e. Individuals have suffered a present increased risk of developing cancer and 

other serious diseases as a result of exposure to toxic and radioactive substances, 
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and will require medical detection and surveillance services, including medical 

testing, preventive screening and the commission of independent studies adequate 

to quantify the adverse health effects of Defendants' releases of radioactive, toxic 

and hazardous substances, and to allow Plaintiffs to take preventive action and to 

receive the early warning necessary to increase the efficacy of treatment of 

disease; 

f. Plaintiffs have suffered a progressive loss of wages and earning capacity and 

will continue to suffer a loss of earning capacity and wages throughout their 

lifetimes; 

g. Plaintiffs require or will require domestic help and nursing care due to their 

disabilities and have been or will be required to pay for such domestic help and 

nursing services; 

h. Prior to the onset of their symptoms, Plaintiffs were extremely active and 

participated in numerous hobbies and activities, and as a result of their injuries, 

Plaintiffs have been and will be prevented from engaging in some of said 

activities which were normal to them prior to developing symptoms and injuries 

resulting from exposure to toxic and radioactive substances. Plaintiffs have been 

and will otherwise be prevented from participating in and enjoying the benefits of 

a full and complete life; and 

i. Plaintiffs seek punitive damages because Defendants' conduct was grossly 

negligent and reckless in their exposure to the general public and Plaintiffs herein 

of toxic and radioactive materials in amounts that exceeded federally and state 

defined dosage limits in violation of applicable state, federal, and local 
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governmental laws, regulations, and guidelines applicable to persons generating, 

managing, storing, using, and disposing of radioactive, hazardous and toxic 

substances.  

75. Defendants' liability is not limited pursuant to Section 1601 of the CPLR by, 

reason of one or more of the exemptions of CPLR Section 1602.  

76. To the extent that any plaintiff herein is required to, it is alleged that pursuant to 

CPLR 214-c, the technical, scientific or medical knowledge and information sufficient to 

ascertain the cause of their injury had not been discovered, or identified, or determined 

prior to the expiration of the period within which this action could otherwise have been 

brought and that the plaintiffs would have otherwise satisfied the requirements of 214-c 

subdivisions 2, 3 and 4.  

VIII.  

PRAYER FOR RELIEF 

77. WHEREFORE, Plaintiffs demand judgment against the Defendants as follows: 

First Count $15,000,000.00 

Second Count $15,000.000.00 

Third Count $15,000,000.00 

Fourth Count $15,000.000.00 

Fifth Count $15,000.000.00 

Sixth Count $15,000.000.00 
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and as to each of them, jointly and severally, for general damages, special damages, for 

punitive and exemplary damages, for their attorneys' fees and costs expended herein, for 

prejudgment interest where allowable by law and post judgment interest on the judgment 

at the rate allowed by law.  

78. Plaintiffs seek such other relief as is just and equitable.  

JURY TRIAL DEMAND 

79. Plaintiffs demand that all issues of fact in this case be tried to a properly 

empandlled jury.  

December 13, 2002 
New York, New York 

Sullivan Papain Block McGrath & Cannavo 
P.C.  
Attorneys for Plaintiffs 
120 Broadway, 18th Floor 
New York, New York 10271 
(212) 732-9000 
FA. (212) 571-3903 

THO . S (TJD 9226) 
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1, the undersigned, am an attorney admitted to practice in the courts of New York, and 
0 certify that the annexed 

has been compared by me with the original and found to be a true and complete copy thereof.  
Ceeclicotlon 

say that. I am the attorney of record, or of counsel with the attorney(s) of record, for 
. I have read the annexed 

0Ao,.Y know the contents thereof and the same are true to my knowledge, except those matters therein which are stated to be alleged on information 
•Verifi and belief, and as to those matters I believe them to be true. My belief, as to those matters therein not stated upon 

Aiffrncaiao knowledge, is based upon the following.

The reason I make this affirmation instead of is

I affirm that the foregoing statements are true under penalties of perjury.  
Dated: °....°.°...°.................... .(Pi.ne..nm blw...........................ners, na ebo............. e.......  

(Print signer's name below signature)

ss: 

being sworn says: I am

S[0 in the action herein, I have read the annexed 
2 Individual know the contents thereof and the same are true to my knowledge, except 
8 -11-,• information and belief, and as to those matters I believe them to be true.  

the of 

J C] a corporation, one of the parties to the action; I have read the annexed 
6 c,,U know the contents thereof and the same are true to my knowledge, except 

Verlfcatlton information and belief, and as to those matters I believe them to be true.  

My belief, as to those matters therein not stated upon knowledge, is based upon the following:

Sworn to before me on

those matters therein which are stated to be alleged on 

those matters therein which are stated to be alleged on

.20
(Print signer's name below signature)

STATE OF NEW YORK, COUNTY OF

age and re 

0 
Service 
by Malp 

Personal 
' service 

Service by 
C Electronic 

Means

ss: 
being sworn says: I am not a party to the action, am over 18 years of

side at 
On ,20 , I served a true copy of the annexed 

in the following manner: 
by mailing the same in a sealed envelope, with postage prepaid thereon, in a post-office or official depository of the U.S. Postal Service 
within the State of New York, addressed to the last-known address of the addressee(s) as indicated below: 

by delivering the same personally to the persons at the address indicated below: 

by transmitting the same to the attorney by electronic means to the telephone number or other station or other limitation designated by the 
attorney for that purpose. In doing so I received a signal from the equipment of the attorney indicating that the transmission was received, 
and mailed a copy of same to that attorney, in a sealed envelope, with postage prepaid thereon, in a post office or official depository of the 
U.S. Postal Service within the State of New York, addressed to the last-known address of the addressee(s) as indicated below: 

by depositing the same with an overnight delivery service in a wrapper properly addressed. Said delivery was made prior to the latest time 
designated by the overnight delivery service for overnight delivery. The address and delivery service are indicated below:

Sworn to before me on ,20

...... ............................ Pn................ .......... i°..,°° ......... name belo . . .. n... . .. e.....  
(Print signer's name below signature)

STATE OF NEW YORK, COUNTY OF

............................................................

..................................................................................................................

.r I

STATE OF NEW YORK, COUNTY OF SS:
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IndexNo. CV02 6530 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

MELVIN SCHWINGER; SUSAN MAIERS WISEMAN; and CLAIRE HODKINSON, 

Plaintiffs, 

-against

VERIZON NEW YORK, INC., individually and as successor to GTE OPERATIONS SUPPORT 
INCORPORATED, et al., 

Defendants.  

SUMMONS AND COMPLAINT 

SULLIVAN PAPAIN BLOCK McGRATH & CANNAVO P.C.  
Attorneys for 

120 BROADWAY 
NEW YORK, NEW YORK 10271 

(212) 732-9000 

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the courts of New York 
State, certifies that, upon information and belief and reasonable inquiry, the contentions contained in the 
annexed document are not frivolous.

Dated: .............. .......... olgnature ................................................................................................................

Print Signer's Nam e ........................................................................... . . ........ ..............  

Service of a copy of the within is hereby admitted.  

Dated: 

Attorney(s) for 

PLEASE TAKE NOTICE

NOTICE OF 
SENTRY 

Un 

NOTICE OF 
SETTLEMENT

that the within is a (certified) true copy of a 
entered in the office of the clerk of the within named Court on 20

that an Order of which the within is a true copy will be presented for settlement to the 
Hon. one of the judges of the within named Court, 
at
on 20 , at M.

Dated: 

SULLIVAN PAPAIN BLOCK MCGRATH & CANNAVO P.C.  
Attorneys for 

120 BROADWAY 
7T" NEW YORK, NEW YORK 10271
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 
) 

.  

MELVIN SCHWINGER et al., ) 

Plaintiffs, ) 02 CV 6530 (LDW, ARL) 

v. )) 

VERIZON, INC. et al., )) 

Defendants. ) 

THE SYLVANIA DEFENDANTS' 

NOTICE OF MOTION TO DISMISS THE AMENDED COMPLAINT 

PLEASE TAKE NOTICE that, upon the accompanying memorandum and all other papers and 

proceedings in this action, Verizon Communications Inc., GTE Corporation, GTE Products of Connecticut 

Corporation and GTE Operations Support Incorporated (collectively, the "Sylvania Defendants") will move this 

Court before the Honorable Leonard D. Wexler at the United States Courthouse, 100 Federal Plaza, Central Islip, 

New York 11722, on a date and time to be scheduled by the Court, for an order, pursuant to Rule 12(b)(6) of the 

Federal Rules of Civil Procedure, dismissing the Amended Complaint on the ground that it fails to state a claim upon 

which relief may be granted and for such other and further relief as may be just and proper.  

Dated: January 27, 2003 
Respectfully sub 

New York, New York 

Ned N. Isokawa (NI 5042) 
William . Pratt (WP 5179) 

PAUL, HASTINGS, JANOFSKY & WALKER, LLP Frank M. Holozubiec (FH 0442) 
Wendy E. Long (WL 3396) 

55 Second Street 
KRLN LI 

San Francisco, California 94105 
KIRKLAND & ELLIS 

(415) 856-7000 
153 East 5 3rd Street 
New York, New York 10022 
(212) 446-4800 

Robert L. Folks (RF 8773) 

ROBERT L. FOLKS & ASSOCIATES, LLP.  

510 Broad Hollow Road 

Melville, New York 11747 

(631) 845-1900 .......... r.~,. i, vlvania Defendants
Ptl,aOltorneya au t J ....



KIRKLAND & ELLIS 
PARTNERSHIPS INCLUDING PROFE.SSIONAL CORPORATIONS

Frank Holozubiec 
To Call Wrter Directly: 

(212) 446-4892 
frank.holozubiec@ny.kirkland corn

Citigroup Center 
153 East 53rd Street 

New York, New York 10022-4611 

212 446-4800 

www.klrkland corn

Facsimile: 
212 446-4900.,

January 27, 2003 

BY U.S. MAIL 

Please See Attached Service List 

Re: Schwinger el aL v. Verizon, Inc. et al., Case No. CV 02-6530 
Astuto v. Verizon, Inc. et al.. Case No. CV 02-6529 

Dear Counsel: 

We represent Verizon Communications Inc., GTE Corporation, GTE Products of 
Connecticut Corporation, and GTE Operations Support Incorporated (the "Sylvania 
Defendants"). Enclosed are the Sylvania Defendants' motions to dismiss the above-captioned 
actions, together with a memorandum of law and accompanying exhibits in support of this 
motion.  

Sincerely, 

Frank Holozubiec 

FMH:rvh 
Enclosures 

cc: Chambers of The Honorable Leonard D. Wexler (by U.S. Mail, without enclosures) 
Chambers of The Honorable Arlene R. Lindsay (by U.S. Mail, without enclosures)

Chicago London Los Angeles San Francisco Washington, D.C.
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Frank V. Floriani, Esq.  
Thomas Deas, Esq.  
Andrew Carboy, Esq.  
SULLIVAN PAPAIN BLOCK MCGRATH & CANNAVO, 
P.C.  
120 Broadway, I8th Floor 
New York, New York 10271 
T: (212) 732-9000 
F: (212) 266-4141 
counsel for Schwinger plaintiffs 
Email: floriani@triallawl.com 

tdeas@tnallawl.com 
acarbov(,triaI awl .com 

Scott Schutzman, Esq.  
Law Office of Scott Schutzman, Esq.  
On behalf of Plaintiffs 
3700 S. Susan Street 
Santa Ana, CA 92704 
T: (714) 543-3638 
F: (714) 245-2449 
Email: schutzmsn.com 

Michael David Lichtenstein, Esq.  
LOWENSTEIN SANDLER PC 
65 Livingston Avenue 
Roseland, New Jersey 07068 
T: (973) 597-2408 
F: (973) 597-2409 
counsel for General Semiconductor, Inc.  
Email: mlichtenstein(alowenstein.com 

Jonathan Brooks, Esq.  
Ruskin Moscou Faltischek, P.C.  
190 EAB Plaza 
East Tower, 15th Floor 
Uniondale, New York 11556-0190 
T: (516) 663-6632 
F: (516) 663-6832 
counsel for Air Techniques Inc. and AT Realty Co.  
LLC 
Email: ibrooks(@rmefpc.com 

William Savino, Esq.  
RIVKIN RADLER LLP 
EAB Plaza 
Uniondale, New York 11556-0111 
T: (516) 357-3349 
F: (516) 357-3333 
counsel for Harris Corporation 
Email: William.Savino(@rivkin.com

David Jaroslawicz, Esq.  
Elizabeth Eilender, Esq.  
JAROSLAWICZ & JAROS, ESQS.  
150 William Street 
New York, New York 10038 

T: (212) 732-2780 
F: (212) 732-6746 
counsel for Astuto plaintiffs 
Email: davenyesq@aol.com 

Eeilenderl@aol.com

Jeffrey Goldstein 
Air Techniques Inc.  
70 Cantiague Rock Road 
P.O. Box 870 
Hicksville,NY 11802 
(516) 433-7683 

Avi Lew, Esq.  
DL ROTHBERG & ASSOCIATES, P.C.  
1350 Broadway, Suite 1711 
New York, New York 10018 
T: (212) 714-1212 
F: (212) 714-0304 
counsel for Jerry Spiegel Associates Inc. and K.B.  
Co.  
Email: aal(@rothberglaw.com 

Diana Elaine Goldberg, Esq.  
Thomas Southwick, Esq.  
Mound, Cotton, Wollan & Greengrass 
One Battery Park Plaza 
New York, New York 10004 
T: (212) 804-4200 
F: (212) 344-8066 
counsel for Anchor/Lith Kem Ko and Fuji Hunt 
Photographic Chemicals, Inc.  
Email: d goldberg('rmoun dcotton.com 

tsouthwickemoundcotton.com 

Dianne K. LeVerrier, Esq.  
John M. Arrmentano, Esq.  
Farrell Fritz, P.C.  
EAB Plaza 
Uniondale, New York 11556-0120 
T: (516) 227-0700 
F: (516) 227-0777 
counsel for Barson Composites Corporation 
Email: dleverrie{@farrellfritz.com



Gayle N. Moran, Esq.  
Buchanan Ingersoll Professional Corp.  
140 Broadway, 3 5 th Floor 
New York, New York 10005 
T: (212) 440-4000 .  
F: (212) 440-4401 
counsel for General Instrument Corporation 
Email: morangn@bipc.com

Mark Brooks 
A-T Realty Co.  
70 Cantague Rock Road 
P.O. Box 870 
Hicksville, NY 11802 
(516) 433-7683

V



- I 

I, .�.  

/1 
� 

�I �

This document consists of r- pages.  
No. 14~ of /ek copies, Series -,

CONTRACT NO. AT(30-1)-1293

BASIS 0OF AWIRD 

* ~IDD

A

NEGMTATION

It ,,ccoiclanee ivith authority dclegated to* 
~:the Atomic EnerL~y Conramison by the intlional 

Production Aui.oiity, this co.,.orct ix-.rated.  
DO.E-2, certified under uniP fle~uition 24ý..  

Aut Mtoned Representative

IC.Cj�' � 
t: 
� 

* 1.  

-* .2� *�*"

ROVr~ducaei at ~e kaoona A.-?weý

*-74 ., - .cdwn 
:*e York, NoYr 

.CON~TRACTFOR:tD EEIILV kAND1±LECTOCPMErO ,I 

TERM OF CONTRAClit * December l0j 195). to June 30, 1953 

LIM4IT OF GOVERM(ENT UADILIT!: 0C$3253,897b00 

PAYMlENT TO BE MODE Br- -Divisi~n of' Disbursei-mnt, 
`United States Treasury Department, 

1-Subeit ivie~o 
I%. -'United Stat~A At~dc Energy Contrniss 'ion, 

P. 0. Box 301 ALnsonia Station, 1 
ý New York 23, New York I



r'evocjzed a, -e %a-:'a - r!

TABLE OF ARTICLES 

ARTICLE PAGE 

I - SCOPE OF THE WORK. 2 
II - SITEOF THE 'ORK - .2 

III - TERM, E=PIRATION AND TERKINATION -: 3 
IV - CONSIDERATION 7 

V - GOVEREmNT PROPERTY 15 

VI - OPTION OF THE GOVERNENT 19 
VII - PATENTS 19 

VIII - RECORDS AND ACCOUNTS 21 

IX - PROCTRB(ENT AND SUBCONTRACTS 22 

X - CONDUCT OF THE WORK, INSPECTION AND REPORTS 23 

XI - CONSTRUCTION, ALTERATION OR REPAIR WORK 25 

XII - EXOHT-HOUR LAW 26 

XIII - DISCLOSURE OF INFORMATION 27 

XIV - DISPUTES 28 

XV - SECURITY ACTION 28 

XVI - SCIENTIFIC AND TECHNICAL DATA 28 

XVII - SOURCE AND FISSIONABLE MATERIAL 28 

XVIII - GUARD AND FIRE FIGHTING FORCES 29 

XIX - BONDS AND INSURANCE 29 

XX - STATE AND LOCAL .TAXES AND FEES 29 

331 - NON-DISCRIMINATION IN 34PLOD4ENT 29 

XXII - TECHNICAL AND PROFESSIONAL ASSISTANCE 30 

III - ASSIRMENT 30 

XXIV - LABOR DISPUTES 30 

XXV - COVENANT AGAINST CONTINGENT FEES 30 

XXVI - CONVICT LABOR 30 

XXVII - WALSH-REALEY ACT 31 

XXVIII - DCMESTIC ARTICLES 31 

XXIX - OFFICIALS NOT TO BENEFIT 32 

Xm1 - RENEGOTIATION 32 

MI - SAFETY AND ACCIDENT PIEVENTION 32 

XXII= - COPLIANCE WITH LAWS 32 

XIII - APPENDIX 'A' 32 

MIV - EXAMINATION OF RECORDS 33 

XXXV - CLAIMS AND LITIOATIONS 33 
XX7VI - LETTER CONTRACT NO. AT(30-1)-1293 34 

XXXVII - CONTRACT APPROVAL 34 
XXXVIII - DEFINITIONS 

SIGNATURES OF THE PARTIES 35 

APPROVAL BY DIRECTOR, DIVISION OF PRCDUCTION 36 

Appendix 'A' A-I 

Appendix 'B' B-I 

-r.W 

-A^ 10

. ,..



- .-. '-. .s..-�', � .�- Re�cd�te� it � Na�ona Ar:'vs

ccntr at IT. AL(30-l)-123 

mIS c0N mCT, entered into as of 'the lth day of December, 1951, 

by and between the UY1IED STATES OF AMERICA (hereinafter referred to as the 

".Government"), acting through the UNITED STATES ATOMIC LOY COMMISION 

(hereinafter referred to as the "Commission*), and SYLVANIA ELECUTRIC 

PECUC7, INC. (hereinafter referred to as the "Contractor"), a corporation 

organized and existing under the laws of the Commonvealth of Massachusetts, 

with its principal place of business in New York City, New York; 

VITTNSSETH THAT: 

WHENEAS, by Letter Contract No. AT(30-I)-1293, dated December 10, 

1951, the 06vernment and'the Contractor agreed, among other things, that 

the Contractor would perform for the Government the research and develop

ment work provided for in said Letter Contract; and 

V , the Government and the Contractor, as contemplated by 

said Letter Contract, have negotiated and arrived at this definitive 

agreement wich merges with and supersedes said Letter Contractj and 

WHEREAS this contract is authorized by law, including the Atomic 

Energy Act of IR6; 

NG, T , the parties hereto agree as follows: 

ARTICLE I - SCOPE OF THE WMI 

1. The Contractor shall conduct studies, experimental investi

gations and other research and development work for the Government, the 

details of which research and development work are set forth in the classi

fied Appendix 'B' to this contract. A copy of said Appendix 'B' signed by 

the Contractor is on file in the offices of the Commission and said Appen

dix 'B' is incorporated herein by reference and made a part hereof.  

2. The Contractor shall furnish all materials, equipment, 

facilities and premises, and all other properties and services requisite to 

the proper performance-of the work under this contract, except to the ex

tent that the Govewnment may elect to furnish such properties or services.  

ARTICLE II - SITE OF TIE MORK 

1. Principal Site 

The principal site of the work of this contract shall be the 

land and plant of the Contractor on Cantiague Road in Hickavill&, Long 

Island, including, but only from January 1, 1953 on, the one-story frame 
building at this location, leased at the date of commencement of the period 

of performance of the work of this contract, to the United States Department 

-2

Ie

Re•(n~uceal e NabOna Art-ws$



Repdm sth NO"r~ Afewes

of Agriculture, unless the Commission approves a substitute site in writing 

and until the date approved by the Commission for such substitution.  

2. Alteration at Site 

The Contractor shall alter the plant.and other facilities at 

any principal site of the work, referred to in paragraph 1 above, to .ths 

extent the Commission considers such -alterations necessary to the proper 

performance of -the work hereunder. - , . .  

3. Transfer of Site •; 

The-Contractor shall not sell, lease,.licensi or otherwise' 

transfer ownership or occupancy of any plant space .r.other'facilitiss at 

any prirkcipal site of the work referred to in paragirah I -above, or. of 

said site or any portion thereof, without the approal of the Cossim n.  

4. .~n Cntract Activit~ies, . -~

•;bT.Contractor shall hot engase inor.pe1nit~otbhrs to 

engage in actitities other than activities in perfor~flce of the work of 

this contract.lt <any, principal, site 6f the work refer-red to in paragraph I 

above, withcut.the approval oT-the Commission.  

5, Request for\oPPrOval 
4* 5 " I I ' 1 

Any request of the Contractor to the Coaisesion ror approval 

pursuant to either of paragraphs 3 or 4 above, shall .specify the extent of 

such transfer or non-contract activities and should further specify the 

Contractor's proposed reduction .in the allowance for use and occupancy set 

forth in paragraph 3 of- .rticle-IV, CONSIDERATION, and the Contractor's 

estimate of the reduction in other costs of this -contract to the Government 

that would result. should-the Cammission grant the requested approval. Any 

reduction in the.allowance for-use and occupancy agreed upon shall'be set, 

forth in an amendment to this c6ntract.  

A~RTICLE III- TEM, EXPIIRATION AND TERIMINATION 

1. The period of performance of the work under this contract 

shall commence on December 10, 1951 and, subject- to the.provisions of this 

Article, shall end on June 30, 1953.  

2. Termiation 

-a., For Default.  

The Government may at any time terminate performance of 

the work under this contract for the default of the Contractor.

•..  
1. . ... :•.
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b. For the Convenience of the Government.  

The Government, at its election, may for its convenience, 

(i) from time to time terminate in part performance of work under this 

* contract, or (ii) at any time terminate in whole the performance of the work 
under this contract.  

c. 'Notice of Termination.  

Termination, under this paragraph, shall b' "effected by 

delivery to the Contractor of a written notice of termination, which 

notice (i) shall specify a date upon which said termination shall become 

effective, which date shall be at least sixty (60) days after the delivery 

of said notice; (ii) in the event of a termination in part, shall specify 

the portion or portions of the work so terminated Andsthe period or periods 

during which said termination shall be effective; and' (iii) shall specify 

whether said termination is for the default of the Contractor or for the 

convenience' of the Government. Upon receipt of said 'notice .of termination, 

the Contractor promptly, except as the notice miy diiect otherwise, shall 

Wi) discontinue all terminated work as soon as 'is reasonably practicable, 

if the notice so directs, and in any event by the date specified in said 

notice of termination; (ii) cease all placing of orders for property or 

services in connection with the Oerformance of the terminated work; (iii) 

proceed to the best of its ability to terminate all orders and subcontracts 

to the extent that they relate to the terminated work; (iv) assign to the 

Government in the manner and to the extent directed by the Commission, all 

the right, title and interest of the Contractor under the terminated portion 

of the orders and subcontracts so terminated; (v) settle, with the approval 

of the Commission, all subcontracts, obligations, commitments and claims re

lated to the terminated work, the cost of which would be allowable in ac

cordance with the provisions of this contract; (t) continue performance of 

such part of the contract work, if any, as shall not have been terminated; 

and (vii) take such other action with respect to the terminated work as may 

be required under other Articles of this contract and, subject to the ap

proval of the Commission, as may be otherwise appropriate, including but 

not limited to, action for the protection and preservation of Government 

property.  

~ ~-- -
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,d. Entry by Government After Default.  

(i) If performance of the work under this contract is terminated for 
the default of the Contractor, the Government (1) may exercise 
the option granted in Article VI, OPTION IN TEE GOVERNMENT, to 
purchase the'principal,site of the Y.-nk hereunderj (2) May 
exercise the right given in item (ii) of,.this4.subparaqraph.-,,, 

(ii) Insta.,d of exerisingtheoption to hs rfrred to im•(i).  
exer~isin~the opt n referc 

above, the G0veirmant',may elect, -pursdiaft to'this' atibsectton- ...  
to. o5~upy.the property.'for a period, n•V--to, exceed ,onea a-jy , 

. ping. the Conti-actor. a monthl. r ,in ~fsafaction ef:' 
llclaiis of the Contractor'arisihgo~t'..fis ~dent~y and -oc-" 

"cupancy, including a c•im.for thi fair entaifivjlus•of~ajd. "" 
premises and fa ~litie, Said moonth;t-ohirg: ',will-be eýetwslfth 
the yearly allowance 'or-use and.'c6ana.oV-fnrth, h. sub1 ara
-graph,j. of ýaia rýpbi-*6f Artiil6 ItV',C1kSfEjtjTtO0l. ' .  

(iii.) Af ~er.teininst~n for th ,default of t 

exercise of either' the, optiorl or right-fre td!it, i bpara-
gIaphs (i) and (ii) above, -the Govbrnment '-(.j) enter:•upon' 
and have,exclusive occupancy of iiiry-rinc~pali site 'of, *heork,,.  
described as'such in, paragraph l'ofAiticY6 TI-.SITE OFT 1HE, 
J!., Lb) take.posspssion, for thei ,riod,,.of'esch'oceup y '7y, 

of 'all materials, to6ls, machinery' ania appliances' therein -which 
may-be 6ned byor Arin the posesaieno'of the' Contiactor, (c) 
exercise during said occupancy all, options, privilhges and 
rights belonging to 'or exercisable by the Contrictor in coninec-, 
tion with such premises and facilitiei, and (d) complete or 
employ others to complete, the work of this contract therein.Y 
Said occupancy if done under (ii)'above shall be for a period 
not to exceed one year. .  

(iv) In addition, the Commission shall withinithe limits of its 
authority, indemnify and hold the Contractor harmless against 
any damages finally awarded in court actions or settlements made 
with the consent,of the Commission, and against expenses inci-.  
dent to such court actions or settlements, where such actions 
and settlements are, based on claims by. third parties against 
the Contractor, arising out of. actions by the Government in use 
and occupancy of said, premises and facilities pursuant to this 
subparagraph d." 

e. Terms of Settlement.  

Upon a termination of performance of all or part of the work under 
this contract, full and complete settlement of all claims of the Contractor with 
respect to the work of. this contract so terminated shall be made as follows: 

(i) Assumttion of Contractor's obligations. The Government may at 
the, discretion of the Commission, aspume and become liable for 
all'obligations, commifmints, and.dlaims that the dontrictor'may 
have theretofore in good faith undertaken or incurred in connec
tion idith the'terminated work, the cost. of which wotld xe llovw
able in accordance with the provisiont'of this cont~ctj and ,th 

.-... , . . -I • 
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Contractor shall, as a condition of receiving the payments 
mentioned in this Rrticle, execute and deliver all such 
papers and take all such steps as the Commission may require 
for the purpose of fully vesting in the Oovernment 611 the 
rights and benefits of theContractor under such ob)igatibns 
or' commitmmets.  

(ii) Payment for Allowable Costs. 'The Gover.nt shallrmeiabu:-se " " 
"the ContradtoroI allow credit fo• tllcallowable costsýn
curred im the perf6rmance'"f'the.• eainiatid -wirk aId~Intpre
-viously ieimbqrsed or otherwise' dispharged.2 , 

'(iii) -Paysent for .01se-Out ene The, r .nment ,ha3l•:rsiburse 
o the Contractor (a) for such•close'-o~t ExIenses; (b) `or. such 
-further expenditures as are.'made .•a r tW dato.of trmnation 
for-the protection of the' ove rer " !ety, 'and (c)tefor such 
"lega nd accounting sricsin ection with settlement, 

- as.' are required or approved by,theAoomilssion. , 

(iT) _Pay-ment on ,Account.. of ths -Fixed.*Fee.' A 

a. If the perfoimance of the'. rktu.er this contract is ter
,-,\,-iniated in %hole .for the default Z 'the! Contractor, .no 'further 
ipiymat onaccount of the fixed 'fe, •set forrth'iui subjairagarph 

"a.. of paragraph ,l of Arti.le ,IVI, CO' IDERATION, shabl be mide.  

b.: If the phrfqmmancejfof the.York: iner this cohtract is' tVI
minated in Ihole for th..conve•iehcO, of thp Government,,'the 
Contractor ihall be paid that portio of.the fixed fee which 
the. work'actually. completed, as determined by the Commission, 
bears to..the entire work under.-this contract-less payments 
previousli mane on account of the:fee.  

c. If the performance of the workj~nler thih contract is
terminated in part for the convenience of thd Governient, 
the' Contractor and the Commission shall promptly negotiate 
to agree upon an equitable adju~tmeht of the fixed fee set 
forth in subparagraph a. of paragraph 1 of article IV, 
CONSIDERITION, and the agreement reached shall be evidenced 
by a written, executed supplemental. agreement to this con
tract. If.the Contractor. and the.Co'cmission fail to so agree 
upon such fee adjustment, within areasonable time after 
such partial termination, the failure to agree shall be dis
posed of in accordance with Article XIV, DISPUTES, hereof.  

-Co . ; M, ,>P 
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3. Expiration. In the event of expiration of the period of work 

Sperformance hereunder without prior termination hereof, the Contractor shall 

(i) discontinue the contract work at the end of.the day of expiration and 

(ii) take such other action as may be required under other provisions of this 

contract and, subject to the approval or ratification of., the .Commission,- as 

may be otherwise appropriate, including but .not limited 1,6, action for the 

protection and preservation of Oovernment property. , 

i4. Claims in Favor of the Oovernment.., The obligation of the," 

Governm~ent to make any- of the payments require~d LT tbidi~rtic2.e'5hall..be sub

ject to any unsettled claims in connection with this .6iitract which .the, 

* O~~overrent may have against the Contractor..' !otbinc.aiinled.inl~tUi Article 

shall be construed to limit or affect anyotler r~edie•iWhich theGovernment 
may have as a result of a default by the Contractor. tZ•?' ." , " 

- Settlement upon? Term nation- or' 6 n.' t 

of this contract to the contrary nout-standing,,•t Comtraator,•a•d ai om

mission may agree upon the whole or any part'of the imounv or aiouths inch, 

the Contractor Es to receive upon and in connection-iwth "(i)' an ter•intion 
pursuant to this Article or (ii) expiration of 'the termof thisc:' traotwiithout" 

prior termination thereof. 'Any agreement so reached-shall'be evidenced'by.a 

written supplemental agreement to this contract which shall be final and° 

binding upon the parties with regard to their respective claims'against'each 

other except as therein otherwise expressly provided.  

APTICLE IV - CONSIDL•ATION 

1. Compensation for Contractor's Services.  

As full consideration for the performance by the Contractor-of 

the work of this contract (including (i) profit on all items and for all work, 

and (ii) reimbursement for all costs and experses listed hereunder as unallow

ble costs or otherwise not allowable under the terms of this contract) the 

Contractor shall receive from the Ooverzment: 

a. A fixed fee of One Hundred Twenty Thousand 
Dollars ($220,000.00).  

b. Payment for allowable costs as hereinafter 
provided.  

",2. Basis for Determination of Allowable Costs.  

The costs allowable under this contract shall be costs and ex

penses which are actually incurred by the' Contractor in performing the wvok 
under this contract and which are necessary or incident to that performance.  

Allowable costs shall include, without limitation on the generality of the 

foregoing, the items described as allowable in paragraph 3 of this 

Article but shall not in any event include the items described as 

-7 -
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unallovwble in paragraph . of this Article exdept to the extent indicated 

therein. Failure to mention any item of cost in this Article is not intended 

to imply that it is either allowable or unallovable.  

3. Exz•ples of Allowble Costs. " , .  

The following are examiiPoles -XS' ecs of V 0ick is 

allotable under-thi- contract to the et."ent indicatd:. :,o 

•ostl~s pot oficeboxrentluess ngr•rg~a dlvr srci, we:•,d 

a;. eonds and instorance, includin seli, O in.eiian Keppren es bJc 

the C ommission, the coat of which is not excOlded by' oirsprovisionr of tnis 

contract.., 

b Tr)nspo;tationrand corcation, A ai1udt Pi) c or 
sent, switchin ,demurrage and diverioncharges, a dyit t 

storage, crating ond'pacoings hargei c lao distaniess teproi 

charges, facsimile and teletype a esages n a nbtgrhCor 

postage, post office box rental, messenger chargie I ý, ex seutio 3ce5.-a 

c. aterials, s o toot an 

utilities,including fthe cost of processing and un estiieothere6f bi otheree 

and inspection; expediting, storage, salvage androt.er-usmal expenses incident 

to the procurement.mnd ue'thereof, subject to'heaipp roweils required undar 

any other provisions of this contract. - .  

(i) The Contractor may use in-its performance of the work 
of this contract, items mpnhaactured by it in the 

ordinary course of its commercial. business, provided 
that the Comission grants approval to each such use 

and provided further that the Commission and the Con
tractor shall have agreed; prior to anyt-such approval, 
in writing but not necessarily by execution of an I 

amendment to this contract, upon y unit price or prices 
for such items. The unit price or prices so agreed 
upon oay include profit.  

(:i) The Contractor may withdra from its general stores and 
use in its performance of the work of this contract 
items purchased by it before or during the period of* 
performance of this contract for its *general. stores, 
provided that such vithdrawafl and use of said items 
shall1 be in accordance with the Contractor's statements 
of its daily, procurement practices and procedures-sub
mitted to the *Coinission and approved by the Coxzission 
pursuant to subparagraph.b of paragraph 1 of Article .11, 
PRDCURKIWT AND SUBCOKTRACTS * The cost of any such item 
shall be determined in accordance vith last-in, firat
out inventory accounting principles.' 

"* - , * . ' .. -
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(iii) The Commission shall have the right to inspect any item 
provided by the Contractor for the work of this contract 
pursuant to sub-subparagraphs (i) and (ii) above and to 

reject any or all of such items which the Commission de

termines to be defective, in which event there shall be 

no cost to the Government on account of such rejected 

items and the Contractor shall at Its own non-allowable 

cost and expense, remove all such rejected items from 

any site of the work to which they may have been de

livered. The failure of the Government to inspe~t and 

reject any such item prior to its use by the Contractor 

in the work of this contract in accordance with the 

provisions of sub-subparagraphs (i) and (ii) above 
shall be deemed inspection and acceptance thereof, 

except as to latent defects, fraud and such gross 

negligence as constitutes fraud.  

d. Patents, purchased designs and royalty payments, to the extent 

approved by the Commission.  

e. Expert technical or professional assistance to the extent 

allowed by Article X1II, TECHNICAL ANM PROFESSIONAL ASSISTANCE.  

f. Taxes, fees and charges, levied by public authorities, which 

the Contractor is required by law to pay, except those which are imposed upon 

cr rýrise by reason of or are measured by the Contractor's fee or which are 

cxcluded pursuant to other provisions of this contract. This item shall in

clude interest costs and penalties incurred by the Contractor in compliance 

with Article XX, STATE AND LCCAL TAXES AND FEES, hereof.  

g. In accordance with Appendix "A", or modifications thereto, 

labor (whether as wages, salaries, benefits, or other compensation, as 

prescribed by the Contractor's employment and employee welfare policies), 

recruiting of personnel, (including "help wanted" advertising), travel 

(including subsistence during travel), and the transportation of personnel 

and their household goods and effects. In case the full time of an employee 

of the Contractor is not applied to the work of this contract, the cost of 

his labor shall be included in this item only in proportion to the actual 

tize so employed.  

h. Expenses of litiUation, including reasonable counsel fees, 

incurred in accordance with the provisions of this contract, and such other 

legal, accounting, and consultinL fees as are approved by the Commission.  

i. Alterations, additions, improvements and repairs to, and re

modeling, reconstruction and ordinary maintenance of, facilities employed 

by the Contractor in performing the work of this contract, in accordance 

with Article XI, CONSTRUCTION, ALTERATION, AND REPAIR.  

J. An allowance of Forty-One Thousand Seven Hundred Eighty 

Dollars ($41,780.00) for the period from March 1, 1952 to December 31, 1952, 

-9-
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and Fifty-Three Thousand Six Hundred Dollars ($53,600.00) per year during 

the period thereafter of the Contractor' s performance of the work of this con
tract at the Hicksville plant of the Contractor, prorated over said period.  

Said allowarce is in lieu of any charge by the Contractor for the use and 

occupancy of said plant and is in lieu of costs and expenses actually in

curred by the Contractor during said period for the following: 

(i) Depreciation of buildings on the Hicksville site of the work "j 
hereunder.  

(ii) Real estate taxes, includin4g"aong.a1ibrs, school, water,` 
and sewage taxes and special- assessmenth,%on the land and 
"buildings at said.Hicksville -sitesf".1 -,,', '. p . .  

(iii) Premimss• for fire, smoke, storm, and -hMl 4insrance, and 
similar property insurance po•JUcies-,oh the, Contractorts 
Hicksville plant And on a.l property dof,the Contractor therein.  

(i;) Premiums for public liibiltytinsuratc•a2nst damages to 

-persons and properties of emploYees a6f'.the Contractor (except 
but not for wrkocen, s Conpnsatibn':iilrante) or of third 

"-. persons, at'the Contractors-Hickslille'plant or resulting 
from the Contractor' s operations therein.  

(v) premiumns for insurance against damages t oo~eils o 

Government-owned, used by the Contractor iý conuectiof with 
the work of .this contract and againstý damages to persons and 
pr~perty resulting from operation:bythe Contradtor and its 

* employees of motor vehicles in connection with the work of 
this contract.  

In the 'event the acksville i h*'V•ýtotally'or-partially made 
unusable for the performance of the work of this contract as 
a result of fire, explosion or other casualty, the Commission 
and the Contractor shall negotiate to agree upon an equitable 
domnward adjustment of the allowance set forth in this sub
paragraph J. If the Conmission and the Contractor fail to agree 

upon such adjustment within a reasonable time after such casualty, 
the failure to agree shall be disposed-of in accordance with 
Article XIV, DISPUES.  

k. An allowance (in lieu of direct reimbursement) to cover the..  
general and administrative expenses incurred by the Contractor's corporate 

office in New lork City allocable to the work of this contract. The amount 
of this allowance shall be coxputed as a percentage, otherwise referred to 

herein as the G and A rate, of the costs of operation hereunder. For the 
purposes of this subparagraph costs of operation are -defined as. the costs, 
without duplication, incurred bythe Contractor and allowable pursuant-to 

".subparagraphs a, b, c, e, g, 1, n and o of this paragraph:3 but excliding -, 

costs of 'capital items of machinery and equipment procured for the work of 
this contract and including the costs of ordinary repairs !and maintenance 
to any site of the work defined as a principle site of the work by Article 
II, SIT OF THE WOR.  

(i) A provisionsa0 and A rate of three (3%) percent, subject to 
review and retroactive adjustment, is agreed upon at 
the commencement of this contract and the Government's 

.*0-, . , . . . .  
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payments to the Contractor shall be based initially upon said pro

visional rate. As soon after each June 30th during the term of 

this contract (or as soon after any intervening date of termina

tion or expiration thereof) as is practicable, the Commission in 

consultation with the Contractor, shall review the actual expense 

to, and obligation incurred by, the Contractor during the contract 

period from the close of the previous period reviewed (or the date 

of commencement of the contract if there has been no previous' 

period reviewed) ,to said June 30th (or intervening datea of e•ermina

tion or expiration) ittributable to ,the ,elment .of. costs eovsred 

bythu fLowance.' Waedtuponsu.ch review, thbX-om=Ihsion'and the 

Contractor shall'negotiate nnd'agree upon.ia i*M rate for•the 

period iiviewved. S Said fixed rate shall -e troactIvely replace the 

provisional rate hitherto in effect for the period reviswed.. -Said 

fixed rate, or any other rate which the Commission and the 'Contrac

tor may agree upon at said negotiation, shall, as -a :ew provisional 

rate, (i) retroactively replace the prvis'ional -rate hitheeto in 

effect from the close of the contract period ,reviewed,.to the date 

of agreement on said new rate, and (ii) .pr'ospectively'be the new 

provisional rate - "til'it is in turn replicedWIrsuant to the fore

going by a new provisional or fixed rate;, In the event that a pro

visional rate is replaced by a lower or lhigher fixed or provision

il rate, suitable retroactive adjustments in the-payments shall be 

made promptly. Failure to agree upon a-fixed rate pursuant: to the 

foregoing shall be considered a dispute ,to be settled in accord

ance with the provisions of Article nIV, DISPUTES, hereof.  

1. Costs of providing cafeteria, restaurant, or food cormissary ser

vices to employees of the Contractor directly engaged in the performance of 

the work hereunder.  

m. Expenses of moving and transporting the Contractor' s and Govern

ment, s property 'from any principal site of the work, as defined in paragraph 

I of Article II hereof, to any other site for the vorkprovided that the 

Commission orders or approves in advance the move,the new site and the method 

of transportation.  

n. Close-out costs incurred by the Contractor after the expiration 

or termination of the period of performance of the work of this contract.  

o. The cost to the Contractor of compliance with health and safety, 

security and property management standards and regulations of the Commission..  

p. -Losses and expenses, including losses and expenses resulting from 

claims of patent leringement, .not compensated for by insurance or otherwise 

(including settlements made with thn consent of the Commission), 

.11-
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sustained by the Contractor in the performance of the york and certified 

in writing by the Comiission to be just and reasonable, except losses and 

expenses expressly made unallowable under other provisions of this 

contract.  

q. An allowance of Sixteen Thousand Six Hundred Dollars ($16,600.00) 
for the procurement and accounting services performed by the Contractor' s 

Central Engineering Department 50 Staff from the commencement of the term of 

this contract to June 30, 19352 in Contractor facilities other than the Con

tractor's Hicksville, Long Island Plant.  

r. The direct cost to the Contractor of work performed under this 

contract with the approval of the Commission at the Baysidse Long Island, 

plant of the Contractor, plus indirect costs allocable to such vork to the 

extent such indirect costs are agreed upon by the Commission and the Contractor.  

a. Items of cost which are not expressly excluded by other provi

sions of this contract and which are specifically certified in writing by 

the Commission as allowable costs hereunder.  

4. Example of Unallowable Costs: The following are examples of 

itemb, the cost of which is not allowable except as indicated: 

a. Advertising, except "help-wanted" advertising or other 

advertising to the extent such other advertising is specifically authorized 

by the Commission.  

b. Central and branch office expenses of the Contractor, ex

cept expenses of any principal site of the work described as such in para

graph 1 of Article II, SITE OF TO UURK, and except as expressly provided 

for elsewhere in this contract.  

c. Commissions and bonuses (under whatever name) in connec

tion with obtaining or negotiating for a Government contract.  

d. Unless otherwise authorized by the Commission, costs of the 

character described in subdivision g. under examples of allowable costs, which 

are not in accordance with Appendix '"A", or modifications thereto.  

e. Provisions for contingent reserves.  

f. Contributions, donations, dividend payments, .interest on 

borrowings (however represented), bond discounts and expense and financial 
charges.  

g. Entertainment expenses, except as provided in Appendix "A", 

or modifications thereto.  

- 12 
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h. Fines and penalties, unless incurred as a result of action 
by the Contractor in accordance with the express direction of the Commission 
or in accordance with the provisions of Article IX, STATE AND LOCAL TAXES 
AND FEES.  

i. Capital additions and structural improvemits to Contractor
owned or Contractor-leased facilities, exceptVhere'sinh-additions or improve
ments "have been specifically approved by the Comrmission 's ,being an aid to 
the performance of -this contract, and only to the :mtoen't sjecifically agreed 
to by hoe Comission'. - .-- ' 

J., Losses from sales and exchanges of the Contractor's capital 
assets and losses on other contracts..  

k. Membership in trade, jbusiness and profis sidnal organizations, 
except as specifically authorized by the Commission. .  

l.• Subscriptions to periodicals or 6ther publ•iations, -technical 
or otherwise, except -as "specifically authorized by 'the. Commission.  

m. Pensions,' retirement, group health, accident andlife insur
ance plans, except to the' extent authorized under Appendix "A", or modifica
tions thereto.  

n. Storage of contract records after completion of contract 
operations, irrespective of contractual or statutory requirements regarding 
preservation of records, except as specifically allowed pursuant to para
graph 3 of Article VIII, hereof.  

o. Taxes, fees and charges, levied by public agencies, which are 
imposed upon or arise by reason of or are measured by the Contractor' s 
fixed fee.  

p. Govermnent-furnished property, except to the extent that cash 
payment therefor is required pursuant to procedures of the Com-nission appli
cable to transfers of such property to the Contractor from others (including 
other agencies of the Governrment) and the cost of insurance against loss, 
destruction or damage to Govermment-owned property.  

q. Wages, salaries, or other compensation of the Contractor's 
corporate offliers, except to the extent such =agas,. salaries.or .other com
pensation (including travel and subsistence) is paid (without duplication) 
pursuant to subparagraphs g. and k. of paragraph 2 of this Article, 

r. Other items made unallow-able by the provisions of this contract.  
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5 Paymentr 

a. , Payment ofil;e6FPxed.Fee. Payment of'ninety (90%) 
per cent of the' fixed fee sit foih'±n subparagraph a. 'of, raZrgaph 1. of 
this Article shall be made by the QoTei-pent 'm6nthly.±n amounts basedjon 
the percentage of thecrc pletic:f ljte workn brende.rwAor dateuide d '- p S.  
from estimates submitted-'to aria apiroved'by the Cinssioit€:T:' 

• The"en JOoerim•t •.ill m0keoreimba r •a ienie, J .a - .  

the allowable, cvi* Bet sedrth oh io., ,i argraihe3-o, 
in the discrvngtfiaof then._Cocm Ssioi at mori.frehh ent izint'eal S-ir 

, c.r • •UonaZove the ded tion uft te teriod-f 'fprfortanoe 
of the work of the contrat,. (ii) corpttletion of the york required by parah 
,graph 3 of Articele ,IIIN TERM; TERIRLTION AND EXFATION,,'.Vnd (iii) thej-~ 
frneishing'by the Contratorr of a release in such' fo r h 
caption as may behspprtnved by .dtheOciission-of J aons2 as heCogihsthsaio 
Goernment e orariscingout of this contractr asco akeanidb afford ` 

accouaning for, Govern mnt-owned property requiah dtbyertiolu , GOVERNMNT 
FRo?ERTh the :Goverz~aent 'bh~l iprompt3,y pay-'to 'thi Conti~aotor. the impaid,' 
balance of the crnsidisiatiog set,.formis in p ran h of c thio Article.  
(including.arn,-pesrtionlrof- the fixed fee withheld or not. yet. eaid-puant 
to subparagraph i. iaboe) lees deductions due, under- the tei s of this 
contract and a2z ,au* :required to settle, arVr unsettled'claim which the 
Goversment may have agaicsti-the Contractor.  

d. Claims for Payment. Claims for payment shall be accom
panied by such supporting documents and Justifications as the Commission 
shall prescribe.  

e. Discounts.e The Contractor shall take and afford the 
Government advantage of iJLU available cash and trade discounts, rebates, 
allowances, credits, salvage, commiss ions and bonifications.  

f. Revenues. Ax7 revenues, apart from the fixed fee, 
accruing to the Contractor in connection with the work under this contract, 
shall be applied in reduction of allowable costs under this contract.  

g. Direct Payment of Charges - Deductions. The Government 
reserves the right, upon ten (10) days~written notice from the Commission 
to the Contractor, t6 pay directly to the persons concerned axnr chirges for 
services, materials or freight which othervise would be allowable under . , 
this contract. Ar;T payment so made shall discharge the Governvment of all 
liability to the Contractor therefor.

\C %7.-_ M3-0 4J 
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6. Limit of OoTernment Liability.  

a. Estimates. The initially estimated cost of the work under 
this contract, including the fixed fee set forth in subparagraph a. of para
graph 1 of this Article, is Three Million Two Hundred Fifty-Three Thousand 
Eight Hundred Ninety-Seven Dollars ($3,253,897.00). It is understood that 
neither the Goveranent zor the Contractor guarantees the correctness of the 
initial estimate of cost orany revision thereof, and that there shall be no 
adjustment in the amount of the Contractor? s fixed fee by reason of any errors 
in the computation of estimated costs or revised estimated costi, or arq dif
ference between any estimated cost'or revisions thereof ind the actual cost 
of the wrk. .  

b. Obligations. "The Comission has initially obligated for 
this contract, from obligational authority available to its,-the sum of Three 

Million Tvu Hundred Fifty-Three ,Thousand Eight Hundred Ninety-Seven IJollars 
($3,253,897.00). Said amount may'be incieaseo'by the Camission in its dis
cretion, from time to time. The Contractor promptly eil_ notify the ,Commis
sion in writing whenever it'believes that the then Commission bbligation for 
this contract is insufficient, and its notice shall contain its estimate of 
the amount of such insufficiency. 'When and if the total-,of.:amountspaIAd and 
payable to the Contractor under this contract (including~thS' fixed fee and 
the actual or estimated amounts unpaid by the Contractor-on all subcontracts 
and all other commitments on the assumption that they wl be completed), 
shall equal the then Commission obligation for this contract, the Contractor 
shall not be expected to incur further expenses nor to perform further here
under unless the Commission agrees in writing to increasi said obligation 
for this contract in an amount sufficient to cover additional work hereunder.  
Notwithstanding any other provisions of this contract the liability of the 
Government under this contract shall be limited to the Commission obligation 
specified in this subparagraph, as same may be increased by the Commission 
by notice to the Contractor-in writing.  

ARTICLE V - GOVERNMT PROPERTY 

1. Except as otherwise specifically agreed upon in writing by 
the Contractor and the Commission and except as otherwise specifically 
provided herein 

a. title to all property specially purchased by the Contrac

tor for this contract, for which the Contractor is entitled to direct reim
bursement under the provisions of paragraphs 2 and3 of Article IV, CO0IIE-A
TION, shall pass directly from the vendor to the Government; and 
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b. title to, all property utilized in the work of this con
tract, provided by the Contractor from Contractor-owned stores or manufactured 
by the Contractor in the ordinary course of its commercial business, for which 
the Contractor is entitled to reimbursement under the provisions of paragraphs 
2 and 3 of Article IV, CONSIDERATION, shall pass to the Government at the time 
of such utilization.  

2. The Government reserves the right to ofutnish any property or 
services required for or useful in the performance of the work under this 
contract. Title to all property so furnished shall~remain in the Government.  

3. The Government shall retain title to.all products, by-products, 
wastage, salvage, work-in-process, residues and scrap resulting from property 
to which the Government has or had title pursuant to paragraphs I and 2 above.  

4. 'All items of Government-owned property referred to above ara 
hereafter collectivelY' referred to in this Article as "Government property".  
To the extent practicable, the ContraCtor shall cause all non-expendable 
items of Government property to be suitably marked with an identifying mark 
or symbol indicating that the items are the propert:' of the Government. The 
Contractor shall maintain, at all times and in a manner satisfactory to the 
Commission, records showing- the ,disposition and use -of, Govermsent property.  
Such records 'shall be subject .to Commission inspection at all reasonable times.  
It is understood that the Commission shall at all reasonable times have access 
to the premises w'herein aw items of Government property are located.  

5. The Contractor shall promptly notify the .ommission of any loss 
or destruction of or damage to Government property (but not of anr consumption 
of materials or supplies In the performance of its undertakings hereu.nder).  
Except as otherwise specifical3y provided in this contract, the Contractor 
shall not be liable for loss or destruction of or damage to Government property 
(in the possession or custody of the Contractor in connection with this contract) 
unless such loss, destruction or damage is due to gross negligence or wilful 
misconduct attributable to the Contractor or its supervisory employees.  

6. Items of Government property referred to above shall not be 
used by the Contractor except in the performance of its obligations under this 
contract.  

7. In the event of loss or destruction of or damage to Government 
property, the Contractor shall take such steps to subserve the Governmentis 
interest as the Commission authorizes or approves. If the Contractor is 
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liable for loss or destruction of or damage to any items of Government.  
property, it shall promptly account therefor to the satisfaction of-the 
Commission; if the Contractor is not liable. therefor, and is indemnified, 
reimbursed, or otherwise compensated for such lose,identrnction or damigee 
(other than by the Government wnder this contract),'the Contractor shall,_.  
promptly account to the Governkient for an equitable' shark of such indemni
fication, reimbursement, oriothsr compensation; ,inaryi event, the-C6nria'tor 
shall do nothing to, prejudice -the Govqrrnmnt 'srights Ao'eliover igaii'tr,.
third partieq for any such.lob,,s;d-t uction or,* mab' " nd' upon reuesto6f 

the Commissiqn, .shill-furnish tbOoivernment &I 
cooperation (including the .prsohUtion of sait a d'.I e'iticn t $Jhru- .f.If" 
nents of assignment in favor of thfe:Govenment) in ibbtn• 7ecovert.  

8.' The.ron'tractor may, i4th the"approval.of•'th+ Commission,.(i) 
transfer or qtherwise dispose of-items of Government *pi6rty to juch parties 
and upon sicq terms ahd.conditionV"gs so.ap~roped;% i-,,(iJ.-•itslflacquire - .  
title to iteiis otý,prbperty at pri6&b mutu.lly'agried UU•0nb the Comaassion' 
and the Conthactiirizthout ,the scqisity 'of..e xec'6hoain,1 amond~eixt.toý, 
this cofttract.'The :Poceeds of.•,1 such "týAisfexoj di"sijion',..nd" the,".  agreed pri'ce.,;ofan•'s•ch Contra•c acquiii h ~lltb•applied ncr•u•o
tion'of any ,ýayments br.reimbunsement to•be mad' 'b7'th; O6Gvernmhnt'. t 'the",
Contractor unde ,,this'lcontract ,pz' shall otherwiae 'be +paidr1Ain suih pfa'rias' 
the Co* ..issi6n.mi odir6ot.- " I ;I , -z . j;,' ..,.)" ".  

I , • . -~s C *; - • . .V " . .  

9..'The &ontractor shall.conform to all,rigulatons and requir~e
merits of the. Commission coicerningithe .management,. inventory.control-
storing and disposal of Government -property. The Contýactorý+agrees to " 
prepare and submit'to'the Commission for review, within.-sixtj (60) days; " 
after the execution of this~contract, a written -statement~ofthe methods.  
to be used and.of.the procedures.t6 be followed by-the*'Goitractor in-re'
gard to managementj inventaryoontrol, storing -and. aispoaal 'of Governent, 
property. The Contractor shall-nof use any methbdor•,kocedure in this , 
regard which the Commission has ad4ised the Contractorlis contrary to' 
Commission policy or which is otherwise prohibited bi this contract.  

10... With respect to each i"tem of Gov;r~nint'property located 
at the Contractor's Hicksville, Long Island plant, not sold or otherwisl 
disposed of by the Contractor. or acquired by the Contractor pursup.nt to 
paragraph 8 above, the Government, .within one hundred tienty days follow
ing the termination or expiration of the period of performance of this 
contract or any extensions thereof, if it has not exercised the option 
to purchase said plant as provided in Article VI, OPTION IN TIM GOVERNMENT,.  
shall abandon or remove it.  
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(a) In the event the Government occupies said plant pursuant 
to subparagraph d (ii) of paragraph 1 of Article III, TERM, TERINATION 
AND EXPIRATION, the rights in the Government to abandon or remove set 
forth in this paragraph shall be suspended during the period of such oc
cupancy and the one hundred twenty day period during which the Government 
must either abandon or remove such property shall not commence to run until 
the end of such occupancy.  

(b) Prior to determination by the Government to' abandon or.remove 

said item the Contractor agrees, if the Governientso requests, to negotiate 
with the Government in good faith'to purchase, aid~item at!a price mutaally 
agreed upon, it being understood, however, that-the Contractor shall not 
be required-to negotiate any price in excess of the value to the Contractor 
of said item. 

(c) in the event the Government removes any such item of Govern
ment property -which is structurally incorporated in a building on the.  
Hicksville site, either directly or 'by means .of~its founditions, accessory 
piping or instrumentation, the Government ahall4W tore :the pertinentfpor- .  
tion of the Contractor's structure to substantially the condition il-.  
mediately prior to the incorporation .therein ofthe item of property-except 
for reasonable wear and'tear' and except for damagecby-fire; explosion-or 
other casualty. The Government agrees that in the .event the Contractor 
requests, in lieu of such restoration, restoration',to a condition other 
than that set forth in the preceding sentence, to restore in accordance 
-with the Contractor's request if the Commission determines such alternative 
restoration will be in the interests of the Government.  

(d) There shall be no charge to the Government by the Contractor 
for the storage of such property (i) for any period during which the 
Government may exercise the option set forth in Article VI hereof, (ii) for 
any period during which the Government may elect, in accordance with this 
paragraph, to abandon or remove such property, or (iii) during the period 
of the close-out of this contract.  
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AMICIE VI - OPTION IN THE GOVERNMENT 

As part of the consideration for this contract the Government here

by is granted the option set forth in the following paragraph. This option 

nay be exercised by the Govermnent, by written notice to the Contractor of 

such exercise, at any time iT to one hundred Twenty (120) days after the ex

piration or termination of this contract and in the event of occupancy by 

the Government pursuant to subparagraph d(ii) of paragtaph 2 of Article III, 

MEP, EPIRATION AND TERlA2UTION, at any time during said occupancy.  

The Govermnent may, if. it so elects, purchase, and the Contractor 

shall, if requested to do so by the Government, sell to the Government, (i) 

the land and buildings ouned by the Contractor, as of the date of execution 

of this cbntract by the Contractbr at Hicksville in th Township of Oyster 

Bay, New York, and all additions' and improvements to said buildings and land 

subsequently acquired by the Contractor. In the event of purchase pursuant 

to the preceding sentence, the Government shall pay-the Contractor the pur

chase price paid by the Contractor for said buildings and land plus the.cost 

of acquiring said additions and improvements less, without duplication, any 

costs of acquiring said additions and improvements for which the Contractor 

is reimbursed otherwise urider this contract.and the depreciation of said 

buildings, additions and improvements. For the purposes of this paragraph, 

the purchase price of said land and buildings includes closing costs, and 

costs of necessary ndilding and use permits and variances, to the extent • 

that the Contractor is not reimbursed otherwise for such costs under this 

contract. Depreciation for the purposes of this paragraph is defined as 

the depreciation allowed or allowable to the Contractor for tax purposes in 

accordance idth Internal Revenue Code Section 23(1).  

ARTICLE VII - PATENTS 

1. Whenever arn invention or dficovery is made or conceived by 

the Contractor or its employees in the course of any of the work under 

this contract, the Contractor shall furnish the Commission with com

plete information thereon; and the Commission shall have the sole 

power to determine whether or not and where a patent application shall 

be filed, and to determine the disposition of the title and rights 

under any application or patent that may result; provided, however, 

that the Contractor, in any event, shall retain at least a non

exclusive, irrevocable, royalty-free license under said invention, 

-19

f.)-.iy 1" -

- dp.



Repwrducme at e Nalona A.nts

discovery, application, or patent, such license being limited to the 

manufacture, use, and sale for purposes other than use in the production 

or utilization of fissionable material or atomic energy. Subject to 

the license retained by the Contractor, as provided in this Article, "I 

the Judgent of the Commission on these matters shall be accepted as 

final; and the Contractor for itself and for its employees, agrees 

that the inventor or inventors will execute all documents and do all 

things necessary or proper to carry out the judgent of the Commission.  

2. No claim for pecuniary award or compensation under the 

provisions of the Atomic Inergy Act of 1946 shall be asserted by the 

Contractor or its employees with respect to any invention or discovery 

made or conceived in the course of any of the work under this contract.  

3. Except as otherwise authorized in writing by the 

Cozzission, the Contractor will obtain patent agreements to effectuate 

the purposes of paragraphs I and :2 of this Article from all persons 

who perform any part of the work under this contract, excep. such 

clerical and manual labor personnel as will not have access to 

technical data.  

L. Except as otherwise authorized in writing by the 

Commission, the Contractor will insert in all subcontracts provisions 

making this Article applicable to the subcontractor and its employees.  

5. The Contractor shall grant to the Governiment, to practise 

or have practised, an irrevocable, non-exclusive license in and to any 

inventions (whether patented or not), secret processes, technical 

information and techniques of production, research and plant operation, 

which are directly v~tilized byý the,.Contractor in the performance of the vork 

of this contract. Such license shall apply to the manufacture, use 

and disposition of any article and material and to the use of any 

method or process. Such license shall be limited to governmental 

purposes related to (i) production of fissionable material, (ii) 

utilization of fissionable material, and (iii) utilization of atomic 

energy; provided, however, that the foregoing shall not limit the 

Government's right to sell, or cause to be sold, all products or by

products not used by or for the Government which result or remain 

from the use of any invention, process, information or technique to 

which such license applies.  
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ARTICLE VIII - RECORDS AND ACCOUNTS 

1. The Contractor shall keep and maintain a separate and distinct 

set of records and books of .account together with all related memoranda, sup

porting documents and correspondence, showing all allowable costs incurred, 

revenues earned, fixed fee acruals and the use and disposition of all Govern

ment-owned property coming into the possession of the Contractor under this 

contract. The Contractor shall accurately record its financial transactions 

hereinder in said' icords and books of account. The system of accounts 

employed by the Cbntractor shall be in accordince with generally accepted 

accounting principles and subject to the approval of the Commission.  

2. Except to the extent, if any, otherwise approved by the Conmis

sion, all records, books of account, memoranda, supporting documents and cor

respondence referred to in paragraph 1 above 

Wi) shall be the property of the Goverment 

(ii) shall be kept and maintained at the principal site of the 

work referred to in paragraph 1 of Article II, SITE OF ZM 

VOMK; 

(iii) shall be subject to audit and inspection by the Commission 

at "ll r~asonable tines and the Contractor shall afford the 

Commission proper facilities for such inspection and audit; 

and 

(iv) shall be delivered to the Government or otherwise disposed 

of by the Contractor either as the Commission may from 

time to time direct during the progress of the'work or in 

any event as the Commission shall determine upon completion 

or termination of this contract and final audit of all 

accounts hereunder.' 

3. All records in the possession of the Contractor related to 

this contract, except those referred to in paragraph 1 above, and in Article 

XVI, SCIENTIFIC AND TCHNICAL MA.TA, shall be preserved by the Contractor 

without additional compensation therefor, .for a period of five (5) years 

after final settlement of the contract or otherwise disposed of in such manner 

as may be agreed upon by the Government and the Contractor. The Govermnent 

shall at all reasonable times hive the right to examine, make copies of, and 

borrow said records, at no cost to the Government, provided, however, that 

- 21 

ECA

- 0.-



Reproduce- r :-e kaC-a A _I

except as othervise agreed upon by the Govermnemt and the Contractor all 
such records which bear a security classification at the time of completion 
or termination of the work set forth in Article I, SCOPE OF THE WK, or at 
the time of the expiration of this contract, shall become the property of 
the Goverzment at such time and shall thereafter be delivered to -the Govern
ment or otherwise disposed of by the Contractor as the Commission shall 
determine and provided further that neither this paragraph nor any other 
provision of this contract shall be deemed to require the Contractor at its 
unallowable cost to store or preserve records which bear a security classi
fication.  

ARTICLE 11 - PROfCUNDS AND SUBCONTRAC 

1. Approvals 

a. The Contractor shall not enter into any subcontract with
out the written approval of the Cos:mssion of its terms and conditions.  
For the purposes of this paragraph, a subcontract is defined as any contrac
tual arrangement (whether-or not in the form commo'nly -,referred to as a "pur
chase order") with a third party for the performance of ,a specific part of 
the work to be performed under this contract, which arrangement is specifi
cally made for such performance and the cost of 'which is, apart from the 
provisions of this parigriphi an allowable cost under this contract, except, ° 
however, arrangements 6overing (i) the furnishing of a basic raw material, 
(ii) the furnishing of a standard commercial or catalog item, or (iii) the 
employer-employee relation.  

b. The Commission reserves the right, from time to time, by 
written notice from the'Commission to the Contractor (i)-to make any or all 
other commitments or classes of commitments hereunder (other than the con
tractual arrangements referred to in a. above) subject to, and to require 
their submission for, Commission approval, and (ii) to make any or all 
methods, practices, and procedures used or proposed to be used in effecting 
all arrangements and commitments hereunder subject to, and to require their 
submission for, Commission approval. In this regard, the Contractor agrees 
to prepare and submit to the Commission for review, within thirty (30) days 
after the execution of this contract (or any extension thereof approved in 
writing by the Commission), written statements of the daily procurement 
practices and procedures to be used and of the objectives intended to be 
accomplished by such practices and procedures. The Contractor will not use 
any procurement procedures prohibited by this contract or which the Commis
sion has advised the Contractor are contrary to Commission policy.  
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c. The Contractor shall obtain the prior written approval of 

the Conmzdssion before Ui) purchasing motor vehicles, airplanes, typewriters, 

printing equipment, helium or alcohol, (ii) leasing, purchasing, or otherwise 

acquiring real property, (iii) procuring any item or service on a cost, 

cost-plu,-fee or ,time and materials' basis, (iv) purchasing any item which 

the Commission specifies is tobe obtained from indicated Government sources, I 

and Cv) purchasing any item at a cost in excess of $2,000.00, w~here payment 

for the cost of any action..specified in-Ci) through.(v) will be claimed 

hereunder. , ....

this pr6vision is .ve.d in ..ritin by the CommB sic0lTer sucot tr n 

other commitmeti excess~ of,0T~ieBThdied DollarS ($000y 0~y o th 

purpose of its iundartakingks hlere'uni'der,- ixit contr'abts 46oKeir ngte 1. er

emloeer tiu'Wbit not-,excepid.g contracts:tostn~i se~t~e~ em•ployee 'ri.alkti ii 
t.,u ,,*... 

i-- .'-.----i.  

in a provision .that, iu6h conitinent is assignable-t6 .te-'0Oierr1e nt;.:aeirt 

theriin all•bthezr*provisi~fsi•equired by law 6,r ,,tre qiir- d y'.he.pro

visions of thiscontractI',afd make:all such cmmitments •.its -own name 'and.  

not bind or purpoýt to -bind the';Governent or 'the Commission thnereundei.,

- . .Pi.curimnt-liom . ove•rnm,, ' Sources: b' ' "- " 

separate -intiineht or • •n" *tsn the Contractorray. be••d .aiith.rized..to.,.

act as agent' f o cd behetf ofor inerh .... Ci o * .ting 

(i) the makin,,of. "pro .-rent...in ..and for Sf ' Schedul e" o -L otcs, 

so-c•lled Goverrment• sourcess-ichIas -Federal Sut pl" r - .. ,,-, c ,

"Armed Services7 -P•trolem'Pardhas•ig Agency; FederalýPitson -Andusalesý.;.,-lnC 5 

and Federal Su:pJy S rvice' and ii) the'& issuing o.•t•=i ximtio •i" ... ficate 

pertinent to such-procurement 9• The action so authorized shall be de__ned to 

be within the seope of the Contractor's allowable cost of workp perfoace 

under this contract.  

ARTICLE•• .- CONDLUT OF 7HE WZRK, I•1•WTION AND MEPORTS 

1. In performing the work called for ,under this contract, the Con

tractor 

Wi) shall utilize its best efforts, know-how and ability; 

(ii) shýll utilize its best efforts to have the iork executed 

iii tfi inbst'vorkmanlike manner by *qualified. careful and 

efflijent iibikei in strict conformity.with .tU best 

stanaard prictices (subject to the directions ofhtbe 

Commission); 

(iii) shajljutilize'its best efforts to provid;sufficient tech

nical; supeivisbry, administrative and other p•rsomhel 'to 

in~ure the pr6sicution of the work in;aeccordance--.with per

tinent production or other progress schedules-., 
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(iv) shall, if in the opinion of the Commission the Contractor 
falls behind any pertinent production or other progress 
schedule, use its best efforts to take such steps to im
prove its progress as the Commission may direct; and 

(v) shall, if in the opinion of the Commission, the Contrac
tor's personnel or other reimbursable costs are excessive 
for-the proper performance of this contract, make such pros
pective reductions thereof as the Commission nay direct.  

2. .The work of this contract is subject to (i) the general super
vision of the Commission, and (ii) the Commission authorizations, approvals 
and directions otherwise provided for in this contract. The Contractor shall 

proceed in the perf6rmance of this contract and shall place emphasis (or 

relative emphasis) on the various phases of the work of said contract, as and 
to the extent -requested by the Commission from time to time. The Commission 

shall have the right to inspect in such manner and at such times as it deems 
appropriate, all activities of the Contractor in,- or related to the course of 
the work under this contract.  

"3. 7T1 Contractor shall keep the Commission fully advised of its 

progress hereunder and of the difficulties, if arn, which it experiences and 

shall prepare and submit to the Commission, in such quantity and form as may 
be directed by the Commission 

(i) monthly progress reports, 

(ii) interim technical reports on completion of specific 
phases of the %ork, 

(iiI) production schedules, financial and cost reports, con
striuction completion reports and such other special 
reports as mnF be requested by the Commission from time 
to time, and 

Civ) .a final report sunarizing its activities, findings, 
and conclusions.  

4- The Contractor shall appoint from its staff an over-all 
director of the work of this contract. The selection and continued assign
ment to said work of this director shall be subject to the approval of the 
Commission.  
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AR lCMI XI - CONSTRUCTION, ULTVAMI C • W• IR WCGR 

1. The Contractor shall not perform or have performed under this 

sontract arn construction, alteration or repair work in excess of Cm Thousand 

Dollars ($1,0OO.OO), including painting and decorating, without the prior 
written approval of the Coamission.  

2. In the event that the Contractor, under thin contract, performs 

or has performed, construction, alteration or repair work, including painting 
and decorating, which work is within the scope of the Davis-Bacon Act (Act of 

March 3 1931, c.-4l, Sac. 1, 46 Stat. 1494, as anendedj 4O U. S. Code 276 (a) 
et seq. 5 , the following provisions shall apply to such worki 

a. All mechanics and laborers employed or working upon the sit* 

of the work, or under the Housing Act of 1949 in the construction ,or develop

sent of the project,, will be paid unconditionally and notleas often than once 

a week, and without subsequent deduction or rebate on any account .(xcept such 

payroll deductions as are permitted by the Anti-Kickback Regulatione.(29 C.F.R.  

Part 3))) the full amounts due at the time of payment Coputed at wage rates 

not less than those contained in the wage determination decision of the 

Secretary of Labor, to be furnished to the Contractor by the Commission and 

which Will be attached to Appendix RA" and made a part thereof, regardless of 

any contractual relationship which may be alleged to exist between the Con

tractor or subcontractor and such laborers and mechanicsa and the wage deter

mination decision shall be posted by the Contractor at the site of the work 

in a prominent place where it can be easily seen by the workers.  

b. The Ccmmission.may withhold orcause to be withheld fro the 

Contractor so much of :the accrued psyments or advances as may be considered 

necessary to pay laborers and'zechanics employed by the Contractor or any sub

contractor -on .the work the full amount of wages required by the contract. -In 

the event of failure to pay any laborer or mechenic employed or working on the 

site of .the work or under'the Housing Act -of 1949 in the construction'or 

-develoment of the project, all or part of the wages required by the contract, 

the Conission may,. after written notice to the Contractor, sponsor, applicant, 

or owner, take such action as may be necessary to cause the suspension of any 

further payment, advance, or guarantee of funds until such violations have 
ceased.  

c. (1) Payroll records will be maintained during the course 

of the work and preserved for a period of three (3) years thereafter for all 
laborers and mechanics working at the site of the work, or under the Housing 
Act of 1949 in the construction or development of the project. Such records 
will contain the name and address of each such employee, his correct classi
fication, rate of pay, daily and weekly number of hours worked, deductions 
made and actual wages paid.  

• *>.x. I 
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(2) The Contractor will submit weekly a certified copy of 
all payrolls to the United States Atomic Energy Commission if the agency is 
a party to the contract, but if th. agency is not such a party, the Con
tractor will submit the certified payrolls to the applicant, sponsor, or 
owner, as the case may be, for transmission to the Commission. The certi
fication will affirm that the payrolls are correct and complete, that the 
wage rates contained therein are not, less than those determined by the 
Secretary of Labor and that the classifications set forth for each laborer " 
or mechanic conform. with the work he performed. The Contractor &ll make 
his employment records available for inspection by authorized representa
tives of the Commission and the Department of Labor, and will permit such 
representatives to interview employees Auring working hours on the job.  

d.. Apprentices will .be permitted to work only under a bona 
fide apprenticeship program registered with a State Apprenticeship Council 
which is recognized by the Federal Committee on Apprenticeship, U. S. De
partment of Laborj or if no such recogntzed Council exists in a State, under 
a program registered sLth the Bureau of Apprenticeship, U. S. Department of 
Labor.  

t. The Contractor will.comply with the regulations of the 
Secretary of Labor made pursuant to the Anti-Kickback Act of June 13, 1934, 
48 Stat. 94 8 ; 62 Stat. 740; 63 Stat. 108; 18 U.S.C. 874, 40 U.S.C. 276 b, c, 
and any amendMonte or modifications . thereof, will. cause appropriate ,provi
sions to be inserted in -subcontracts to insure.compliance therewith;by all 
subcontractors, subject thereto,,snd will be responsible for the submission of 
affidavits required of subcontrartors thereunrer, except as the Secretary of 
may specifically provide for'r~asonable~limitations, variations, tolerances 
and exemptions from the requirements thereof.  

f. The Contractor will insert in each of its subcontracts the 
provisions set forth in stipulations (a), (b), (c),.(d), (e) and (g).hereof, 
and such other stipulations as the Commission may by appropriate instructions 
require.  

g. k Breach of stipulations (a) through (f) may be grounds for 
termination of the contract.  

ARTICLE XII -,EIGHT-HOUR LAW 

No laborer or mechanic doing any part of the work contemplated by 
this contract, in the employ.of the Contractor or any subcontractor con
tracting for any part of said work contemplated,. shall be required or 'per
mitted to work more than eight hours in any one calendar day upon such work, 
except upon the condition that compensation is paid? to such laborer or 
mechanic in accordance with the provisions of this paragraph of the contract.  
The wages of every laborer or mechanic employed by the Contractor.or any 
subcontractor engaged in the perforMance of this contract shall be computed 
on a basic day rate of eight hours per day and work in excess of eikht. hoers 
per day is permitted only upon the condition that every such laborer and 
mechanic shall be compensated for all hours worked in excess of eight hours 
per day at not less than one and one-half times the basic rate of pay. For.  
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each violation of the requirements of this paragraph of the contract a 
"penalty of five dollars shall be imposed upon the Contractor for each laborer 
or mechanic for every calendar day in which such eaployee is required or per
mitted to labor more thin eight hours upon said work without receiving " 
compensation computed In accordance with this paragraph of the contract, and 
all penalties thus imposed s~all be withheld for the use and benefit of the 
GOTerTrUIetT - rwytdettj ' xt7-ttr±as st'±p ft±on skuhld-bu s'ubje'ct' tmin-Llespects' 

to the exceptionr -=d-przvio -vfthe. ligh -H=r Lom as' 'set forth in' U. 3.  

Code, Title 40, 3ections '321, 324, 325, 325a, and 326,; which 'relate to hours' 
of labor and compensation for overtime..  

ARTICLE Xn3I - VISCU)StR OF INYCULATION 

1. "It"is understood that unauthorized disclosure of any, or 
failure to safeguard all, material marked'as ."Security ,Informationw that 
may come to the Contractor, or any person under its €ontrdl,'In connection 
with the vork-under-this contract may subjedt the'Contractori- its agents, 
and employees to criminal liability under the laws ,of the United States.  
See the Atomic Energy Act of 1946, 60 Stat."T755, k's amended, Title '2, United' 
States Code, See. 1501, at. seq. See also 'Title 18,' United States Codd, Secs.  

791 to 798, both inclusive, and Executive Order. No. 10,I04, February I, 1950, 
15 F. R. '597.  

2. The Contractor agrees to conform to all security regulations 
and requirements of the Commission. Except as the Commission may authorize, 
in accordance with the Atomic Energy Act of 1946, as amended, the Contractor 
shall not permit any individual to have access to restricted data until the 
designated investigating agency hall have made an investigation and report 
to the Commission on the character, associations, and loyalty of such indi
vidual, and the Commission shall have determined that permitting such person 
to have access to restricted data will not endanger the common defense and 
security. As used in this paragraph the term Odesignated investigating agencys 
means the United States Civil Service Commission or the Federal Bureau of 
Investigation, or both, as determined pursuant to the provisions of the Atomic 
Energy Act of 19h6, as amended by the Act of April 5, 1952, Public Law 298, 
82nd Congress, 66 Atat. 43. The term "restricted dataw as used in this para
graph means all data concerning the manufacture or utilization of atomic 
weapons, the production of fissionable material, or the use of fissionable 
material in the production of power, but shall not include any data 'which the 
Commission from time to time determines may be published without adversely 
affecting the common defense and security.  

3. Except as otherwise authorized in writing by the Commission, 
the Contractor shall insert in all agreements, made pursuant to the pro
visions of this contract which may involve security information, the provi
sions of paragraphs 1 and 2 of this Article.  
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ARTICLZ XIT - DISPUTZS 

Except as otherwise specifically provided in this contract, all 

disputes between the parties which may arise under, or in connection with, 

any part of this contract, prior to final pqlnt, and which are not dis

posed of by =utual agreement, shall be decided by a representative .of the 

Commission, duly authorized to supervise and administer performanom of the 

undertakings hereunder, who shall reduce his decision towriting.-and mail 

a copy of said decision to the Contractor; said decision shall be final end 

conclusive on the parties-hereto, subJect.to thi right of the..Contiactor.V..  

to appeal, as provided for in ,the sentence next :followd.n, Within 'thirty 

days from the maiLling of maid decision, -the Contrai~or" iay;&appsal, infvritia 
to the Commissions whose written decisionthereson;or-thIt of-its duV autho

rized representative, representatives, or.Board ,(but hot including the Con

mission representative mentioned'in the first sentence of .this Article)•, 

duly authorized to determine such an appeal, shall; be final and conclusive 

on the parties hereto. If any such dispute ariseiaduring performance by 

the Contractor of its undertakings hereunder, the Contractor xhal. dili-.  

gently proceed with the performance 6f its undertakings under this, contract, 

pending the, decision of such dispute.  

ARTICIZ XV " SWFITT ACTION 

Upon notice from the Comission that such action is considered 

to be in the interests of the common defense and security, the Contractor 

shall (i) deny any employeed6r other person access .to the site of any co

tract undertakings or to "restricted data" within the meaning of the Atomic 

Energy Act of 1946, or (ii) dismiss from its undertakings under this contract 

any employee or other person.  

ARTICLE XVI - SCIZNTIFIC AND TMMICAL DATA 

All compilations of scientific and technical data (including, .At not 

limited to, reports, notes, drawings, designs, specifications and memoranda) 

furnished or prepared by the Contractor pursuant to, or developed in-conneo

tion with, the Contractor's undertaiiings under this contract, shall be pieperty 

of the Goverrrent and the Government shall have the right to use such material 

in any manner and for any purpose without any claim on the part of the Con

tractor for additional compensation therefor. All provisions of paragraphs 

L, 5, 6, 7, 8 and 9 of Article V relating to Government property are applicable 
to such material.  

ARTICLE XVII - SOURCE AND FISSIONABLE MLTEPJMS 

The Contractor agrees to conforn to all regulations and requirements 

of the Commission with respect to accounting for source and fissionable 
materials (defined in the Atomic Energy Act of 1946).  
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ARTICLE XVIII - GUARD AND FIRE FIGHTING FORCES 

In connection with its work under this contract, the Contracto 

shall provide such guard or fire fighting forces, with such uniforms and 

equipment, as the Commission may from time to time require or approve'. o 

The cost thereof shall be deelmed to be allowable costsa'under paragraph '3 

of Article ly hereo.  

ofILE= '.BM INS .' 2 

S'1.- "xcept "s -otherise bpecificalli pro ded, .t 6 Contractor 
shall exertallIreasonable efforts".to piocure andamaintain such bonds and 

insurance policies''as are (i),required by law, oz (ii) required by the 

Commic 5ioTj. ' . -*.

2.', xcept asj-otherwise direc'red'by.-the omiion, 'n every 

instance where the piemivi on'a bonl or .iniurnce•.policy•s sn allowable cost 

under the 'contract' the:-bond or'insuranbe policy shill' contain' endorsement.  

or other recitals (i) -excluding,; by appropriate langage,:-any blaim "on'tbe' 

part of the insure'r or" SbIigor to be "ubrogatedIon'p'yme nVo. a iow or'", , 
otherwise, ,to iyclaimý:againot the. United State; d,(iij:providing for.  

at least thirty.•(3D) days prior written notice by regiatired mail to the, 

United States Afomic lergy Commission of bond or po lcy cacellation, as 
the case may be.  

ARTICLE XX - STATE AND ICAL TAXES AND FEES 

The Contractor shall notify the Commission of any tax, fee, 
assessment, duty or other charge asserted in behalf of any State, county, 

municipality, or any otficer,- commission, body or subdivisjon thereof, 

(i) in connection ;Nithtproperty which is or will be Govermnent-owned 
property covered by Articles-V, VIII, and XVM hereof, (ii) in connection 

with any transaction between the Contractor and the Government, or (iii) in 

connection with the payments by the Government for the Contractor's per

formance under this contract, and shall refrain from paying same unless 

authorized to do so by the Commission. To the extent requested by the 

Commission, the Contractor (i) shall take steps to cause arty such taxes, 
fees, assessments,'daties or other charges to be paid under.protest, and 

(ii) shall cause to be assigned to the Government or its designees, any 
and all rights to the abatement, refund or.other recoupment of such 
charges paid under protest. ' 

A.TICýLEAI -" N0N-DISCRIMINATION IN DIPI)M.T 

In connection with the performance 6f Thui contract, the Contractor 
agrees not to discriminate against any epployee or applicant for employment 

because of race, creed, -color, or national origin; and further agrees to. " 

insert the for,.--,g provision in all subcontracts hereunder except sub

contracts for stan)dard commercial supplies or for raw materials.  

"" /'5
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ARTICLE XXII - TECINICAL AND PROFESSIONAL ASSISTANCE 

When, in the judgment of the Contractor, the complexity and nature 

of he contract undertakings are such as to require supplemental expert 

technical or professional assistance, services or advice in connection with, 

special phases of a technical character, the .Contractor may, with the written 

approval of the Commission, engage or otherwise obtain k~ch supplemental" 

services. Compensation and reimbursement to'any. c6nsuli4int engaged pursuant 

to this article shall be governed by the provisions of Appendix 3A' attached 
hereto except as may otherwise be "pecifically statnd'in the jontract with 

such consultant approyed by the Commission.  

ARTICLEXIfII -ASSIGNMENT - " .  

"Neither this contract nor any interest therein ,or claim thereunder 

shall be assigned or transferred by the Contractor except with the 

written approval of the Commission. .  

ARTICLE XXIV - LABOR DISPUTES 

Whenever an actual or. potential labbr-dispute interferes or threatens 

interference with the work of this contract, the Contractor shall immediately 

inform the Commission of -such dispute and of the relevant facts.  

ARTICLE XXV - COVENANT AGAINST CONTINGENT MS 

1. The Contractor'iarrants that no person or selling agency has 

been employed or retained to solicit or secure this contract upon an agreement 

or understanding for a commission, percentage, brokeragep or contingent fee, 

excepting bona fide employees or bona fide established commercial or selling 

agencies maintained by the Contractor for the purpose of securing business.  

For breach or violation of this warranty the Government shall have the right 

to annul this contract without liability or in its'discretion todeduct from 

the contract price or consideration the full amount of such rommiesio, 

percentage, brokerage, or contingent fee.  

2. Unless otherwise authorized by the Commission in writing the 

Conttactor shall cause provisions similar to paragraph 1 above to be inseried 

in all subcontracts and purchase orders entered into under this contract.  

ARTICLE XXVI - CONVICT LABOR 

In connection with the performance of this contract, the Contractor 

agrees not to employ any person undergoing sentence of imprisonment at hard 

labor. This provision shall not be construed to prevent the Contractor orjany 

- 30 

, A-1r' 

$ AI) I 

"V' C 1-- r'J



Aeproducei a, ve Naho,, Aces

subcontractor from obtaining any of the supplies or any component parts or 

ingredients to be furnished under this contract or any of the materi•ls or 

supplies to be used in connection,with the perform"ace.,of- this contract, 

directly or indirectly, from any Federal, state or territorial prison or 

prison industry,, proridpd, that ýsuch articles, materials ,Or osuppliesBars, 

not produced.pursuant to any contract or-other arra'ugem'ents under'which "" ., 

prison labor is.,hired oý employed 6r used by any. private person, 1-..'f orir 

corporation. ,: -. , " 

'ARtICIE XXVI.- WACSH+-H.A1Z, ACT- y 

+To' tbe extent+only that the +Walsh-He&ley, Public Contracts PActs, 

ai .ameked (6l tnited States Code 35-45)'im applicable.to this: coitrict, 
the "ollowing'proTision shall.apply 

"There are hereby incorpqrated ,by..referenc, 
"th •representatic~s ahd stiptiiions't.P . .  

, iredlby'said Acland : , - .  

thereunder^'by the •Secretary of.Lasr,' .s5ch.  
.. ,,,-';presen ttions a•d -stipulati=• -being ...  

-aihJect ot_ all 'applicab tulips andin, 

tarpet'ations ofthe .Secretarp of Laber': 
which are+now ormay-hereafter be in.:effec.  

ARTICLE 7XVIII -DOMESTIC ARTICLES 

1., Unles s the, Cýsionf shall, determine it-to be inconsistent 

with the publice'intei st, 6o tho.oo$t to.be uni-psoiabI&, the Cokractor, 

its subcontractors; sand all iateri~lmen or sipplie-s ',shll ise, %in! t1a' 

performance of-ihe wiork, only sich unmanufactured artizles, materials, *nd 

supplies as have 'been mined or ýrbduied in the Utited States, and. only such 

manufactured articles, materials, or supplies as have been manufactured in 

the United States substantially all from articles, materials, or supplies, 

mined, produced or manufactured, as the ease may be,.in.the United States.  

The provisions of this paragraph shall~not apply if the .4rticles,,materlals, 

or supplies of the class, or kind to be used, or the articles, materials, or 

supplies from which they are manufactured are not mined, produced,"or manu

factured, aszthe case may be, in the United States in sufficient and reason

ably available commercial quantities and of satisfactory quality.  

2. Unless oterwise.authorized by the Comm4.ssionin writing,•.the 
Contractor shall cause provisions similar to paragrLph l-mbove to'be inieftid 

in all subcontracts and purchase orders entered into.under this contract.

"* .

- 31 -

'I, °

sy. 4 tjMj 3.57-4 -00

- 4P.



ARTICLE XXfI - OFFICIALS NOT TO BENE'IT 

No member of or delegate to Congress or resident commissioner 
shall be admitted to any share or part of this contract or to any benefit 
that may arise therefrom, but this provision shall not be construed to 
extend to this contract if made with a corporation for its general benefit.  

ARTICLE 33X - RENEGOTIATION 

1. This contract shall be deemed to contain all the provisions 
required by Section 104 of the Renegotiation Act of 195. (Public Law 9, 
82nd Congress).  

2. The Contractor agrees to insert the provipions of this 
paragraph, including this subparagraph 2, in all subcontracts specified 
in Section 103 (g) of the Renegotiation Act of 1951; provided, that the 
Contractor shall not be required to insert the provisions of this'paragraph 
in any subcontract excepted by or pursuant to Section 106 of the Renegotia
tion Act of 1951.  

ARTICLE XXXI - SAFETY AND ACCIDENT PREVENTIO 

The Contractor shall initiate and take all reasonable steps and 
precautions to protect health and mininize danger from all hazards to life 
and property, shall make all reports and permit all inspections as required 
by the Commission, and shall conform to all health and safety regulations 
and requirements of the Commission.  

ARTICLE XXXII - COMFLIANCE WITH LNS 

Except as otherwise directed by the Commission and subject to the 
provisions of Article XX, STATE AND LOCAL TAXES AND FEES, the Contractor 
shall procure all necessary permits and licenses; obey and abide by all 
applicable laws, regulations, ordinances, and other rules of the United 
States of America, of the State, territory, or political subdivision there
of, wherever the work is done, or of any other duly constituted public 

,authority.  

ARTICLE XXXIII - APPENDIX win 

The Contractor shall abide by the provisions of Appendix "A* of 
this contract, as the same may be modified from time to tine; provided, 
however, that in the event of conflict between the provisions of said 
Appendix 'Am and the other provixions of this contract, the latter shall 
prevail.  
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ARTICLE MIXX - EXAI2NATION OF RECCRDS 

1. Thb Contractor agrees that the Comptroller General of the 
United States or any of his duly authorized representatives shall, until the 
expiration of three years after final payment under this contract, have 
access to and the right to examine any directly pertinent books, documents, 
papers and records of the Contractor involving transactions related to this 
contract.  

2. The Contractor further agrees to include in a11 its subcontracts 
hereunder a provision to the effect that the subcontractor agrees that the 
Comptroller General of the United States or any of his duly authorized repre
sentatives shall, until the expiration of three years after final payment 
under such subcontract, have access to and the right to examine any directly 
pertinent books, documents, papers, and records of such subcontractor involv
ing transactions related to the subcontract. Th¶ term subcontract as used 
herein does not include (i) purchase orders not exceeding One Thouiand Dollars 
($1,000.00), or (ii) contracts or purchase orders for public utility services 
at rates established for uniform applicability to the general public.  

3. Nothing in this contract shall be deemed to preclude an audit 
by the General Accounting Office of any transaction under this contract.  

ARTICLE IM - CLAMIS AND LITIGATIONS 

1. The Contractor shall give the Commission immediate notice of 
any claim againstthe Contractor or suit or action filed or coenenced against 
the Contractor, arising out of or connected with the performance of this con
tract, irrespective of whether or not the cost or expense of such claim, suit 
or action, is to be borne wholly or in part by the Government hereunder and 
irrespective of whether the Contractor is insured against any risk which may 
be involved. The Contractor shall furnish immediately to the Ccomission 
copies of all pertinent papers received by the Contractor.  

2. Insofar as the following shall not conflict with any policy or 
contract of insurance, and to the extent requested by the Commission, the 
Contractor, with respect to any claim, suit or action, the cost and expense of 
which is or would be an allowable cost as defined in paragraph 2 of Article 1V, 
or the proceeds of sich is or would be revenues covered by paragraph 5 f. of 
Article IV, (i) shall promptly do any and all things to effect an assignment ard 
subrogation in favor of the Government of all the Contractor's rights and 
claims, except as against the Government, arising from or growing out of any 
such claim, suit or action, or (ii)' shall promptly authorlse representa
tives of the Government to settle, defend, or otherwise handle any such claim, 
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suit or action and to represent the Contractor in, and take charge of, any 
litigation resulting therefrom, or (iii) shall diligently handly any such 
claim, suit or action or defend or initiate any litigation in connection 
with any such claim, suit or action and in so doing, .shall consult with.the 
Commission as to the steps to be taken and shall otherwise endeavor in good 
faith to subserve the interests of the Government.  

3. Subject to the provisions of paragraph.2-abote, the Contractor 
* shall diligently handle any claim uhatsoever arising~out 6f t.he*prfoxrmzoe 
* of this contract and shall promptly defend or initiatea',any- litigation in".,:

connection with any such claim, cbnsulting with the'Commission 'as io the 
steps to be taken. - , 

h., Witý xspect to any claim, Matter er .liftgationari'sirg'out• 
"of the performance of this contract, the handling of which is .indertakefi by 
an insurance, carrier.or by ýa,. repro sentative _or. repreientahtves of th(1 Goarn
ment, the 'Contractor shall furnish all .reasonable'aslistan"ce'and cooperation 
"that may be requested-by the Commission. -.  

5. "Litigation", for'the purposps of thisArticleo;is defined-to 

- include proceedings. be'fbre admiaintrative agencies.. . '6 t '. . * ""' 

ARTI6LE XXiI. - LETTER CONTRACT NO. AT(3O-l)-,1293 , 

Letter Contract No. AT(30-l)-1293, entered into as of December 10, 
1951, hereby is merged with and superseded by this contract.  

It I .  

ARTICLE XlI=I - CONTRACT APPROVAL 

This contract is subject to the approval ef the Director of the 
Division of Production of the United States Atomic EnergyCommission and 
shall not be binding unless so approved.  

ARTICLE XXXVIII - DEFINITIONS 

1. As used in-this.contract, the terms "United States atomic 
Energy Commission", "Atomic Energy Commission", and "Commission" shall mean 
the United States Atomic Energy Commission or its duly authorized representa
tive or representatives.  

2. Allreferences in-this contract to Commission or Government 
approvals, authorizations, directions or notices contemplate and require 
written action.  
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IN WITNESS Wh•REOF, the parties hereto have executed this contract 

as of the day and year first above written.  

"UNTITED STATES OF AMERICA 

Byt UNITED STATES ILTQ'IC ENERGY CKMISSION 

Witnesses: 

- - "; '.. U- 
4 

a57*o*mo fow'4 

(Address) .:•• 

SYLVANIA ELECTRIC.PRCDUCTS, INC.  

*BY: A/ a. 2. NwU1 

lyf:Title: 
,m P,.ib

I, . it. l d Cdertify that I an 

the 007 of the corporation'named as Contractor 

herein; tnat I. L6' mwm who signed this con

tract on behalf of the Contractor was then YLOe 1VOeu4S of 

said corporationj tnat said conttract was duly signed for and on behalf of 

said corporation by authority of its governing-body and is within the scope 

of its corporate powers.  

IN WITNESS WHEREOF, I have hereunto affixed my hand and the- seal 

of said corporation.  

/ J/.. a. rLaWC74 

(Corporate Seal) 
I 
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The above contract, AT(3O-l)-1
293, with Sylvania Electric Products, 

Inc., is hereby approved.  

Di.rector, Division of~ Production 
-United States A~tomic Energy COnmissIi 

-'Dater, 1953 , 
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