UNITED STATES DIsTRICT courT FILED

EASTERN DISTRICT OF NEW nggmag% UQHErHCEE.D_N v

ASTUTO, BROOKLYN OFFICE

-against-

VERIZON INC,, in.dividually and as successor to

GTE OPERATIONS SUPPORT INCORPORATED,

GTE CORPORATION, GTE SYLVANIA INCORPORATED,
SYLVANIA-CORNING NUCLEAR CORPORATION.
GT&ESYLVANIA INCORPORATED,

SYLVANIA ELECTRIC PRODUCTS INCORPORATED,
and GENERAL TELEPHONE & ELECTRONICS
CORPORATION; SYLVANIA ELECTRIC PRODUCTS, INC.
SYLVANIA CORNING, JOINT VENTURE,

VERIZON COMMUNICATIONS. INC.. individually and

as successor to GTE OPERATIONS SUPPORT
INCORPORATED, GTE CORPORATION.GTE SYLVANIA
INCORPORATED., SYLVANIA-CORNING NUCLEAR
CORPORATION, GT&E SYLVANIA INCORPORATED,
SYLVANIA ELECTRIC PRODUCTS INCORPORATED.
and GENERAL TELEPHONE & ELECTRONICS
CORPORATION; GTE OPERATIONS SUPPORT
INCORPORATED, individuallv and as successor to GTE
OPERATIONS SUPPORT INCORPORATED. GTE
CORPORATION, GTE SYLVANIA INCORPORATED,
SYLVANIA-CORNING NUCLEAR CORPORATION,
GT&E SYLVANIA INCORPORATED, SYLVANIA
ELECTRIC PRODUCTS INCORPORATED, and

GENERAL TELEPHONE & ELECTRONICS CORPORATION:
GTE CORPORATION; HARRIS CORPORATION,
individually and as successor to HARRIS INTERTYPE
CORPORATION and PRD ELECTRONICS;

BARSON COMPOSITES CORPORATION:AIR
TECHNIQUES INC.. ANCHOR/LITH KEM KO,
individually and as successor to ANCHOR CHEMICAL
COMPANY; FUJI HUNT PHOTOGRAPHIC

CHEMICALS. INC.. individually and as successor to
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ANCHOR/LITH KEM KO;JERRY SPIEGEL ASSOCIATES;
GILBERT DISPLAYS REALTY CO., LLC;

GENERAL SEMICONDUCTOR INC., individually and

as successor to GENERAL INSTRUMENT
CORPORATION; K.B. CO.; A-T REALTY: and

HARBOR DISTRIBUTING CORP.

.
-

Defendants.
X

Plaintiffs, .by their attorneys, Jaroslawicz & Jaros, complaining of the defendants, allege as

follows:

INTRODUCTION

1. Plaintiffs bring this action against Defendants seeking redress for injuries they have
suffered in the past and will continue to suffer as a result of Defendants’ reckless. grossly negligent
and negligent operation, ownership, remediation, and/or decommissioning of a nuclear materials
processing facility first operated by SYLVANIA ELECTRIC PRODUCTS INCORPORATED,
which is now known as VERIZON (hereinafter referred to as the “Sylvania Facility™), and/or other
facilities and/or properties which emitted toxins into the surrounding environment located in
Hicksville, New York near Cantiague Park, which upon information and belief is a part of the Nassau
County Parks System. Throughout the operational history of these facilities, unbeknownst to
plaintiffs and other residents of this community who were unaware that there was a nuclear
processing facility and other facilities utilizing hazardous chemical materials in their neighborhood.

defendants caused and/or allowed the release of radioactive. hazardous and other toxic substances

into the surrounding environment. These releases have contaminated the air, soil, surface water and




ground water in the surrounding communities. The damages directly and proximately caused by

'’

'
Defendants include cancer and related injuries, blighted property and diminished property values,

JURISDICTION

2. This action arises under the United States Price Anderson Act, 42 U.S.C. §2210 et
seq.. as hereinafter more fully appears. Section 2210(n)(2) of that Act provides an express grant of
jurisdiction to the United States District Courts and grants jurisdiction to this Court to consider
Plaintiffs' claims.

3. This action arises under the United States Atomic Energy Act. 42 U.S.C. §2011. et seq.,
and the United States Price Anderson Act. 42 U.S.C. §2210 et seq.. as hereinafier more fully appears.
Therefore, this court also has jurisdiction over Plaintiffs' claims by virtue of 28 U.S.C. §1351.

4. Because this action also arises under laws of the United States regulating commerce, this
court has jurisdiction over Plaintiffs' claims by virtue of 28 U.S.C. §1337, as hereinafier more fully
appears. Both the Atomic Energy Act. 42 U.S.C. §2011 et seq.. and the Price Anderson Act, 42
U.S.C. §2210 et seq.. regulate commerce in the nuclear fuels and nuclear power industry.

5. Because Plaintiffs' state law claims arise out of the same case or controversy as their

federal claims, this court has jurisdiction over those ancillary and pendant state law claims by virtue

of 28 U.S.C. §1367(a).
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6. Venue is proper in this judicial district pursuant to 28 U.S.C. 1391(b)(2) and 42
%
U.S.C. 2210(n)(2) because Plaintiffs' causes of action arose in this district and because the incidents

giving rise to Plaintiffs' claims transpired in this district.

7. There are related actions pending in this Court entitled, Stevens v. Verizon , docket

mo. 02 CV 2543 and Schwinger v_Verizon. et al.. docket no. 02 CV 2017 which, upon information

and belief, are on “Administrative Hold"” by Judge Wexler as per His Honor's verbal directives on
[December 3, 2002.
THE PARTIES

8. At all times hereinafter mentioned. the plaintiffs, Philip L. Astuto and Matella D.

iAstuto are husband and wife (“plaintiffs™).

9. Atall times hereinafter mentioned. the plaintiffs currently reside and own their home
and underlying property located at 11 Steuben Drive. Jericho, New York which they purchased in
ppproximately 1960.

10.  Atall times hereinafter mentioned. plaintiffs’ home and property was located in the

vicinity of the aforementioned facility.

11.  Atalltimes hereinafter mentioned. the defendant VERIZON COMMUNICATIONS,

Inc. (“Verizon™)1s a Delaware corporation. authorized to do business and doing business in the State

pf New York.
12.  Atalltimes hereinafier mentioned. the defendant GTE CORPORATION (“GTE™) is

b foreign corporation. authorized to do business and doing business in the State of New York.




13.  Atall times hereinafier mentioned. the defendant GTE was merged into VERIZON,
ki

14, At all times hereinafier mentioned, the defendant SYLVANIA ELECTRIC

PRODUCTS, INC. is a foreign corporation, authorized to do business and doing business in the State

of New York.
15. At 2ll times hereinafter mentioned, the defendant SYLVANIA ELECTRIC

PRODUCTS, INC. was merged GTE and Jater VERIZON.
16. At all times hereinafter mentioned, the defendant SYLVANIA CORNING, JOINT

VENTURE, is a foreign corporation, authorized to do business and doing business in the State of

New York.

17. Atall times hereinafter mentioned. the defendant SYLVANIA CORNING. JOINT
VENTURE, is intended to be the joint venture of the SYLVANIA ELECTRIC PRODUCTS and
CORNING plant located at 70, 100 and 140 Cantiague Rock Road in Hicksville, New York.

18. Defendant VERIZON, INC., individually and as successor to GTE OPERATIONS
SUPPORT INCORPORATED. GTE CORPORATION, GTE SYLVANIA INCORPORATED,
S YLVANIA ELECTRIC PRODUCTS INCORPORATED, GT&E SYLVANIA INCORPORATED
and GENERAL TELEPHONE & ELECTRONICS CORPORATION is a foreign corporation
puthorized to do business in the State of New York with its principal place of business at 1095
Avenue of the Americas, New York, New York 10036.

19.  Defendant VERIZON COMMUNICATIONS, INC., (*VERIZON™) Individually and

ps successor to GTE OPERATIONS SUPPORT INCORPORATED, GTE CORPORATION. GTE
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SYLVANIA INCORPORATED, SYLVANIA-CORNING NUCLEAR CORPORATIS)N, GT&E
SYLVANIA INCORPORATED. SYLVANIA ELECTRIC PRODUCTS INCORPORJ:.TED, and
GENERAL TELEPHONE & ELECTRONICS CORPORATION isa foreign corporation authorized
to do business in the State of New York with its principal place of business at 1095 Avenue of the
Americas, New York, NY 10036.

20.  Defendant GTE OPERATIONS SUPPORT INCORPORATED, individually and as
successorto GTE CORPORATION. GTESYLVANIA INCORPORATED. SYLVANIA-CORNING
INUCLEAR CORPORATION. GT&E SYLVANIA INCORPORATED, SYLVANIA-CORNING
INUCLEAR CORPORATION, GT&E SYLVANIA INCORPOR-ATED. SYLVANIA ELECTRIC
PRODUCTS INCORPORATED and GENERAL TELEPHONE & ELECTRONICS
CORPORATION is a foreign corporation authorized to do business in the State of New York with
its principal place of business as 1225 Corporate Drive. Irving. Texas 75038.

21.  Defendant, GTE CORPORATION, is a domestic corporation with its principal place
pf business at 1095 Avenue of the Americas, New York. NY 10036.

22.  Defendant. HARRIS CORPORATION. individually and as successor 10 HARRIS
INTERTYPE CORPORATION and PRD ELECTRONICS, is a foreign corporation authorized to
o business in the State of New York with its principal place of business at 1025 West NASA
Boulevard. Melbourne, Florida 32919.

23.  Defendant, BARSON COMPOSITES CORPORATION, is a foreign corporation

puthorized to do business in the State of New York with its principal place of business at 160 Sweet




Hollow Road, Old Bethpage, New York 11804. )
24, Defendant, FUJI HUNT PHOTOGRAPHIC CHEMICALS, INC,, individ'uall_v and
as successor to ANCHOR/LITH KEM KO is a foreign corporation with its principal place of
Business at 115 West Century Road, Paramus, New Jersey 07652.

25.  Defendant, FUJI PHOTO FILM USA, INC., individually and as successor 1o
ANCHOR/LITH KEM KO, is a foreign corporation with its principal place of business at 555 Taxter
Road, Elmsford, New York 10523.

26.  Defendant, JERRY SPIEGEL ASSOCIATES. is a domestic corporation with its
principal place of business at 375 North Broadway, Jericho, New York 11753.

27.  Defendant, GILBERT DISPLAYS REALTY CO., LLC. is 2 domestic corporation
with its principal place of business at 140 Cantiague Rock Road. Hicksville, New York 11801.
28.  Defendant. GENERAL SEMICONDUCTOR, INC.. individually and as successor to
GENERAL INSTRUMENT CORPORATION. is a domestic corporation with its principal place of
business at 10 Melville Road, Melville. New York 11747.

29.  Defendant. K.B. CO., is a2 domestic corporation with its principal place of business
pt 375 N. Broadway. Jericho. New York 11753.

30.  Defendant A-T REALTY. is a domestic corporation with its principal place of
pusiness at 170 Old Country Road. Mineola, New York 11501.

31.  Defendant, HARBOR DISTRIBUTING CORP., is a domestic corporation with its

principal place of business at 120 Bethpage Road, Hicksville, NY 11801.




32.  Defendants listed in paragraphs “11” through *21™ will be referred to hsrcin as the
‘VERIZON DEFENDANTS", ,

33.  Defendants listed in paragraphs “22" through “31” will be referred to herein as the
['NON-VERIZON DEFENDANTS",

34.  Atall times material hereto, each Defendant corporation, by itself or through its
pgents, is or has been engaged in the transporting. generating, processing, utilizing, releasing, sale,
distribution, and/or disposal of nuclear materials and/or other toxic substances at facilities located
at, in. near or around premises now known as 70 Cantiague Rock Road, 100 Cantiague Rock Road.
140 Cantiague Rock Road. 500 West John Street, 600 West John Street, Hicksville. New York
pnd/or owned property that was used for these activities. Such facilities and/or the property thereon,
including the Sylvania facility, are, or were at all times material hereto, owned, operated. maintained
pnd/or utilized by these Defendants or by their agents.

35. Plaintiffs would show that for a period of many years, the land upon which their
home is situated was exposed to hazardous, toxic or radioactive substances released by Defendants
nto the environment, including the air. water, and soil. of the aforementioned location. Plaintiffs
would show that their property has been exposed on numerous occasions to hazardous, toxic or
radioactive substances released or emanating from Defendants' facilities and/or properties, and the
Loxic substances, pollutants and contaminants have infiltrated, polluted and contaminated the land,
groundwater etc. Plaintiffs further allege, that they have suffered property damage, diminution of

real estate, loss of real estale investment value directly and proximately caused by the land’s




exposure to and contamination of hazardous, toxic or radioactive substances released, emitted. or

s
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emanating from Defendants' facilities and/or properties.

36. Plaintiffs allege that as a result of the release of hazardous, toxic or radioactive
substances and the recurring releases known to cause disease and that each exposure caused or
contributed to Plaintiffs' damages in that their property has been blighted and damaged by hazardous
and/or radioactive waters released from Defendants’ facilities.

THE UNDERLYING FACTS

37.  Beginninginorabout 1952, Sylvania Electric Products, Inc. acquired property located
at the aforementioned location where, first in a farmhouse, which was demolished in or about 195 7,
end then in other structures, they manufactured atomic fuel elements. Both uranium and thorium as
well as other toxic substances. were used in the manufacture of reactor parts. Upon information and
belief, the nuclear waste from this manufacturing process was discharged into the drinking water and
pir of the adjoining residential neighborhood where the plaintiffs herein resided. These radioactive
materials, their by-products and their decay, or “daughter,” products are highly toxic and
carcinogenic. At no time were any of the plaintiffs, or. upon information and belief, any of the other
residents of their neighborhood. ever informed of the presence of a nuclear processing facility in their
neighborhood nor were they ever warned of the attendant dangers of having a nuclear processing
facility in their neighborhood. Since the closure of the Sylvania facility at least two (2) wells which
supply drinking water to plaintiffs” neighborhood have been closed as a result of the contamination

caused by the Sylvania Facility. Each of the Verizon defendants, alone or with each other, owned,




operated, managed and maintained the Sylvania facility.

38.  TheNon-Verizon Defendants caused and/or permitted chemical contamina;'ion and/or
other toxins from their operations and properties at the aforementioned facility to be discharged into
the ground water utilized by plaintiffs. Operations at the aforementioned locations have also
involved the use _of non-radioactive chemicals, many of which are classified as hazardous under
applicable federal law,

39. Upon information and belief. Plaintiffs contend that from the time the Sylvania
facility began operating in or about 1952 to its closure, including any remediation and/or
decommissioning operations, it generated significant amounts of substances that are highly toxic to
humans and the environment. Plaintiffs further contend that throughout the Sylv;mia facility’s.
operating history, each licensee and/or operator and/or owner has caused recurrent releases of
radioactive and toxic materials into the environment, in complete disregard of applicable law. and
of the health and safety of the surrounding communities and the local environment. These reckless,
negligent and grossly negligent releases occurred in various ways. including the discharge of
radioactive and toxic materials into public water bodies, the emission of radioactive and toxic
materials from facility stacks, the exposure of workers. who could then spread contamination outside
the work-site, and improper disposal of materials which eventually leaked from storage tanks and
pther disposal systems.

40. These reckless. negligent and grossly negligent releases have in turn resulted in the

exposure of persons living in the area to toxic and radioactive materials and contamination and

10




pollution of the surrounding areas. Because of the long half-life of the radioactive substances
involved, property located and persons living at or near the Sylvania facility have also bec; exposed
to and/or contaminated by these dangerous substances.

4], Upon information and belief, the substances to which Plaintiffs, their property and
their communities were exposed include but are not limited to uranium. thorium and/or other nuclear
materials and/or chemical toxins. Some of these substances were used in the actual conduct of
[Defendants' operations, and some were by-products or decay ("daughter") products.

42.  Upon information and belief. Plaintiffs contend that the Sylvania facility was not
pperated in compliance with applicable state. local and federal laws. Further, Plaintiffs contend that
from the beginning, the Verizon defendants engaged in a pattern of negligent, grossly negligent and
reckless behavior in their operation. remediation and/or decommissioning of the Sylvania facility,
and that this pattern of behavior was implemented with full knowledge of the hazards associated with
the radioactive, toxic, and hazardous substances associated with their operations.

43, The Non-Verizon defendants negligently. recklessly and/or carelessly caused and/or
permitted the release of chemicals and/or other toxins into the surrounding environment.

44, While conducting operations in a manner in clear violation other applicable laws. and
common law duties, Defendants also sought to prc'vent details about their operations. and about the
hazards of their operations and property, from reaching workers. Plaintiffs, or the surrounding
community. During all relevant times. Defendants or their predecessors were aware of the fact that

they were releasing toxic and radioactive materials into the air, water and soil. Defendants opted not
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o take sufficient remedial measures to eliminate or abate the emissions and releases, manifesting a
G

casual attitude towards environmental and health safety, even though they were aware of the health

risks posed to these Plaintiffs by such releases. Atthe same time, Defendants withheld information

pbout the dangers from Plaintiffs and the community.

45.  Defendants' failure to inform Plaintiffs of the health risks and pollutants associated
with the substances emitted from Defendants' facilities and property resulted in Plaintiffs being
deprived of information crucial to their ability to limit their exposure or take other appropriate action,
Plaintiffs could not therefore have reasonably determined the cause of their injuries and resultant
property damage, diminution of real estate and loss of real estate investment value until recently,
when outside consultants publicly revealed the presence of off-site contamination attributable to the
facilities.

46.  According to these independent reports. there is radiological contamination as deep
s sixteen feet below the ground with high concentrations of tetrachloroethene in the ground water.

and high levels of uranium and other toxins.

47.  For many years. persons living in the vicinity of the defendants’ plant, including the
plaintiffs herein, were subjected to various illnesses and diseases, many of which could not be
properly diagnosed due to the defendants’ concealment as to the toxins in the soil, water and air in

the area surrounding the plaintiffs* homes and property.




48.  Those plaintiffs who have suffered property damage, diminution of real estate, loss

A
J

of real estate investment value are entitled to recover for the loss of the value of their property by

being blighted and contaminated.

CAUSES OF ACTION
AS AND FOR A FIRST CAUSE OF ACTION AGAINST ALL THE DEFENDANTS

49.  The defendants’ conduct in creating and dumping toxic wastes, and concealing it.
violates the laws of the State of New York, the laws and regulations of the United States of America;
constituted a public nuisance and a hazard and created dangerous and hazardous conditions.

50.  The defendants are strictly liable for their conduct.

51. The plaintiffs have suffered property damage. diminution of rea) estate, loss of real
pstate investment value and are entitled to recover all of their damages, from the defendants, jointly
and severally.

52. By reason of the foregoing. plaintiffs are entitled to recover all of their damages
properly determined at trial plus costs. disbursements and attorneys’ fees from the defendants.

AS AND FOR A FOURTH CAUSE OF ACTION AS AGAINST
THE VERIZON DEFENDANTS

53.  Plaintiffs hereby repeat. reiterate and reallege each of the foregoing allegations with
the same force and effect as if more fully set forth at length herein.

54.  The Verizon defendants owned the Sylvania facility.

55.  The Verizon defendants operated the Sylvania facility.

56.  The Verizon defendants managed the Sylvania facility.




57.  The Verizon defendants controlled the Sylvania facility.

-y

58.  The Verizon defendants maintained the Sylvania facility.

59.  Plaintiffs in this case assert numerous state common law claims against Defendants
for damages suffered. Because the Verizon defendants are regulated by the terms of the federal Price
Anderson Act. as hereinafter more fully appears, those state law claims are statutorily deemedto arise
under the federal Price Anderson Act, thereby stating a federal cause of action. 42 U.S.C. §2014(hh);
52210.

60.  The Verizondefendants in this action have, at times material to this action. conducted
various activities involving nuclear materials. These activities include collecting and processing
uranium, thorjum and other radioactive and/or toxic substances. They are therefore engaged in the
development, use and control of atomic energy within the terms of the Atomic Energy Act.42U.S.C.
§2011 et. seq. A consequence of these activities is the requirement that the Verizon defendants
obtain a federal license authorizing their operations involving nuclear materials. 42 U.S.C. §§2210,
2075.2092,2093,2111. Upon information and belief, the Verizon defendants or their predecessors
and/or agents have at all relevant times held such federal licenses.

61.  In1957, Congress amended the Atomic Energy Act to implement its policy to foster
private sector participation in the nuclear energy industry. These 1957 amendments became known
ps the Price Anderson Act. The uranium. thorium and other radioactive substances possessed,
processed and stored by the Verizon defendants at the Sylvania facility are nuclear by-product

materials, special nuclear materials and/or source materials. 42 U.S.C. §2014(e), (2). (aa). Any
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release of these by-product, special nuclear, or source materials causing bodily injury, sickness,

',
Ll

disease, death, loss or damage to property, or loss of use of property constitutes a "nuclear incident”
under the terms of the Price Anderson Act. 42 U.S.C. §2014(q). Plaintiffs in this case contend that
the Verizon Defendants operated the Sylvania facility in a negligent, grossly negligent, and reckless
fashion, and have as aconsequence caused the frequent release of by-product. special nuclear. and/or
source materials into the surrounding communities, thereby causing a "nuclear incident" or series of
'nuclear incidents” under the Price Anderson Act.

62.  Plaintiffs further argue that these releases have exposed Plaintiffs and their property
to highly dangerous materials. Plaintiffs have sustained serious injuries and damages as a direct and
proximate cause of these exposures. Plaintiffs have suffered property damage, diminution of real
estate. loss of real estate investment value as a direct and proximate result of their exposures,
Plaintiffs’ cause of action therefore asserts legal liability based upon a "nuclear incident,” or series
of such incidents, and is consequently a "public liability action” within the terms of the Price
Anderson Act. 42 U.S.C. §2014(w), §2014(hh).

63. The Price Anderson Act further provides that in "public liability actions” arising
under the Act. the law of the state in which the "nuclear incident” occurred shall provide the
substantive rules of decision unless such law is inconsistent with the Act. The causes of action
enumerated in ] 49-52 & 65 through 105 exist by virtue of the laws of the state of New York in

which the "nuclear incident” occurred, and are therefore properly before this court as both federal




causes of action arising under the Price Anderson Act and as state law claims ancillary and pendant

4
i

o the federal claims. 42 U.S.C. §2014(hh), §2210.

64. By reason of the foregoing, plaintiffs are entitled to recover all of their damages

properly determined at trial plus costs, disbursements and attorneys’ fees from the defendants.

AS AND FOR A FIFTH CAUSE OF ACTION AS AGAINST ALL THE DEFENDANT
(NEGLIGENCE)

65.  Plaintiffs hereby repeat, reiterate and reallege each of the foregoing allegations with

the same force and effect as if more fully set forth at length herein.

66.  Defendants owed to Plaintiffs a duty of due care which could only be satisfied by the
egal. safe, and proper generation, use. management, storage and disposal of the radioactive, toxic
pnd hazardous substances in Defendants’ possession. Defendants also had a specific duty to prevent
the discharge or release of such substances which might harm the persons, property or cconon';ic
nterests of Plaintiffs. Defendants also had a specific duty to warn or notify Plaintiffs of the potential
hazards of exposure to radioactive, toxic and hazardous substances and to warn or notify Plaintiffs

pf the fact that discharges or releases of these substances had occurred. and were likely to occur in

the future.

67.  Further. Defendants had a duty to comply with applicable state. federal, and local
governmental laws, regulations. and guidelines applicable to persons generating. managing, storing,
psing. and disposing of radioactive, hazardous and toxic substances.

68.  Defendants breached these duties by their negligent, grossly negligent, and reckless

peneration, management. storage. use, and disposal of radioactive. hazardous and toxic substances

16




and their negligent, grossly negligent, and reckless conduct of operations at the Sylvinia and/or
1
adjoining facilities, including any remediation and decommissioning activities. Such conduct was
in non-compliance with applicable federal, state and local laws, regulations, and guidelines.
Defendants' reckless, grossly negligent, negligent. and illegal conduct resulted in the dangerous
release of radioactive, hazardous and toxic substances into the communities surrounding the Sylvania
facility. These actual and continued releases have subjected Plaintiffs to an unreasonable risk of
harm, and to actual injuries to their persons, property damage, diminution of real estate. loss of real
estate investment value and economic interests. Defendants also failed to warn Plaintiffs of the
actual and threatened releases of such substances and of the reasonably foreseeable effects of such
releases, an omission that was reckless, grossly negligent. and/or negligent. Finally, Defendants
failed to act to prevent their releases from harming Plaintiffs and their property.

69.  The Verizon defendants knew or should have known about the hazards associated
with nuclear operations. Additionally. the legislative history of the Price Anderson Act. which was
passed with the active participation of private companies involved in the nuclear power industry, is
rife with references to the extreme consequences that could be expected in the event of a nuclear
pecident. Indeed. the gravity of such consequences was 2 major contributing factor to the passage
pf the Price Anderson Act.

70. The defendants clearly knew or should have known that their generation.

nanagement. storage. use, disposal, releases, or discharges of radioactive, toxic and hazardous

substances at the Sylvania or adjoining facilities would result in actual injuries and increased risks
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to the persons, property and economic interests of the public living near the facility.
N

71.  TheNon-Verizon defendants were negligent. careless and reckless in the generation,
management, storage, use, disposal and/or discharge of chemicals and/or toxins and/or in failing 10
prevent and failing to warn of discharges from their property.

72. Defendants' negligence was a direct and proximate cause of injuries to Plaintiffs,
causing both actual present harm and creating an increased risk of harm to their persons. property and
economic interests. Plaintiffs are entitled to recover damages for such injuries.

73. By reason of the foregoing. plaintiffs are entitled to recover all of their damages
properly determined at trial plus costs. disbursements and attorneys® fees from the defendants.

AS AND FOR A SIXTH CAUSE OF ACTION AGAINST ALL THE DEFENDANTS

(NEGLIGENCE PER SE)

74.  Plaintiffs hereby repeat. reiterate and reallege each of the foregoing allegations with

the same force and effect as if more fully set forth at length herein.

75.  Plaimiffs contend that throughout their history, the Sylvania facility was operated in
non-compliance with applicable federal. state and local laws and regulations promulgated
thereunder. Applicable statutes include but are not limited to the Atomic Energy Act. 42 U.S.C.
§2011 et. seq.. and the regulations issued thereunder. the Price Anderson Act. 42 U.S.C. §2210 et
seq.. and regulations issued thereunder: the Comprehensive Environmental Response.
Compensation. and Liability Act (CERCLA), 42 U.S.C. §9601, §9603. §9611(g). and regulations
issued thereunder; the Toxic Substances and Control Act (TSCA). 15 U.S.C. §2601, §2607(e) and

regulations issued thereunder: the Resource Conservation and Recovery Act (RCRA) 42 U.S.C.
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§6901, §6924(d), §6925 and regulations issued thereunder; the Emergency Planning and
%

Community Right to Know Act (EPCRTKA) 42 U.S.C. §11001, §11023 and regulations issued

thereunder; and applicable New York air and water quality protection and waste disposal laws.

76.  The Non-Verizon defendants operated their respective facilities in violation of

applicable law.

77.  Theseviolations of applicable state, federal and local laws, re gulations and guidelines
were 2 direct and proximate cause of injuries to Plaintiffs. The increased risk of harm and the
actual present harm to their person. property and economic interests are precisely the types of
injuries these applicable laws were designed to prevent. Violation of these statutes thereby
constitutes per se negligence.

78. By reason of the foregoing, plaintiffs are entitled to recover all of their damages
properly determined at trial plus costs. disbursements and attorneys” fees from the defendants.

AS AND FOR A SEVENTH CAUSE OF ACTION AS AGAINST ALL THE
DEFENDANTS (ABSOLUTE OR STRICT LIABILITY)

79.  Plaintiffs hereby repeat. reiterate and reallege each of the foregoing allegations
with the same force and effect as if more fully set forth at length herein.

80.  The conduct of nuclear processing activities. and/or the use of industrial
chemicals including any remediation and decommissioning activities. poses significant risk of
harm to persons living and working in the vicinity of the operation. The consequences of
nuclear accidents or incidents to health, property and the environment are extremely dire. and

can be measured in the millions. if not billions of dollars. Nor is it possible to eliminate the risk
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by taking reasonable precautions. Finally, processing nuclear materials has never been a matter
. J

of common usage; indeed, prior to 1957, private operators we:re not permitted to engage in such

activities at all. The conduct of nuclear processing activities, and/or the use of industrial

chemicals at the Sylvania and/or adjoining facilities clearly constituted abnormally dangerous

activities.

8l.  Inaddition, with full knowledge of the environmental and health hazards
associated with the processing of nuclear fuel components and the use of industrial chemicals,
Defendants and their predecessors chose 1o establish the Sylvania and/or z;djoining facilities in
the midst of residential communities in Hicksville. Westbury and Jericho. New York with
facilities being located literally across the street from homes. Although Plaintiffs maintain the
Defendants' activities were abrgrﬂaall_v dangerous per se. the location of such activities in a
well-populated area such as Hicksville. Westbury or Jericho, New York. would independently
have rendered them abnormally dangerous.

82.  Asadirect and proximate result of the Defendants' collection, handling,
processing, storage and disposal of radioactive, toxic and hazardous substances at the Sylvania
and/or adjoining facilities, there have been releases of such substances into the environment,
thereby injuring Plaintiffs. which injuries include actual present harm and increased risks of
harm to their persons. property damage. diminution of real estate, loss of real estate investment

value and economic interests. Defendants' releases, and their conduct of abnormally dangerous

activities at the Sylvania and/or adjoining facilities have also interfered substantially with




Plaintiffs’ private use and enjoyment of their property. These injuries constitute the type of
) ]
harm the possibility of which made the Defendants' activities abnormally dangerous.

83.  Defendants are therefore strictly liable to Plaintiffs for all damages which have
resulted and which will continue to result from the collection, handling, processing, storage and
disposal of radioactive, toxic and hazardous substances at the Sylvania and/or adjoining
facilities.

84. By reason of the foregoing. plaintiffs are entitled to recover all of their damages
properly determined at trial plus costs. disbursements and attorneys" fees from the defendants.

AS AND FOR AN EIGHTH CAUSE OF ACTION AS AGAINST ALL THE
DEFENDANTS (MISREPRESENTATION AND CONCEALMENT)

85.  Plaintiffs hereby repeat, reiterate and reallege each of the foregoing allegations with
the same force and effect as if more fully set forth at length herein.

86.  Someorall of the Defendants. at various times. both negligently and/or intentionally
failed to disclose to Plaintiffs material facts or, any facts, concerning the nature and the magnitude
of the releases of radioactive. toxic and hazardous substances from the Sylvania nuclear processing
facility and/or adjoining facilities despite the fact that the defendant knew for decades of the hazards
of the substances they had released into the surrounding environments. Finally. Defendants have
continued 1o make misrepresentations to members of the community regarding their ability to
restore the land and water at or near the Sylvania facility such that those properties can safely be

made available for unrestricted use.

87.  Each of these misrepresentations and/or concealments were made by Defendants




individually, jointly and in conspiracy with each other, and were made with the intention of creating

1 .
a false impression in the minds of the Plaintiffs as to the true environmental status of the
community and the true health risks accompanying Defendants’ releases of 1oxic, hazardous and

radioactive substances such that Plaintiffs would be lulled into complacency, and would refrain

from seeking redress or pursuing other remedial action.

88.  Plaintiffs reasonably believed and in good faith relied upon Defendants'
misrepresentations and concealments in making decisions regarding seeking legal redress or
pursuing remedial actions.

89.  Many of the injuries and damages to Plaintiffs and their property arising out of the
releases of radioactive, toxic and hazardous substances by Defendants into the environment have
been compounded by the passage of time and Plaintiffs' reliance upon Defendants'
misrepresentations and concealments. Plaintiffs’ injuries include both actual present harm and
increased risk of harm to the person. property damage, diminution of real estate. loss of real estate
investment value and economic interests of Plaintiffs. All injuries and damages were directly and
proximately caused by Plaintiffs’ reliance upén Defendants’ false and misleading representations,
omissions and concealments. Plaintiffs sustained property damage, diminution of real estate and
loss of real estate investment value. Plaintiffs are entitled to recover for such damages.

90.  Plaintiffs did notdiscover the fraud alleged until recently and plaintiffs furtherallege

that the stawte of limitations to commence these actions is tolled as a result of the defendants

fraudulent concealment and misrepresentations.
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91. By reason of the foregoing, plaintiffs are entitled to recover all of their damages
]
properly determined at trial plus costs, disbursements and attorneys’ fees from the defendants.

AS AND FOR AN NINTH CAUSE OF ACTION AS AGAINST ALL THE
DEFENDANTS(CIVIL CONSPIRACY)

92.  Plaintiffs hereby repeat, reiterate and reallege each of the foregoing allegations with
the same force and effect as if more fully set forth at length herein.

93.  Some orall of the Defendants. their officers and employees. and other persons and
entities unknown to Plaintiffs. at various times, acted together with the common purpose of
conducting operations at the Svlvania and nearby facilities in an unlawful manner, and with the
further common purpose of unlawfully concealing operations at such facilities from the public and
of concealing the fact that releases of toxic substances, radiation, and pollutants were occurring.

94.  In furtherance of this conspiracy, Defendants have taken overt steps to conceal the
nature of plant operations from the public and from regulators, and have failed in their legal duty
to disclose the fact that releases of toxic pollutants and radiation have occurred. Such concealment
is a violation of law, and a violation of Defendants' duty to Plaintiffs as members of the communizy.

95.  In furtherance of this conspiracy, Defendants have also falsely and fraudulently
represented the nature and extent of releases of toxic, hazardous and radioactive substances from
the Sylvania and/or nearby facilities. have misrepresented the health and environmental risks
associated with such releases and with the operations of Defendants' facilities. and have concealed

information known to Defendants about the health risks and the status of knowledge regarding the

D
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dangerous properties of the toxic, hazardous and radioactive substances used, processed, generated
]

and released from the facilities.

96. As adirect and proximate result of Defendants’ conspiracy, Plaintiffs have suffered
injuries to their persor;s, property damage. diminution of real estate, Joss of real estate investment
value and economic interests and are entitled 1o recover damages for such injuries and damages.

97. By reason of the foregoing, plaintiffs are entitled to recover all of their damages
properly determined at trial plus costs. disbursements and attorneys” fees from the defendants.

AS AND FOR A TENTH CAUSE OF ACTION AS AGAINST ALL THE DEFENDANTS
(PROPERTY DAMAGE)

93.  PlaintiffsPhilipL. Astuto and Matella D. Astuto repeat. reiterate and reallege each
of the foregoing allegations with the same force and effect as if more fully set forth at length
herein.

'99. Plaintiffs Philip L. Astuto and Matella D. Astuto own their home and reside in
close proximity to the Sylvania facility and as a result their home has decreased in value because
of not only its proximity, but also because of the potential that their house has been contaminated
due to the spread and dissemination of nuclear and other toxic contaminants.

100. By reason of the foregoing. plaintiffs are entitled to recover all of their damages

properly determined at trial plus costs. disbursements and attorneys® fees from the defendants.

(DAMAGES)




101.  Plaintiffs hereby repeat, reiterate and reallege each of the foregoing allegations

",
i

with the same force and effect as if more fully set forth at length herein.

102.  Asadirect and proximate result c;f Defendants' tortious conduct as alleged
above, Plaintiffs” have suffered property damage, diminution of real estate and loss of real
estate invcstm(.:nt value by exposure to toxic and radioactive substances.

105.  Because Defendants’ conduct was grossly negligent and reckless, Plaintiffs
seek punitive damages;

104.  To the extent that any plaintiff herein is required to, it is alleged that pursuant to
CPLR 2l4-c. the technical, scientific or medical knowledge and information sufficient to
ascertain the cause of their injury or damages have not been discovered, or identified. or
determined prior to the expiration of the period within which this action could otherwise have
been brought and that the plaintiffs would have otherwise satisfied the requirements of 214-c
subdivisions 2 and 3.

105. By reason of the foregoing. plaintiffs are entitled to recover all of their damages
properly determined at trial plus costs, disbursements and attorneys’ fees from the defendants.

PRAYER FOR RELIEF

106. By reason of the foregoing. plaintiffs are entitled to recover all of their damages
properly determined at trial plus costs, disbursements and attorneys" fees from the defendants.

107.  Plaintiffs seek such other relief as is just and equitable.

108.  Plaintiffs demand that all issues of fact in this case be heard before a jurv.

u
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bf their damages, all together with the costs, disbursements and attomeys fees of this action.
]

JAROSLAWICZ & JAROS, ESQS.
Attorneys for Plaintiffs

150 William Street

New York. New York 10038

(212) 227-27;%
- By: / Y
D vid/jarosWJ 6931)

Of Counsel:

Scotr Schutzman, Esq.

LAW OFFICES OF SCOTT SCHUTZMAN
3700 So. Susan St., Ste. 120

Santa Ana, California 92704

Mike Arrias, Esq.

~ ARIAS, OZZELLO & GIGNACLLP.
6701 Center Drive West, Suite 950
Los Angeles, California 90045

WHEREFORE, plaintiffs demand judgment against the defendants, jointly and severally, forall
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INTRODUCTION

The Schwinger and Astuto plaintiffs cannot state any viable claim in these cases.

They filed these lawsuits -- relating to the former nuclear fuel processing facility in Hicksville,_’

]
New York that closed more than 35 years ago -- without investigating the facts underlying their
purported claims. If plaintiffs had looked into the facts before filing, they would have learned
that the New York State Department of Environmental Conservation (“DEC”) has been
investigating the site -- “inside and out” -- and has found no public health concem. The multiple
legal insufficiencies of the amended complaints outlined below must be viewed against this
background: that plaintiffs lack a good-faith factual basis for a case.

These cases were originally filed on behalf of 214 identified plaintiffs, as well a
purported class of individuals alleged to be similarly situated. On December 2, 2002, the
Sylvania Defendants moved to dismiss those complaints as a matter of law, identifying multiple
fundamental defects in the complaints. Before any further briefing occurred on those motions,
this Court held a case management conference on December 3, 2002, and ordered plaintiffs to
refile their complaints and commence new actions limited to four plaintiffs of their selection.
Thereafter, plaintiffs revised and refiled their complaints. Given that they had received
defendants’ motions to dismiss prior to filing their new complaints, plaintiffs were fully aware of
the legal challenges raised by defendants and defendants’ position that plaintiffs lacked a good
faith basis to bring their claims. Presumably, plaintiffs did all they could before refiling their
complaints to respond to defendants’ challenges, but the result has been, at most, the addition of
scattered, purely conclusory allegations that fail to cure the complaints® multiple fatal defects.

The amended complaints fail as a matter of law on at least five fundamental

grounds:



1. Failure to allege a violation of the controlling duty of
care. Plaintiffs fail (and are unable) to allege adequately
any specific violation of the defendants’ controlling duty of
care under the Price-Anderson Act, the federal statute that
governs all actions based on alleged exposure to nuclear
materials. All claims in both amended complaints must be 1
dismissed on this ground alone.

2. Claims_for non-compensable injurjes. Plaintiffs seek
damages for alleged injuries that are not compensable
under the Price-Anderson Act. In Astuto, plaintiffs assert
conclusory claims for diminution in property value that fall
outside the realm of injuries cognizable under Price-
Anderson. )

3. Statute of limitations. Despite being on notice as to
statute of limitations problems with their claims, plaintiffs
have failed to plead sufficient information that would
permit scrutiny of the timeliness of their claims.

4. Non-existent and insufficiently pled claims. Two counts
of both amended complaints, asserting claims for “civil
conspiracy” and “misrepresentation and concealment,” as
well as a property “damages” claim and a possible “public
nuisance” claim hazily alleged in Astuto, either assert a
claim that does not exist under law or fail to plead the
requisite elements of a claim.

5. Improper parties. Verizon, Inc. and Verizon Communica-
tions Inc. must be dismissed as defendants as a matter of
law: the former because it no longer exists, and the latter
because the amended complaints fail to make any
allegations that support either direct or indirect liability
against it.

These fatal legal defects in both amended complaints are not mere pleading
deficiencies that can be comrected with more amended complaints. Rather, because plaintiffs

lack any factual basis for a case, the Sylvania Defendants move to dismiss with prejudice both

the Schwinger and Astuto amended complaints.!

1" The defendants joining m this memorandum and the underlying motions to dismiss -~ Verizon Communications
Inc., GTE Corporation, GTE Products of Connecticut Corporation, and GTE Operations Support Incorporated —

(Continued...)



ALLEGATIONS OF THE AMENDED COMPLAINTS.

The present complaints arose from this Court’s December 3, 2002 directive that
plaintiffs were to refile the Schwinger case naming only three plaintiffs with alleged personzfl
injury claims (hereinafter referred to as Schwinger II) and refile what was then called the Stevens'
case naming only one plaintiff with an alleged property damage claim (now captioned and
hereinafier referred to as Astuto).? In their refiled complaints, plaintiffs’ counsel have
strategically avoided naming as plaintiffs individuals whose claims suffered from some of the
most obvious fatal defects set out in defendants’ December 2, 2002 motions challenging
plaintiffs’ prior complaints. These defects included claims that on their face were time-barred by
the relevant statutes of limitations z;nd claims for alleged injuries that were not compensable
under the governing federal legislation, such as claims for the possibility of future bodily injury,
for mental and emotional damage, or for loss of services and consortium of others. Despite
counsel’s apparent efforts to choose their present plaintiffs with care, the claims in the Schwinger

1T and Astuto amended complaints remain fatally flawed and must be dismissed.

A. Schwinger II.

The Schwinger II plaintiffs allege that, beginning in 1952, each of the so-called

“Verizon defendants™ operated a “nuclear materials processing facility” at what is now 70-140

are referred to as the “Sylvania Defendants.” In the interest of avoiding largely duplicative memoranda
supporting the motions to dismiss the two amended complaints, the Sylvania Defendants offer this single
memorandum in support of both motions. Any points that are unique to one amended complaint or the other are
addressed specifically herein as pertinent to Schwinger or Astuto; unless so specified, the arguments apply to
both amended complaints.

2 Following the December 3 Court conference, the Astuto plaintiffs filed an initial complaint on December 13,
2002, and an amended complaint on January 3, 2003. The Schwinger plaintiffs filed an initial complaint in
Schwinger I] on December 13, 2002, and an amended complaint on December 23, 2002,

3 The Schwinger plaintiffs define the “Verizon defendants” as “Verizon, Inc.”; “Verizon Communications Inc."”;
“GTE Operations Support Incorporated™; “GTE Corporation™; and “GTE Products of Connecticut Corporation,”
together with alleged predecessor entities including “GTE Sylvania Incorporated”; “Sylvania Electric Products

) (Continued...)



Cantiague Rock Road in Hicksville, New York. Schwinger Il Am. Compl. 9§ 1, 12. Plaintiffs
claim that “nuclear waste” from the manufacturing process “was discharged into the drinking

water and air of the adjoining residential neighborhood” where plaintiffs lived and that these
b

“releases” allegedly “resulted in the exposure of persons living in the area to toxic and
radioactive materials.” Jd. § 12, 15.

The three individual plaintiffs claim exposure to these alleged “releases” at
unspecified times since 1952 and allege that they lived in the general vicinity of the facility for
varying time spans beginning in 1948. Id. | 7(a)-(c). As a result of those alleged exposures,
these plaintiffs claim to have developed the following medical conditions: Melvin Schwinger,
multiple myeloma; Susan Maiers Wiseman, kidney cancer and “other injuries”; and Claire
Hodkinson, breast cancer. Id.

Count One of the Schwinger II complaint asserts a Public Liability Action
(“PLA”) under the Price-Anderson Act against the Sylvania Defendants. Jd. 9§21-39. The
remaining five counts assert claims against all defendants under New York law for negligence,
negligence per se, absolute or strict liability, misrepresentation and concealment, and civil
conspiracy. Id. §§ 40-72. Plaintiffs seek to recover $90 million for the six counts as “general

damages, special damages,” and “punitive and exemplary damages,” id. § 77, allegedly to

Incorporated”; “GT&E Sylvania Incorporated”; “General Telephone & Electronics Corp.”; and “Sylvania-
Corning Nuclear Corporation.” See Schwinger II Am. Compl. Y 8(p), 8(b)-(f). The Astuto plaintiffs define the
“Verizon defendants” as “Verizon, Inc.”; “Verizon Communications Inc.”; “GTE Operations Support
Incorporated™; “GTE Corporation™; and “GTE Products of Connecticut Corporation,” together with alleged
predecessor entities See Astuto Am Compl. 1 11(0), 11(b)-(f).

The so-called “Verizon defendants™ are more accurately referred to as the “Price-Anderson Defendants,”
because they are the entities alleged to have some connection to alleged nuclear releases from the Hicksville
facihty. The name “Verizon defendants” is inaccurate in that the thread supposedly tying together these
defendants 1s their connection to former Sylvania entities alleged to have operated the Hicksville facihty. The
defendants submitting this memorandum thus identify themselves as the “Sylvania Defendants.”



compensate them for physical and emotional harm, medical expenses, medical detection and
surveillance services, loss of wages, domestic help, and to punish defendants, id. | 74.

B. Astuto. .

)

The named plaintiffs in Astuto, husband and wife Philip L. Astuto and Matella D.
Astuto, allege that -- for “a period of many years™ since approximately 1960, when they
purchased their home and property in the vicinity of the Hicksville facility -- the land upon
which their home is situated was “exposed to hazardous, toxic or radioactive substances released
by Defendants into the environment.” Astuto Am. Compl. §{ 8-10, 13. The Astutos allege that
they have suffered “property damage, diminution of real estate, [and] loss of real estate
investment value” resulting from their property’s exposure to and contamination by alleged
hazardous substances emanating from defendants’ properties. /d. §13.

The Astuto amended complaint purports to assert eight “causes of action.” The
legal claim in the “first cause of action” is difficult to pinpoint: plaintiffs allege that
“defendants’ conduct . . . violates the laws of the State of New York, the laws and regulations of
the United States of America; constituted a public nuisance and hazard and created dangerous
and hazardous conditions,” and that “defendants are strictly liable for their conduct.” Id. g 25-
26. The Sylvania Defendants assume plaintiffs are attempting to state a claim for public
nuisance under New York law.# This “cause of action™ asserts that plaintiffs have suffered
property damage, diminution in real estate, and loss of real estate investment value. Id. § 27.

The next six claims in the 4stuto amended complaint (the second through seventh

“causes of action™) appear to have been copied wholesale from the original Schwinger complaint.

4 Although this “first cause of action” could perhaps be read as attempting to assert a claim for strict liability
under New York law, the Astuto plaintiffs explicitly assert such a claim in their “fifth cause of action.”



The “second cause of action” asserts a “public liability action™ under the Price-Anderson Act.
Id. 19 29-47. The third through eighth “causes of action” purport to state claims for negligence,

negligence per se, absolute or strict liability, misrepresentation and concealment, and civil

7]
!

conspiracy. Id. Y/ 48-83. The eighth “cause of action,” entitled simply ‘““damages,” purports to
be a freestanding claim for diminution in the value of plaintiffs’ property. Id. §{ 81-83.

ARGUMENT

I. THE REFILED COMPLAINTS FAIL TO STATE CLAIMS UNDER THE PRICE-
ANDERSON ACT, THE FEDERAL LAW THAT GOVERNS ALL OF
PLAINTIFFS’ CLAIMS AGAINST THE SYLVANIA DEFENDANTS.

A. Plaintiffs’ Claims Arise Under The Price-Anderson Act, And Their Sole
Cause Of Action Is A “Public Liability Action” Under The Act.

Because the claims plaintiffs attempt to assert arise out of alleged exposure to
nuclear materials, plaintiffs’ actions are governed by the federal Price-Anderson Act, enacted by
Congress in 1957 to encourage the development of the nuclear industry. Congress determined
“that the national interest would be best served if the Government encouraged the private sector
to become involved in the development of atomic energy for peaceful purposes under a program
of federal regulation and licensing.” Pacific Gas & Elec. Co. v. State Energy Res. Conservation
& Dev. Comm’'n, 461 U.S. 190, 207 (1983). When “spokesmen for the private sector informed
Congress that they would be forced to withdraw from the field if their liability were not limited,”
Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 64 (1978), Congress enacted
the Price-Anderson Act, in part to “encourage the development of the nuclear industry.” 42
U.S.C. § 2012. Over the past 45 years, therefore, the federal government has regulated the
processing of nuclear materials through a comprehensive federal scheme, which preempts the
states from regulating the health and safety aspects of nuclear materials. See, e.g., Pacific Gas &

Elec. Co., 461 U.S. at 208.



In 1988, Congress amended Price-Anderson to create an exclusive, federal cause
of action -- called a “public lability action,” or “PLA" -- for any “public liability” arising from a
“nuclear incident.” See, e.g., In re TMI Litig. Cases Consol. 11, 940 F.2d 832, 857 (3d Cir..,'
1991), cert. denied, 503 U.S. 906 (1992). A “nuclear incident” is “any occurrence . . . within the
United States causing . . . bodily injury, sickness, disease, or death, or loss or damage to
property, or loss of use of property, arising out of or resulting from the radioactive, toxic,
explosive, or other hazardous properties of source, special nuclear, or byproduct material.” 42
U.S.C. § 2014(q).

Circuit courts have uniformly held that by creating an exclusive federal remedy in
a PLA and “channel[ing] all legal liability . . . through that cause of action,” Congress intended
to “supplant all possible state causes of action.” In re TMI Litig., 940 F.2d at 856-57.
Consequently, a public liability action is “sweeping” in scope and encompasses any legal
liability from “nuclear incidents.” Kerr-McGee Corp. v. Farley, 115 F.3d 1498, 1504 (10th Cir.
1997), cert. denied, 522 U.S. 1090 (1998). Stated differently, after 1988, “no state cause of
action based upon public liability exists. A claim growing out of any nuclear incident is
compensable under the terms of the [1988 Amendments] or it is not compensable at all.” In re
TMI Litig., 940 F.2d at 854; see also Corcoran v. New York Power Auth., 202 F.3d 530, 537 (2d
Cir. 1999) (the 1988 Amendments create an “exclusive federal cause of action for radiation
injury”) (emphasis in original).

The Schwinger II and Astuto plaintiffs allege they have been harmed by *“exposure
- - - to toxic and radioactive materials” caused by the operation of the Hicksville facility.
Schwinger II Am. Compl. §15; Astuto Am. Compl. §18. Because plaintiffs claim damages

from an alleged “nuclear incident,” they have one, and only one, cause of action against the



Sylvania Defendants: a PLA under the Price-Anderson Act.5 For this reason, Counts 2 through
6 of the Schwinger Il amended complaint, and Causes of Action 1 and 3 through 8 of the Astuto

amended complaint, must be dismissed as a matter of law as to the Sylvania Defendants. Those

7]
!

claims are instead channeled into plaintiffs’ respective PLA counts: Count 1 in Schwinger II and

Cause of Action 2 in Astuto.

B. In A Price-Anderson Act Case, Substantive State Law Applies Only To The
Extent It Is Not Inconsistent With The Federal Regulatory Scheme.

Congress provided in 1988 that the legal standards goveming a PLA are to be
derived from the laws of the state in which the nuclear incident at issue occurred unless that
state’s law is inconsistent with the Price-Anderson Act:

A public liability action shall be deemed to be an action arising
under [the Act], and the substantive rules for decision in such
action shall be derived from the law of the State in which the
nuclear incident involved occurs, unless such law is inconsistent
with the provisions [of the Act].

42 U.S.C. § 2014(hh). As emphasized by the Seventh Circuit,

Congress did not adopt in wholesale fashion state law. State law
serves as the basis for the cause of action only as long as state law
is consistent with the other parts of the Act. Congress desired that
state law provide the content for and operate as federal law;
however, Congress recognized that state law would operate in the
context of 2 complex federal scheme which would mold and shape
any cause of action grounded in state law.

5 As the Schwinger plaintiffs have plainly stated to this Count, their case is “a Price-Anderson action, [which]
arises from the exposure of [plaintiffs] to radioactive waste.” Ex. A (Schwinger Plaintiffs® Memorandum of
Law In Support Of Their Proposed Case Management Order, Nov. 15, 2002, at 2) (All documents referred to in
this memorandum as “Ex.” are provided in the Exhibits to Memorandum in Support of the Sylvania
Defendants” Motions to Dismiss the Amended Complaints, submitted with the memorandum.) Because the
Astuto complaint virtually copies the Schwinger allegations, the same is true of that case. Moreover, the
Schwinger plaintiffs explicitly admit that the “statutory standard of care™ govering their “Price-Anderson
action” is the federal radiation dose standards, as set forth at 10 C.F.R. § 20 ef seq. See Ex. A at 3.



O’Conner v. Commonwealth Edison Co., 13 F.3d 1090, 1100 (7th Cir.), cert. denied, 512 U.S.

1222 (1994).

For this reason, with respect to any state law claim channeled into a PLA, the_’
Price-Anderson Act requires a court *“to assess whether the applicable state law is consistent with'
federal law,” id., or “conflict[s] with other parts of the Price-Anderson scheme,” In re TMI Litig.,
940 F.2d at 858. Claims that are inconsistent with the federal scheme are “preempted . . .
because any state duty would infringe upon pervasive federal regulation in the field of nuclear
safety, and thus would conflict with federal law.” Jd. at 859-60.

Federal courts throughout the nation have consistently held tha£ the applicable
standard of care in a Price-Anderson case is set by the radiation dose standards in place at the
time of the alleged nuclear incident, as promulgated by the AEC (or its successors, the Nuclear
Regulatory Commission and the Department of Energy). See, e.g., Roberts v. Florida Power &
Light Co., 146 F.3d 1305, 1308 (11th Cir. 1998) (observing that “virtually every federal court to
consider the issue, including three circuit courts of appeals, have held that federal regulations
must provide the sole measure of defendants’ duty in a public liability cause of action”), cert.
denied, 525 U.S. 1139 (1999); O'Conner, 13 F.3d at 1105 (reiterating that “federal regulations
must provide the sole measure of the defendants’ duty in a public liability action”). Every theory
of liability set forth in the amended complaints (i.e., the state law theories channeled into
plaintiffs’ exclusive PLA claim) is “inconsistent with” this standard of care and therefore is
preempted. See In re TMI Litig., 940 F.2d at 859-60.

C. Plaintiffs® Price-Anderson Act Claims Must Be Dismissed Because Plaintiffs

Do Not Adequately Allege, And Lack A Good-Faith Basis For Alleging, That
Defendants Violated The Radiation Dose Limits Established By Federal Law.

In a PLA, a plaintiff must adequately allege that the defendants breached the

controlling duty of care under federal law -- the federal dose standards -- by exposing him or her



to radiation in excess of the dose standards set by federal law. Both amended complaints must
be dismissed because plaintiffs have not adequately alleged, and cannot allege in good faith, that
the Sylvania Defendants breached the only standard of care applicable to the operation of the

)
Hicksville facility: the radiation dose standards promulgated by the Atomic Energy
Commission, or “AEC,” in effect during the time the facility operated.

Plaintiffs who have not adequately pleaded doses in excess of the applicable
federal standards, or whose theories of liability are inconsistent with the dose standards, cannot
state a PLA claim. See, e.g., Roberts, 146 F.3d at 1308 (dismissing negligence, strict liability
and loss of consortium claims for failure to allege a violation of federal dose standards); Gassie
v. SMH Swiss Corp. for Microelectric and Watchmaking Indus. Ltd., No. Civ.A. 97-3557, 1998
WL 158737, at *4 (E.D. La. Mar. 26, 1998) (dismissing negligence, breach of warranty and
battery claims channeled into a PLA for failure to plead a violation of the dose limits); ¢f. Carey
v. Kerr-McGee Chemical Corp., 60 F. Supp. 2d 800, 811 (N.D. Ill. 1999) (granting summary
judgment on nuisance and trespass claims because no evidence of violation of dose standards);
but cf. Bohrmann v. Maine Yankee Atomic Power Co., 926 F. Supp. 211, 221 (D. Me. 1996)
(stating that a violation of federal dose standards was necessary for recovery based on a
negligence theory, but not for recovery based on theories of intentional tort and fraud).

The AEC regulations setting forth the maximum permissible doses to off-site
residents caused by work performed under AEC licenses at the time the Hicksville facility was
operated were published (as plaintiffs themselves note, see supra n.5) in the Federal Register, at
10 C.F.R. § 20 et seq. See Ex. B (CFR provisions from 1959, 1963, and 1967). Work performed

under AEC contracts during the same time period was subject to the AEC numerical off-site

10



dose standards published in AEC “Manual Chapters.” See Exs. C-E (AEC Manual Chapters

from 1954 through 1968).6

As the Sylvania Defendants stressed in their December 2, 2002 motions tq"
dismiss addressed to plaintiffs’ prior complaints, nowhere in the combined 130 pages of those
two complaints did plaintiffs allege that they were exposed to radiation at a level in excess of the
radiation dose standards established by federal law. Despite having this omission brought to
their attention before the filing of their present complaints, plaintiffs failed to cure this fatal
defect, and their complaints must be dismissed on this basis alone. The Astuto amended
complaint contains no allegation whatsoever regarding the radiation doses to which plaintiffs
allege they were exposed or the amounts of radioactivity allegedly present on ‘their property
necessary to impart those doses. In Schwinger 11, plaintiffs sought to address this defect in the
most cursory way possible. In conclusory language, the Schwinger II plaintiffs allege merely
that defendants breached their duty of care t;;_;;ennitting plaintiffs “to be exposed to an amount
of radiation in excess of federally defined permissible radiation dose standards.” Schwinger 11
Am. Compl. €943, 50. That conclusory assertion is insufficient to satisfy plaintiffs’ pleading
burden to state a PLA claim. Plaintiffs cannot salvage their Price-Anderson PLA claims simply

by alleging in the vaguest and most conclusory terms that plaintiffs were exposed to radiation in

excess of federal does standards, while providing no allegations about the applicable standards or

6 Licensed activities generally involved the processing of nuclear materials for commercial purposes, whereas
contract activities generally involved the processing of nuclear materials for military or government use.
Compare Roberts, 146 F.3d at 1306 (involving claims against nuclear power plant operator licensed by AEC)
with Lamb v. Martin Marietta Energy Sys., Inc., 835 F. Supp. 959, 960 (W.D. Ky. 1993) (involving claims
against operators of gaseous diffusion plant that enriched uranium for military use). The Sylvania Defendants
cite both the “licensee”™ radiation protection standards and the “contractor” standards in this memorandum
because the Hicksville facility processed nuclear materials pursuant to both a license from and a contract with
the AEC. The preemptive reach of both standards and the effect of those standards on the claims here is the
same.

11



the levels to which plaintiffs were allegedly exposed. Plaintiffs similarly provide no allegations
regarding the pathway or mechanism by which they and/or their property specifically were
exposed to the radiation. It is insufficient, even under liberal notice pleading, not to allege how -
]
- and by how much -- the defendants supposedly failed to meet the sole standard against which
defendants’ conduct is to be evaluated. See Roberts, 146 F.3d at 1308; Gassie, 1998 WL
158737, at * 4.7
Not only do the Schwinger II and Astuto amended complaints fail adequately to
plead that this governing duty of care was breached, plaintiffs do not deny that they lack a good-
faith basis to make such an allegation. Shortly after these actions were filed, the local press
reported the admission of Bob Sullivan, Esq., counsel for the Schwinger plaintiffs, that he had
not conducted any pre-filing investigation of plaintiffs or their residences to ascertain whether
they and their properties had actually been exposed to radiation originating from the Hicksville
facility. Instead, counsel stated that they filed suit solely to attempt -- vainly, as established in
Part II of this memorandum -- to beat the statute of limitations. See Ex. F, (Goodman, E.,
“Neighbors of Old Nuclear Fuel Plant Sue Over Sicknesses,” The New York Times, April 4,
2002, Sec. B, at 5 (reporting that Mr. Sullivan stated that he *“planned to” commission
epidemiological and soil studies, but had not done so, despite the fact that, as the Times reported,
“there is little to indicate the factory was at fault™ for his clients’ cancer)). Neither Mr. Sullivan

and his firm, nor counsel for the A4stuto plaintiffs, have denied this reported failure to conduct

7 In stark contrast to the present case, the court in Corcoran v. New York Power Auth., 935 F. Supp. 376, 388
(S.D.N.Y. 1996), declined to dismiss 2 PLA complaint where the plaintiffs had pled exposure to levels of
radiation in excess of the regulations and also provided detailed allegations setting out the path and mechanisms
of the transmission of radiation from its source to the exposed individual. See id. at 382. In denying the motion
to dismiss, the Corcoran court also stressed that *'a pro se complaint such as this one is held to less stringent
standards than formal pleadings drafted by lawyers * Jd. (quotations omitted).

12



any pre-filing factual investigation.® Moreover, although plaintiffs’ inability to make the
necessary allegations in good faith was called to their attention in the Sylvania Defendants’ first
motion to dismiss, plaintiffs failed to address the issue in their refiled complaints -- apparently
]
because they have no response. Rather than setting out adequate allegations demonstrating that
the federal dose standards were violated, plaintiffs are forced to resort to conclusory assertions
that lay bare their lack of sufficient investigation and absence of a good-faith basis to proceed.
This Court may also take judicial notice of public statements by the New York
state agency that actually has been investigating the environment at and around the former
Hicksville facility. The New York State Department of Environmental Conservation (“DEC”)
has stated publicly:
(i) “Under the current site conditions, no exposure concerns
have been identified for site workers or the general public.”

See Ex. G (New York State Department of Environmental
Conservation Fact Sheet, November 2002, at 2); Ex. H

8 Ths Court may take judicial notice of the publication in the news media of plaintiffs’ public statements. See
Fed. R. Evid. 201(b) (judicial notice may be taken of fact readily determined by reference to sources whose
accuracy cannot reasonably be questioned); Fed. R. Evid. 201(d) (judicial notice mandatory if requested by a
party and necessary information supplied); In re Sterling Foster & Co. Secs. Litig., 222 F. Supp. 2d 312, 321
(E.D.N.Y. 2002) (taking judicial notice of newspaper articles); The Manufacturers Life Ins. Co. v. Donaldson,
Luffan & Jenrette Secs. Corp., No. Civ.A. 99-1944 (NRB), 2000 WL 709006 at *1 (S.D.N.Y. June 1, 2000)
(taking judicial notice of newspaper article in context of motion to dismiss). The Court may take judicial notice
of the fact that Mr. Sullivan’s statements appeared in The New York Times, which does not require the Court to
take notice of the truth of the contents. The truth of this admission does not appear to be in dispute, however,
because as noted, none of plaintiffs’ counsel deny that they conducted no pre-filing factual investigation. See
Estabrook v. City of Dayton, No. Civ.A. 3-96-0071, 1997 WL 1764764, at *2 (S.D. Ohio 1997} (taking judicial
notice of the facts as reported in newspaper articles not disputed by opposing party).

9 Judicial notice of public reports of government agencies is also appropriate under Fed. R. Evid. 201. See, eg.,
Nickens v. New York State Dep't of Correctional Servs. No. Civ.A. 94-5424 (FB), 1996 WL 148479, at *1
(ED.N.Y. Mar. 27, 1996) (taking judicial notice of documentation provided by the Equal Employment
Opportunity Commission); County Vanlines, Inc. v. Experian Info. Solutions, Inc., 205 F.R.D. 148, 154
(S.D.N.Y. 2002) (taking judicial notice of the findings of the National Labor Relations Board). Again, insofar
as the Sylvania Defendants are aware, plaintffs do not dispute the contents of the New York State DEC reports.
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(New York State Department of Environmental
Conservation News Release, Nov. 19, 2002, at 2 (same)).!?

(i)  “[N]o appreciable exposures have been identified for site
workers or the general public.” See Ex. I (New York State
Department of Environmental Conservation Fact Sheet,
March 2002, Soil Remediation Work Plan, Former
Sylvania Electric Products Facility, at 2).

Q
-

(iii)  “[R]esults of .. . soil samples found no organic or inorganic
compounds at levels that represent a public health
concern.” See Ex. J (New York Department of
Environmental Conservation Fact Sheet, May 2001,
Voluntary Investigative Report, Former Sylvania Electric
Products Incorporated Facility, at 4).

(iv)  The DEC has “studied this thing inside out and continue to
do so, and we are not finding contaminants that pose a
substantial risk, or pathways of exposure.” See Ex. K
(Rather, J., “So How Contaminated Is The Old Nuclear
Plant?,” The New York Times, January 13, 2002, Sec. 14LlI,
at 1).

Because plaintiffs have not pleaded, and lack a good-faith basis to plead, that they
were exposed to radiation from the Hicksville facility in excess of the governing federal dose
standards, the PLA claims against the Sylvania Defendants in both actions -- Count 1 of the
Schwinger II amended complaint, and the Second Cause of Action of the Astuto amended
complaint -- must be dismissed with prejudice. See, e.g., Roberts, 146 F.3d at 1308; O 'Conner,

13 F.3d at 1105.

10 Although it is also public knowledge that the DEC has been working with certain of the defendants to test the
facility and plans are being made to remediate the facility in order to remove soil from the site that may contain
slightly above background levels of contaminants, that does not mean -- and has never been claimed by the
DEC to mean -- that public health in the vicinity of the site has ever been threatened or that amounts in excess
of applicable dose levels were found.
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D. Plaintiffs’ Claims For Alleged Diminution In Property Value Are Not
Cognizable Under the Price-Anderson Act.

In the 4stuto case, plaintiffs’ claims are not cognizable under the Price-Anderson
Act for another reason: the Price-Anderson Act permits property owner plaintiffs to seeks
compensation only for “loss of or damage to property, or loss of use of property.” 42 U.S.C.
§ 2014(q) (emphasis added). Congress chose not to allow recovery for a diminution in the value
of property due to its proximity to a nuclear facility.

Although they attempt to disguise the fact with conclusory pleading, the Astuto
plaintiffs are ultimately seeking compensation for diminution in the value of their property due to
its proximity to the Hicksville site. They explicitly allege that they have suffered “diminution of
real estate” and “loss of real estate investment value.” Astuto Am. Compl. §13. In their “eighth
cause of action” for damages, plaintiffs tellingly allege that they “reside in close proximity to the
Sylvania facility and as a result their home has decreased in value because of not only its
proximity, but also because of the potential that their house has been contaminated due to the
spread and dissemination of nuclear and other toxic contaminants.” Id. at 82 (emphasis added).
Such alleged damages -- for diminution of property value and potential harm -- provide no basis

for a Price-Anderson claim.

Apparently recognizing that the Price-Anderson Act does not allow such claims,
plaintiffs allege in conclusory fashion that “their property has been exposed on numerous
occasions to hazardous, toxic or radioactive substances,” that such substances “have infiltrated,
polluted and contaminated the land, groundwater etc.,” and that plaintiffs have suffered
“property damage.” Astuto Am. Compl. §13. Such vague, generalized allegatic;ns fail to
provide adequate notice that plaintiffs have property claims cognizable under the Price-Anderson

Act. Plaintiffs have not alleged, and apparently cannot allege, that they have suffered any loss of
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the use of their property nor do they specify any type of damage caused to the property.
Although they alleged that their property was “exposed” to and “contaminated” by hazardous
and toxic substances, plaintiffs fail to allege: what specific substances contaminated their.’
d
property; the amounts of those substances involved; the means by which the alleged
contaminants reached their property; and how they damaged plaintiffs’ property. At bottom,
plaintiffs seek compensation because they believe that their house and property have decreased
in value because of their proximity to the facility and the pofential that their house has been
contaminated due to the spread and dissemination of nuclear and other toxic contamination.

Congress, however, specifically excluded such claims under Price-Anderson. See
S. Rep. No. 296 (1957), reprinted in 1957 U.S.C.C.A.N. 1803, 1818 (“[1]t is not the intention of
the committee to have the damage to property which is included in the term ‘nuclear incident’
include the diminution in value or other similar causes of action which may occur, namely, from
the location of an atomic energy activity at a particular location.”). Because the alleged property
damages sought in the Astuto amended complaint are not cognizable under the Price-Anderson
Act, that complaint must be dismissed.

In addition, state law is in accord with the Price-Anderson Act in holding that
plaintiffs may not recover damages based on diminution in property value, but that plaintiffs
must allege and prove actual physical harm to their property. The “widely accepted if not
universal view among the courts in this country is that causing the value of another’s property to
diminish is not in and of itself a basis for tort liability. Something more -- physical invasion or
damage, or unreasonable interference with that person’s use and enjoyment of the property -- is
required.” Mehlenbacher v. Akzo Nobel Salt, Inc., 71 F. Supp. 2d 179, 188 (W.D.N.Y. 1999)

(applying New York law), vacated and remanded on jurisdictional grounds, 216 F.3d 291 (2d
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Cir. 2000). As noted above, the Astuto amended complaint does not adequately allege actual
physical contamination or interference with any use and enjoyment of property, but rather merely
alleges diminution in property value because of the property’s “proximity” to the Sylvaniz_x,'
facility and the “potential” for contamination. This is precisely the kind of stigma-based claim
for which the courts have held recovery is barred under s;atc law. “Stigma damages alone are
too remote and speculative to be recoverable.” Id. at 185.

Accordingly, even if the Astuto plaintiffs’ state law claims are not dismissed in
the face of their Price-Anderson claim -- as is required -- dismissal of those claims would be
required because plaintiffs have failed adequately to allege that they suffered the type of actual
harm to their property for recovery is allowed under state law.
1L PLAINTIFFS’ CLAIMS SHOULD BE DISMISSED FOR FAILURE TO PLEAD

DATES WITHIN THE STATUTE OF LIMITATIONS WHEN THEIR ALLEGED
INJURIES WERE DISCOVERED.

This action, commenced in—A;ﬁl 2002, relates to operations conducted in
Hicksville beginning in 7952 and ending in 1967. For this reason, scrutiny of the timeliness of
plaintiffs’ claims is particularly important. Even if plaintiffs’ claims against the Sylvania
Defendants are not dismissed altogether, as they clearly should be as set forth in Part I above,
many (if not all) of plaintiffs’ claims likely fail as an independent matter because they-are time-
barred.

The Price-Anderson Act provides no statute of limitations applicable to PLAs, nor
any rules as to when a PLA cause of action accrues. Therefore, the timeliness of a PLA is
governed by the most analogous state law provisions, as long as those provisions are not
inconsistent with federal law. See Part IL.A. infra. Under New York law, the applicable statute
of limitations for personal injury and property damage claims is three years. Such claims accrue

upon discovery of the injury: the date when plaintiffs allegedly discerned any bodily symptoms
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or received a diagnosis, whichever is earlier, or the date when plaintiffs discovered their property
was damaged. See Part I. B. infra.

Although the Sylvania Defendants raised these deficiencies in their motions tg"
dismiss the predecessor Schwinger and Stevens complaints, plaintiffs failed to correct these
defects in the subsequently refiled Schwinger Il and Astuto amended complaints that are the
subject of the present motions. Plaintiffs’ failure to correct these defects raises serious issues
about plaintiffs’ ability to plead in good faith any basis for determining that the relevant statutes
of limitations can be satisfied. Because plaintiffs have failed to plead the dates on which they
discovered their injuries, those claims should -- if not otherwise already dismissed altogether on
Price-Anderson grounds -- be dismissed without prejudice as to those plaintiffs who can, in good
faith, plead that they discovered their alleged injuries or diminution in property value less than
three years before their claims were filed.!!

A. State Law Governs The Limitations Period And The Accrual Of Plaintiffs’
Claims Against The Sylvania Defendants.

The Price-Anderson Act contains no statute of limitations provision for public
liability actions, except for those involving an “extraordinary nuclear occurrence,” which is not

alleged to have occurred here.!2 The Second Circuit has therefore held that in a Price-Anderson

11 Subsequent to the filing of the complaints at issue, plaintiffs began providing their initial disclosures to
defendants as ordered by the Court. Although far from complete, the medical information in these initial
disclosures already indicates that at least some of the present plaintiffs had their medical conditions diagnosed
more than three years before claims were filed -- and accordingly could not satisfy the relevant statutes of
hmitations.

12 An “extraordinary nuclear occurrence” (“ENQO") is “any event causing a discharge . . . offsite, or causing
radiation levels offsite, which the Nuclear Regulatory Commussion or the Secretary of Energy . . . determines
has resulted or will probably result in substantial damages to persons offsite or property offsite.” 42 U.S.C.
§ 2014(j). In the case of an ENO, the Act authorizes the Department of Energy to require its contractors to
waive any limitations defense if suit is brought within three years of a plaintiff’s discovery of his injury. See 42
U.S.C. §§ 2014(j), 2210(n).
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action, a federal court “must apply the limitations period of the state-law cause of action most
analogous to the federal claim.” Corcoran v. New York Power Auth., 202 F.3d 530, 542 (2d Cir.
1999) (internal quotation marks and citations omitted). The most analogous cause of action to
plaintiffs’ Price-Anderson claims is a New York action for personal injury or property damage, '
the statute of limitations for which is three years from the date the claim accrues. See N.Y.
CPLR § 214(4), (5).

New York law also governs the date on which the plaintiffs’ claims accrued. As
discussed in Part I, the Price-Anderson Act provides that “the substantive rules for decision . . .
shall be derived from the law of the State in which the nuclear incident involved occurs, unless
such law is inconsistent with the provisions of [the Price-Anderson Act].” 42 U.S.C. § 2014(hh).
Although the Second Circuit has not determined whether accrual rules are “substantive™ within
the meaning of the Act, see Corcoran, 202 F.3d at 544 (declining to address the question as
unnecessary in order to dismiss plaintiffs’ claims), other courts, including the Southern District
of New York, have indicated that accrual rules are indeed substantive and that state law therefore
applies. See Corcoran v. New York Power Auth., No. Civ.A. 95-5357 and 95-8102, 1997 WL
603739, at *5 (S.D.N.Y. Sept. 29, 1997) (applying New York law);!3 Tokerud v. Pacific Gas &
Elec. Co., No. Civ.A. 96-16629 and 96-16631, 1998 WL 168716 at *1 (9th Cir. Apr. 8, 1998)
(applying California law); Nieman v. NLO, Inc., 108 F.3d 1546, 1554-60 (6th Cir. 1997)

(applying Ohio law); Tilley v. Pacific Gas & Elec. Co., No. Civ.A. 94-56313, 1996 WL 109385,

13 The District Court mn Corcoran determined that the New York wrongful death and survival rules were
substantive, a conclusion that applies with equal force to plaintffs’ other tort claims. The CPLR’s statute of
limitations provision goveming personal injury and property damage claims is not distinguishable from, and
indeed is phrased almost identically to, New York’s wrongful death statute. Compare N.Y. CPLR § 214(5)
(“The following actions must be commenced within three years . . . an action to recover damages for an injury
to property except as provided in sections 214-b, 214-c and 215.”) with N.Y, EPTL § 5.4-1 (*Such an action
must be commenced within two years after the decedent’s death.*).
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Mar. 12, 1996) (applying California law); Lujan v. Regents of the University of California, 69
F.3d 1511, 1517 (10th Cir. 1995) (applying New Mexico law); Cook v. Rockwell Int'l Corp., 755
F. Supp. 1468, 1482 (D. Colo. 1991) (applying Colorado law). .
New York statutes of limitations and accrual rules therefore apply -- unless they'
are “inconsistent with” the Price-Anderson Act. Unlike the precise federal duty of care under
Price-Anderson, which preempts any contrary duties that state law might impose in PLAs,
Congress provided no statutes of limitation or accrual rules with which state law might conflict.
Therefore, New York’s statutes of limitations and accrual rules are not “inconsistent with” the
federal statutory scheme. Cf. Corcoran, 202 F.3d at 538-41 (holding that New York law
provision barring claims against a public agency as to which notice was not provided within 90
days was not “inconsistent with” Price-Anderson). The absence of a specified limitations period
and accrual rule in the statutory language of Price-Anderson reflects Congress’s determination
that borrowing analogous state law provisions is appropriate. See, e.g., Lujan, 69 F.3d at 1518
(noting that it is not inconsistent with Price-Anderson to apply state rules in public liability
actions that, as in these cases, do not involve ENOs).
B. Plaintiffs’ Claims Should Be Dismissed Without Prejudice To Refiling By

Those Plaintiffs Who Can Allege In Good Faith That They Discovered Their
Injuries Within Three Years Of Filing Their Claims.

The claims for personal injury and property damage in each amended complaint
are governed by New York’s three-year limitations period. The New York accrual rule
applicable to plaintiffs’ personal injury and property damage claims provides that “the three-year
period within which an action to recover damages for personal injury or injury to property
caused by the latent effects of exposure to any substance or combination of substances . . . shall

be computed from the date of discovery of the injury by the plaintiff or from the date when
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through the exercise of reasonable diligence such injury should have been discovered by the
plaintiff, whichever is earlier.” N.Y. CPLR § 214-c(2) (emphasis added).4

The seminal case interpreting CPLR 214-c(2) is In re Matter of New York County
DES Litigation (Wetherill v. Eli Lilly & Co.), 89 N.Y.2d 506, 655 N.Y.S.2d 862 (1997). Therc:
the New York Court of Appeals was faced with the question of when a plaintiff who alleged
injuries resulting from her mother’s ingestion of DES “discovered” her injuries for purposes of
the statute. It held that “the time for bringing the action begins to run under the statute when the
injured party discovers the primary condition on which the claim is based.” 89 N.Y.2d at 509,
655 N.Y.S.2d at 863. The Court of Appeals specifically rejected plaintiff’s argument that “the
‘discovery of the injury’ is not complete within the meaning of the statute until the injured party
discerns both the bodily symptoms and the fact that those symptoms have a nonbiological
cause.” 89 N.Y.2d at 511, 655 N.Y.S.2d at 864. To the contrary, it held that “discovery of the
injury” within the meaning of CPLR 214-c(2) occurs when a plaintiff first becomes aware of
“discernible bodily symptoms,” even though the plaintiff does not know the cause of the injury,
or indeed even that the injury is attributable to an *“outside, nonbiological source.” 89 N.Y.2d at
512, 655 N.Y.S.2d at 865. Under New York law, “‘discovery of the injury’ was intended [by the

legislature] to mean discovery of the condition on which the claim was based and nothing more.”

89 N.Y.2d at 513, 655 N.Y.S.2d at 866.

14 The claims of certain plaintiffs may be governed by an even stricter accrual rule, that of New York common
law, under which a claim accrues when a plaintiff is first exposed to a toxic substance. See Schmidt v.
Merchants Despatch Transportation, 270 N.Y. 287, 300, 200 N.E. 824, 827 (1936). Under CPLR § 214-c(6),
this accrual rule applies to any plaintiff who discovered, or reasonably should have discovered, his injury before
July 1, 1983, See N.Y. CPLR 214-¢(6). (Section 214-c(2) does not apply if the time period for plaintiff to
assert his claim bad expired before July 1, 1986.) Any such plaintiff, of course, would also be time-barred if
CPLR § 214-c(2) applied.
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Cases following Wetherill have made it clear that the three-year period for
personal injury claims begins to run upon the earlier of diagnosis of a disease or the onset of
symptoms. See Searle v. City of New Rochelle, 293 A.D.2d 735, 736, 742 N.Y.S.2d 314, 315 (2(!’

]
Dep’t 2002); Chavious v. Tritec Asset Mgmt., Inc., 284 A.D.2d 362, 363, 726 N.Y.S.2d 676, 677
(2d Dep’t 2001); Krogmann v. Glens Falls City School Dist., 231 A.D.2d 76, 77, 661 N.Y.S.2d
82, 83 (3d Dep't 1997); Sweeney v. General Printing, Inc., 210 A.D.2d 865, 866, 621 N.Y.S.2d
132, 133 (3d Dep’t 1994); Johnson v. Ashland Oil, Inc., 195 A.D.2d 980, 981, 601 N.Y.S.2d 756
(4th Dep’t 1993); Cochrane v. A C and S, Inc., No. Civ.A. 92-8841, 1998 WL 642719, at *3‘
(S.D.N.Y. Sept. 18, 1998).15

Both the Schwinger II and Astuto amended complaints pointedly remain silent as
to the dates when plaintiffs discovered their symptoms or received a diagnosis or discovered
damage to their property. Although pleading specific dates is not always mandatory under the
Federal Rules, federal courts in personal injury have required plaintiffs to plead the dates of their
injuries in appropriate circumstances. See, e.g., Linnaberry v. DePauw, 695 F. Supp. 411, 412
(C.D. Il 1988). Such a requirement is particularly appropriate -- and indeed, is arguably
essential — in an action like this one, in which exposures are alleged to have occurred over a
great period of time commencing many years ago. In addition, requiring plaintiffs to plead the
dates on which they discovered their symptoms or received a diagnosis (whichever was earlier)
will streamline the discovery process, as there is no reason for the defendants to engage in costly
discovery -- depositions, document requests, interrogatories -- of those plaintiffs whose claims

are time-barred.

13 For property damage claims, the limitations period likewise commences on the earlier of when a plaintiff
discovered, or through the exercise of reasonable diligence should have discovered, that his property was
damaged. N.Y. CPLR § 214(4).
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For the foregoing reasons, if the complaints are not dismissed as a matter of law
in their entirety on Price-Anderson grounds, then the Court should dismiss the amended
complaints on statute-of-limitations grounds. If plaintiffs can allege in good faith, in a

]
subsequent amendment, that they discovered their symptoms or received a diagnosis --
whichever is earlier -- after April 3, 1999 (in the case of claims of plaintiffs Schwinger and
Wiseman asserted in the original Schwinger complaint), or after September 13, 1999 (in the case
of claims of plaintiff Hodkinson first asserted in the amended Schwinger complaint), then their
claims would not be time-barred. See Huntington Steel Corp. v. United States, 153 F. Supp. 920,
922 (S.D.N.Y. 1957) (dismissing a complaint under the Federal Tort Claims Act without
prejudice on the condition that the accrual date would be repleaded). The claims of those who
cannot make such good-faith allegations, however, are time-barred under CPLR § 214-¢(2).

Similarly, the Astuto plaintiffs have failed to plead the dates when they discovered
the alleged injuries to their property, and ge;e property damage claims should therefore be
dismissed as well. The dismissal should be without prejudice if the Astuto plaintiffs can plead

that they discovered the alleged injuries within three years of filing suit.

C. Plaintiffs Cannot Invoke The “Discovery Of The Cause” Exception In CPLR
§ 214-c(4).

New York law provides a narrow exception to the general rule that claims for
personal injury and property damage accrue upon “discovery of the injury” for situations in
which the medical and scientific communities have not yet discovered the cause of a particular
kind of injury. This exception, contained in CPLR § 214(c)-4, provides that “where the
discovery of the cause of the injury is alleged to have occurred less than five )'(ears after

discovery of the injury or when with reasonable diligence such injury should have been
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discovered, whichever is earlier, an action may be commenced or a claim filed within one year of

such discovery of the cause of the injury.” N.Y. CPLR § 214-c(4).

A plaintiff seeking to qualify for this exception, however, “is required to allege .

and prove that technical, scientific or medical knowledge and information sufficient to ascertain
the cause of the injury had not been discovered, identified or determined prior to the expiration
of the period within which the action or claim would have been authorized.” Id. (emphasis
added). In Wetherill, the New York Court of Appeals interpreted CPLR § 214-c(4) narrowly,
and stressed that this provision does not depend on plaintiffs’ “subjective understanding of the
etiology of their conditions,” but rather only upon the state of “technical knowledge of the
scientific and medical communities.” Wetherill, 89 N.Y.2d at 515, 655 N.Y.S.2d at 867
(emphasis added).

This “discovery of the cause” does not apply in these cases. Plaintiffs have not, in
the amended complaints, made any allegations of the sort contemplated by CPLR § 214-c(4).
Rather than alleging what knowledge the medical or scientific communities supposedly lacked
that prevented the cause of plaintiffs’ alleged injuries from being discoverable, plaintiffs have
merely parroted the words of the CPLR. See Schwinger II Am. Compl. 76 (“[T]o the extent
that any plaintiff herein is required to, it is alleged that pursuant to CPLR 214-c, the technical,
scientific or medical knowledge and information sufficient to ascertain the cause of their injury
had not been discovered, or identified, or determined prior to the expiration of the period within
which this action could otherwise have been brought . . . .”); Astuto Am. Compl. ] 87 (same).

These allegations are insufficient as a matter of law, because conclusory
a.llegations are “not acceptable [in a complaint] . . . where no facts are alleged to support the

conclusion.” Mercado v. Kingsley Area Schools, 727 F. Supp. 335, 338 (W.D. Mich. 1989). In
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an analogous circumstance in a Price-Anderson case, the court found the mere restatement of
statutory terms impermissible as a pleading matter and required the plaintiffs to come forward
with some facts supporting their claim. See Cook, 755 F. Supp. at 1475 (requiring plaintiffs to .
allege at least one response cost).

Plaintiffs’ inability to make the required allegations that the scientific and medical
communities lacked any awareness of the connection between exposure to radiation and certain
forms of disease until 2001 is, of course, not surprising: cases alleging off-site exposure to
radiation as the cause of various injuries have been in the public realm for decades. See, e.g.,
Good Fund, Ltd. v. Church, 540 F. Supp. 519 (D. Colo. 1982), rev'd, McKay v. United States,
703 F.2d 464 (10th Cir. 1983); Lamb v. Martin Marietta Energy Sys., 835 F. Supp. 959 (W.D.
Ky. 1993). Moreover, many of the allegations in the amended complaints are flatly inconsistent
with CPLR § 214-c(4). Plaintiffs have repeatedly alleged that the Price-Anderson Defendants
had “full knowledge” for “decades™ of the consequences of exposure to the substances allegedly
released from the Hicksville facility. See Schwinger II Am. Compl. Y 17, 19, 44, 45, 56, 61;

Astuto Am. Compl. § 22.16

16 Nor do accrual rules that have been developed under federal common law in other contexts apply in Price-
Anderson cases. That is because the Price-Anderson Act is readily distinguishable from other federal statutes to
which certain courts have held that federal common law accrual rules apply, even when state statutes of
limitations are borrowed. See, e.g., Kronisch v. United States, 150 F.3d 112, 121 (2d Cir. 1998) (claims under
the Federal Tort Claims Act do not accrue until plaintiffs have discovered their injuries and the cause of their
injuries); Eagleston v. County of Suffolk, 790 F. Supp. 416, 418 (E.D.N.Y. 1992) (same accrual rule for claims
under 42 U.S.C. § 1983), aff"d, 41 F.3d 865 (2d Cir. 1994), cert. denied, 516 U.S, 808 (1995). Unlike statutes
such as the Federal Tort Claims Act and 42 U.S.C. § 1983, in the Price-Anderson Act, Congress made an
explicit choice to enact a federal limitations period and accrual rule for a certain type of action under the statute
(an ENO), and, equally explicitly, specified that state law should apply in all other circumstances, unless it is
inconsistent with the statutory scheme, These legislative choices evince Congress’s clear intent that federal law
should not govern statute of limitations calculations outside the context of ENOs. Not a single Price-Anderson
case has held to the contrary.
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D. Equitable Tolling Is Inapplicable To The Running Of The Statute Of
Limitations.

Plaintiffs’ allegations of misrepresentations and *“fraudulent concealment” are far
too generalized to invoke tolling of the applicable limitations periods based upon equitable’
estoppel. Under New York law, fraud may equitably estop a defendant from asserting a statute-
of-limitations defense, but only if the following elements are sufficiently alleged: (i) the
defendant must have made intentional misrepresentations of a material fact to the plaintiff; and
(i) the plaintiff must actually, and justifiably, have relied on those misrepresentations in failing
timely to commence the action. See, e.g., Lindsley v. Lindsley, 54 A.D.2d 664, 664, 387
N.Y.S.2d 840, 842 (1st Dep’t 1976). With respect to estoppel based on fra.udulent concealment,
it must be alleged that the defendant was under a duty to disclose the information at issue to the
plaintiff. See, e.g., Cabrini Medical Center v. Desina, 64 N.Y.2d 1059, 1062, 489 N.Y.S.2d 872,
875 (1985).

The amended complaints fail to meet these standards. First, the amended
complaints offer no allegations of specific acts of misrepresentation or concealment by any of the
defendants; rather, they merely allege a generalized *“‘conspiracy” to conceal the alleged
contamination. See Schwinger II Am. Compl. 19 68, 69; Astuto Am. Compl. §{ 76, 77. Second,
the amended complaints have not pleaded any facts that would give rise to the requisite inference
that the defendants intentionally misled the plaintiffs. Third, no facts are alleged showing actual
and justifiable reliance. Fourth, plaintiffs have not alleged that the Sylvania Defendants were
under a duty to disclose information to the plaintiffs that would have allowed them to file suit
earlier. For any or all of these reasons, the statute of limitations was not tolled in the.se actions.
See, e.g., Renda v. Frazer, 75 A.D.2d 490, 493, 429 N.Y.S.2d 944, 946 (4th Dep’t 1980)

(holding that equitable estoppel will be rejected if plaintiff neither pleads, alleges, nor presents
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evidentiary facts supporting a claim of fraud or fraudulent concealment); Twine v. Mercy
Hospital, 173 A.D.2d 816, 816, 571 N.Y.S.2d 947 (2d Dep’t 1991) (finding that plaintiff had not
“alleged fraudulent concealment sufficient to invoke the doctrine of equitable estoppel”); Jofen
]
v. Epoch Biosciences, Inc., No. Civ.A. 01-4129 (JGK), 2002 WL 1461351, at *8 (S.D.N.Y. Jul.
8, éOOZ) (applying New York law and dismissing equitable estoppel allegations because
plaintiffs had not allege a misrepresentation or concealment of a material fact).!?
III.  PLAINTIFFS’ CLAIMS FOR “PUBLIC NUISANCE,” “CIVIL CONSPIRACY,”
PROPERTY “DAMAGES” AND “MISREPRESENTATION AND CONCEAL-

MENT” SHOULD BE DISMISSED BECAUSE OF ADDITIONAL PLEADING
DEFECTS.

Certain of plaintiffs’ purported claims suffer from additional pleading defects that
would require their dismissal even if they were cognizable under the Price-Anderson Act.
A. The First Purported “Cause of Action” In The Astuto Amended Complaint

Fails To Allege The Required Elements Of A “Public Nuisance” Under New
York Law.

The first “cause of action” in the Astuto amended complaint -- which apparently
purports to state a claim for “public nuisance” -- fails to state a cause of action under I_\Iew York
law, let alone under the Price-Anderson Act. Specifically, the amended complaint fails to allege
an essential element for such a claim, namely, that plaintiffs have suffered a harm distinct from
that of the general public or community as a result of the defendants’ conduct. See, e.g., Queens
County Business Alliance, Inc. v. New York Racing Ass'n, Inc., 98 A.D.2d 743, 744, 469
N.Y.8.2d 448, 449 (2d Dep’t 1983) (dismissing complaint for public nuisance because of the

Tack of such an allegation).

17 For the same reasons, plaintiffs have failed to allege fraudulent misrepresentations and concealment with the
particularity required by Fed. R. Civ. P. 9(b). See Part I11.C.
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B. Plaintiffs’ Claims For “Civil Conspiracy” and Property “Damages” Must Be
Dismissed Because They Are Not Causes Of Action Under New York Law.

It is well-settled under New York law that “civil conspiracy” is not a freestanding
tort. See, e.g., Alexander & Alexander v. Fritzen, 68 N.Y.2d 968, 969, 510 N.Y.S.2d 546 (1986);™
Sokol v. Addison, 293 A.D.2d 600, 601, 742 N.Y.S.2d 311, 312 (2d Dep’t 2002); Frank v.
DaimlerChrysler Corp., 292 A.D.2d 118, 128, 741 N.Y.S.2d 9 (Ist Dep’t 2002). Similarly, there
is no support in New York law for “damages” to property as an independent cause of action; _
rather, it is merely an element of a claim for damages. See, e.g., Mayes v. UVI Holdings, Inc.,
280 A.D.2d 153, 157, 723 N.Y.S.2d 152, 154 (1st Dep’t 2001). In addition, as noted above, see
Part LD, supra, all claims seeking to recover damages for alleged harm to property fail because
plaintiffs have failed adequately to allege actual physical invasion or damage or unreasonable
interference with use of property at issue -- which is required to recover damages for harm to
property. See, e.g., Mehlenbacher v. Akzo Nobel Salt, Inc., 71 F. Supp. 2d 179, 188 (W.D.N.Y.
1999), vacated and remanded on jurisdictional grounds, 216 F.3d 291 (2d Cirr 2000).

Accordingly, for these additional reasons, Count 6 of the Schwinger II amended
complaint and the seventh and eighth purported causes of action in the Astuto amended
complaint must be dismissed. Indeed, the Schwinger II plaintiffs conceded this point in a prior
pre-motion letter to the Court. See Ex. L (Letter of Brian J. Shoot, Sullivan Papain Block
McGrath & Cannavo P.C., June 25, 2002, at 2, fn. 1 (stating that defendants are ‘right in
charging that ‘civil conspiracy’ is not a stand-alone tort, and right again in charging that property

damage ‘is merely a form of damages’ and not a cause of action™)).

28



C. To The Extent They Are Alleged, The Misrepresentation, Concealment, And
Fraud Claims In The Amended Complaints Must Be Dismissed Because
Plaintiffs Have Failed To Allege Fraud With Particularity Under Federal
Rule Of Civil Procedure 9(b).

Count 5 of the Schwinger II amended complaint and the sixth purported cause of
action in the Astuto amended complaint are titled *Misrepresentation and Concealment.”
Notwithstanding this language, the Schwinger II plaintiffs previously represented in a pre-motion
letter to the Court -- with respect to their prior complaint with an identical count - that they
“have not pleaded a cause of action for fraud.” Id. at 5. For this reason, Count 5 of the
Schwinger II amended complaint should be dismissed.

To the extent that the Astuto plaintiffs disagree (despite their having adopted the
Schwinger language largely verbatim), their claim for misrepresentation and concealment should
be dismissed for failure to plead fraud with particularity under Federal Rule of Civil Procedure
9(b). The Astuto plaintiffs have alleged summarily that the defendants “negligently and/or
intentionally” made misrepresentations about alleged releases from the Hicksville facility. See
Astuto Am. Compl. §f 69, 70. This simply does not suffice under the Federal Rules. See Coffey
v. Foamex L.P., 2 F.3d 157, 161-62 (6th Cir. 1993) (holding that Rule 9(b) requires, in a toxic
exposure case, that the time, place and content of the alleged misrepresentation, the fraudulent
scheme, the fraudulent intent of the defendants, and the resulting injury be alleged); see also
Caputo v. Pfizer, 267 F.3d 181, 191 (2d Cir. 2001) (affirming district court’s finding that
plaintiffs failed to plead fraud with particularity in that they had not included the time and place
of the alleged statements, or the identity of the speaker).

IV. “VERIZON, INC.” AND “VERIZON COMMUNICATIONS INC.” I\;IUST BE
DISMISSED AS DEFENDANTS AS A MATTER OF LAW.

Plaintiffs allege that “Verizon, Inc.” and “Verizon Communications Inc.” are

“foreign corporations authorized to do business in the state of New York™ and that they are
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named as defendants “individually and as parent and/or successor” to various other Verizon,
GTE and Sylvania entities. Schwinger II Am. Compl. § 8(b), (c); Astuto Am. Compl. § 11(b),
11(c). Both Verizon, Inc. and Verizon Communications Inc. must be dismissed as defendants in
]
this action, due to the basic facts of their corporate existence, of which this Court may take
judicial notice, and because plaintiffs have failed to plead -- and cannot in good faith plead -- any
basis for direct or indirect liability against “Verizon Communications Inc.,” the only Verizon
entity that actually exists.!® Plaintiffs’ continued insistence on naming these entities, in the face
of defendants’ showing of their irrelevance, demonstrates plaintiffs’ lack of proper pre-filing
investigation into their case and the absence of a good faith basis to proceed against certain of
the named defendants.
A. “VYerizon, Inc.” No Longer Exists.

Judicial notice of the basic facts of corporate existence is properly taken in the
context of a Rule 12 motion. See, e.g., Automated Salvage Transp., Inc. v. Wheelabrator Envtl.
Sys., Inc., 155 F.3d 59, 67 (2d Cir. 1998) (review on motion to dismiss extends to “matters of
which judicial notice may be taken”); Ackermann v. Doyle, 43 F. Supp. 2d 265, 268 (E.D.N.Y.
1999) (same); Ruca Hardware, Ltd. v. Chien, No. Civ.A. 94-3635, 1995 WL 307172, at *8 (N.D.
IIl. May 17, 1995) (taking judicial notice of articles of incorporation, and deciding duration of

corporate existence, in context of motion to dismiss); In re Spree.com Corp., No. Civ.A. 00-

18 Dismissal of Verizon, Inc. and Verizon Communications Inc. will leave the following entities as Sylvania
Defendants: GTE Corporation, a wholly owned subsidiary of Verizon Communications Inc.; GTE Products of
Connecticut Corporation, a wholly-owned subsidiary of GTE Corporation; and GTE Operations Support
Incorporated, a2 wholly-owned subsidiary of GTE Products of Connecticut Corporation and the entity that is
voluntarily working with the New York DEC on testing and plans for remediation of the Hicksville site.
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34433 and 01-0161 (DWS), 2001 WL 1518242, at *10 (Bankr. E.D. Pa. Nov. 2, 2001) (taking
Judicial notice, as a public record, of certificate from Delaware Secretary of State).19

This Court may therefore take judicial notice of the fact that “Verizon, Inc.” nQ,'
longer exists. Verizon, Inc. changed its name to Verizon Communications, Inc., which in tum
merged into Bell Atlantic Corporation in September 2000. See Ex. M (certified copies of
corporate documents relating to Verizon Communications, Inc. filed with Delaware Secretary of
State). In late 2000, Bell Atlantic Corporation changed its name to “Verizon Communications
Inc.” (no comma). See Ex. N (certified copies of corporate documents relating to Verizon
Communications Inc. filed with Delaware Secretary of State).

Under Delaware law, applicable to these Delaware corporations, the liabilities of
a merged corporation pass by operation of law to the surviving corporation. 8 Del. Corp. Code
§ 259. As to “Verizon, Inc.,” therefore, both amended complaints fail to state a claim {Jpon
which relief can be granted, and this non-existent entity must be dismissed as a defendant from
both actions. See Fed. R. Civ. P. 12(b)(6).

B. The Amended Complaints Fail To Allege Direct Liability On The Part Of
Verizon Communications Inc.

Although “Verizon Communications Inc.” (no comma) is an existing corporation,

the allegations of the Schwinger II and Astuto amended complaints fail to state a claim of direct

liability against it.

19 Matters of corporate existence are properly the subject of judicial notice because they are clear beyond doubt, as
a matter of public record in the official files of the Secretary of State. See Fed. R. Evid. 201(b) (judicial notice
may be taken of fact readily determined by reference 1o sources whose accuracy cannot reasonably be
questioned); Fed. R. Evid. 201(d) (judicial notice mandatory if requested by a party and necessary information
supphed).
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1. The Allegations Against Verizon Communications Inc. Are Wholly
Conclusory And Indistinguishable From Those Against Other
Defendants.

Allegations of direct liability against a corporation must comport with basis
federal pleading rules: even the liberal notice pleading afforded by Federal Rule of Civil'
Procedure 8(a) requires plaintiffs to give defendants “fair notice of what the plaintiff’s claim is
and the ground upon which it rests.” Ferro v. Railway Express Agency, Inc., 296 F.2d 847, 851
(24 Cir. 1961); see also Simmons II v. Abruzzo, 49 F.3d 83, 86 (2d Cir. 1995). A complaint that
“consists of conclusory allegations unsupported by factual assertions fails even the liberal
standard of Rule 12(b)(6).” DeJesus v. Sears, Roebuck & Co., 87 F.3d 65, 70 (2d Cir.) (internal
quotation marks omitted), cert. denied, 519 U.S. 1007 (1996). In this respect, the practice of
“lumping all the defendants together in each claim and providing no factual basis to distinguish
their conduct . . . fail{s] to satisfy this minimum standard,” and complaints making such
generalized allegations are properly dismissed under Rule 12(b)(6). Atuahene v. City of
Hartford, No. Civ.A. 00-7711, 2001 WL 604902, at *1 (2d Cir. May 31, 2001).

Under these standards, both the Schwinger Il and Astuto amended complaints are
utterly deficient. First, their allegations are wholly conclusory, in that no facts are asserted
suggesting that Verizon Communications Inc. ever owned or operated the Hicksville facility.
Second, the allegations impermissibly “lump” Verizon Communications Inc. with the GTE
entities, and in some allegations with all the rest of the defendants in the case as well, making it
impossible to distinguish what conduct is being alleged on the part of any particular defendant.
See Schwinger II Am. Compl. § 9 (“‘At all times material hereto, each Defendant corporation, by
itself or through its agents, is or has been engaged in the transporting, generating, processing,
utilizing, releasing, sale, distribution, and/or disposal of nuclear materials and/or other toxic

substances at [the Hicksville facilities] . . . owned, operated, maintained and/or utilized, by these
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Defendants or by their agents.”); § 12 (“Each of the Verizon defendants, alone or with each
other, owned, operated, managed and maintained the Sylvania facility.”); § 27 (“The Verizon
defendants, and/or their corporate predecessors, owned, operated, managed, controlled and"

i
maintaiﬁed the Sylvania facility as an enterprise.”); Astuto Am. Compl. qf 12, 13, 15 (making
parallel allegations). Plaintiffs have therefore failed to plead any facts that sufficiently allege

direct liability on the part of Verizon Communications Inc.

2. Verizon Communications Inc. Did Not Exist When The Hicksville
Facility Was Operating.

Moreover, public documents filed with the Delaware Secretary of State establish
that Verizon Communications Inc. is the name, adopted on September 22, 2000, of the former
Bell Atlantic Corporation, which came into existence in 1983 -- 16 years after the Hicksville
facility ceased operations. See Ex. N. It is therefore impossible that Verizon Communications
Inc. could have any direct liability as an owner or operator of the Hicksville nuclear facility.

C. The Amended Complaints Make No Sufficient Allegations To Support

Successor Liability Against, Or To Pierce The Corporate Veil Of, Verizon
Communications Inc.

The amended complaints similarly fail to plead any sufficient facts showing
indirect liability on the part of Verizon Communications Inc., either on the basis of successor
liability or on the basis of piercing the corporate veil of another entity that actually did “own,
operate, manage, or maintain” the Hicksville facility. “The imposition of successor liability, as
with corporate veil-piercing, requires the allegation and proof of specific facts, none of which
have been alleged in the . . . [aJmended [c]omplaint.” Network Enter., Inc. v. APBA Offshore
Prods., Inc., No. Civ.A. 01-11765, 2002 WL 31050846, at *7 (S.D.N.Y. Sept. 12, 2002)
(emphasis added). Although dismissals of corporate defendants on these grounds are frequently

made in the context of summary judgment, “courts have granted motions to dismiss as well as
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motions for summary judgment in favor of defendant parent companies where there has been a
lack of sufficient evidence™ to pierce the corporate veil. Fletcher v. Atex, Inc., 68 F.3d 1451,
1458 (2d Cir. 1995); see also, e.g., Akzona, Inc. v. E. I. Du Pont, 607 F. Supp. 227, 237 (D. Del_.,
]
1984) (rejecting plaintiffs’ alter ego theory of corporate veil-piercing on a motion to dismiss).

In this case, dismissal as a matter of law in response to a Rule 12 motion is wholly
appropriate. With respect to successor liability, the 4stuto amended complaint alleges merely
that Verizon Communications Inc. is being sued “individually and as parent and/or successor to
Verizon Communications Inc., Verizon New York Inc., Verizon, Inc., GTE Operations Support
Incorporated, GTE Corporation, GTE Sylvania Incorporated, Sylvania-Coming Nuclear
Corporation, GT&E Sylvania Incorporated, Sylvania Electric Products Incorporated, GTE
Products of Connecticut Corporation, and General Telephone & Electronics Corp.” Astuto Am.
Compl. §11(c). Although the new Schwinger II amended complaint has added additional
allegations, Schwinger II Compl 4§ 27-33, those allegations remain completely conclusory and
generalized and fall far short of the allegation of “specific facts™ required to allege a successor
liability or veil-piercing claim. Network Enter., 2002 WL 31050846, at *7. Thus, these
allegations continue to make vague, non-specific assertions about *“the Verizon defendants and/or
their corporate predecessors” as a group, asserting, for example, that that undifferentiated group
of entities operated and controlled the Sylvania facility, Schwinger II Compl. §27; centrally
controlled the operation of that facility, id. § 29; and combined their assets with the assets of the
wholly-owned subsidiaries that controlled the facility, id. §30. These allegations fail to state a
successor liability or veil-piercing claim. They do not even specifically allege which corporate
entity should be deemed a successor to which entity or which specific corporate veils should be

pierced -- let along alleging any basis for seeking those extreme remedies. Plaintiffs’ allegations
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provide no notice whatsoever to the Sylvania Defendants of the basis for plaintiffs’ successor
liability or veil-piercing claim, or even whether plaintiffs are pursuing either of those theories or
some other theory. .

With respect to successor liability, no such facts can be pleaded, as Verizon
Communications Inc. is the new name for the former Bell Atlantic Corporation, see Ex. N, and
plaintiffs have not alleged that Bell Atlantic Corporation was connected with the Hicksville
facility at all.

Moreover, in the June 2000 Bell Atlantic - GTE Corporation merger, GTE
Corporation merged with a subsidiary of Bell Atlantic (Beta Gamma Corporation), thus
becoming a wholly owned, independent subsidiary of Bell Atla;ltic. Thus, ‘after Bell Atlantic
changed its name to Verizon Communications Inc. in September 2000, GTE became a wholly
owned, independent subsidiary of Verizon E){nmunications Inc. See Ex. O (certified copy of
corporate history of GTE corporation and Certificate of Merger, dated June 30, 2000 filed with
New York Secretary of State). Verizon Communications Inc. is thus GTE Corporation’s parent,
and even if GTE itself faced any potential liability here, no Verizon entity is a “successor” to
GTE as a matter of law.

The generalized allegations are similarly inadequate as a matter of law with
respect to any veil-piercing theory against Verizon Communications Inc. To state a claim for
veil-piercing, plaintiffs would be required to assert facts leading to a conclusion that Verizon
Communications Inc. “exercised complete domination over [a subsidiary with direct )
responsibility for the Hicksville facility, and] that such domination was used to commit a fraud
or wrong that injured the party seeking to pierce the veil.” Thrifi Drug, Inc. v. Universal

Prescription Adm'rs, 131 F.3d 95, 97 (2d Cir. 1997).

35



Plaintiffs, however, have not even attempted to make such allegations. They have
not alleged -- nor is there any basis for them to allege -- that Verizon’s corporate structure is a
sham or that any entity that ever had actual responsibility for the Hicksville facility was a mere,
“agent” or “department” of Verizon Communications Inc., without any independent existence.
See, e.g., Jazini v. Nissan Motor Co., 148 F.3d 181, 183-86 (2d Cir. 1998); see also DeJesus, 87
F.3d at 69-70 (affirming dismissal of claims against corporate parent solely because of its
relationship to subsidiary where complaint failed to allege any facts or circumstances supporting
the assertion that the parent dominated or controlled the subsidiary); Kirkpatrick v. Rays Group,
71 F. Supp. 2d 204, 216 (W.D.N.Y. 1999) (dismissing claims against parent in the absence of
any allegations of alter ego status).

For the foregoing reasons, Verizon, Inc. and Verizon Communications Inc. must

be dismissed as defendants from both actions as a matter of law.
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CONCLUSION

For the foregoing reasons, all of plaintiffs’ state law claims against the Sylvania
Defendants -- Counts 2 through 6 of the Schwinger II amended complaint and Causes of Actior;"
1 and 3 through 8 of the Asturo amended complaint -- must be dismissed with prejudice because
plaintiffs’ sole cause of action against the Sylvania Defendants is a PLA under the Price-
Anderson Act. The PLA against the Sylvania Defendants -- Count | of the Schwinger IT
amended complaint, and the Second Cause of Action in the Astuto amended complaint -- must
itself be dismissed with prejudice because plaintiffs cannot in good faith adequately allege a
breach of the controlling standard of care under the AEC’s radiation dose standards.

In the alternative, the claims in both complaints should be dismissed with leave to
replead only if plaintiffs can plead that they discovered their injuries within three years before
they filed their claims.

In any event, Verizon, Inc. and Verizon Communications Inc. should be
dismissed as defendants.

Dated: January 27, 2003
New York, New York

/4

Ned N. Isokawa (NI 5042) William H. Pratt (WP 5178)
PAUL, HASTINGS, JANOFSKY & WALKER, LLP  Frank Holozubiec (FH 0442)
55 Second Street Wendy E. Long (WL 3396)
San Francisco, California 94105 KIRKLAND & ELLIS
(415) 856-7000 153 East 53rd Street

New York, New York 10022
Robert L. Folks (RF 8773) (212) 446-4800

ROBERT L. FOLKS & ASSOCIATES, LLP
510 Broad Hollow Road

Melville, New York 11747

(631) 845-1900

Attorneys for The Sylvania Defendants
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

)

PHILIP L. ASTUTO and MATELLA D. ) "
ASTUTO, )
)

Plaintiffs, } 02 CV 6529 (LDW, ARL)
)
v. )
)
VERIZON, INC. et al., )
)
Defendants. )
THE SYLVANIA DEFENDANTS'

NOTICE OF MOTION TO DISMISS THE AMENDED COMPLAINT

PLEASE TAKE NOTICE that, upon the accompanying memorandum and all other papers and
proceedings in this action, Verizon Communications Inc., GTE Corporation, GTE Products of Connecticut
Corporation and GTE Operations Support Incorporated (collectively, the “Sylvania Defendants™) will move this
Court before the Honorable Leonard D. Wexler at the United States Courthouse, 100 Federal Plaza, Central Islip,
New York 11722, on a date and time to be scheduled by the Court, for an order, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, dismissing the Amended Complaint on the ground that it fails to state a claim upon

which relief may be granted and for such other and further relief as may be just and proper.

Dated: January 27, 2003 Respectfully submitted
New York, New York =

Ned N. Isokawa (NI 5042) " William H. Pratt (WP 5178)

PAUL, HASTINGS, JANOFSKY & WALKER, LLP Frank M. Holozubiec (FH 0442)

55 Second Street Wendy E. Long (WL 3396)

San Francisco, California 94105 KIRKLAND & ELLIS

(415) 856-7000 153 East 53™ Street
New York, New York 10022
(212) 446-4800

Robert L. Folks (RF 8773)
ROBERT L. FOLKS & ASSOCIATES, LLP.
510 Broad Hollow Road
Melville, New York 11747
(631) 845-1900
Attorneys for the Sylvania Defendants
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MELVIN SCHWINGER et al.,

3
-

Plaintiffs, 02 CV 6530 (LDW, ARL)
V.
VERIZON, INC. et al.,

Defendants.

. THE SYLVANIA DEFENDANTS'
NOTICE OF MOTION TO DISMISS THE AMENDED COMPLAINT

PLEASE TAKE NOTICE that, upon the accompanying memorandum and all other papers and
proceedings in this action, Verizon Communications Inc., GTE Corporation, GTE Products of Connecticut
Corporation and GTE Operations Support Incorporated (collectively, the “Sylvania Defendants”) will move this
Court before the Honorable Leonard D. Wexler at the United States Courthouse, 100 Federal Plaza, Central Islip,
New York 11722, on a date and time to be scheduled by the Court, for an order, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, dismissing the Amended Complaint on the ground that it fails to state a claim upon

which relief may be granted and for such other and further relief as may be just and proper.

Dated: January 27, 2003 Respectfully submi

New York, New York < - p
Ned N. Isokawa (NI 5042) William M Pratt (WP 5178) \ -
PAUL, HASTINGS, JANOFSKY & WALKER, LLP Frank M. Holozubiec (FH 0442)
55 Second Street Wendy E. Long (WL 3396)
San Francisco, California 94105 KIRKLAND & ELLIS
(415) 856-7000 153 East 53" Street .

’ New York, New York 10022
(212) 446-4800

Robert L. Folks (RF 8773)
ROBERT L. FOLKS & ASSOCIATES, LLP.
510 Broad Hollow Road
Melville, New York 11747 .
(631) 845-1900
Attorneys for the Sylvania Defendants



#H# HHH#E  #HHEEE
# # # # #
# # #
# # #
# # #
# # # #
# # # #
HEEHEE HEHE HH#
Job : 103
Date: 1/28/2003
Time: 8:25:21 AM

HERHHHHH

Hodh 3k

#

HH##

#
fH#

#
##

##
#

#
#
#
##
#

#
#
#
#
#

#

H#i#H#
#
#
#
HH#H#
#
#

HH H##

#
#
#

.
-



KIRKLAND & ELLIS

PARTNERSHIPS INCLUDING PROFESSIONAL CORPORATIONS

Citigroup Center
153 East 53rd Street
New York, New York 10022-4611

Frank Holozubiec Facsimile:
To Call Wnter Directly. 212 446-4800 212 446-4900 -
(212) 4464892 !
frank_holozubiec@ny kirkland.com www.kirkland.com
January 27, 2003
BY U.S. MAIL

Please See Attached Service List

Re:  Schwinger et al. v. Verizon, Inc. et al., Case No. CV 02-6530
Astuto v. Verizon, Inc. et al., Case No. CV 02-6529

Dear Counsel:

We represent Verizon Communications Inc., GTE Corporation, GTE Products of
Connecticut Corporation, and GTE Operations Support Incorporated (the “Sylvania
Defendants™). Enclosed are the Sylvania Defendants’ motions to dismiss the above-captioned
actions, together with a memorandum of law and accompanying exhibits in support of this

motion.

Sincerely,

Frank Holozubiec
FMH:rvh
Enclosures

cc: Chambers of The Honorable Leonard D. Wexler (by U.S. Mail, without enclosures)
Chambers of The Honorable Arlene R. Lindsay (by U.S. Mail, without enclosures)

Chicago London Los Angeles San Francisco Washington, D.C.



Frank V. Floriani, Esq.

Thomas Deas, Esq.

Andrew Carboy, Esq.

SULLIVAN PAPAIN BLOCK MCGRATH & CANNAVO,

P.C.

120 Broadway, 18th Floor

New York, New York 102731

T: (212) 732-9000

F: (212) 266-4141

counsel for Schwinger plaintiffs

Email: florizni@triallawl.com
tdeas@tnallawl.com

acarboy(@triallawl com

Scott Schutzman, Esq.

Law Office of Scott Schutzman, Esq.
On behalf of Plaintiffs

3700 S. Susan Street

Santa Ana, CA 92704

T: (714) 543-3638

F: (714) 245-2449

Email: schutz@msn.com

Michael David Lichtenstein, Esq.
LOWENSTEIN SANDLER PC

65 Livingston Avenue

Roseland, New Jersey 07068

T: (973) 597-2408

F: (973) 597-2409

counsel for General Semiconductor, Inc.

Email: mlichtenstein@lowenstein.com

Jonathan Brooks, Esq.

Ruskin Moscou Faltischek, P.C.

190 EAB Plaza

East Tower, 15th Floor

Uniondale, New York 11556-0190

T: (516) 663-6632

F: (516) 663-6832

counsel for Air Techniques Inc. and AT Realty Co.
LLC

Email: jbrooks@rmefpc.com

William Savino, Esq.

RIVKIN RADLER LLP

EAB Plaza

Uniondale, New York 11556-0111
T: (516) 357-3349
F: (516) 357-3333
counsel] for Harris Corporation
Email: William.Savino@rivkin.com

David Jaroslawicz, Esq.
Elizabeth Eilender, Esq.
JAROSLAWICZ & JAROS, ESQS.
150 William Street
New York, New York 10038

T: (212) 732-2780

F: (212) 732-6746

counsel for Astuto plaintiffs

Email: davenyesq@aol.com

Eeilender1@aol.com

-

Jeffrey Goldstein

Air Techniques Inc.

70 Cantiague Rock Road
P.O. Box 870
Hicksville, NY 11802
(516) 433-7683

Avi Lew, Esq.

DL ROTHBERG & ASSOCIATES, P.C.

1350 Broadway, Suite 1711

New York, New York 10018

T: (212) 714-1212

F: (212) 714-0304

counsel for Jerry Spiegel Associates Inc. and K.B.
Co.

Email: aal@rothberglaw.com

Diana Elaine Goldberg, Esq.

Thomas Southwick, Esq.

Mound, Cotton, Wollan & Greengrass

One Battery Park Plaza

New York, New York 10004

T: (212) 804-4200

F: (212) 344-8066

counsel for Anchor/Lith Kem Ko and Fuji Hunt
Photographic Chemicals, Inc.

Email: dgoldberg@moundcotton.com

tsouthwick@moundcotton com

Dianne K. LeVerrier, Esq.

John M. Armentano, Esq.

Farrell Fritz, P.C.

EAB Plaza

Uniondale, New York 11556-0120

T: (516) 227-0700

F: (516) 227-0777

counsel for Barson Composites Corporation
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Gayle N. Moran, Esq.
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F: (212) 440-4401

counsel for General Instrument Corporation
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A-T Realty Co.
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D STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

| X %
"MELVIN SCHWINGER; SUSAN MAIERS /
WISEMAN; and CLAIRE HODKINSON, fw
0o EjL&Dlu.. ‘l'
Plaintiffs, g BT YIUTRTE U

* Luo 922082 %

BRODKLYN OFFICE

02 6530

-against-

VERIZON, INC., Individually and as Successorto  ggghs
GTE OPERATIONS SUPPORT INCORPORATED, §

GTE CORPORATION, GTE SYLVANIA | DOCKET No. CV
INCORPORATED, SYLVANIA-CORNING
NUCLEAR CORPORATION, GT&E SYLVANIA TRIAL BY JURY DEMANDED

INCORPORATED, SYLVANIA ELECTRIC

PRODUCTS INCORPORATED, and GENERAL .

TELEPHONE & ELECTRONICS CORPORATION; COMPI.(NEXLER J
VERIZON COMMUNICATIONS INC., Individually and as 1 U
Successor to GTE OPERATIONS SUPPORT

INCORPORATED, GTE CORPORATION, GTE SYLVANIA ]
INCORPORATED, SYLVANIA-CORNING NUCLEAR Judge Leonard D. Wexler
CORPORATION, GT&E SYLANIA INCORPORATED, Magistrate Arlene R. Lindsay
SYLVANIA ELECTRIC PRODUCTS INCORPORATED,

and GENERAL TELEPHONE & ELECTRONICS

CORPORATION; GTE OPERATIONS SUPPORT

INCORPORATED, Individually and as Successor to GTE

CORPORATION, GTE SYLVANIA INCORPORATED, .
SYLVANIA-CORNING NUCLEAR CORPORATION,

GT&E SYLVANIA INCORPORATED, SYLVANIA L‘NDSAY’ M 'J '
ELECTRIC PRODUCTS INCORPORATED, and GENERAL

TELEPHONE & ELECTRONICS CORPORATION; GTE

CORPORATION; HARRIS CORPORATION, Individually

and as Successor to HARRIS INTERTYPE CORPORATION

and PRD ELECTRONICS; BARSON COMPOSITES

CORPORATION; AIR TECHNIQUES INC.; ANCHOR/LITH

KEM KO, Individually and as Successor to ANCHOR

CHEMICAL COMPANY; FUJI HUNT PHOTOGRAPHIC

CHEMICALS, INC., Individually and as Successor to

ANCHOR/LITH KEM KO; JERRY SPIEGEL ASSOCIATES;

GILBERT DISPLAYS REALTY CO., LLC; GENERAL

SEMICONDUCTOR, INC., Individually and as Successor to

AT



GENERAL INSTRUMENT CORPORATION; K.B. CO.; A-T
REALTY; and HARBOR DISTRIBUTING CORP.,

Defendants.
X

Plaintiffs, by their attorneys, SULLIVAN PAPAIN BLOCK MCGRATH'
& CANNAVO, P.C., state and allege the following upon information and belief:
L

INTRODUCTION

1. Plaintiffs bring this action against Defendants seeking redress for injuries they
have suffered in the past and will continue to suffer as a result of Defendants' reckless,
grossly negligent and negligent operation, ownership, remediation, and/or
decommissioning of a nuclear materials processing facility first operated by SYLVANIA
ELECTRIC PRODUCTS INCORPORATED, which is now known as VERIZON
(hereinafter referred to as the “Sylvania Facility”), and/or other facilities and/or
properties which emitted toxins into the surrounding environment located in Hicksville.
New York near Cantiague Park, which upon information and belief is a part of the
Nassau County Parks System. Throughout the operational history of these facilities.
unbeknownst to plaintiffs and other residents of this community who were unaware that
there was a nuclear processing facility and other facilities utilizing hazardous chemical
materials in their neighborhood, defendants caused and/or allowed the release of
radioactive, hazardous and other toxic substances into the surrounding environment.
These releases have contaminated the air, soil, surface water and ground water in the
surrounding commun-ities. The damages directly and proximately caused by Defendants

include cancer and related injuries.



II.
JURISDICTION
2. This .action arises under the United States Price Anderson Act, 42 U.S.C. §2210 et
seg., which is premised on state tort law. Section 2210(n)(2) of that Act provides ag
express grant of jurisdiction to the United States District Courts and grants jurisdictionto
this Court to consider Plaintiffs’ claims.
3. This action arises under the United States Atomic Energy Act, 42 U.S.C. §2011,
et seq., and the United States Price Anderson Act, 42 U.S.C. §2210 et seq., as hereinafter
more fully appears. Therefore, this Court also has jurisdiction over Plaintiffs' claims by
virtue of 28 U.S.C. §1331.
4, Because this action also arises under laws of the United States regulating
commerce, this court has jurisdiction over Plaintiffs' claims by virtue of 28 U.S.C. §1337,
as hereinafter more fully appears. Both the Atomic Energy Act, 42 U.S.C. §2011 et seq.,
and the Price Anderson Act, 42 U.S.C. §2210 ef seq., regulate commerce in the nuclear
fuels and nuclear power industry.
5. Because Plaintiffs' state law claims arise out of the same case or controversy as
their federal claims, this court has jurisdiction over those ancillary and pendant state law
claims by virtue of 28 U.S.C. §1367(a).
- IL
VENUE
6. Venue is proper in this judicial district pursuant to 28 U.S.C. 1391(b)(2) and 42
U.S.C. 2210(n)(2) because Plaintiffs' causes of action arose in this‘ district and because

the nuclear incidents giving rise to Plaintiffs' claims transpired in this district.
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V.

THE PARTIES

7. The following persons are Plaintiffs in this action:

(2) Melvin Schwinger currently resides at 7 Hickory Lane, Closter, New Jersey. From
the time period beginning in or around September of 1959 and ending in or around May
of _2001, Melvin Schwinger resided at 15 Jackie Drive, Westbury, New York, withi_n
close proximity of the Sylvania facility sites. As a result of Defendants' repeated releases
of toxic, hazardous and/or radioactive substances into the area surrounding their
operations at or near the Sylvania facility, Melvin Schwinger developed multiple
myeloma. While prior to the development of his disease, Melvin Schwinger had been a
healthy and active person, the onset of the cancer had a debilitating effect on his life,
causing him severe physical injury, pain and suffering, and mental and emotional
damage, as well as causing him to incur extensive medical and related expenses and lost

income.

(b) Susan Maiers Wiseman currently resides at 35 Heathcote Drive, Mount Kisco, New

York. From the time period beginning in 1963 and ending in 1977, Susan Maiers
Wiseman resided at 85 Sunnyside Lane, Westbury, New York, within close pro>;imity of
the Sylvania facility sites. As a result of Defendants' repeated releases of toxic,
hazardous and/or radioactive substances into the area surrounding their operations at or
near the Sylvania facility, Susan Maiers Wiseman developed kidney cancer and other
injuries. While prior to the development of her disease, Su.san Maiers Wiseman had been

a healthy and active person, the onset of the cancer had a debilitating effect on her life,

causing her severe physical injury, pain and suffering, and mental and emotional damage,



as well as causin.g her to incur extensive medical and related expenses.

(c) Claire Hodkinson currently resides at 187-B Cantiagﬂe Rock Road, Westbury, New
York. From the time period beginning in 1948 and ending in 1980, Claire Hodkinson
resided at 187-A Cantiague Rock Road, Westbury, New York, within close proximity o.'f
the Sylvania facility sites. From the time period beginhing in 1980 and continuing
through the present, Claire Hodkinson has resided at 187-B Cantiague Rock Road,
Westbury, New York, within close proximity of the Sylvania facility sites. As a result of
Defendants' repeated releases of toxic, hazardous and/or radioactive substances into the
area surrounding their operations at or near the Sylvania facility, Claire Hodkinson
developed breast cancer. While pri;>r to the development of her disease, Claire
Hodkinson had been a healthy and active person, the onset of the cancer had a
debilitating effect on her life, causing her severe physical injury, pain and suffering, and
mental and emotional damage, as well-as causing him to incur extensive medical and
related expenses and lost income.

8. The following persons are Defendants in this action: -

(2) Defendant, VERIZON, INC., individually and as successor to GTE OPERATIONS
SUPPORT INCORPORATED, GTE C‘ORPORATION, GTE SYLVANIA
INCORPORATED, SYLVANIA ELECTRIC PRODUCTS II;TCORPORATED, GT&E
SYLVANIA INCORPORATED and GENERAL TELEPHONE & ELECTRbNICS
CORPORATION is a foreign corporation authorized to do business in the State of New

York with its principal place of business at 1095 Avenue of the Americas, New York,

New York 10036.



(b) Defendant, VERIZON COMMUNICATIONS INC., (“VERIZON”) individually and
as successor to VERIZON COMMUNICATIONS, INC., GTE OPERATIONS
SUPPORT INCORPORATED, GTE CORPORATION, GTE SYLVANIA
INCORPORATED, SYLVANIA-CORNING NUCLEAR CORPORATION, GT&E
SYLVANIA INCORPORATED, SYLVANIA ELECTRIC PRODUCTS
INCORPORATED, and GENERAL TELEPHONE &  ELECTRONICS
CORPORATION is a foreign corporation authorized to do business in the State of New
York with its principal place of business at 1095 Avenue of the Americas, New York,
New York 10036.

(c) Defendant, GTE OPERATIONS SUPPORT INCORPORATED, individually and as
successor to GTE CORPORATION, GTE SYLVANIA INCORPORATED,
SYLVANIA-CORNING NUCLEAR CORPORATION, GT&E SYLVANIA
INCORPORATED, SYLVANIA-CORNING NUCLEAR CORPORATION, GT&E
SYLVANIA INCORPORATED, SYLVANIA ELECTRIC PRODUCTS
INCORPORATED and GENERAL TELEPHONE & ELECTRONICS CORPORATION
is a foreign corporation authorized to do business in the State of New York with its
principal place of business as 1225 Corporate Drive, Irving, Texas 75038.

(d) Defendant, GTE CORPORATION, is a domestic corporation with its principal place
of business at 1095 Avenue of the Americas, New York, New York 10036.

(e) Defendant, HARRIS CORPORATION, individually and as successor to HARRIS
INTERTYPE CORPORATION and PRD ELECTRONICS, is a foreign corporation
authorized to do busiqess in the State of New York with its principal place of business at

1025 West NASA Boulevard, Melbourne, Florida 32919.



(f) Defendant, BARSON COMPOSITES CORPORATION, is a foreign corporation
authorized to do business in the State of New York with its principal place of business at
160 Sweet Hollow Road, Old Bethpage, New York 11804.

(g) Defendant, AIR TECHNIQUES, INC,, is a domestic corporation with its principal
place of business at 70 Cantiague Rock Road, Hicksville, New York 11801.

(h) Defendant, FUJI HUNT PHOTOGRAPHIC CHEMICALS, INC., individually and as
successor to ANCHOR/LITH KEM KO is a foreign corporation with its principal place
of Business at 115 West Century Road, Paramus, New Jersey 07652.

(i) Defendant, JERRY SPIEGEL ASSOCIATES, is a domestic corporation with its
principal place of business at 375 North Broadway, J ericho, New York 11753.

(j) Defendant, GILBERT DISPLAYS REALTY CO., LLC, is a domestic corporation
with its principal place of business at 140 Cantiague Rock Road, Hicksville, New York
11801. |
(k) Defendant, GENERAL SEMICONDUCTOR, INC,, individually and as successor to
GENERAL INSTRUMENT CORPORATION, is a domestic corporation with its
principal place of business at 10 Melville Road, Melville, New York 11747.

(1) Defendant, K.B. CO., is a domestic corporation with its principal place of business at
375 N. Broadway, Jericho, New York 11753.

(m) Defendant, A-T REALTY, is a domestic corporation with its principal place of
business at 170 Old Country Road, Mineola, New York 11501

(n) Defendant, HARBOR DISTRIBUTING CORP., is a domestic corporgtion with its

principal place of business at 120 Bethpage Road, Hicksville, New York 11801



(0) Defendants listed in paragraphs “a” through “d” will be referred to herein as the
“Verizon defendants.”

(p) Defendant listed in paragraphs “¢” through “n” will be referred to herein as the “non-
Verizon defendants.” . "
9. At all times material hereto, each Defendant corporation, by itself or through its
agents, is or has been engaged in the transporting, generating, processing, utilizing,
releasing, sale, distribution, and/or disposal of nuclear materials and/or other toxic
substances at facilities located at, in, near or around premises now known as 70
Cantiague Rock Road, 100 Cantiague Rock Road, 140 Cantiague Rock Road, 500 West
John Street, 600 West John Street, Hicksville, New York and/or owned property that was
used for these activities. Such facilities and/or tixe property thereon, including the
Sylvania facility, are, or were at all times material hereto, owned, operated, maintained
and/or utilized by these Defendants or by their agents:

10.  Plaintiffs would sbow that, for a period of many years, they were exposed to
hazardous, toxic or radioactive substances released by Defendants into the environment,
including the air, water, and soil, of the aforementioned location. Plaintiffs would show
that they have been exposed on numerous occasions to hazardous, toxic or radioactive
substances released or emanating from Defendants’ facilities and/or properties, and have
thereby inhaled, ingestqd or otherwise absorbed into their bodies such substances.
Plaintiffs further allege that they have suffered personal injuries directly and proximately

caused by their exposure to hazardous, toxic or radioactive substances released, emitted,

or emanating from Defendants’ facilities and/or properties. Plaintiffs would also show



that their property has been contaminated by pollutants released or emanating from
Defendants' facilities.
11.  Plaintiffs allege that they were exposed to hazardous, toxic or radioactive
substances known to cause disease and that each exposure caused or contributed to,
Plaintiffs’ injuries.

V.

RELEVANT FACTS

12.  Beginning in or about 1952, Sylvania Electric Products, -Inc. acquired property
located at the aforementioned location where, first in a fa:mhoﬁse, which was demolished
in or about 1957, and then' in other structures, it manufactured atomic fuel elements.
Both uranium and t_horium as well as other toxic substances, were used in the
manufacture of reactor parts. Upon information and belief, the nuclear waste from this
manufacturing process was discharged into the drinking water and air of the adjoining
residential neighborhood where the plaintiffs herein resided. These radioactive materials,
their by-products and their decay, or “daughter,” products are highly toxic and
carcinogenic. At no time were any of the plaintiffs, or, upon information and Belief, any
of the other residents of their neighborhood, ever informed of the presence of a nuclear
processing facility in their neighborhood nor were they ever warned of the attendant
dangers of having a nuclear processing facility in their neighborhood. Each of the
Verizon defendants, alone or with each other, owned, operated, managed and maintained
the Sy;lvania facility. -

13.  The Non-Verizon Defendants caused and/or permitted chemical contamination

and/or other toxins from their operations and properties at the aforementioned facility to



be discharged into the ground water utilized by plaintiffs. Operations at the
aforementioned locations have also involved the use of non-radioactive chemicals, many
of which are classified as hazardous under applicable federal law.

14.  Upon information and belief, Plaintiffs contend that from the time the Sylvania
facility began{operating in or about 1952 to its closure, including any remediation and/or
decommissioning operations, it generated significant amounts of substances that are
highly toxic to humans and the environment. Plaintiffs further contend that throughout
the Sylvania facility’s operating history, each licensee and/or operator and/or owner has
caused recurrent releases of radioactive and toxic materials into the environment, in
complete disregard of applicable law, and of the health and safety of the surrounding
communities and the local environment. These reckless, negligent and grossly negligent
releases occurred in various ways, including the discharge of radioactive and toxic
materials into public water bodies, the emission of radioactive and toxic materials from
facility stacks, the exposure of workers, who could then spread contamination outside the
worksite, and improper disposal of materials which eventually leaked from storage tanks
and other disposal systems.

15. These reckless, negligent and grossly negligent releases have in turn resulted in
the exposuré of persons living in the area to toxic and radioactive materials. Be.:cause of
the long half-life of the radioactive substances involved, persons living at or near the
Sylvania facility have also been exposed to these dangerous substances.

16. Upon information and belief, the substances to which Plaintiffs ax.ld their

communities were exposed include but are not limited to uranium, thorium and/or other

nuclear materials and/or chemical toxins. Some of these substances were used in the

10



actual conduct of Defendants' operations, and some were by-products or decay
("daughter") products.

17.  Upon information and belief, Plaintiffs contend that the Sylvania facility was not
operated in compliance with applicable state, local and federal laws. Further, Plaintiffs
contend that from the beginning, the Verizon defendants engaged in a pattern of
negligent, grossly negligent and reckless behavior in their operation, remediation and/or
decommissioning of the Sylvania facility, and that this pattern of behavior was
implemented with full knowledge of the hazards associated with th.e radioactive, toxic,
and hazardous substances associated with their operations.

18.  The Non-Verizon defendants negligently, recklessly and/or carelessly caused
and/or permitted the release of chemicals and/or other toxins into the surrounding
environment.

19.  While conducting operations in a manner in clear violation of other applicable
laws, and common law duties, Defendants also sought to prevent details about their
operations, and about the hazards of their operations and property, from reaching
workers, Plaintiffs, or the surrounding community. During all relevant times, Defendants
or their predecessors were aware of the fact that they were releasing toxicﬁ anci radioactive
materials into the air, water and soil. Defendan'ts opted not to take sufficient remedial
measures to eliminate or abate the emissions and releases, manifesting a casual attitude
towards environmental and health safety, even though they were aware of the health risks
posed to these Plaintiffs by such releases. At the same time, Defendants withheld

information about the dangers from Plaintiffs and the community.
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20.  Defendants' failure to inform Plaintiffs of the health risks associated with the
substances emitted from Defendants' facilities and property resulted in Plaintiffs being
deprived of -information crucial to their ability to limit their exposure or take other
appropriate action. Plaintiffs could not therefore have reasonably determined the cause,
of their injuries until recently, when outside consultants publicly revealed the presence of
nearby contamination attributable to the facilities.

VI

CAUSES OF ACTION

Count One

CLAIMS AGAINST THE VERIZON DEFENDANTS

21.  Plaintiffs repeat the allegations contained in Paragraphs 1 through 26 and
incorporate them by reference as if fully set forth herein.

22.  The Verizon defendants owned the Sylvania facility.

23.  The Verizon defendants operated the Sylvania facility.

24.  The Verizon defendants managed the Sylvania facility.

25. | The Verizon defendants controlled the Sylvania facility.

26.  The Verizon defendants maintained the Sylvania facility.

57 The Verizon defendants, and/or their corporate predecessors, owned, operated.
managed, controlled and maintained the Sylvania facility as an enterprise.

58.  The Verizon defendants, and/or their corporate predecessors, capitalized the
operation of the Sylvania facility.

59. At all relevant times, the Verizon defendants, and/or their corporate predecessors.

centrally controlled the operation of the Sylvania facility, thereby providing a basis for
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liability, notwithstanding the Verizon defendants’ contention that the Sylvania facility
was, in whole or in part, owned, operated, managed and controlled by wholly owned
subsidiaries.

30. At all relevant times, the assets of the Verigon defendants, and/or their corporate
predecessors, were combined with the assets of the wholly owned subsidiaries that
defendants contend owned, operated, managed and controlled the Sylvania facility,
thereby providing a basis for liability.

31. To the extent that the Sylvania facility was, in whole or in part, owned, operated,
managed and controlled by wholly owned subsidiaries of the Verizon defendants, and/or
their corporate predecessors, at all relevant times the Verizon defendants shared
knowledge of the negligent, grossly negligent, reckless and careless operation of the
Sylvania facility, the dangers it posed to the residents of the surrounding communities,
and the potential liabilities the operation of the facility created, thereby providing a basis
for liability.

32.  The Verizon defendants, and their corporate predecessors, attempted to limit their
responsibility for the injuries resulting from the negligent, grossly negligent, reckless and
careless operation of the Sylvania facility through the creation of wholly, or partially,
owned subsidiaries.

33.  To the extent that the Verizon defendants assert that they are not liable for the
operation of the Sylvania facility because such operation was, owned, operated, }nanaged,
controlled and maintained by wholly, or partially, owned subsidiaries, the Verizon
defendants are liable in that the subsidiaries failed to maintain sufficient capital, bonds

and/or insurance to be answerable in a multiple plaintiff personal injury action. Through
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the creation of these subsidiaries, and their undercapitalization, the Verizon defendants
externalized the costs and risks associated with the negligent, grossly negligent, reckless
and careless operation of the Sylvania facility, thereby providing a basis for liability.

34.  Plaintiffs in this case assert numerous state common law claims against
Defendants for injuries suffered. Because the Verizon defendants are regulated by the
terms of the federal Price Anderson Act, as hereinafter more fully appears, those state law
claims are statutorily deemed to arise under the federal Price Anderson Act, thereby
stating a federal cause of action. 42 U.S.C. §2014(hh); §2210.

35. The Verizon defendants in this action have, at times material to this action,
conducted various activities involving nuclear materials. These activities include
collecting and processing uranium, thorium and other radioactive and/or toxic substances.
They are therefore engaged in the development, use and control of atomic energy within
the terms of the Atomic Energy Act, 42 U.S.C. §2011 er seq. A consequence of these
activities is the requirement that the Verizon defendants obtain a federal license
authorizing their operations involving nuclear materials. 42 U.S.C. §§2210, 2073, 2092,
2093, 2111. Upon information and belief, the Verizon defendants or their predecessors
and/or agents have at all relevant times held such federal licenses.

36. In 1957, Congress amended the Atomic Energy Act to implement its policy to
foster private sector participation in the nuclear energy industry. These 1957
amendments became known as the Price Anderson Act. The uranium, thorium and other
radioactive substances possessed, processed and stored by the Verizon defendants at the
Sylvania facility are nuclear by-product materials, special nuclear materials and/or source

materials. 42 U.S.C. §2014(e), (), (aa). Any release of these by-product, special nuclear,

14



or source materials causing bodily injury, sickness, disease, death, loss or damage to
property, or loss of use of property constitutes a "nuclear incident" under the terms of the
Price Anderson Act. 42 U.S.C. §2014(q). Plaintiffs in this case contend that the Verizon
Defendants operated the Sylvania facility in a negligent, grossly negligent, and reckless
fashion, and have as a consequence caused the frequent release of by-product, special
nuclear, and/or source materials into the surrounding communities, thereby causing a
"nuclear incident" or series of "nuclear incidents" under the Price Anderson Act.

37.  Plaintiffs further argue that these releases have exposed Plaintiffs and their
property to highly dangerous materials. Plaintiffs have sustained serious injuries as a
direct and proximate cause of these exposures. Plaintiffs have suffered bodily injury,
sickness, and/or disease as a direct and proximate result of their exposures. Plaintiffs'
cause of action therefore asserts legal liability based upon a "nuclear incident," or series
of such incidents, and is consequently a "public liability action” within the terms of the
Price Anderson Act. 42 U.S.C. §2014(w), §2014(hh).

38.  The Price Anderson Act further provides that in "public liability actions" arising
under the Act, the law of the state in which the "nuclear incident" occurred shall provide
the substantive rules of decision unless such law is inconsistent with the Act. ' The causes
of action enumerated in TH[ 40 through 76 exist by virtue of the laws of the state of New
York in which the "nuclear incident” occurred, and are therefore properly before this
court as both federal causes of action arising under the Price Anderson Act and as state
law claims ancillary and pendant to the federal claims. 42 U.S.C. §2014(hh), §2210.

39.  Plaintiffs claim damages therefore in the amount of FIFTEEN MILLION AND

00/100 (815,000,000.00) DOLLARS.
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Count Two

NEGLIGENCE

40. Plaintiffs repeat the allegations contained in Paragraphs 1 through 39 and
incorporate them by reference as if fully set forth herein. "
41. Defendants owed to Plaintiffs a duty of due care which could only be satisfied by
the legal, safe, and proper geﬁeration, use, management, storage and disposal of the
radioactive, toxic and hazardous substances in Defendants" possession. Defendants also
had a specific duty to prevent the discharge or release of such substances which might
harm the persons or economic interests of Plaintiffs. Defendants also had a specific duty
to warn or notify Plaintiffs of the potential hazards of exposure to radioactive, toxic and
hazardous substances and to warn or notify Plaintiffs of the fact that discharges or
releases of these substances had occurred, and were likely to occur in the future.

42.  Further, Defendants had a duty to comply with applicable state, federal, and local
governmental laws, regulations, and guidelines applicable to persons generating,
managing, storing, using, and disposing of radioactive, hazardous and toxic substances.
43. Defendants breached these duties by their negligent, grossly negligent, and

reckless generation, management, storage, use, and disposal of radioactive, hazardous

and toxic substances and their negligent, grossly negligent, and reckless conduct of

operations at the Sylvania and/or adjoining facilities, including any remediation and

decommissioning activities. Additionally, the Verizon Defendants breached their duty of
care by permitting the plaintiffs to be exposed to an amount of radiation in excess of
federally defined permissible radiation dose standards. Such conduct by Defendants was

in non-compliance with applicable federal. state and local laws, regulations, and
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guidelines. Defendants’ grossly negligent, negligent, reckless, careless and illegal
conduct resulted in the dangerous release of radioactive, hazardous and toxic substances
into the communities surrounding the Sylvania facility. These actual and continued
releases have subjecyed Plaintiffs to an unreasonable risk of harm, and to actual injuries
to their persons and economic interests. Defendants also failed to warn Plaintiffs of the
actual and threatened releases of such substances and of the reasonably foreseeable
effects of such releases, an omission that was reckless, grossly negligent, and/or
negligent. Finally, Defendants failed to act to prevent their releases from harming
Plaintiffs.

44.  The Verizon defendants knew or should have known about the hazards associated
with nuclear operations. Additionally, the legislative history of the Price Anderson Act,
which was passed with the active participation of ~private companies involved in the
nuclear power industry, is rife with references to the extreme consequences that could be
expected in the event of a nuclear accident. Indeed, the gravity of such consequences
was a major contributing factor to the passage of the Price Anderson Act.

45. The defendants clearly knew or should have known that their generation.
management, storage, use, disposal, releases, or discharges of fadioactive, toxic and
hazardous substances at the Sylvania or adjoining facilities would result in actual injuries
and increased risks to the persons and economic interests of the public living near the
facility.

46. The Non-Verizon defendants were negligent, careless and reckless in the
generation, management, storage, use, disposal and/or discharge of chemicals and/or

toxins and/or in failing to prevent and failing to warn of discharges from their property.
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47.  Defendants' negligence was a direct and proximate cause of injuries to Plaintiffs,
causing both actual present harm and creating an increased risk of harm to their persons
and economic interests. Plaintiffs are entitled to recover damages for such injuries.
48.  Plaintiffs claim damages in the amount of FIFTEEN MILLION AND 00/100,
(815,000,000.00) DOLLARS.

Count Three

NEGLIGENCE PER SE

49.  Plaintiffs repeat the allegations contained in Paragraphs 1 through 48 and
incorporate them by reference as if fufly set forth herein.

50.  Plaintiffs contend that throughout their history, the Sylvania facility was operated
in non-compliance with applicable federal, state and local laws and regulations
promulgated thereunder, and that the Defendants permitted the plaintiffs to be exposed to
an amount of radiation in excess of federally defined permissible radiation dose
standards. Applicable statutes include but are not limited to the Atomic Energy Act, 42
U.S.C. §2011 et. seq., and the regulations issued thereunder, the Price Anderson Act, 42
US.C. §2210 et seq, and regulations issued thereunder; the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA), 42 U.S.C. §9601,
§9603, §9611(g), and regulations issued thereunder; the Toxic Substances and Control
Act (TSCA), 15 U.S.C. §2601, §2607(e) and regulations issued thereunder; the Resource
Conservation and Recovery Act (RCRA) 42 U.S.C. §6901, §6924(d), §6925 and
regulations issued thereunder; the Emergency Planning and Community Right to Know
Act (EPCRTKA) 42 U.S.C. §11001, §11023 and regulations issued thereunder; and

applicable New York air and water quality protection and waste disposal laws.
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51.  The Non-Verizon defendants operated their respective facilities in violation of
applicable law.
" §2.  These violations of applicable state, federal and local laws, regulations and-
guidelines were a direct and proximate cause of injuries to Plaintiffs. The increased risk
of harm and the actual present harm to their person and economic interests are precisely
the types of injuries these applicable laws were designed to prevent. Violation of these
statutes thereby constitutes per se negligence.
53. As a result thereof, plaintiffs claim damages in the amount of FIFTEEN
MILLION AND 00/100 ($15,000,000.00) DOLLARS.

Count Four

ABSOLUTE OR STRICT LIABILITY

54.  Plaintiffs repeat the allegations contained in Paragraphs 1 through 53 and
incorporate them by reference as if fully set forth herein.

55. The conduct of nuclear processing activities, and/or the use of industrial
chemicals including any remediation and decommissioning activities, poses significant
risk of harm to persons living and working in the vicinity of the operation. “The
consequences of nuclear accidents or incidents to health, property and the environment
are extremely dire, and can be measured in the millions, if not billions of dollars. Nor is
it possible to eliminate the risk by taking reasonable precautions. Finally, processing
nuclear materials has never been a matter of common usage; indeed, prior to 1957,
private operators were not permitted to engage in such activities at all. The conduct of
nuclear processing activities, and/or the use of industrial chemicals at the Sylvania and/or

adjoining facilities clearly constituted abnormally dangerous activities.
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56. In addition, with full knowledge of the en;fironmental and health hazards
associated with the processing of nuclear fuel components and the use of industrial
chemicals, Defend/ants and their predecessors chose to establish the Sylvania and/or
adjoining facilities in the midst of residential communities in Hicksville, Westbury and
Jericho, New York with facilities being located literally across the street from homes.
Although Plaintiffs maintain the Defendants' activities were abnormally dangerous per se,
the location of such activities in a well-populated area such as Hicksville, Westbury or
Jericho, New York, would independently have rendered them abnormally dangerous.

57. As a direct and proximate result of the Defendants' collection, handling,
processing, storage and disposal of radioactive, toxic and hazardous substances at the
Sylvania and/or adjoining facilities, there have been releases of such substances into the
environment, thereby injuring Plaintiffs, which injuries include actual present harm and
increased risks of harm to their persons and economic interests. These injuries constitute
the type of harm the possibility of which made the Defendants' activities abnormally
dangerous.

58.  Defendants are therefore strictly liable to Plaintiffs for all damages which have
resulted and which will continue to result from the collection, handling, processing,
storage and disposal of radioactive, toxic and hazardous substances at the Sylvania and/or
adjoining facilities.

59.  Plaintiffs claim damages in the sum of FIFTEEN MILLION AND 00/100

(815,000,000.00) DOLLARS.
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Count Five

MISREPRESENTATION AND CONCEALMENT

60.  Plaintiffs repeat the allegations contained in Paragraphs 1 through 59 and
incorporate them by reference as if fully set forth herein. 5
61. Some or all of the Defendants, at various times, both negligently .andlor
intentionally failed to disclose to Plaintiffs material facts or, any facts, concerning the
nature and the magnitude of the releases of radioactive, toxic and hazardous substances
from the Sylvania nuclear processing facility and/or adjoining facilities despite the fact
that the defendants knew for decades of the hazards of the substances they had released
into the surrounding environments.  Finally, Defendants have continued to make
misrepresentations to members of the community regarding their ability to restore the
land and water at or near thé Sylvania facility such that those properties can safely be
made available for unrestricted use.

62.  Each of these misrepresentations and/or concealments were made by Defendants
individually, jointly and in conspiracy with each other, and were made with the intention
of creating a false impression in the minds of the Plaintiffs as to the true environmental
status of the community and the true health risks accompanying Defendants' releases of
toxic, hazardous and radioactive substances such that Plaintiffs would be lulled into
complacency, and would refrain from seeking redress or pursuing other remedial action.
63.  Plaintiffs reasonably believed and in good faith relied upon Defendants'
misrepresentations and concealments in making decisions regarding seeking legal redress

or pursuing remedial actions.



64.  Many of the injuries to Plaintiffs arising out of the releases of radioactive, toxic
and hazardous substances by Defendants into the environment have been compounded by
the passage of time and Plaintiffs' reliance upon Defendants’ misrepresentations and
concealments. Plaintiffs' injuries include both actual present harm and increased risk of
harm to the person and economic interests of Plaintiffs. All injuries were directly and
proximately caused by Plaintiffs' reliance upon Defendants' false and misleading
representations, omissions and concealments. Plaintiffs sustained damages including
injuries, illnesses, and/or disabilities. Plaintiffs are entitled to recover damages for such
injuries.
65.  Plaintiffs did not discover the fraud alleged until recently and plaintiffs further
allege that the statute of limitations to commence these actions is tolled as a result of the
defenciants’ fraudulent concealment and misrepresentations.
66.  Plaintiffs claim damages in the sum of FIFTEEN MILLION AND 00/100
(815,000,000.00) DOLLARS.

Count Six

CIVIL CONSPIRACY

67.  Plaintiffs repeat the allegations contained in Paragraphs 1 through 66 and

incorporate them by reference as if fully set forth herein.
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68. Some or all of the Defendants, their officers and employees, and other persons
and entities unknown to Plaintiffs, at various times, acied together with the common
purpose of conducting operations at the Sylvania and nearby facilities in an unlawful
manner, and with the further common purpose of unlawfully concealing operations &
such facilities from the public and of concealing the fact that releases of toxic substances,
radiation, and pollutants were occurring.

69. In furtherance of this conspiracy, Defendants have taken overt steps to conceal the
nature of plant operations from the public and from regulators, and have failed in their
legal duty to disclose the fact that releases of toxic pollutants and radiation have
occurred. Such concealment is a violation of law, and a violation of Defendants’ duty to
Plaintiffs as members of the community.

70.  In furtherance of this conspiracy, Defendants have also falsely and fraudulently
represented the nature and extent “of releases of toxic, hazardous and radioactive
substances from the Sylvania and/or nearby facilities, have misrepresented the health and
environmental risks associated with such releases and with the operations of Defendants'
facilities, and have concealed information known to Defendants about the health risks
and the status of knowledge regarding the dangerous properties of the toxic, hazardous
and radioactive substances used, processed, generated and released from the facilities.

71. As a direct and proximate result of Defendants' conspiracy, Plaintiffs have
suffered injuries to their persons and economic interests and are entitled to recover

damages for such injuries.

72.  Plaintiffs claim damages in the sum of FIFTEEN MILLION AND 00/100°

($15,000,000.00) DOLLARS.
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73.
incorporate them by reference as if fully set forth herein.

74.

VIIL
DAMAGES
Plaintiffs repeat the allegations contained in Paragraphs 1 through 72 and

N4
t

As a direct and proximate result of Defendants' tortious conduct as alleged above,

Plaintiffs have been injured by exposure to toxic and radioactive substances. Plaintiffs

have been damaged in the following particulars and seek to recover therefore:

a. Plaintiffs have suffered and will continue to suffer great physical pain and
mental anguish and will continue to suffer great pain and anguish throughout their
lifetime;

b. Plaintiffs have incurred hospital and/or medical and/or pharmaceutical and/or
other expenses and will continue to incur such expenses in the future due to the
permanent nature of their injuries resulting from exposure to toxic and radipactive
substances, from which injuries they now suffer and will continue to suffer in the
future;

c. Plaintiffs suffer a physical impairment at this time and will continue to suffer
this impairment in the future due to their injuries resulting from exposure to toxic
and radioactive substances;

d. Plaintiffs suffer a permanent partial disability at this time and will become
permanently and totally disabled in the future due to the progressive character of
injuries resulting from exposure to toxic and radioactive substances;

e. Individuals have suffered a present increased risk of developing cancer and

other serious diseases as a result of exposure to toxic and radioactive substances,
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and will require medical detection and surveillance services, including medical
testing, preventive screening and the commission of independent studies adequate
to quantify the adverse health effects of Defendants' releases of radioactive, toxic
and hazardous substances, and to allow Plaintiffs to take preventive action and to
receive the early warning necessary to i-ncrease the efficacy of treatment of
disease; '

f. Plaintiffs have suffered a progressive loss of wages and earning capacity and
will continue to suffer a loss of earning capacity and wages throughout their
lifetimes;

g. Plaintiffs require or will require domestic help and nursing care due to their

disabilities and have been or will be required to pay for such domestic help and

nursing services;

h. Prior to the onset of their symptoms, Plaintiffs were extremely active and

participated in numerous hobbies and activities, and as a result of their injuries,
Plaintiffs have been and will be prevented from engaging in some of said
activities which were normal to them prior to developing symptoms and injuries
resulting from exposure to toxic and radioactive substances. Plaintiffs have been
and will otherwise be prevented from participating in and enjoying the benefits of
a full and complete life; and

i. Plaintiffs seek punitive damages because Defendants’ c'onduct was grossly
negligent and reckless in their exposure to the general public and Plaintiffs herein
of toxic and radioactive materials in amounts that exceeded federally and state

defined dosage limits in violation of applicable state, federal, and local
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" governmental laws, regulations, and guidelines applicable to persons generating,
managing, storing, using, and disposing of radioactive, hazardous and toxic
substances.

75.  Defendants’ liability is nét limited pursuant to Section 1601 of the CPLR by;
reason of one or more of the exemptions of CPLR Section 1602.

76.  To the extent that any plaintiff herein is required to, it is alleged that pursuant to
CPLR 214-c, the technical, scientific or medical knowledge and information sufficient to
ascertain the cause of their injury had not been discovered, or identified, or determined
prior to the expiration of the period within which this action could otherwise have been
brought and that the plaintiffs would have otherwise satisfied the requirements of 214-c
subdivisions 2, 3 and 4.

VIIL

PRAYER FOR RELIEF

77.  WHEREFORE, Plaintiffs demand judgment against the Defendants as follows:

First Count $15,000,000.00
Second Count $15,000.000.00
Third Count $15,000,000.00
Fourth Count $15,000.000.00
Fifth Count $15,000.000.00
Sixth Count $15,000.000.00
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and as to each of them, jointly and severally, for general damages, special damages, for
punitive and exemplary damages, for their attorneys' fees and costs expended herein, for
prejudgment interest where allowable by law and post judgment interest on the judgment
at the rate allowed by la»\;. 4
78.  Plaintiffs seek such other relief as is just and equitable.

JURY TRIAL DEMAND
79.  Plaintiffs demand that all issues of fact in this case l?e tried to a properly

empanelled jury.

December 13, 2002
New York, New York

Sullivan Papain Block McGrath & Cannavo
P.C. '

Attorneys for Plaintiffs

120 Broadway, 18" Floor

New York, New York 10271

(212) 732-9000

FAX: (212) 571-3903

BY:

THOMASHDEAS (TJD 9226)
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STATE OF NEW YORK, COUNTY OF s

.

’
1, the undersigned, am an attorney admitted to practice in the courts of New York, and

D certify that the annexed
aomeys 1138 Deen compared by me with the original and found to be a true and complete copy thereof.
Cartification
say that. I am the attorney of record, or of counsel with the attorney(s) of record, for

. I have read the annexed
aromev's  know the contents thereof and the same are true to my knowledge, except those matters therein which are stated to be alleged on information

Vefcaton  ond belief, and as to those matters 1 believe them to be true. My belief, as to those matters therein not stated upon
ammation  knowledge, is based upon the following.

Check Applicable Box

The reason I make this affirmation instead of is

1 affirm that the foregoing statements are true under penalties of perjury.
Dated:

(Print signer’s name below signature)

STATE OF NEW YORK, COUNTY OF ss:
being swom says: I am
D in the action herein, I have read the annexed
mavidust  know the contents thereof and the same are true to my knowledge, except those matters therem which are stated to be alleged on
verication  jnformation and belief, and as to those matters I believe them to be true.
the of
D a corporation, one of the parties to the action; I have read the annexed
Coporate  know the contents thereof and the same are true to my knowledge, except those matters therein which are stated to be alleged on
Verfication . .
information and behef, and as to those matters I believe them to be true.
My belief, as to those matters therein not stated upon knowledge, is based upon the following:

Check Applicable Box

Sworn to before me on , 20

(Print signer'’s name below signature)

STATE OF NEW YORK, COUNTY OF ss:
being sworn says: I am not a party to the action, am over 18 years of
age and reside at
On , 20 ,1served a true copy of the annexed
in the following manner:
0 by mailing the same in a sealed envelope, with postage prepaid thereon, in a post-office or official depository of the U.S. Postal Service

Service
ymar  within the State of New York, addressed to the last-known address of the addressee(s) as indicated below:

0

pemonas DY delivering the same personally to the persons at the address indicated below:

Service
m) by transmitting the same to the attorney by electronic means to the telephone number or other station or other limitation designated by the

sermcety  attorney for that purpose. In doing so I received a signal from the equipment of the attorney indicating that the transmission was received,
Biecronc and mailed a copy of same to that attorney, in a sealed envelope, with postage prepaid thereon, in a post office or official depository of the
U.S. Postal Service within the State of New York, addressed to the last-known address of the addressee(s) as indicated below:

Check Applicable Box

O by depositing the same with an overnight delivery service in a wrapper properly addressed. Said delivery was made prior to the latest time
%‘fu'"'”‘,’;' designated by the overnight delivery service for overnight delivery. The address and delivery service are indicated below:
Service

Swom to before me on , 20

(Print signer's name below signature)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MELVIN SCHWINGER; SUSAN MAIERS WISEMAN; and CLAIRE HODKINSON,

Plaintiffs,
-against-

VERIZON NEW YORK, INC.,, individually and as successor to GTE OPERATIONS SUPPORT
INCORPORATED, et al.,

Defendants.

SUMMONS AND COMPLAINT

SULLIVAN PAPAIN BLOCK MCGRATH & CANNAVO P.C.
Attorneys for

120 BROADWAY
NEW YORK, NEW YORK 10271
(212) 732-9000

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the courts of New York
State, certifies that, upon information and belief and reasonable inquiry, the contentions contained in the
annexed document are not frivolous.

Dated:.. ... .. cooee et e cevrres Signature e oo oo

Print Signer’s Name
Service of a copy of the within i is hereby admitted.
Dated:
Attorney(s) for

PLEASE TAKE NOTICE
5
s [ thatthewithinis a (certified) true copy of a
t nomceor  enlered in the office of the clerk of the within named Court on 20
§ ENTRY
g
© that an Order of which the within is a true copy will be presented for settlement to the

nonice or  Hom. one of the judges of the within named Court,
SETTLEMENT at
on . 20 ,at M.
Dated:

SULLIVAN PAPAIN BLOCK MCGRATH & CANNAVO P.C.
Attorneys for

120 BROADWAY
To- NEW YORK, NEW YORK 10271

Attt gyt <) fen




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

VERIZON, INC. et al.,

)
MELVIN SCHWINGER et al., ) 4
%
Plaintiffs, ) 02 CV 6530 (LDW, ARL)

)

v. )

)

)

)

)

Defendants.

THE SYLVANIA DEFENDANTS'
NOTICE OF MOTION TO DISMISS THE AMENDED COMPLAINT

PLEASE TAKE NOTICE that, upon the accompanying memorandum and all other papers and
proceedings in this action, Verizon Communications Inc., GTE Corporation, GTE Products of Connecticut
Corporation and GTE Operations Support Incorporated (collectively, the “Sylvania Defendants”) will move this
Court before the Honorable Leonard D. Wexler at the United States Courthouse, 100 Federal Plaza, Central Islip,
New York 11722, on a date and time to be scheduled by the Court, for an order, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, dismissing the Amended Complaint on the ground that it fails to state a claim upon

which relief may be granted and for such other and further relief as may be just and proper.

Dated: January 27,2003 Rcspectfully sub
New York, New York

Ned N. Isokawa (NI 5042) leham Pratt (WP 5178)

PAUL, HASTINGS, JANOFSKY & WALKER, LLP Frank M. Holozubxec (FH 0442)

55 Second Street Wendy E. Long (WL 3396)

San Francisco, California 94105 KIRKLAND & ELLIS

(415) 856-7000 : 153 East 53" Street
New York, New York 10022
(212) 446-4800

Robert L. Folks (RF 8773)
ROBERT L. FOLKS & ASSOCIATES, LLP.
510 Broad Hollow Road
Melville, New York 1 1747
(631) 845-1900
Attorneys for the Sylvania Defendants




KIRKLAND & ELLIS

PARTNERSHIPS INCLUDING PROFESSIONAL CORPORATIONS

Citigroup Center
153 East 53rd Street
New York, New York 10022-4611

Frank Holozubiec Facsimils:
To Call Wnter Directly: 212 446-4800 212 446-4900 -,
(212) 446-4892 !
frank_holozubiec@ny.kirkland com www.kirkland com
January 27, 2003
BY U.S. MAIL

Please See Attached Service List

Re:  Schwinger et al. v. Verizon, Inc. et al., Case No. CV 02-6530
Astuto v. Verizon, Inc. et al., Case No. CV 02-6529

Dear Counsel:

We represent Verizon Communications Inc., GTE Corporation, GTE Products of
Connecticut Corporation, and GTE Operations Support Incorporated (the “Sylvania
Defendants™). Enclosed are the Sylvania Defendants’ motions to dismiss the above-captioned
actions, together with a memorandum of law and accompanying exhibits in support of this

motion.

Sincerely,

Frank Holozubiec
FMH:rvh
Enclosures

cc:  Chambers of The Honorable Leonard D. Wexler (by U.S. Mail, without enclosures)
Chambers of The Honorable Arlene R. Lindsay (by U.S. Mail, without enclosures)

Chicago London Los Angeles San Francisco Washington, D.C

—

—_——
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Frank V. Floriani, Esq.
Thomas Dezs, Esq.
Andrew Carboy, Esq.

SULLIVAN PAPAIN BLOCK MCGRATH & CANNAVO

P.C.

120 Broadway, 18th Floor

New York, New York 10271

T: (212) 732-9000

F: (212)266-4141

counsel for Schwinger plaintiffs

Email: floriani@triallawl.com
tdeas@mallawl.com

acarboy@triallaw].com

Scott Schutzman, Esq.

Law Office of Scott Schutzman, Esq.
On behalf of Plaintiffs

3700 S. Susan Street

Santa Ana, CA 92704

T: (714) 543-3638

F: (714) 245-2449

Email: schutz@msn.com

Michael David Lichtenstein, Esq.
LOWENSTEIN SANDLER PC

65 Livingston Avenue

Roseland, New Jersey 07068

T: (973) 597-2408

F: (973) 597-2409

counsel for General Semiconductor, Inc.
Email: mlichtenstein@lowenstein.com

Jonathan Brooks, Esq.

Ruskin Moscou Faltischek, P.C.
190 EAB Plaza

East Tower, 15th Floor
Uniondale, New York 11556-0190
T: (516) 663-6632

F: (516) 663-6832

counsel for Air Techniques Inc. and AT Realty Co.

LLC
Email: jbrooks@rmefpc.com

William Savino, Esq.

RIVKIN RADLER LLP

EAB Plaza

Uniondale, New York 11556-0111
T: (516) 357-3349
F: (516) 357-3333
counsel for Harnis Corporation
Email: William.Savino@rivkin.com

David Jaroslawicz, Esq,
Elizabeth Eilender, Esq.
JAROSLAWICZ & JAROS, ESQS.
150 William Street
New York, New York 10038

T: (212) 732-2780

F: (212) 732-6746

counsel for Astuto plaintiffs

Email: davenyesq@aol.com

Eeilenderl@aol.com

-

Jeffrey Goldstein

Air Techniques Inc.

70 Cantiague Rock Road
P.O. Box 870
Hicksville, NY 11802
(516) 433-7683

Avi Lew, Esq.

DL ROTHBERG & ASSOCIATES, P.C.

1350 Broadway, Suite 1711

New York, New York 10018

T: (212) 714-1212

F: (212) 714-0304

counsel for Jerry Spiegel Associates Inc. and K.B.
Co.

Email: aal@rothberglaw.com

Diana Elaine Goldberg, Esq.

Thomas Southwick, Esq.

Mound, Cotton, Wollan & Greengrass

One Battery Park Plaza

New York, New York 10004

T: (212) 804-4200

F: (212) 344-8066

counsel for Anchor/Lith Kem Ko and Fuji Hunt

Photographic Chemicals, Inc.

Email: dgoldberg@moundcotton.com
tsouthwick@moundcotton.com

Dianne K. LeVerrier, Esq.

John M. Ammentano, Esq.

Farrell Fritz, P.C.

EAB Plaza

Uniondale, New York 11556-0120

T: (516) 227-0700

F: (516) 227-0777

counsel for Barson Composites Corporation

Email: dleverrie@farrellfritz.com

-——



Gayle N. Moran, Esq.

Buchanan Ingersoll Professional Corp.

140 Broadway, 35" Floor

New York, New York 10005

T: (212) 440-4000 .
F: (212) 440-4401

counsel for General Instrument Corporation
Email: morangn@bipc.com

Mark Brooks

A-T Realty Co.

70 Cantague Rock Road
P.O. Box 870
Hicksville, NY 11802
(516) 433-7683
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Centract Ne. AT(30-1)-1293

THIS CONTRACT, entered into as of the 10th day of December, 1951,
by and between the UNITED STATES OF AMERICA (hereinafier rsferred to as the
nGovernment), acting through the UNITED STATES ATMIC ENERQGY COMMISSION
(herainafter referrsd to as the nCommission®), and STLVANIA EILECTRIC
PRCUCTS, IRC. (hereinafter referred to as the ncontractort), a corporation
organized and exlsting under the laws of the Commomwealth of Massachusstts,
with its principal place of business in New York City, New York;

-

WITNESSETH THAT:

WHEBEAS, by Letter Contract No. AT(30-1)~1293, dated Decexber 10,
1951, tha Govermment and’the Contractor agreed, smong other things, that
the Contractor would perform for the Government the resesarch and develep-
ment work provided for in said Letter Coniract; and

WHEREAS, the Oovernment and the Contractor, as contemplated by
said Letter Contract, have nesgotiated and arrived at this definitive
agreemsnt which merges with and supersedes sald Letter Contract; and

WHEEREAS, this contract is authorized by law, including the Atomic
Energy Act of 19f16;

*

NOW, THEREFORE, the parties hereto agree as follows:
ARTICLE I - SCOPE OF THE WORK

1. The Contractor shall conduct studies, experimental investi-
gations and other research and development work for the Government, the
details of which research and davelopment work are met forth in the classi-
fied Appendix 'Bt to this contract. A copy of said Appendix 'B' signed by
the Contractor is on file in the offices of the Commission and sald Appen-
@ix 'B' is incorperated hersin by reference and made a part hereof.

2. The Contractor shall furnish all materials, equipment,
facilities and premisass, and a1l other properties and services requisite to
the proper performance.of the work under this contract, except to the ex-
tent that the Covernment may elect to furnish such preperties or services.

ARTICLE II - SITE OF THE WORK

1. Principal Site

The principal site of the work of this contract shall be the
land and plant of the Contractor on Cantiague Road in Hicksville, Long
Island, including, but only from January 1, 1953 on, the one-story frame
building at this lecatlon, leased at the date of cormencement of the period
of performance of the work of this contract, to the United States Depariment

- 2 -
st e NAEN IT
B 2 TN 3 -
2 e oowtd NP WRANAS C: 708
BCCOSS nvy q'IJN 3zl - oA 205

: . ———— WV Tave M3
YN U PR .’1&

A RY

. AR ,},g



+ Reproduced et the Nadonal Arthwves

|

of Agriculture, unless the Commission approves a substitute site in writing
and until the date approved by the Commission for such substitution.

2. Alteration at Site

The Contractor shall alter the plant.end other facilities at
any principsl site of the work, referred to in paragraph 1 above, to .the
extent the Commission considers such .alterations pecessary to the praper

' H t

i N .0

performance of «the work hemnd?r. . . AL

P

PR,

3
b

s

3. 'I’ra!}ifar of Site ~ . . b -:n._-:'. [

. . ! - AR S LV

The Coptractor shall not sell, lsase,.license or otherwise.
transfer ownership or occupancy of any plant lpme,nrgothar'fad.lities at
any principal .site of the work referred to in paragraph 1 above, ‘or of
said site or any portien thersof, without tho.appr?nl; of the Cormigsion.

b, - Nqn-Contract otivities, . AL oL T
R S X i Voo s _— j'-,,_r.,;g;_:,..-..'"_, R .,
. iThe.Contractor shall not engage in{or.pet tiothers to o :

engage in activifies other than activities in psrformince of the work of
this contract.at any. prinéipal.site of the work-referred to in paragraph 1

above, without.the approval of-the Commission. . v Tl
“a .ﬁ‘ '.; R -k . LY N w s ;:, -
5, Heg‘neét for\approval \ aoa
Lo, - : S ]

L-, P + P "!:_ : \ .
Any r;quhat of the Contractor to the Comeission for approval
pursuant to either of paragraphs 3 or L above, shall .specify the extent of
such transfer or non-contract activities amd should further speclfy the
Contractor!'s proposed reduction An the gllowance for use and occupancy set
forth in paragraph 3 of- article -IV, CONSIDERATION, and the Contractor's
estimate of the reduction in other costs of this.contract to the Governmant
that would result.should-the Cozmission grant the reguested approval. AnYy
reduction in-the.allowance for-use and occupancy agreed upon shall be sat
forth in an amezdment to this contract. ;

ARTICLE TI1 - TER{, EXPIRATION AND 'TEEMINATION

PR L > -t

1. Thé period oi: performance of the work under this contract
shall commence on December 10, 1951 and, subject.to the.provisions of thls
Article, shall end on June 30, 1953, . . . .

2. Termination

.ae- For Default. . . . - . ,

The Government may at any time terminate performance of
the work under this contract for the default of the Contractor.

-3 -
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b. For the Convenience of the Government.

The Government, at its election, may for its convenience,
(1) from time to time terminate in pari performance of work under this
* «contract, or (ii) at any time terminate in whole the performance of the wmork .
under this contract. 4

2

c. ‘Notice of Terzination. B wres e
Termination, under this paragreph, shall ‘be effected by

delivery to the Contractor of a written notice of termination, which
notice (i) shall specify a date upon which said termination shall become
effective, which date shall be at least sixty (60) days after the delivery
of said notice; (ii) in the event of a termination in part, shall specify °
the portion or portions of the nork so terminated &nd'the period or periods
guring which said termination shall be effective; -and (1ii) shall specify
whether sald terminztion is for the default of the 'Contractor-or for the
convenience of the Government. Upaon receipt of said notice of termination,
the Contractor promptly, except &s the notice may difrect otherwise, shall
(1) discontinue all terminated work as soon &5 s reasonably practicable,
if the notice so directs, and in any event by the date specified in sald
notice of termination; (1i) cease all placing of ord‘érs for property or
services in connection with the performance of the terminated work; (3ii)
proceed to the best of its ability to terminate all orders and subcontracts
to the extent that they relate to the terminafed work; (iv) assign to the
Government in the manner and to the extent directed by the Commission, all
the right, title and interest of the Contractor under the terminated portion
of the orders and subcontracts so terminated; (v) settle, with the approval
of the Commission, all subcontracts, obligations, commitments and claims re-
lated to the terminated work, the cost of which would be #llowable in ac-
‘cordance with the provisions of this contract; (¥) continue performance of
such part of the contract work, if any, as shall not have been terminated;
and (vii) take such other action with respect to the terminated work as may
be required under other Articles of this contract and, subject to the ap-
proval of the Commission, as may be cthermise appropriate, including but
not limited to, actien for the protection and preservation of Government
property.
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d. Entry by Government after Default.

: (1) If performance of the work under this contract is teminated for
the default of the Contractor, the Government (1) may exercise
the option granted in Article VI, OPTION IN THE GOVERMMENT, to
purchase the principal.sits of the wnrk heresunder; (2) may
exercisa the right given in item (ii) of.. this‘subparagraph...g& - 1

weky 05 Y
(41) Insta#d of exar;:ising the option to'p rcha.so ‘teferred to in’ (1)

above, the Cove nt'may elect,- pnrs gn.t.tm this s&bsection, ’;r .

to octupy . thd proparty, for a periodindt 1o, skched jone Yharby .- :
* paxing. the' Contractor 4 monthly &hargi.in i‘nﬁlu satisfaction of’f "

#ll:claims of "the Cont«ractor arising” okt oi‘nud\ontw and ‘oc~"

- cupancy, includirg e c'l;ﬁm for thé fair rental‘ valus: ‘of safd. -
premises and fapilit{es.: Said monthly“charge: 1-'111 ‘be oﬁe-twalfth
. the yearly allovance ;‘or use and. occﬁpancir aﬁt “forth ‘:Ln subpara-

' graph, j. of paragraph -3 of Artidle. I‘V,:‘OQNSiDERATiON. _; ,;;‘.‘, s
w 5 ;.’. L35 teF g rx,_" 'l‘ ;"
(1i1) Afﬂar,teminatj.on i'cr the defnult of the~Co§xtr§étor ahé thc’ * o
exercise of either the, optiod or Tight referred %5 in. shbpara- '«
gtarhs (1) and (ii) above, ‘the Governmentthay3(a) enter"upon e
and have exclusive occupancy of anryrincipal Bite 'of ( the .work.’.

3 described as'such in, paragraph 1 'of . Article II;. SITE wOF"THE k# ‘}

WORK, (b} take posspssion, for the!ie ricd;.of su'ch océupancy, “ -
of 'all materiaia » tools, machinery and, appliances’ therein.yhich
may'be oimed by:or dre.in the possasaibn ‘of the Contractor, (c)
exercise during sald occupancy allsoptions, pz-lvileges and
rights belonging to ‘or exercisatle by the Contractor in connhec--
tion with such premises and facilities, and (d) complete or -
employ others to complete, the work of this contract therein®
Said occupancy if done under (ii) abcva shall be for » period
not to exceed one year. R

.

{iv) 1In addition, the Comission shall uit,hin the 1imits o!' its
authority, indemnify and hold the Contractor harmless against
any damages flnally awarded in court actions er settlemgnts made
with the consent:af the Commission, and against expansea inci-.
dent to such court actions or settlements, where such actions
and settlements are. based on claims by.third parties against
the Contractorrarising out of. actions by the Government in use
and occupancy of said. premises and fncilities pursuant to this
subparaz,raph ds

e, Terms of Settlsment. . .
Upon a temination of performance of 21l or part of the work.under
this contract, full and complete settlement of all claims of the Contractor with
respect to the work of this contract so taminated shall be made as followax

(1) Assumption of Contractor's obligations., The Govemmnt may at
the discretion of the Commission, aspume and become liable for .
all‘obligations, commitménts, and.¢laims that the Contrictor may
have theretofore in good faith undertaken or incurred in cennec-
tion iith the'terminated work, the cost.of which wowld be &llew-
able in accordance with the provisions of this cmtract; and +the
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Contractor shall, as a condition of receiving the paymants
mentioned in this Articls, execute and deliver all such
papers and take all such steps as the Commission may require
for the purposs of fully vesting in the Government 41l the
rights and benefits of the. Contractor under such obligations
on cormitmmts.

(11) Payment for Allowable Costs, The Qorernment shall: reinburse : 1
*the Contractoriot allow credit .farthll sllowable costaiin-

curred in the performance’ of the. terid.natod work andinot spre-
ﬂously raimbnrsed or othen&ise dispharged.ﬂ Lo

] e X -_' MR P dh, ,,'

(ii:l) Payment for Olose-Out Ebrpen}a.” ‘Ihs‘bc:;mment glia reinbura’e
. " ‘the Contracter (a) for auch‘closo-oﬁt éxpenses,) (b) “Xor such
_further expenditures as are'made.affer th. date.of términation
. for.the protection of the’ Govemmnt° property, and (¢) for such
leggl and accounting services: 1nxcbnnection with settlement,

- as’ are reqnired or appmved by the: aComiasion. .

te b . - '..;2,.'

Ve -

o " a, If the parfomsnce of the'. work{under £hds contract is tar-

I % imipated in shole for the defgult ofrthe ! Contractor, o further .
'/’pvmnt on.account of ithe fixed ‘fée sets farth in’ subparagarch
© aeef paragraph 1 of Artile TV, coksmzmnoxv, shd 1be mide.

x“;‘. ’J -"”l

CIf the phrfgrmancarof the fork nn&er this contract 13 tir-
minated in ¥hole for thé converiencs, of .thg Govemnment, the
Contractor shall be paid that portion of.the fixed fee which
the. work ‘actually. completed, as determined by the Commission,
bears to.the entire work under.this contract.less pwmants
prwiously made on account of the fae.

(

c. 1f the perfomance of the vork:}mder thib contract is
terminated in part for the conveniemce of thd Qovernment, -
the Contractor and the Cmmission shall promptly negotiate
to agree mpon an equitable adjustmeht of the fixad fee sat
forth in subparagraph a. of paragraph 1 of article IV,
CONSIDERATION, and the agreement rsached shall be evidenced
by a written, exscuted supplemental. agreement to this con-
tract. If.the Contractor.and the.Commission fail to so agree
upon such fee adjustment, within a, reasonable time after
such partial termination, the failure to agree shall be dis-
posed of 1n accordance with Article XIV, DISPUTES, hereof.
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3. g%sation. In the event of expiration of the perloed of work
performance hereunder out prior termination hereof, the Contractor shall
(1) discontinue the contract work at the end of .the day of expiratien and

(11) take such other action as may be required under other provielons of this

contract snd, subject to the approval or ratification of, the Commisslon, as . i
may be otherwise appropriate, ircluding but .not limi'f.od\ to, action for the -
protection and preservation of Govermment propertiys :,4:-.";,.;“_;¥ S SR I

: ) PR -3 f SRR I I e :

L. Claims in Favor of the Goverzment., The BB];’gation of the:"
Govermment to make any of the payments required by thifjdrticleishall be sub-
ject to ary unsettled claims in connection with this dgntract which.the - '
Goverment may have against the Contractor.. Nothing contdined.in ihis Article
shall be construed to limit or affect anmy.other remedies “Which the-Government
may have as a result of a default by the COnt\ract9r'.3:: g el

LN .
. [ oy

B
p [N B
s o

S, Settlement upon Termination or' Expiration.; Ay ‘'other’:provisions
of this contract %o InS contrary Dotwithsianding,;the Contractor.and ‘the Com-
mission may agree upon the whole or any part of thé amount’ or amounts:iliich: .
the Comtractor Is to receive upon and in connection-with (1) amy terminition
pursuant to this Article or (1i) expiration of ‘the term of this:contract.without-
prior termination thereof. 'Any agreement so réached-shall be evidenced by a
sritten supplemental agreement to this contract which shall be fimal and-
binding upon the partles with regard to their respective clains against:each
other except as therein otherviss expressly provided. -

-,

ARTICLE IV - CONSIDERATION
1. COmpensat.ion for Contractor's Services.

As full consideration for the performance by the Contractor-of
the work of this contract (inmcluding (1) profit on all items and for all work,
and (31) reimbursemsnt for 211 costs and expenses listed hereunder as undllowz-
ble costs or otherwise not allowable under the terms of this conmtract) the
Contracter shall receive from the Oovermment:

a, A fixed fee of One Eundred Twenty Thousand
Dollars ($120,000,00).

b. Payment for allowable costs as heresinafter
provided. 5

-2. pasis fer Determination of Allowable Costs.

The costs allowable under this contract shall be costs and ex-
penses which are actually insurred by the Contractor in performing the wark
nnder this contract ard which are necessary or incident to that pexrformance.
Allewable costs shall include, without limitation on the generality of the
foregoing, the items described as allowable in paragraph 3 of thls
Article but shall net in amy event include the ditems described as

-7 =
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wnallowvable in paragraph 4 of this Article sxcept to the extent indicated
therein, Failure to mention any item of cost in this Article is not intendsd
to imply that it is either allowable or mwnallovable, :

* 3, Exsmples of Allowable Costs,

The following are }ax:ixpieéﬁ‘(’rtii:ﬂ:;'.jbef
ellovatle wnder-this contrect to the extent:indicated:? ]
T AT LR Ty g S R T LI
‘- & Bonds and insurance, including sé1f-insurance, approved by”
the Coxmission, .the coat of which is not excluded by o'tharaprovisianl of this
contract. AN . W L SR N

Teg o YIS L
-t 3’ panalft :" EA

- o ctv bl @
s Lo RPN A .

A0 0

B O T A i A S
-". b, Transportation:and commmication 3 inelding- (1) Fec
ment, switching, demmrrage and diversion-charges y5(14)10ading,” mnl.

L ey, -,
storags, crating and ‘packing charges; ;(1i1);local’and long distance’telsphons -

IEX! -

charges, facsinlle and teletype passages,” telegrans; cablegians) radiograms,=” -

PSR Y
onsign--

LN

- .

postage, post office box rental, messenger chargéi;lﬁéédelijgry_ sérvices.
AR va s b et e RS R B B 4 LR 3
. _ + ¢, "Materials, anpplies,'t‘ooll,‘_’néhiﬁéz;, feq'ﬁlpnént,’i‘n;l and’
utilities, including .the cost of processing and ‘testing therect by othersa i «
and inspecticn, expediting, storage, salvage and “other: usoal ‘expenses incident
to the procurement.and mse-thersof, subject to'the ‘approvals requirsd umder
any other provisions of this contract, P ’ i

'

e 2R Tt

N

(1) The’ Contractor may use in’its performance of the work .
of this contract, items xanufactured by it in the
ordinary courss of its commercial tusiness, provided
thet the Commission grants approval to each such use
and provided further that the Commisaion and ths Con-~
tractor sball have agrsed; prior to any.such mpproval,
in writing but not necessarily by exscution of an -
amendment to this comtract, upon & wnit price or prices
for such items. The unit price or prices so agreed
wpen may inelude profit, .

(11) The Contractor may withdrav from its general stores and
use in its psrformance of the work of this contract
items purchased by it bsfore or during the peried of
perforzance of this contract for its _general atores,
provided that such withdrawal and use of said ltems
ahall be in accordancs with the Contractor's statements
of 1ts daily procurement practices and procedures.sub- .
mitted to the Coxmission and approved by the Comxission N
pursuant to subparagraph b of paragraph 1 of Article IX,
PROCUREMENT AND SUBCONTRACTS. The coet of any such itex
shall be determined in accordance with last-in, first-

. cut inventory accounting principles.’
-8 - :
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(i1i) The Commission shall have the right to inspect any item
provided by the Contractor for the work of this contract
pursuant to sub-subparagraphs (i) and (ii) above and to
reject any or all of such items which the Commission de-~ Y
termines to be defective, in which event there shall be
no cost to the Govermment on account of such rejected
items and the Contractor shall at its own non-allowable
cost and expense, remove all such rejected items from
any site of the work to which they may have been de-
livered. The failure of the Goverrment to inspeét and
reject any such item prior to its use by the Contractor
in the work of this contract in accordance with the
provisions of sub-subparagraphs (i) and {i1) above
shall be deemed inspection and acceptance therecf,
except as to latent defects, fraud and such gross
negligence as constitutes fraud. -

d. Patents, purchased designs and royalty payments, to the extent
approved by the Commission. :

e. Expert technical or rrofessional assistance to the extent
z1lowed by Article XXII, TECHNICAL AND PROFESSIONAL ASSISTANGE.

f. Taxes, fees and charges, levied by public authorities, which
the Contractor is required by law to pay, except those which are imposed upon
¢r ~rise by reason of or are measured by the Contractort!s fee or which are
cxcluded pursuant to other provisicns of this centract. This item shall in-
clude interest costs and penalties incurred by the Contractor in compliance
with Article XX, STATE AND LCCAL TAXES AND FEES, hereof.

g. In accordance with Appendix "A", or medifications thereto,
labor (whether as wages, salaries, benefits, or other compensation, as
prescribed by the Contractorts employment and employee welfare policies),
recruiting of personnel, {including "help wanted" advertising), travel
(including subsistence during travel), and the transportation of personnel
and their household geeods and effects. In case the full time of an employee
of the Contractor is not applied to the work of this contract, the cost of
his labor shall be included in this item only in proportion to the actual
iine so employed.

h. Bxpenses of litization, including reasonable counsel fees, H
ineurred in accordance with the provisions of this contract, and such other )
legal, accounting, and consulting fees as are approved by the Comnission.

i. Alterations, additions, improvements and repairs to, and re-
modeling, reconstruction and ordinary maintenance of, facilities employed
by the Contractor in perfoming the work of this comtract, in accordance
with Article XI, CONSTRUCTION, ALTERATION, AND REPAIR.

j. An allowance of Forty-One Thousand Seven Hundred Eighty
Dollars ($L1,780.00) for the period from March 1, 1952 to December 31, 1952,
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v and Fifty-Three Thousand Six Hundred Dollars {$53,600.00) per year during
- the period thersafter of the Contractor's performance of the work of this con-
tract at the Hicksville plant of the Contractor, prorated over said period.
Said allowance is in lieu of any charge by the Contractor for the use and
occupancy of said plant and is in lieu of costs and expenses actually in-
curred by the Contractor during said period for the following:

(1) Deprsciation of buildings on ths Hicksville site of the work 1
hersunder. -

(41) Real estate taxes, including; smong.dthars; school, water,™
. .and sewvage taxes and special- asSessmentd,-on the land and .
., buildings at said Hicksville’sitei, - c-I; I TRCNIE SN
LT - e e T R S LR K T P R S
(341) Premiums ‘for fire, smoke, storm; andhail insurancs, and |
* - similar properity insurance policies-on ihs: Contractorts . -

, Hicksville plami énd on all propertyiofithe Contractor therein.

- —ia T ..,5;,_ o s‘\f A + . - ~

] . R Il s PR AR e < e 0 .
(iv) Premiums for public li,ébilitydnsv.n'ani:e'f_ag‘ninst damages to-
~ 1 _persons and properties of emploir'eegﬁéf 4the Contractor (except
* "but not for Workments Compénsationiinisurants):or of third
. persons, at’the Contractorts‘Hicksville plant or resulting
from the Contractor's operations therein. :° L

(v) Premiums for inswrance again’stﬁdmage's to motor velilcles, not
Qoverment-owned, used by ‘the Contractor in connection with
the work of this contract and against damages to persons and
property resulting from operation by ‘the Cohtractor and its

- employees of motor vehicles in connection with the work of
this contract. . J :

o . &

PPN

“totally or -partially made
unusabls for ths performance of ths work of this contract as
a result of fire, explosion or other casualty, ths Commission
and the Contractor shall negotiate to agree upon an equitable
dovnward adjustment of the allowmzncs set forth in this sub-
paragraph j. If the Commission and the Contractor fall to agree
upon such adjustment within a reasonabls time after such casualty, |

. the failure to agree shall be disposed:of in zccordance with
. Article XIV, DISPUIES. ]

- In the 'event the Hicksville plin i3

k. An allowance (in imu of direct reimbursemsnt) to cover the .
general and administrative expenses incurred by the Contractor's corporate
office in New York City allocadle to the work of this contract. The amount
of tids allowancs shall be computed as a percentags, otherwise referred to
herein as tha G and A rate, of the costs of operatior hereunder. For the
purposes of this subparagraph costs of operation are-defined as.the costs,
without duplication, incurred by.ths Contractor and allowable.pursuant -to

*_subparagraphs 2, b, ¢, e, g, 1, n and o of this paragraph'3 but exclading -
costs of ‘capital items of machinery and equipment procured for the work of
this contract and including the costs of ordimary repairs‘and maintenancs
to any site of the work defined as a principle site of the work by Article
II, SITE OF THE WORK.

[ S )

(1) A provisiorslC and A rate of tiree (3%) percent,' subject to
review and retroactive adjustment, is agreed wpon at
the commencemsnt of this contract and the Goverrmsnits -

-10 =
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. . payments to the Contractor shall be based initially upon said pro-
- visional rate. As soon after each Juns 30tk during the term of

this contract (or as soon after any intervening date of termina-
tion or expiration thereof) as is practicable, the Coxmission in
consultation with the Contractor, shall review the actual expense
to, and obligation incurred by, the Contractor during the contract
period from the close of the previous period reviewed (or the date b
of cormencement of ths contract if there has been no pravious’
period reviewed) .to sald June 30th (or intervening dats ;of termina-
tion or expiration) attributable to_the .elements .of.costs covered
by this dllowance: Baged-upon-such revisw, the Commibsion’and the
Cont#actor shall negotiate and ‘agres upon'a fixsd rate for:iths
pefiod Feviewed. ; Sald fixed rate shall retroactively replace the
provisional rate hitherto in effect for the period reviewed..-Said -
fixed rate, or any other rate which tha Commission and the !Contrac-
tor may agree upon at said negotiation, shall, as-2 few provisional
rate, (1) retroactively replace the provisional -rate hitherto’in
effect from the close of the contract period reviewed:.to the dale
of agreement on said new rate, and (11) prospectively be the new
provisicnal rate until-it 43 in turn replaced’piursuant to the fore-
going by a new provisional or fixed rate: . In the event that a pro-
visionaz} rate is replaced by a lower or higher fixed or provision-
41 rate, suitable retroactive adjustments in-the-payments shall be
made promptly. Fallure to agree upon & fixed rate pursuant to the
foregoing shall be considered a dispute -to be ssttled in accord-
ance with the provisions of Article XIV, DISPUIES, hersofs

1. Costs of providing cafeteria, restaurant, or food cormissary ser-
vices to employees of the Contractor directly engaged in the performance of
the work hereunders

m. Expenses of moving and transporting the Contractor's and Qovern-
ment's property from any principal site of the work, as defined in paragraph
1 of Article IT hereof, to any other site for the work,provided that ths
Comnission orders or approves in advance the move,the new site and ths method
of transportation.

n., Close-out costs incurred by the Conmtractor after the expiration
or termination of the period of performance of the work of this contract.

. .  o. The cost to the Conmtractor of compliance with health and safety,
security and property managemsnt standards and regulations of the Commission.,

p. -Losses and expenses, including losses and expenses resuliing from
claims of patent irfringement, not campensated for by insurance or otherwise
(including settlements mads with the consent of the Commission),
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sustained by the Contractor in the performance of the work and certified
in writing by the Commission to be Just and reasonable, except lossss and
expenses expressly made unallowable under other provisions of this .
contract. * ) .

ge An allowance of Sixteen Thousand Six Hundred Dollars {816,600,00)
for the procurement and accounting services performed by the Contractor's
Central Engineering Department 50 Staff from the comuencemant of ths term of
this contract to June 30, 1952 in Contractor facilities other than the Con~-
tractorts Eicksville, Long Island Plant.

r. The direct cost to the Contractor of work performed under this
contract with the approval of the Commission at the Baysids, Long Island,
plant of 4ha Contractor, plus indirect costs allocable to such work to the
extant such indirect costs are agreed upon by the Comission and the Contractor.

8. Items of cost which are not expressly excluded by other provi-
sions of this contract and which are specifically certified in writing by
the Cormission as allowable costs herewunder,

4. Example of Unallowable Costs: The following are examples of
itsmé, the cost of which is not allowable except as indicated:

2+ Advertising, Bxcept fhelp-wanted" advertising or other
advertising to the extent such other advertising is specifically authorized

by the Commission.

be Central and branch office expensas of the Contractor, ex-
cept expenses of any principal site of the work described as such in para-
graph 1 of Article II, SITE OF TEE WORK, and except as expressly provided
for elsewhere in this contract.

c. Commissions and bonuses (under whatever name) in connec-
tion with obtaining or negotiating for a Government contract.

d. Unless otherwise authorized by the Commission, costs of the
character described in subdivision g. under examples of allowable costs, which
are not in accordance with Appendix "A®, or modifications thereto.

e. Provisions for contingent reserves.

f._ Contributions, donations, dividend payments,.intersst on
borrowings (however rspressntad), bond discounts and sxpense and financial

charges.

g+ Entertairment expenses, sxcept as provided in Appendix "A",
or modifications thereto.

- 12 -
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k. Fines and penalties, wless incwrrsd as a result of action
by the Contractor in accordance with the express dirsction of the Commission
or in accordance with the provisions of Article IX, STATE AND LOCAL TAXES
AND FEES.

o

ie Capital additions and structural :!.mprbv"-n;aiits to Contractor-

owned or Contractor-lsased facilities, except where- sux:h ‘additions or improve-

ments ‘have besn specifically approved by the Commiasion *8 sbelng an aid to
the performance of-this contract, and only to the- exbent specificam agreod
to by tho Comission. ; . E g

" Sy

3o~ I.osses Irom sales and exchanges of the, COntractcr's capital
assets and lossos on, othsr contncts. . o ‘:_

k. Momborship in trade ,»busina s a.nd pz-orossional organizations ’
axcept as specii‘ically authorizod by the Comnission. ]
'l%" "
1.’ Subscript:ions to beriodicals or other publ{cations s -technical
or othandae, except -as vapocifically authorizod by ‘the. Conmission.
‘X*:; ‘\;\4""- tf *1 .,"
m. Pensions,’ ratirmnt, group health, accidant and'life insur-
ance plans, except to the :x‘bont authorized under Appondj.x "A" or modifica-
tions thareto. . . . B .

¢
&

n. Storage of contract records after completion of contract
operations, irrespective of contractual or statutory requirements regarding
preservation of records, except as specifically allowed pursu:.nt to para-
graph 3 of Article VIII, hersof. K

0e Taxes, fees and charges, levied by public agencies, which are
imposed upon or arise by reason of or are measurad by the Contractor's
fixed fee.

pe Govermment-furnished property, except to the extent that cash
payment therefor is required pursuvant to procedures of the Commission appli-
cable to transfers of such property to the Contractor from others (including
other agencies of the Government) and the cost of insurance against loss,
destruction or damage to Govermment-owned property.

Qs Wages, sala.ries, or other compensation of the Contractor's
corporats offiters, except to the extent such wages,. salaries.or .othsr com-
pensation (including travel and subsistence) is patd (without duplicatdon)
pursuant o suvbparagraphs g. and k. of paragraph 7.of this Article. .

r. Other items made wmallowabls by the provisions of this contract.
;

.
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5. Paymentr -

Payment of: the™ Fixed Pee, Pment of ' ninety (90%) -
per cent of the ﬁxad fee s6t forth'in subparagraph a. of paragraph 1 of .
this Article shall be made by the ouverment ‘ménthly.dn amounts based-om o
the percentage of :the completion’afithe work hereundér,ias’ determived - = A '

n-on extimates snhnitted.to and approved by, the Commimsiori -3 - v
Stk a 24

ERd

4'-“ ey ',,. 4 .ﬁ“ ,,, ; \1;’-: - -,.. .‘p et v ‘e S "h.‘ S "_"., u':\u.; 1h N \ e‘,'; e 3
s '.i be; The Govemment S1T mke' reinbnraaunt mients i‘or \_.,-Q( . 1

the allmble Mil get forth. in.paragraph 3, of -this. Article,.nonthly or~ zr .
in the diacrafion of the: Comission, at nare freqnent intarnla. ol ;.r g
’ S Eed! Upon (i) the’ lxpi:nation of the period of perfomnce .
of the work of the-contraet, . (11)  completion of the work required by para- .
‘graph 3 of Article*III, TERM; TERMINATION AND EXPIRATION,‘mnd (iii) the.y
furnishing’ 'by the Contractor of a release in such form ‘and "with such ex-"" .
ception as may be approved 'by the Ociruission’of-all. claims: -against; theﬁ“‘ z
-Govermment under,orzarising’ out’ of this contraet, acconpanied by any TN
accounting for Oovernment-owned property required by’ jrticle . GOV'E'RMM‘ w
PROPERTY, the Gdru-nnent “8ball:promptly pay te_thé Contractor, the unpaid
‘btalance of the conaideration set’ Lorth/ fin, parag:,-aph 1ot 1):;\.! Article -z -
(including ‘amny,: parf.ion ‘of: the fixed fee wiihheld or not yet paid- purmnt
to subparagraph a. above) less deductions dus' under the terms of this ¢
contract and apy suk required to sstile any unsetiled’ claim which the
Govermment may have ngainsfr “the Contractor. )

d. B c:Laims for Paynent. Claims for payment shall be accom-
panied by such supporting documents and justifications as the Commission
shall prescribe.

. e; Discounts.’ The Comtractor shall take and afford the
Goverment advantage of &11 available cash and trade discounts, rebates,
allowances, credits, salvage, commissions and bonifications,

f., Revenues. Any revenues, apart from the fixed fee,
accruing to the Contractor in connection with the work under this contract,
shall be applied in reduction of allowable costs under this contract.

ge Direct Payment of charges ~ Deductions. The Government
reserves the right, upon ten (10) days written notice from the Commissien
to the Contractor, to pay directly to the persons concerned any chirges for
services, materials or freight which otherwise would be allowable under . -
this contract. Any payment so made shall discharge the Governnent of .all
liability to the Contractor therefor. s
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6o Limit of éonmmnt Liability.

as Estimates. The initially esiimated cost of the work under
this contract, including the fixed fee set forth in subparagraph a. of para-
graph 1 of this Articls, is Three Million Two Hundred Fifty-Three Thousand
Eight Hundred Ninsty-Seven Dollars ($3,253,897.00). It is understoed that
neithsr the Government mor the Contractor guarantees ths correctness of the
initial estimate of cost or .any revision thereof, and that thers shall be no
adjustment in the amount of the Comtractor's fixed fee by reason.of any errors
in the computation ef estimated cests or ravised estimated costs, or any dif-
ference between any estimated coat or revisions thereof and the actual cest
of the worke . N

"

-

‘b obligaid.onn. The Comnission has initiany ebligated for -
this contnct, from obligational authority available te it,-the sum of Three
Millien Tws Hundred Fifiy-Three Thousand Eight Hundred Ni.naty-Scnn Tollars
(23,253,897.00). _Said ameunt may be increzssd by the!Cemuission in its dis-
cretion, from tims te tims. The Contractor prompily £hall notify the Commis-
sion in writing whenever it believes that the then Commission obligation ‘for
this contract is insufficiént, and its notice shall contain its estimate of
ths amount of such insufficiency. "When and if the toial;of_ amounts paid and
payable to the Contractor under this contract (including"tha fixed Tee and
the actual or estimated amounts unpaid by the Contractor on 'all subcontracts
and 211 other commitments on the assumption that they will be complsted),

- shall equal the then Commission ebligation for this contract, the Contractor

R V]

shall not be expscted to incur further expenses nor to perform further here-
under unless ths Commission agrees in writing to increase said obligation
for this contract in an amount sufficient to cover additional work hersunder.
Notwithstanding any other provisions of this contract the liability of the
Government under this contract shall be limited to the Comaission obligatior
specified in this subparagraph, as same may be increased by the Commission
by notice to the Contractor-in writing.

ARTICLE V - GOVERNMENT PROPERTY

1. Except as otherwise specifically agreed upon in writing by
the Contractor and the Commission and except as otherwise specifically
provided herein

a. title to all property specially purchased by the Contrac-
tor for this contract, for which the Contractor is entitled to direct reim-
bursement under the provisions of paragraphs 2 and’'3 of Article IV, CONSIDERA-
TION, shall pass directly from the vendor to the CGovernment; and
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be title to 21l property utilized in the work of this con-
tract, provided by the Contractor from Contractor-cwned stores or mamufactured
by the Contractor in the ordinary course of its commercial business, for which
the Contractoer is entitled to reimbursement under the provisions of paragraphs
2 and 3 of Article IV, CONSIDERATION, shall pass to the Govermuent at the time '
of such utilizatioen. N

2. The Goverrment reserves the right to ‘futnish any rroperty or
services required for or usefnl in the performance of the work under this
contract., Title to all property so furnished sha]l rm:Ln in the Government.

. 3. The Govermssnt shall retain title to .al.l prodncts, by-products,
wastage, salvage, work-in-process, residues and scrap resulting from property
to which the Governmesnt has or had title pursusnt to paragraphs 1 ard 2 above.

Lo A1l ftems of Goverrment-owned property referred to above are

hereafter collectively referred to in this Article as "Govermment property".

To the extent practicable, the Contragtor shall cause all non-expendable

items of Govermment property to be suitably marked with an identifylng mark

or symbol indicating that the items are the property of the Govermment. The

Contracter shall maintain, at all times and in & manner satisfactory to the

Commission, records showing the ,disposition and use of ,Goverment property.

Such records 'shall be subject to Commizsion inspection at all reasonable times.

It is understood that the Commission shall at all reasonable times have access

to the yremises wherein axv items of Govermment property are located.

5. The Contractor shall promptly notify the Commission of amy loss
or destruction of or damage to Goverrment rroperty (but not of any consumption
of materials or supplies in the performance of its undertakings hereunder).
Except as otherwise specifically provided in this contract, the Contractor
shall not be liable for loss or destruction of or damage to Government property ¢
(in the possession or custody of the Contracter in connection with this contract)
unless such loss, destruction or damage is due to gross negligence or wilful .
misconduct attributable to the Comtractor or its supervisory employees.

6. Items of Govermment property referred to above shall not be
lused by the Contractor except in the performance of its obligations under this
contract.

7« Inthe event of loss or destruction of or damage to Goverrment

property, the Contractor shall take such steps to subserve the Covernmentts
interest as the Commission authorizes or approves. If the Contractor is
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1liable for loss or destruction of or damage to any items of Government. .
property, it shall promptly account therefor to the satisfaction of.the °
Commission; if the Contractor is not liable. therefor, and 1s indemiified,
reimbursed, or otharwise compensated for such loss,:dutmction or damge .
(other than by the Government under this cantract«), the Contractor shall:.
prompily account to the Governiment for an equitable’ ahare of such indemni- o
fication, nimburnmmt, or.other compsnsation;.in.any: event, the Contractor
shall do nothing to, prejudice .the Qoverrmmant's. r-i.gbts to‘recover agdmt‘;.. T,
third partieg for any;such.'lobs ,‘daatmction* or. d&ma;h ¢ gnd'ysT uponqreguast“ :
. the Commissign,/shill' furnish thh ‘Government all. i“éuonable fassiatghee and” .
coopsratiocn ?inchﬁing the proah::ution of suit ard?fhe} ,qxenution ai‘.!‘.ns&ru-_;» o
rents of assi,gmnent in favor ofs the"Govemment) in o}}aining recoverg‘.ﬁ\”- LT
¢ 4 R ,u“ Yoy 9."“:‘
B.’ Tha COntractor may, With the: approval*of;tha‘ Comj.ssion, (1)
transfer or qtherwise dispose of-items of Govsrmsn’c Froperty to. fuch parties
and upon such tums and conditiony’ds so. apprognd,\or (38, Itaélfdacquire ~ L
title to iten\s o£ \property at prices mutuélly agmed)npomby the Comzdssion
and the Contractoreﬂthout the pecqssity of‘exeéutgon e an. ampndment 2oy, K \
this comtract’y Ths ;procesds of Any: such’ tx’*anafenon dibposi‘i:lon,qﬁnd the
agreed price fo .any such Contractor™ ‘acquisition,: ~sh;11“be capplied 1n¢reduc-
tion of any paymentsmr reimbuz:seuient tozbe mada’ by, ‘that chemmhnt- to *}.he, -3
Contractor undef this?contract or shall othenriaa ba paid-.in such manner as
the COmission may diréot. W TR AL T
P11 -)“" : J.vs-'\-. 7 * "“f-r
9. . The Contractor shall con.fom to all: regulations and requira-
ments of the Commission cofcerning:the . management,-inventoxy «control,. s °
storing and disposal of Government .property. The Contractor .agrees to ! ’
prepare and submit'to'the Commission for review, within.sixty (60) daysi
after the exscution of this,contract, & written .statement.of . the ‘methods-
to be used and.of.the procadurea t6 be followad by.the.Gontractor :Ln,re- -
gard to managemsnt, inventory .control, storing -and. dispo.-.a.l of Govermnant
propsrty. The Contractor shall-not use any method\or;procedun in this . { .
regard which the Commission has advised the Contractoriis contrary to .
Commission policy or which is otherwlse prohi‘bited by this contract.
10, With naspect to each item of Govammnt -pmper-ty located
at the Contractor's Ricksville, Long Island plant, not sold or othorwisg
disposed of by the Contractor.or acquired by the Contractor pursuant to
paragraph 8 above, the Government,-within one hundred twenty days follow-
ing the temination or expiration of the period of performance of this
contract or any extensions thereof, if it has not exercised ths option
to purchase said plant as provided in Article vi, OPTION IN THE GOVEHMENT,.
shall abandon or remove it.

-

7o

wr
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- (a) In the event the Oovemment occuples said plant pursuant
to subparagraph d (ii) of paragraph 1 of Article III, TERM, TERMINATION
AND EXPIRATION, the rights in the Government to sbandon or remove set
forth in this paragraph shall be suspended during the period of such oc-
cupancy and the one hundred twenty day period during which the Government
mst either abandon or remove such property shall not commence to run \mtil
the end of such occupancy.

(b) Prior to determination by the Governnmt 1o’ abandon or.remove
said iten the Contractor agrees, if the Government .so requests, to negotisate
with the Government in good faith ‘to purchase,said item atia price mtually
agreed upon, it being understood, however, that-the Contractor shall not
be required.to negotiate any price in excess of t.he value to the CDntractor
of said itex.

(c) In the event the Qovernment renoires ‘any such item of Govern-
rent property which ie structurally incerporated in a building on the .
Hicksville site, either directly or by means.of dts foundaticns » accessory
piping or instrurentation, the Qoverrment shall ‘réstore .the pertinent+por- .
tion of the Contractor's structure to substantially the condition iq-
rediately prior to the incorporaticn therein of the item of property except
for reasonable mear and’ tear’ and except for duage by -fire, explosion:or
other casualty. The Government agrees that in the event the Contractor
requests, in lieu of such restoration, restoration’ to a condition other '
than that set forth in the preceding sentence, to restore in accordance
with the Contractor's request if the Commission determines such altemative
restoration will be in the interests of the Government.

(d) There shall be no charge to the Government by the Contractor
for the storage of such property (i) for any period during which the
Govermnrent may exerclse the option set forth in Article VI hereof, (ii) for
any period during which the Government may elect, in accordance with this
paragraph, to abandon or remove such property, or (iil) during the period
of the close-out of thls contract.
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ARTICIE VI - OPTION IN THE GOVERNMENT

As part of the consideration for this contract the Goverrment here-
by is granted the option set forth in the following paragraphe This option
may be exercised by the Govermment, by written notice to the Contractor of
such exercise, at any time up to one hundred Twenty (120) days after the ex-
piration or termination of this contract and, in the event of occupancy by
the Qovernment pursuant to subparagraph d(ii§ of paragraph 2 of Article IIT,
TERM, EXPIRATION AND TERMDNATION, at amy time during said occupancys .

-

The Government may, if. it so elects, purchase, and the Contractor
shall, if requested to do so by the Government, sell to the Govermment, (1) :
the land and buildings owned by the Contractor, as of the date of.exscution
of this contract by the Contractor at Hicksville in-the Township of Oyster
Bay, New York, and all additions and improvements t0 said buildings and land
subsequently acquired by thas Contractore. In the event of purchass pursuant
to the preceding sentence, the Government shall pay -the Contractor the pur-
chase price paid by the Contractor for said buildings and land plus ths.cost
of acquiring said additions and improvements less, without duplication, any
costs of acquiring said additions and improvements for which the Contractor
is reirbursed otherwise urder this contract.and the depreciation of said
buildings, additions and improvements. For the purposes of this paragraph,
the purchase price of said land and buildings includes closing costs, and
costs of necessary building and use permits and variances,to the extent .
that the Contractor is not reimbursed otherwise for such costs under this
contract. Depreciation for the purposes of ihis paragraph is defined as
ths depreciation allowed or allowable to the Contractor for tax purposes in
2ccordance with Internal Revemue Code Section 23(1).

ARTICIE VII - PATENTS .

1. Whenever any invention or discovery is made or conceived by
ths Contractor or its employeses in the course of any of the work under
this contract, the Contractor shall furnish the Cormission with com=-
plete information thereon; amd ths Commission shall have the sole
power to determine whether or not and whers a patent application shall
be filed, and to determine the disposition of the title and rights
under any application or patent that may result; provided, however,
that the Contractor, in any event, shall retain at least a non-
exclusive, irrevocable, royalty-free license under said invention,

4
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discovery, application, or patent, such license being limited to the
manufagture, use, and sale for purposes other than use in the productien
or utilization of fissionable material or atomic energy. Subject to
the license retained by the Contrasctor, as provided in this Article,

the judgment of the Commission on these matters shall be accepted as
final; and the Contractor for itself and for its employees, agrees

that the inventor or imventors will execute a1l documents and do all
things necessary or proper to carry out the judgment of the Coanission.

-

2. No claim for pecuniary award or compensation under the
provisions of the Atomic Energy Ast of 1546 shall be asserted by the
Contractor or its employees with respsct to any invention or discovery
made or conceived in the course of any of the work under this contract.

3, Except as ctherwise authorized in writing by the
Commission, the Contractor will obtaln patent agreements to effectuate
the purposss of paragraphs 1 and 2 of this Article from sll persons
who perform any part of the work under this contract, except such )
clerical and manual labor personnel as will not have accese to
technical data.

L, Except as otherwise authorized in writing by the
Comission, the Contractor will insert in all subcontracts provisions
making this Article applicable to the subcontractor and its employess.

5. The Contractor shall grant to the Goverment, to practise
or have practised, an irrsvocable, non-exclusive license in and to any
inventions (whether patented or not), secret processes, technical
information and techniques of production, research and plant operation,
which are diréctly utilized by the  Contractor in the performance of the work
of this contrast. Such license shall apply to the manufacture, use
and disposition of any article and material and to the use of any
method or process. Such license shall be limited to govermmental
purposes related to (1) production of fissionable material, (ii)
utilization of fissionable material, and (1i1) utilization of atomie
energy; provided, howsver, that the foregoing shall not limit the
Government's right to sell, or cause to be sold, all products or by-
products not used by or for the Govermment which result or remain
from the uss of any invention, process, information or technique to
which such license applies,

oy
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ARTICLE VITI - RECORDS AND ACCOUNTS

1. Ths Cortractor shall keep and maintain a separate and distinct
set of records and books of -account together with a1l related memoranda, Sup-
porting documents and correspondence, showing all allowzble costs incurred,
yevenues earned, fixed fee acruals and the use and disposition of all Govern=-
ment-owned property coming into the possession of the Contractor under this
contract. The Contractor shall’ accurately yecord its financial transactions
herefinder in said Fécords and books of accounte The system of accounts
enployed by the Contractor shall be in accordance with generally accepted
accounting principles and subject to the approval of the Cormmission.

2. Except to the extent, if any, otherwise approved by the Commis-
sion, 211 records, books of account, memoranda, supporting docunents and cor=-
respondence reft_arr_ed to in paragraph 1 above

(1) shall be the property of the Govermment

(1) shall be kept and maintained at the principal site of the
work referred to in paragraph 1 of Article I3, SITE OF THE
WORK;3

(411) shall be subject to audit and inspection by the Cammission
2t &1l réasonable times and the Contractor shall afford the
Commission proper facilities for such inspection and audit;
and

(iv) shall be dslivered to the Government or otherwise disposed
of by the Contractor either as the Comrission may from
time to time direct during the progress of the'work or in
any event as the Commission shall determine upon completion
or terminztion of this contract and final audit of a1l
accounts hereunder.:

3. All records in the possession of the Contractor related to
this contract, except those referred to in paragraph 1 above, and in Article
XVI, SCIENTIFIC AND TECHNICAL DATA, shall be preserved by the Contractor
without additional compensation therefor, for a period of five {5) years
after final settlement of the contract or otherwise disposed of in such manner
as mxy be agreed upon by the Oovernment and the Contractors The Goverrment
shall at 211 reasonable times hive the right to examine, make coples of, and
borrow said records, at mo cost to the Governmenty provided, however, that
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except as otherwise agreed upon by the Goverrment and the Contractor all
such records which bear a security classification at the time of completion
or termination of the work set forth in Article I, SCOPE OF THE WORK, or at
the time of the expiration of this contract, shall become the property of
the Govermment at such time and shall thereafter be delivered to :the Govern- (]
ment or otherwise disposed of by the Contractor as the Cormission shall

determine and provided further that neither this paragraph nor any other
provision of this contract shall be deemed to require the Contractor at its
unallowable cost to store or preserve records which bear a eecurity classi-
fication. . :

ARTICIE IX - PROCUREMENT AND SUBCONTRACTS
l. Approvals

2+ The Contractor shall not enter into any subcontract with-
out the written approval of the.Comrmission of its terms and conditioms.
For the purposes of this paragraph, a subcontract is defined as any contrac-
tual arrangement (whether.or not in the form commonly weferred to as 2 Ppur-
chase order™) with a third party for the performance of 2 specific part of
the work to be performsd under this contract, which arrangement is specifi-
¢2lly made for such performance and the cost of which 1s, apart from the
provisions of this pardgraph; an allowable cost under this contract, except, .
howsver, arrangements covering (1) the furnishing of a basic raw material,
(11) the furnishing of a standard comercial or catalog item, or (iii) the
employer-employee relation. .

b. The Comission reserves the right, from time to time, by
written notice from the Commission to the Contracter (i)~to make any or all
other cormitments or, classes of comitments hereunder (other than the con-
tractuzl arrangements referred to in a. above) subject to, and to require
their submission for, Commission approval, and (iig to make any or all
methods, practices, and procedures used or proposed to be used in effecting
21l arrangenents and commitments hereunder subject to, and to require their
submission for, Commission approval. In this regard, the Contractor agrees
to prepare and submit to the Commission for review, within thirty (30) days
after the execution of this contract (or any extension thereof approved in
writing by the Commission}, written statements of the daily procurement
practices and procedures to be used and of the objectives intended to be
accorplished by such practices and procedures. The Contractor will not use
any procuremsnt procedures prohibited by this contract or which the Commis-
sion has advised the Contractor are contrary to Comission policy.
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. c. The Contractor shall obtain the prior written approval of
the Comaission before (i) purchasing motor vehicles, airplanes, typewriters,
printing equipment, heliun or alcohol, (ii) leasing, purchasing, or otherwise
acquiring real property, (iii) procuring any {tem or service on a cost,
cost-plus-fes or 'time and materials' basis, (iv) purchasing any item which
the Commission specifies is tobe obtained from indicated Govermment sowurces,

and (v) purchasing any item at a cost in excess of $2,000.00, where payment .
for the cost of any action.specified in-(1) through £v) 1) be claimed . - 1
bereunder. = . - e, N A RPN i .
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this provision is waived in writing by the Commts sion,t every ,subontract. br: -
other commitment in axcass:-of:iOne"mndfed,Dollars‘ (_81Q0:‘QO).§mdef.by§;‘it:§for the

purpose of its undertakinis hereutider, except’contracts 'éuﬁeri;ngifch'g";é}nbloyer-
_ employee ‘Talation’ (b{xtvnot.'eicepﬁixg contracts with-consiltants);; insert ‘there-
in a provision:that such comnitment is assignable to ke ‘Goverment;. insert

thersin all.other: provisions:required by law or' éxpredsly. required by:the .pro-
visions of this:comtract; and make.all such corritments Ain its.own hame‘and ,

ot bind or purport to-bind ths Government:or 'the Cormission thereundere: & .
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separate instriment or instruments, the’ Contractor may, be~ ‘yly?:axithg:-:}.z_ad&b_,

act as agent’ fp:_a‘nd‘oquehalf of the Gove;‘mmht_ox;:.ﬂﬁ-pongnissién Tespédting

(1) the making ‘xbg‘pro'cu:‘ments‘,in"a.nd for peri‘omnce_,_;\mdar{tﬁis‘?,cog}rnctjﬁﬁom :

so_called Govermient ‘sources;such’as Federal Suppli;Schécl'ule"c‘h‘oniﬂ:ez;éj.a;_.cénw'é‘es R
Amed Services-Pétroleun Purdhasing Agency, FederalsPrisén Industries; Incd . s
and Fedsral Swply Service; and (ii) the’ issuing of:taxiéxempiion certificates
pertinent to such-procurements.” The actlon so authorized shall be deemed to
be within the scope of the Contractor's allowable cost of ‘work performance

under this contract. K .-

AT ‘v
.

. 7t ” a [ SR
ARTICIB_I‘.- CONDUCT OF THE WORX, INSPECTION AND BEPORTS = _
1. In performing the work called for under this contract, the Con-
tractor , - C N
(1) ena1l utilize 3ts best efforts, know-how and ability;

(11) shall u_imze 45 best efforts to have the sork exscuted
ih the most workmanlike manner by ‘@alified, careful and
afficient workers in strict conformity. with tha best
ptandard prictices (subject to the directions of jthe

.. Comusslon); . - T yEs

(111) shall-utilize’its best efforts to provids.sitficient tech-
nical;, supervisory, administrative and other persomnel “to
insure the prosscution of the work in‘zecordance:with per-
tinent production or other progress ache.dules;s; < , s
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(iv) shall, if in the opinion of the Commission the Contractor
falls behind any pertinent production or other progress
schedule, use its best efforts to take such steps to im-
prove its progress as the Commission may direct; and

-

{v) shall, if in the opinion of the Commission, the Contrac-
tor's persomnel or other reimbursable costs are excessive
for~the proper performance of this contract, make such pros-
pective reductions thereof as the Commission may dirsct.

2. .The work of this contract is subject to (1) the gensral super-
vision of the Comission, and (41) the Commission authorizations, approvals
and directions otherwise providsd for in this contracts The Contractor shall
proceed in the performnce of this contract and shall place emphasis {or
relative emphasis) on the various phases of the work of said comtract, as and
to the extent-requésted by the Commission from time to time. The Commission
shall have the right to inspect in such manner and at such times as it deems
appropriate, 2ll activities of the Contractor in,-or related to the course of
the work under this contract. -

‘3, ‘The Contractor shall keep the Commission fully advised of 1ts
progress hereunder and of the difficultles, if any, which it experiences and
shall prepare and submit to the Cormission, in such quantity and form as may
be directed by the Conmdssion

(1) monthly progress reports,

{41) interim technical reports on completion of specific
phases of the work, .

(141) production schedules, financizl and cost reports, con-
striction completion reports and such other specilal
reports as mg be requested by the Commission from tims
to tims, and

(iv) .2 £inzl report swmmarizing its activities, findings,
and conclusions.

4. The Contractor shall appoint from its staff an over-all
director of ths work of this contract. Ths selection and continued assign-
ment to said work of tids dirsctor shall be subject to the approval of the
Comnission.
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ARTICLE XI - COMSTRUCTION, ALPKRATICN CR EEPAIR WORK

1. The Contractor shall not perform or have performed under this
sontract any construction, alteration or repair work in excess of Dms Thousand
Dollars ($1,000.00), including painting and desorating, without the prior
written approval of the Caumission,

.
-

2., In the svent that the Contractér, under this contract, performs
or has performed, construction, alteration or repair work, ineluding painting
and decorating, which work 1s within the scope of the Davis-Bacon Aet (Aet of
Mareh 3, 1931, c.k11, Bec. 1, 46 Stat, 1L9L, as amended; LO U. B. Code 276 (a)
ot nq.i, the following provisions shall apply to such work:

. &. X1 mecharmics and laborers employed or working upon the site
of the work, or under the Housing Act of 1949 in the construction or develop—
ment of the profect, will be paid unconditionally and not lesa often than once
a wesk, and without subsequant deduetion or rebate on any account (except such
payroll decuctions as are permitted by the Anti-Xickback Regulations.(29 C.¥.R.
Part 3)), the full anourts cue at the time of payment camputed at wage rates
not less than those contained in the wage detemination decision of ths
Searetary of Labor, to be furnished te the Contractor by the Commission and
which will be attached to Appendix "A" and made a part thereof, regardless of
any contractual relationship which may be alleged to exist between the Con-
tractor or subsontractor and such laborsrs and mechanics; and the wage deter-
mination decision shall be posted by the Contractor at the esite of the work
in a prominent place where it csn be easily seen by the workers.

. b, The Commission may withhold or cause to be withheld froam the
Contractor so mush of the accrued psyrenis or advances as may be coneidersd
necessary o pay laborers and mechanice employed by the Contractor or any sub-
contractor on the work the full amount of wagea required by the contract. ‘In
the event of failure to pay any laborer or mechanic employed or working on the
site of the work or under the Housing Act -of 1949 in the construetion or

- development of the project, all or part of the wages requirsd by the contract,

the Coammiesion may,.after written notice to the Contrastor, sponsor, applicant,
or owner, take such actlon as may be necessary to cause the suspension of any °
further payment, advance, or guarantes of funds until sueh violations have
ceased,

c¢. (1) Payroll records will be maintained during the course
of the work and preserved for s period of three (3) years thereefter for all
1aborers and mechanics working at the site of the work, or under the Housing
Act of 1949 in the construction or develoment of the project. Such records
will contain the name and address of each such employee, his correct clsssi=
fication, rate of pay, daily and weekly number of hours worked, dsductions
made and actual wages paid. .
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. (2) The Contractor will submit weekly a certified copy of
all payrolls to the United States Atomic Energy Commission if the agency is
a party to the contract, but if th. agency 1s not such a party, the Con-
tractor will submit the certified payrolls to the applicant, sponsor, or
owner, as the case may be, for transmission to the Commission. The certi-
fication will affirm that the payrolls are correct and complete, that the
wage rates contained therein are not.less than those determined by the
Secretary of Labor and that the classifications set forth for each laborer 1
or mechanic conform with the work he performed. The Contractor will make
his employment records available for inspection by authorized representa-
tives of the Commission and the Department of Labor, and will permii such
representatives to interview employees during working hours on the job.

. d.. Apprentices will .be permitted to work only under a bena
fide apprenticeship program registered with a State Apprenticeship Council
which is recognized by the Federal Committee on Aprrenticeshlp, U. S. De-
partment of Labor; or if no such recognized Council exists in a State, under
a program registered W th the Bureau of Apprenticeship, U. S. Department of
Labor.

¢s The Contractor will.comply with the regulations of the
Secretary of Labor made pursuwant to the Anti-Eickback Act of June 13, 193L,
48 stat. 9L8; &2 Stat. 7L0; 63 Stat. 108; 18 v.S.c. B7h4, LO U.5.C. 276 b, ¢,
and any smendménts or modifications.thereof,.will. cause appropriate provi-
sions to be inssrted in .subcentracts to inswre.compliance therewithiby all
subcontractors. subject tharsto,.amd will be responsible for the submission of
affidavits required-of subcontractors thereunder, excert as the Secretary of
nay specifically provide for rdasonable,limitations, variations, tolerances
and exenptions from the requirenents tbereoi‘.

i

f. The Contractor will insert in each of its subcontracts the
provisions set forth in stipulatiens (a), (b), (c),:(d), (e) ond (g).hersof, .
and such other stipulations as the Commission may by appropx'late inatructions
require.

g+ K Breach of stipulations (a) through (f) may be grounds for
termination of the contract.

ARTICLE XII -.EIGHT-HOUR LAW

No laborer or mechanic doing any part of the work contemplated by
this contract, in the employ.of the Contractor or any subcontractor con~
tracting for any part of said work contemplated,.shall be required or per-
mitted to work more than eight hours in any one calendar day upon such work,
except upon the condition that compensation is paid’ta such laborer or
mechanic in accordance with the provisions of this paragraph of the contract.
The wages of every laborer or mechanic employed by the Contractor.or any
subcontractor engaged in the performance of this contract shall be computed
on a basic day rate of eight hours: per day and work in excess of eight.hotrs
per day 1s permitted only upon the condition that every such laborer and
mechanic shall be compensated for sll hours worked in excess of eight hours
per day at not less than one and one-half times the basic rate of pay. For.
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_each violation of the requirsasnts of this paragraph of the contract a
penalty of five dollars shall be imposed upon the Contracter for sach laborer
or machanic for every calendar day in which such employee is required or per-
mitted to labor more than eight hours upon said work without receiving -
coxpensation coxputed in accordance with this paragraph of the contract, and
a1l penalties thus imposed shall be withheld for the use and benefit of the
Govermmenty - Provided; Timt-thie stipudistion sindl -be-subject in=ll .respects- {
to the excsptions mmd-provizions of-the. Bight-Hour Lxws as set forth in'U., 8. - |
Cods, Title k0, Sections 321, 32, 325, 3251, and 326, wvhich 'relate to hours” ~

of labor and compensation for overtime. . O N A X

e
a

- & ‘

ARTICLE XIIT - DISCLOSIRE OF INFOEMATION * °°

1. "It is understood ilat unsuthorised disclosurs of any, or

failure to safeguard all, material marked as."Security .Information” that .
ney come to the Contractor, or any person under its contrdl,‘in commection

with the work-under:this contract msy subjeét the Cobtractor, its agents, °

and employees ‘to criminal 1isbility undar the laws:-of the United States.

See the Atomic Energy Act of 1946, 60 Stat.’:755, as anended, Title L2, United -
States Code, Sec. 1801, et. seq. See 2lso 'Title 18, United Siates Code, Secs,
791 to 798, both inclusive, and Executive Order Mo, 10,10L, February 1, 1950,

15 Fo R. -597I . . . -

2. The Contractor agrees to conform to all security regulations
and requirements of the Commission. Except as the Commission mzy authorise,
in accordance with the Atomic Energy Act of 1946, as amended, ths Contractor
shall not permit any individual to have access to restricted data until the
designated investigating agency shall have made an investigation and report
to the Commission on the character, associations, and loyalty of such indi-
vidual, and the Commission shall have determined that permitting such person
to have access to restricted data will not endanger the coxmon defense snd
security. As used in this paragrasph the term ®designated investigating agency®
means the United States Civil Service Commission or the Faderal Bureau of
Investigation, or both, as determined pursuant to the proviaions of the Atcmic
Energy Act of 19L6, as amended by the Act of April 5, 1952, Public Law 298,
82nd Congress, 65 Stat. k3. The term "restricted data® as used in this para-
graph means all data concerning the manufacture or utilization of atomic
weapons, the production of fissionable material, or the use of fissionable
material in the production of power, but shall not include any datz which the
Commission from time to time determines mzy be published without adversely
affecting the common defense and security. *

3. Except as otherwise authorized in writing by the Commission, .

the Contractor shall insert in all agreements, made pursuant to the pro-
visions of this contract which may involve security information, the provi-
sions of paragraphs 1 and 2 of this Article,
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ARTICLE XIV - DISPUTES

Except as otherwise specifically provided in this contract, all
disputes bstween the partiss which may arise under, or in connection with,
sny part of this contract, prior to final pyhent, and vhich are not dis-
posed of by wutual agresment, shall be declded by 2 representative of the
Commission, duly authorized to supervise and administer performancs of the
undertakings hersunder, who shall reduce kis decision to writing-and mail - - 1
a copy of said decision to the Contractor; said decision shall be final and
conclusive on the parties -hereto, subject.to the right of the.Contractor ' = .
to appeal, 2s provided for in the sentencé next following., Within “thirty .-
days from the mailing of said decision,’ the %ntraj:téf‘ilé‘i:ppul,_:‘iﬁ writing,

1o the Commission, whose written decision thereon,or;that of. its duly autho-
rized repreasntative, representatives, or Board:(but not including the Com-
nission representative mentioned'in the first sentence of .this Article), °
duly smuthorized to detérmine such sn appeal, shall bs final and conclusive
on the parties hersto. If any such dispute arises.during perfornance by

the Contractor of its undertakings hersunder, the Contractor sball dili-
gently proceed with the performance of its undertakings -under this contract,

pending the: decision of such dispute. : = -0 o O .- :
a? [ ‘_' it R K . }
ARTICLE XV - SECURITY ACTION S

‘ *

Upon notice from the Commizsion that such action is considered
to be in the interests of the common defense and security, the Contractor
shall (i) deny any employee.or otber person sccess to the pite of any cm-
tract undertakings or to "restricted data® within the meaning of the Atomic
Energy Act of 1946, or (ii) dismiss from its undertaldngs under this contract

any employee or other person.

ARTICLE XVI - SCIMNTIFIC AND TECENICAL DATA

A1l compilations of scientific and technical data (including,.wet not
limited to, reports, notes, drawings, designs, epecifications and memoranda)
furmnished or prepared by the Contractor pursumt to, or dereloped in~connec-
tion with, the Contractor's undertskings under this contract, shall be preperty
of the Govermment and the Government shall have the right to use such material
in any manner and for amy purpcse without sy claim on the part of the Con-
tractor for additional compensation therefor. A11 provisions of paragraphs
L, 5, 6, 7, B and 9 of Article V relating to Government property are applicable
to such material.

ARTICLE XVII - SOURCE AND FISSIONABLE MATERTALS

The Contractor agrees to conform to all regulations and requiresents
of the Commission with respect to accounting for source and fissionable
materials (defined in the Atomic Mnergy Act of 19u6).
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ARTICLE XVIII - GUARD AND FIRE FIGHTING FORCES

In connection with its work under this contract, the Contracte
ahall provide such guard or fire fighting forces, with such uniforms and |
equipment, as the Commission mey from time to time require or approve, ..
The cost thersof shall be deemsd to” be allowable costs under paragraph‘3-
of Article IV hereof.. . Lo - . ’ g

- . - "‘b
A S L SRS

. : .
6 - * ¢
23 v ey L : R

-

. Pt e et T gk -

ARTICLE ’XIX '~ .BONDS AND INSURANCE®

RS 0 T S 5 g o el hedd s S e
< "l.” Except ga-_othen'tiso bpecifically rov:fdad, ‘the Contractor

shall exert all‘reascnable efforjs.to procure and'maintain such bonds and

insurmnce ‘policies‘as are (1i).required by law, or (11):required by the

Comisslon. .. 5 -0 . o LR . AR T .
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2.") Xxcept as otherwirse dfrected by..the comluim s 'in ‘every’

.
-

instance where the premius on’a‘bond or insurmce,policy.is an allowable ‘cost

1 3 &

inder the 'contract, the.bond or {nsurmte policy 2hall’ contain-endorsezents °

or other recitals (i)-excluding, by appropriate langusge, any tlaim ontbe- .
part of the insurer or gbligor to be subrogated,’;on’ payment of a loms or:.,

otherwise, .to my.claim against the United States; ‘and:(3i).providing for .

at least thirty (30) déys prior written notice by régistered mail to the’
United States Afomic:Energy Commissicn of bond or p’olicy,_cmcellauon, as

the case may be; e . ' - .
PR o
1S

ARTICLE XX - STATE AND T0CAL TAXES AND FEES

The Contractor shsll notify the Commission of any tax, fee,
ascessment, duty or other charge asserted in behalf of any State, county,
mmicipality, or sny officery, commission, body or subdivision thereof,
(1) in connection with!property which is or will be Governzment-ownsd .
property covered by Articles—V, VIII, ad XVI hereof, (11) in comnection
with any transaction between the Contracter and the Oovernzent, or (1ii) in
connection with the payments by the Government for the Contractor's per-
formance under this contract, snd shall refrain from paying same unless
suthorized to do 8o hy the Commission, To the extent requested by the
Commission, the Contractor (i) shall take steps to cause any such taxes,
fees, assessments, duties or other charges to be paid under protest, and
(i1) shall csuse to be assigned to the Government or its designees, any
and all rights to the abatement, refund or.other recoupment of such
charges paid under protest. : .

ARTICLE XXT - NON-DISCRIMINATION IN BMPLOTMENT ,

t

Wars

In connestion with the performance 6f this coniract, the Contncto;-

sgrees not to discriminate sgainst any employee or applicamt for employment
because of race, creed, 'color, or national origin; &nd further agrees to.
insert the fore,.-. provision in all subcontracts hersunder except sube
contracts for standard commercial supplies or for raw materials.
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ARTICLE XXII - TECENICAL AND PROFESSIONAL ASSISTANCE

, When, in the judgment of the Contracter, the complexity and nature

of the contract undertakings are such as to regunire supplemental expert o
technical or professional assistance, services or advice in comnection with.
special phases of a technical character, the Contractor may, with the written
approval of the Comxilssion, engage or otherwise obtain such supplemsntal -’
services, Compensation and reimbursement to’any consultant engaged pursuant
to this article shall be governed by the provisions of Appendix ®A® attached
hereto except as may otherwise be “spscifically ata‘tiag’in the dontracht with

such conaultmt‘ approved by the Cemxiesiem. . s .
_ARTICLE' XXIII - ASSIGNMENT Goptd

‘Nelther this contract mor any intersst therein’or claim therewnder
shall be assigned or transferred by the Contractor except wvith the
vritten approvel of the Comxissien. A A

ARTICLE XXIV - LABOR DISPUTES :

Whenever an actual or, potential lab'orudi‘s‘pute interfores or threatens
interference with the work of this contract, the Contractor shall irmedintely
inform the Commission of “such dispute end of the rslevant facts.

ARTICLE IXV - COVENANT AGAINST CONTINGENT FEES

1. The Coniractor-warrants that no person or selling agency has
been employed or rstained to solicit or secure this contract upon &an agreerent
or wnderstanding for a commiesion, percentage, brokerage, or contingent fes,
excepting bona fide employees or bona fide established coxmercial or selling
sgencies maintained by the Contractor for the purpose of securing businass.
For breach or violation of this warranty the Govermment shall bave the right
to annul this contract without 1iability or in its discretion to deduct from
the contract price or consideration the full amount of sueck cormissivn,
percentage, brokerage, or contingent fee. )

2. TUnless otherwise euthorized by the Commission in writing the
Conttactor shall casuse provisions similer to paragraph 1 above to be inserted
in a1l subecontracts and purchase orders entered into under this contract.

ARTICLE XXVI - CONVICT LABOR
In comnsction with the performance of this contract, the Contractoer

agress not to employ any person undergoing sentance of imprisonment at hard
lebor. This provision shall not be construsd to prevent the Contractor orlany

o S
.

i
i
.
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subcontractor from obtaining any of the supplies or any component ‘parts or
ingredients to be furnished under'this contract or any of the materials or
supplies to be used in connection,with the perfornance lof. this contract,
directly or indirectly, from any Federal, state or territorial prison or
prison industry,. provided, that .such articles, materiala .or .supplies.are.

pot produced.pursuant to any contract or other arrangsrients under.which =% . .

.
-

prisen labor ‘is hired of employed or used by any-privats person, fimm ar". .
corporation. o j,:_-‘,-.‘a e <Ly »'j:ﬂs - e
‘ARTICLE IXVII;- WALSH-FEAIEY ACT: - Eany P

S I TR I T T - T A TR
_ oithe extentronly that the Waish-Redley,lPublic ContrictsiActs,
8 -amehded (L1 United States Code 35-45) '3a applicable’.to thisi contract,
the ‘following ' provision shall.applys oo S N B R
Lo [ - Nt ] e . s
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1.’ Unless, the,Commisgionichall. detarmine it:to be inconsistent
with the publiciinterest, of thé.cost to.be untepsonablé, the Contractof, |
its subcontractors, :and all materiilmen or sbppliefs:shall use, tin' the |
performance of-the work, enly slich unmanufactursd artitles,’ materials, end
supplies as have ‘been mined or préduded in the United-States, and-only such -
manufactured articles, materials, or supplies as have been manufactured in
the United States substantially all from articles, materials, or supplies,
mined, produced, or manufactured, as the case may bs,.in.the United States.
The provisions of this paragrapk shall.not apply if the .grticles, . materials,
or supplies of the class or kind to be used, or the articles, materials, or
supplies from which they are manufactured are not mined, produced, or manu-
factured, as:the case may be, in the United States in sufficient and reason-
ably avallable commercial quantities and of satisfactory quality.

.

-
1

2, Unless othsrwise.authorized by the Ccmmission:'in w}iting,':_t}a

Contractor shall cause provisions similar to paragraph 1.mbove to'be inserted
in all subcomtracts and purchase orders entered into under this contracts
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ARTICLE XXIX ~ OFFICIALS NOT TO BENEFIT

¥o member of or delegate tc Congress or resident commissioner
shall be admitted to any share or part of this contract or to any benefit
that may arise thersfrom, but this provision shall not be construed to
extend to this contract if made with a corporstion for its general benefit.

0
-

ARTICLE IXX - REREGOTIATICN

1, This contract shall be deemsd to contain all the provisions
required by Section 104 of the Renegotimtion Act of 1951 (Public law 9,
82nd Congress). . ) ) "

2. The Contractor agrees to insert the provigicns of this
paragraph, including this subparagraph 2, in all subcontracts specified
in Section 103 (g) of the Renegotiamtion Act of 1951; provided, that the
Contractor shall not be required to insert the provisions of this paragraph |
in sny subcontract excepted by or pursuant to Section 106 of the Renegotia-
tion Act of 1951, : .

ARTICLE XXXI -~ SAFETY AND ACCIDENT PREVENTION

The Contractor shall initiate and taks all reasonable steps and
precantions to protect health and minimize danger from all hazards to life
and property, shall make all reports and periit all inspsctions as required
by tbe Commission, and shall conform to all health and safety regulatioms
and requirements of the Commissien. N

ARTICLE XXXII - COMPLIANCE WITH LAWS

Except as othervise directed by the Commissicn and subject to the
provisions of Article XX, STATE AND LOCAL TAXES ARD FEES, the Coentractor
shall procure all necessary permits and licenses; obey and abide by all
applicable laws, regnlations, ordinances, end other rules of the United
States of America, of the State, territory, or politicsl subdlivision there-
of, wherever the work is dene, or of any other duly constituted public
.authority.

ARTICLE XXXIII - APPENDIX "A®

The Contractor shall abide by the provisions of Appendix "A® of
this contract, as the same may be modifisd from time to time; provided,
however, that in the event of conflict between the provieions of said
Appendix "A" and the other proviuions of this contract, the latter shall

prevail,
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ARTICIE IXXIX - EXAMINATION OF RECCRDS

1. The Contractor agress that the Comptroller Gensral of the
United Stztes or any of his duly authorized representatives shall, until the
expiration of three years zfter final payment under this contract, have 1
access to and the right to examins any directly psrtinent books, documents,
papers and records of ths Contractor involving transactions related to this
contract.

2. The Contractor further agrees to include in all its subcontracts
hereundsr a provision to the effect that the subcontractor agrees that the
Comptroller Ganeral of the United Statas or any of his duly authorized repre-
sentatives shall, until the expiration of three ysars after final payment
under such subcontract, have access to and the right to examine any directly
pertinent books, documents, papers, and records of such subcontractor involv-
ing transactions related to the subcontract. Thy term subcontract as used
herein does not include (i) purchase orders not excesding One Thousand Dollars
(81,000.00), or (ii) contracts or purchase orders for public utility services
at rates sstablishad for uniform applicability to the general public.

3. Nothing in this contract shall be deemed to preclude an audit
by the General Accoumting Office of any transaction under this contract.

ARTICIE XXXV - CLAIMS AND LITIGATIONS

1. The Contractor shall give the Commission immedizte notice of
any claim against ths Contractor or sult or action filed or cormenced against
the Contractor, arising out of or connected with the performance of this con-
tract, irrespective of whether or not the cost or expsnse of such claim, suit
or action, is to be borne wholly or in part by the Goverrmeni hereunder and
irrespective of whather the Contractor is insured against any risk which may
be involved. The Contractor shall furnish inmmediately ‘o the Commission
copies of all pertinent papers received by the Contractor.

2. Insofar ag the following shall not conflict with any policy or
contract of insurance, and to the extent rsquested by the Commission, the
Contractor, with respect to any claim, suit or action, the cost and expense of
which is or would be an allowable cost as defined in paragraph 2 of Article IV,
or the proceeds of shich 1s or would be revenuss coversd by paragraph 5 f. of
Article IV, (i) shall promptly do ary and all things to effect an assignment amd
subrogation in favor of the Govarmment of 211 the Contractor!s rights and
¢laims, except as against the Government, arising from or growing out of any
such ¢laim, suit or action, or (ii) shall promptly authorise representa-
tives of the Covernment to settle, defend, or otherwise handle any such claim,
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suit or action and to represent the Contractor in, and take charge of, any
litigation resulting tkerefrom, or (1ii) shall diligently handly any such
claim, suit or action or defend or initiate any litigation in comnectien
with any such cleim, svit or action and in so doing,.shall consult with.the
Commission as to the steps to be taken and shall otherwise endeavor in good ¢
faith to subserve the interests of the Government. )

b ' N . A
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3. Subject to the provisiors of parngrapb 2 aboﬂ, the’ Contractor
shall diligently handle any claim whatscever arising.ocut of the? pcrzomgloo
of this contraoct and shall promptly defend or initiats.any- litigation An' .
connection with any such elaim, cénsulting with the Commission as to tha
steps to be taken. - o w . . 1

"; DO 3 ‘” - S
koo With Tespect to any claim, datter 6r ntiga‘cion arising out
of the performance of this contract, the handling of which is .undertaken by
an insurance.carrier.or by .a.representative or. representaiivas of thexcovem-
ment, the Contractor 'shall :furnish. all reasonable asxiatance and cooperation
that may be requestad 'by the comission. C L PR A

,— o

'. L : "
MY
S .-n ’
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ARTICLE mvr- 1ETTER commcr Xo. AT(30-1)~1293 L.
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Letter Contract No. AT(BO-I)-1293, entex'ed mto as of Dacember 10,

1951, hereby is merged with and superseded by this centract.
5 . L ¥ O .

ARTICLE XXXVII -~ CONTRACT APPROVAL

This contract is su.bject to the approval of the Director of the
Division of Production of the United States Atomic Energy'Commission and

shall not be binding unless so approved.

ARTICLE XIXXVIII - DEFINITIONS

1. As used in.this.contract, the temms "United States Atomic
Energy Comnission", "Atomic Energy Commission®, and vCormission® shall mean
the United States Atomic Energy Ccm\m.ssion or its duly authorized represanta—
tive or representatives,

2. All-references in.this contract to Commission or Government
approvals, authorizations, directions or notices contemplate and require
written action.
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IN WITNESS WHEREOF, the parties hereto have executed this contract
as of the day and year first above written. e

‘UNITED STATES OF AMERICA ) . “
By: UNITED STATES ATQMIC ENERGY COMISSION

- L e 7

- !" s -
,

2 P¥Y .

Witnesses: ) . Raahged R

. . o M oponﬂus ortloo

o/ gz woemon . tg

. 0, Jou 88, _a_-ﬂ' Lde, x,"r, o i

. . " sn.vmn mc'mc Pmuc'rs, INC. ,,

fo/ Ta Yo ButET ] * Byr_fal_ 3 Be WerrAld >t g
_‘L‘(.TW_ Title: __ ¥ies Prestdesh S
I, e 8. Lewroyd ., Gertify that I

the Eesoradary of the corporation-.named as Gontré‘étgr
herein; tnat __Je BeMRrrdll who sigred th'is.cox'x—
tract on belalf of the Comtractor was then Yice Presidemt Y or

sald corporationy that sald contmct was duly sigred for and on behalf of
said corporation by authority of its governing body and is within the scope
of its corporate powers. ’

IN WITNESS WHEREOF, I have hereunto affixed my hand and the- seal

of said corporation.
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The sbove contract, AT(30-1)-1293, with Sylvania Electric Products,

Mo
, . o

Inc., is hereby approved. .
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