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PREFACE

This is the fifty-fourth volume of issuances (1 — 539) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative
Law Judges, and Office Directors. It covers the period from July 1, 2001, to
December 31, 2001.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
first established Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. Appeal Boards represent the final level in the
administrative adjudicatory process to which parties may appeal. Parties,
however, are permitted to seek discretionary Commission review of certain board
rulings. The Commission also may decide to review, on its own motion, various
decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic Safety
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30, 1991. In
the future, the Commission itself will review Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Boards—LBP, Administrative Law Judges—ALJ, Directors’ Deci-
sions—DD, and Decisions on Petitions for Rulemaking—DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 54 NRC 1 (2001) CLI-01-16

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket Nos. 50-333-LT
50-286-LT
(consolidated)

POWER AUTHORITY OF THE
STATE OF NEW YORK and
ENTERGY NUCLEAR FITZPATRICK LLC,
ENTERGY NUCLEAR INDIAN
POINT 3 LLC, and
ENTERGY NUCLEAR OPERATIONS, INC.
(James A. FitzPatrick Nuclear Power Plant;
Indian Point, Unit 3) July 19, 2001

MEMORANDUM AND ORDER

On June 21, 2001, the Commission issued CLI-01-14, 53 NRC 488, approving
the transfer of both ownership and operation of the FitzPatrick and Indian Point 3
nuclear power plants from the Power Authority of the State of New York to various
subsidiaries of Entergy Corporation. In CLI-01-14, we rejected all arguments of
Intervenor Citizens Awareness Network concerning the adequacy of Entergy’s
financial qualifications and decommissioning plan. We were concerned, however,
that we might have inadvertently included in CLI-01-14 proprietary information
the public release of which might be harmful to Entergy or PASNY. We therefore
withheld the order from public release so that they could review CLI-01-14 and
advise us of any information they considered confidential. See CLI-01-14, 53
NRC at 561.



Today, we release that order with appropriate redactions on pages 17, 25, 26,
and 31 of the slip opinion (53 NRC at 518, 523, and 527). Each redaction addresses
a proprietary concern raised by Entergy. We further direct those parties who
received the proprietary version of CLI-01-14 not to publicly disclose, discuss, or
otherwise make use of the redacted material.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 19th day of July 2001.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket Nos. 50-250-LR
50-251-LR

FLORIDA POWER & LIGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 3 and 4) July 19, 2001

The Commission reviews and affirms an Atomic Safety and Licensing Board
decision that denied a request for hearing and leave to intervene in a license
renewal proceeding.

LICENSE RENEWAL PROCEEDINGS: SCOPE (NRC SAFETY
REVIEW)

Part 54 centers license renewal reviews on the most significant overall safety
concern posed by extended reactor operation — the detrimental effects of aging.
The NRC’s license renewal review focuses upon those potential detrimental
effects of aging that are not routinely addressed by ongoing regulatory oversight
programs. License renewal reviews are not intended to duplicate the Commission’s
ongoing review of operating reactors.

LICENSE RENEWAL PROCEEDINGS: SCOPE (NRC SAFETY
REVIEW)

Each nuclear power plant has a ‘‘current licensing basis,”” a term of art
comprehending the various Commission requirements applicable to a specific



plant that are in effect at the time of the license renewal application. The current
licensing basis represents an evolving set of requirements and commitments
for a specific plant that are modified as necessary over the life of a plant to
ensure continuation of an adequate level of safety. It is effectively addressed
and maintained by ongoing agency oversight, review, and enforcement. In
establishing its license renewal process, the Commission did not believe it
necessary or appropriate to throw open the full gamut of provisions in a plant’s
current licensing basis to re-analysis during the license renewal review.

LICENSE RENEWAL PROCEEDINGS: SCOPE (NEPA REVIEW)

Under 10 C.F.R. Part 51, the NRC completes an environmental review for
license renewal, focusing upon the potential impacts of an additional 20 years of
nuclear power plant operation. Part 51 divides the environmental requirements
for license renewal into generic and plant-specific components.

LICENSE RENEWAL PROCEEDINGS: SCOPE (NEPA REVIEW)

Part 51 refers to generic issues, applicable to all existing nuclear power plants,
as Category 1 issues. Because Category 1 issues involve environmental effects
that are essentially similar for all plants, they need not be assessed repeatedly
on a site-specific basis, plant-by-plant. However, there must be a plant-specific
review of all environmental issues for which the Commission was not able to
make environmental findings on a generic basis. Our rules refer to such issues as
Category 2 issues.

LICENSE RENEWAL PROCEEDINGS: SCOPE (NEPA REVIEW)

Part 51°s use of generic findings that address impacts common to all nuclear
power plants, supplemented by a narrower review of plant-specific issues, reflects
a commonplace NEPA approach.

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

The Commission should not be expected to sift unaided through earlier briefs
filed before the Licensing Board in order to piece together and discern the
Intervenors’ particular concerns or the grounds for their claims.



MEMORANDUM AND ORDER

I. INTRODUCTION

This case arises out of an application by the Florida Power & Light Company
(““FPL”’ or ‘‘the Applicant’’) to renew for an additional 20-year period the
operating licenses for its two Turkey Point nuclear plant units. Today we review
an Atomic Safety and Licensing Board Memorandum and Order, LBP-01-6, 53
NRC 138 (2001), that denied two petitions for leave to intervene and requests for
hearing in the Turkey Point license renewal proceeding. The Licensing Board
found that both Petitioners had standing to intervene but that neither had submitted
an admissible contention. The Board therefore denied their requests for hearing.
Pursuant to 10 C.F.R. §2.714a, one of the Petitioners, Mr. Mark P. Oncavage,
has appealed the Board’s decision. FPL and the NRC Staff support the Board’s
decision. We affirm.

II. BACKGROUND

On September 11, 2000, FPL filed a license renewal application for the Turkey
Point Nuclear Plant, Units 3 and 4, located in Miami-Dade County, Florida. The
current operating licenses for these units expire on July 19, 2012, and April 10,
2013, respectively. License renewal would authorize an additional 20 years of
operation.

The NRC Staff published a notice of an opportunity for hearing in the Federal
Register on October 12, 2000. 65 Fed. Reg. 60,693 (2000). In a letter dated
October 24, 2000, Mr. Oncavage stated that he resides approximately 15 miles
from the Turkey Point facility and wished to intervene in the renewal proceeding.
Along with his letter, Mr. Oncavage submitted seven contentions challenging
the license renewal. The Commission referred Mr. Oncavage’s petition to the
Licensing Board, and expressly outlined the scope of license renewal proceedings.
See CLI-00-23, 52 NRC 327 (2000); see also 10 C.F.R. § 54.4 (outlining scope of
safety review); 10 C.F.R. § 51.95(c) (outlining scope of environmental review).

The Licensing Board subsequently issued its own order, directing the
Petitioners to ‘‘take care to ensure’’ that each of their proffered contentions was
adequately supported and fell ‘‘within the limited scope of this [license renewal]
proceeding.”” See Memorandum and Order at 3 (Dec. 1, 2000) (unpublished).
The Board advised Mr. Oncavage that he still had the opportunity to amend his
contentions, and that directly following each separately numbered contention, he
needed to ‘‘set forth the basis or bases for that contention.”” Id.

Mr. Oncavage filed a revised set of contentions on December 22, 2000. His
new submission contained only two contentions. The first alleged that aquatic



resources of Biscayne National Park will become contaminated with radioactive
material, chemical wastes, and herbicides during the license renewal term, and
consequently will endanger those who consume aquatic food from the area. The
second alleged that at the Turkey Point plant there are ‘‘severe and unusual
challenges to the safe storage of high level radioactive spent fuel whether in
spent fuel pools or in dry cask storage.”” See Amended Contentions of Mark P.
Oncavage (Dec. 22, 2000) (‘‘Amended Petition’’) at 2. Mr. Oncavage pointed to
the possibility of a catastrophic radiological accident involving spent fuel. His
contention referred in particular to risks posed by aircraft crashes, hurricanes, and
a possible terrorist attack by the Cuban Air Force. Id. at 3.!

In LBP-01-6, the Licensing Board rejected Mr. Oncavage’s request for
intervention, and found both of his contentions inadmissible. Both contentions,
the Board ruled, raised issues that fall beyond the scope of license renewal
reviews and renewal proceedings. See generally 53 NRC at 163-66. The Board
viewed Mr. Oncavage’s contentions as impermissible challenges to established
NRC regulations on license renewal. /d.

In a short brief filed on March 19, 2001, Mr. Oncavage appealed the
Board’s decision. He claims the Board erroneously found his contentions
inadmissible. See generally Petitioner Mark P. Oncavage’s Notice of Appeal
(“*‘Appeal Brief’’) (Mar. 21, 2001). He also claims that the decision violates the
National Environmental Policy Act (‘‘NEPA’’). See id. at 2. Both the NRC Staff
and FPL support the Board’s decision. We affirm the Board’s decision, for the
reasons given by the Board itself and the reasons we give below.

III. OVERVIEW OF NRC LICENSE RENEWAL RULES

Before we address Mr. Oncavage’s specific arguments on appeal, we begin
with a general overview of the NRC’s license renewal rules. At the heart of
the Licensing Board’s decision is its reasoning that Mr. Oncavage’s contentions
fall beyond the scope of license renewal proceedings. We take this opportunity
to outline, in some detail, what safety and environmental issues fall inside (and
outside) our license renewal rules, and why. Our goal is not only to provide useful
background for today’s decision, but also to give helpful guidance for future
license renewal adjudications.

Two sets of regulatory requirements govern the agency’s review of license
renewal applications. Pursuant to 10 C.F.R. Part 54, the NRC conducts a technical
review of the license renewal application to ensure that public health and safety
requirements are satisfied. Pursuant to 10 C.F.R. Part 51, the NRC completes an

Later in the proceeding, Mr. Oncavage dropped the Cuban Air Force attack claim. See Transcript of Proceedings
(Jan.18, 2001) (‘“Transcript’”) at 43.



environmental review for license renewal, focusing upon the potential impacts
of an additional 20 years of nuclear power plant operation. Both sets of agency
regulations derive from years of extensive technical study, review, interagency
input, and public comment. Below, we discuss Parts 54 and 51 separately.

A. Public Health and Safety Review Under Part 54

Initial NRC reactor operating licenses last 40 years, and may be renewed for
terms of up to 20 years. See 42 U.S.C. §2133; 10 C.F.R. §§50.51, 54.31. In
anticipation of potential license renewal applications, the NRC began in the 1980s
a program to develop license renewal regulations and associated guidance. We
sought to develop a process that would be both efficient, avoiding duplicative
assessments where possible, and effective, allowing the NRC Staff to focus its
resources on the most significant safety concerns at issue during the renewal term.
The issues and concerns involved in an extended 20 years of operation are not
identical to the issues reviewed when a reactor facility is first built and licensed.
For example, many safety questions related to plant aging will become important
only during the extended renewal term.

In contrast, other safety issues were thoroughly reviewed when the facility was
first licensed, and now are routinely monitored and assessed by ongoing agency
oversight and agency-mandated licensee programs. To require a full reassessment
of these issues at the license renewal stage, the Commission found, would be
both unnecessary and wasteful. Accordingly, the NRC’s license renewal review
focuses upon those potential detrimental effects of aging that are not routinely
addressed by ongoing regulatory oversight programs. License renewal reviews
are not intended to ‘‘duplicate the Commission’s ongoing review of operating
reactors.”” See Final Rule, ‘‘Nuclear Power Plant License Renewal,”” 56 Fed.
Reg. 64,943, 64,946 (Dec. 13, 1991).

1. The Detrimental Effects of Aging and Related Time-Limited Issues

Part 54 centers the license renewal reviews on the most significant overall
safety concern posed by extended reactor operation — the detrimental effects of
aging. By its very nature, the aging of materials ‘‘becomes important principally
during the period of extended operation beyond the initial 40-year license term,’’
particularly since the design of some components may have been based explicitly
upon an assumed service life of 40 years. See id.; see also Final Rule, ‘‘Nuclear
Power Plant License Renewal; Revisions,”” 60 Fed. Reg. 22,461, 22,479 (May 8,
1995). Adverse aging effects can result from metal fatigue, erosion, corrosion,
thermal and radiation embrittlement, microbiologically induced effects, creep,
and shrinkage. Such age-related degradation can affect a number of reactor and



auxiliary systems, including the reactor vessel, the reactor coolant system pressure
boundary, steam generators, electrical cables, the pressurizer, heat exchangers,
and the spent fuel pool. Indeed, a host of individual components and structures
are at issue. See 10 C.F.R. § 54.21(a)(1)(i). Left unmitigated, the effects of aging
can overstress equipment, unacceptably reduce safety margins, and lead to the
loss of required plant functions, including the capability to shut down the reactor
and maintain it in a shutdown condition, and to otherwise prevent or mitigate the
consequences of accidents with a potential for offsite exposures.

Accordingly, Part 54 requires renewal applicants to demonstrate how their
programs will be effective in managing the effects of aging during the proposed
period of extended operation. See generally 10 C.F.R. §54.21(a). This is a
detailed assessment, conducted at ‘‘a component and structure level,”” rather
than at a more generalized ‘‘system level.”” 60 Fed. Reg. at 22,462. License
renewal applicants must demonstrate that all ‘‘important systems, structures, and
components will continue to perform their intended function in the period of
extended operation.”” Id. at 22,463. Applicants must identify any additional
actions, i.e., maintenance, replacement of parts, etc., that will need to be taken
to manage adequately the detrimental effects of aging. Id. Adverse aging effects
generally are gradual and thus can be detected by programs that ensure sufficient
inspections and testing. Id. at 22,475.

In addition, some safety reviews or analyses made during the original term of
the license may have been based upon a particular time period, such as, perhaps,
an assumed service life of a specific number of years or some period of operation
defined by the original license term, i.e., 40 years. Before the NRC will grant any
license renewal application, an applicant must reassess these ‘ ‘time-limited aging
analyses,’’ and (1) show that the earlier analysis will remain valid for the extended
operation period; or (2) modify and extend the analysis to apply to a longer term,
such as 60 years; or (3) otherwise demonstrate that the effects of aging will be
adequately managed in the renewal term. See 60 Fed. Reg. at 22,480; 10 C.F.R.
§§54.21(c), 54.29(a)(2).

2. The NRC Regulatory Process and the Current Licensing Basis

The Commission has the ongoing responsibility to oversee the safety and
security of operating nuclear reactors. Thus, the NRC maintains an aggressive
and ongoing program to oversee plant operation. For license renewal, the
Commission found that it would be unnecessary to include in our review all
those issues already monitored, reviewed, and commonly resolved as needed by
ongoing regulatory oversight.

When the Commission issues an initial license, it makes a ‘‘comprehensive
determination that the design, construction, and proposed operation of the facility
satisfied the Commission’s requirements and provided reasonable assurance of



adequate protection to the public health and safety and common defense and
security.”” 56 Fed. Reg. at 64,947. Each nuclear power plant also has a
“‘current licensing basis,”” a term of art comprehending the various Commission
requirements applicable to a specific plant that are in effect at the time of the
license renewal application. The current licensing basis consists of the license
requirements, including license conditions and technical specifications. It also
includes the plant-specific design basis information documented in the plant’s
most recent Final Safety Analysis Report, and any orders, exemptions, and
licensee commitments that are part of the docket for the plant’s license, i.e.,
responses to NRC bulletins, generic letters, and enforcement actions, and other
licensee commitments documented in NRC safety evaluations or licensee event
reports. See 10 C.F.R. § 54.3. The current licensing basis additionally includes all
of the regulatory requirements found in Parts 2, 19, 20, 21, 30, 40, 50, 55, 72, 73,
and 100 with which the particular applicant must comply. Id.

In establishing its license renewal process, the Commission did not believe
it necessary or appropriate to throw open the full gamut of provisions in a
plant’s current licensing basis to re-analysis during the license renewal review.
The current licensing basis represents an ‘‘evolving set of requirements and
commitments for a specific plant that are modified as necessary over the life of
a plant to ensure continuation of an adequate level of safety.”” 60 Fed. Reg. at
22,473. Tt is effectively addressed and maintained by ongoing agency oversight,
review, and enforcement.

Just as these oversight programs help ensure compliance with the current
licensing basis during the original license term, they likewise can reasonably be
expected to fulfill this function during the renewal term. In short, the regulatory
process commonly is ‘‘the means by which the Commission continually assesses
the adequacy of and compliance with’’ the current licensing basis. 60 Fed. Reg.
at 22,473.

For an example of how the ongoing regulatory process works to maintain
safety, we can look at the issue of emergency planning. The Commission
has various regulations establishing standards for emergency plans. See 10
C.FR. §§50.47, 50.54(s)-(u); Appendix E to Part 50. These requirements are
independent of license renewal and will continue to apply during the renewal
term. They include provisions to ensure that the licensee’s emergency plan
remains adequate and continues to meet sixteen performance objectives. Through
mandated periodic reviews and emergency drills, ‘‘the Commission ensures that
existing plans are adequate throughout the life of any plant even in the face of
changing demographics, and other site-related factors. . . . [D]rills, performance
criteria, and independent evaluations provide a process to ensure continued
adequacy of emergency preparedness.”” 56 Fed. Reg. at 64,966. Emergency
planning, therefore, is one of the safety issues that need not be re-examined within
the context of license renewal.



Issues like emergency planning — which already are the focus of ongoing
regulatory processes — do not come within the NRC’s safety review at the license
renewal stage:

The Commission cannot conclude that its regulation of operating reactors is ‘‘perfect’” and
cannot be improved, that all safety issues applicable to all plants have been resolved, or that
all plants have been and at all times in the future will operate in perfect compliance with
all NRC requirements. However, based upon its review of the regulatory programs in this
rulemaking, the Commission does conclude that (a) its program of oversight is sufficiently
broad and rigorous to establish that the added discipline of a formal license renewal review
against the full range of current safety requirements would not add significantly to safety,
and (b) such a review is not needed to ensure that continued operation during the period of
extended operation is not inimical to the public health and safety.

Id. at 64,945.

In sum, our license renewal safety review seeks to mitigate the ‘‘detrimental
effects of aging resulting from operation beyond the initial license term.”” 60 Fed.
Reg. at 22,463. To that effect, our rules ‘‘focus|[] the renewal review on plant
systems, structures, and components for which current [regulatory] activities and
requirements may not be sufficient to manage the effects of aging in the period of
extended operation.”” Id. at 22,469 (emphasis added).? Adjudicatory hearings in
individual license renewal proceedings will share the same scope of issues as our
NRC Staff review, for our hearing process (like our Staff’s review) necessarily
examines only the questions our safety rules make pertinent.

Our rules nonetheless recognize and provide for the possibility of exceptional
situations. On a case-by-case basis, if warranted by ‘‘special circumstances,’’ the
Commission may waive application of one or more of our license renewal rules or
otherwise make an exception for the proceeding at issue. See 10 C.F.R. § 2.758;?
56 Fed. Reg. at 64,961. Absent such a Commission ruling under section 2.758,
however, ‘‘the scope of Commission review determines the scope of admissible
contentions in a renewal hearing.”” 60 Fed. Reg. at 22,482 n.2. It bears noting,
additionally, that any change to a plant’s licensing basis that requires a license
amendment — i.e., a change in the technical specifications — will itself offer an
opportunity for hearing in accordance with section 189 of the Atomic Energy Act.

2 Some aging-related issues are adequately dealt with by regulatory processes and need not be subject to further
review during the license renewal proceeding. An example might be those structures and components that already
must be replaced at mandated, specified time periods.

3 The key passage in section 2.758 provides: ‘“The sole ground for petition for waiver or exception shall be that
special circumstances with respect to the subject matter of the particular proceeding are such that the application
of the rule or regulation (or provision thereof) would not serve the purposes for which the rule or regulation was
adopted.”” 10 C.F.R. § 2.758(b).
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B. Environmental Review Under Part 51

The Commission in 1996 amended its environmental protection requirements
in Part 51 to establish environmental review requirements for license renewal
applicants. As with our Part 54 health and safety review, the Commission sought
to develop license renewal requirements in Part 51 that were both efficient and
more effectively focused. Part 51 divides the environmental requirements for
license renewal into generic and plant-specific components. Underlying Part 51
is an extensive, systematic study of the potential environmental consequences
of operating a nuclear power plant for an additional 20 years. See NUREG-
1437, ‘*‘Generic Environmental Impact Statement for License Renewal of Nuclear
Plants,”” Final Report, Vol. 1 (‘*°‘GEIS’*) (May 1996).

As part of its study, the Commission evaluated environmental and safety data
on the operating experience of all the light-water nuclear power reactors licensed
to operate in 1991. See GEIS at 1-4; see also Final Rule, ‘‘Environmental Review
for Renewal of Nuclear Power Plant Operating Licenses,”” 61 Fed. Reg. 28,467,
28,468 (June 5, 1996). Numerous interest groups participated in the Commission’s
study through public workshops and by written public comments. See GEIS at
1-4. The resulting GEIS identified a number of possible environmental impacts,
generic and plant-specific, that could result from an additional 20 years of nuclear
power plant operation.

On many issues, the NRC found that it could draw generic conclusions
applicable to all existing nuclear power plants, or to a specific subgroup of plants.
Part 51 refers to these generic issues as ‘‘Category 1’ issues. See 10 C.F.R. Part
51, Subpart A, Appendix B. Because Category 1 issues involve environmental
effects that are essentially similar for all plants, they need not be assessed
repeatedly on a site-specific basis, plant-by-plant. Accordingly, under Part 51,
license renewal applicants need not submit in their site-specific Environmental
Reports an analysis of Category 1 issues. See 10 C.F.R. § 51.53(c)(3)(i). For those
issues, the applicant instead may reference and adopt the generic environmental
impact findings codified in Table B-1, Appendix B to Part 51.

Applicants must, however, provide a plant-specific review of all environmental
issues for which the Commission was not able to make environmental findings
on a generic basis. Our rules refer to these as ‘‘Category 2’ issues. See 10
C.F.R. Part 51, Subpart A, Appendix B. In other words, if the severity of an
environmental impact might differ significantly from one plant to another, or, if
additional plant-specific measures to mitigate the impact should be considered,
then the applicant must provide a plant-specific analysis of the environmental
impact. In addition, even where the GEIS has found that a particular impact applies
generically (Category 1), the applicant must still provide additional analysis in
its Environmental Report if new and significant information may bear on the
applicability of the Category 1 finding at its particular plant.
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An example of an issue Part 51 declares ‘‘generic’’ (Category 1), and not
subject to plant-specific analysis, is the noise impact from operation expected
during the license renewal term. The principal noise sources (cooling towers
and transformers) will not change appreciably during extended operation. Noise
impacts generally have been small at all plants, and thus no site-specific analyses
are necessary for license renewal. Part 51 declares various other environmental
issues ‘‘plant specific’’ (Category 2). For example, the impact of extended
operation on endangered or threatened species varies from one location to another
and this fits within Category 2. It requires a plant-specific analysis.

There are several aspects to the NRC Staff’s environmental review. Initially,
the Staff will independently assess the adequacy of the applicant’s Environmental
Report. The Staff sets out its conclusions in a draft Supplemental Environmental
Impact Statement (‘‘SEIS’’), which is a site-specific supplement to the GEIS;
the Staff then seeks public comment. See 10 C.F.R. §§51.70, 51.73-.74. The
final SEIS will adopt any applicable Category 1 environmental impact findings
from the GEIS. See 10 C.F.R. §§51.71(d), 51.95(c). The final SEIS also takes
account of public comments, including plant-specific claims and new information
on generic findings. See 61 Fed. Reg. at 28,470. Part 51 requires the final SEIS to
weigh all of the expected environmental impacts of license renewal, both those for
which there are generic findings and those described in plant-specific analyses.*

The Commission recognizes that even generic findings sometimes need
revisiting in particular contexts. Our rules thus provide a number of opportunities
for individuals to alert the Commission to new and significant information that
might render a generic finding invalid, either with respect to all nuclear power
plants or for one plant in particular. In the hearing process, for example, petitioners
with new information showing that a generic rule would not serve its purpose at
a particular plant may seek a waiver of the rule. See 10 C.F.R. § 2.758; see also
note 3, supra, and accompanying text. Petitioners with evidence that a generic
finding is incorrect for all plants may petition the Commission to initiate a fresh
rulemaking. See 10 C.F.R. §2.802. Such petitioners may also use the SEIS
notice-and-comment process to ask the NRC to forgo use of the suspect generic
finding and to suspend license renewal proceedings, pending a rulemaking or
updating of the GEIS. See 61 Fed. Reg. at 28,470; GEIS at 1-10to 1-11.

Finally, quite apart from individual license renewal proceedings, the
Commission itself will review (and revise as needed) the license renewal rules and
GEIS environmental analyses every 10 years, beginning approximately 7 years
after completion of the last review. See 61 Fed. Reg. at 28,468. The Commission
again will provide opportunity for public comment. If Part 51 or any of its
underlying generic findings need modification, the Commission will institute a

4See 10 C.F.R. § 51.95; GEIS at 1-9 to 1-10; 61 Fed. Reg. at 28,485; 61 Fed. Reg. at 66,541.
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new rulemaking. There are, in short, a number of avenues through which generic
environmental findings may be waived or changed.

IV. ANALYSIS

A. Mr. Oncavage’s Attack on the License Renewal Rules

We begin with Mr. Oncavage’s arguments on appeal. Mr. Oncavage devotes
most of his appeal brief to challenging the Commission’s license renewal rules.
He suggests that our renewal rules violate NEPA by centering the agency’s Part
54 safety inquiry on aging issues and by allowing the incorporation of generic
findings under our Part 51 environmental inquiry:

Are 10 C.F.R. Part 51, 10 C.F.R. Part 54 and the National Environmental Policy Act mutually
exclusive? If Petitioner Mark P. Oncavage were to precisely follow all the rules set forth in Part
51 and 54, would he find his rights under NEPA unduly abridged? If he were to request that
all provisions of NEPA be utilized in license renewal procedures, would he incur a violation
of Commission rules?

See Petitioner Mark P. Oncavage’s Notice of Appeal (Mar. 19, 2001) (*‘Appeal
Brief’’) at 2. Mr. Oncavage apparently believes that both our Part 54 safety review
and our Part 51 environmental review are incompatible with NEPA. We do not
find his arguments persuasive.

The Commission’s AEA review under Part 54 does not compromise or limit
NEPA. The AEA and NEPA contemplate separate NRC reviews of proposed
licensing actions. See Limerick Ecology Action v. NRC, 869 F.2d 719, 729-31 (3d
Cir. 1989). The AEA ‘‘endows the NRC with significant discretion to determine
the information that is necessary to support the factual findings of the agency
during the licensing process.”” Kelley v. Selin, 42 F.3d 1501, 1516 (6th Cir.),
cert. denied, 515 U.S. 1159 (1995). The Commission reasonably chose to focus
its AEA-based Part 54 safety review on the potential detrimental effects of aging,
instead of treating license renewal as the occasion for a broad-based reassessment
of all operational safety issues. While the aging issues the NRC considers in
its Part 54 safety review may overlap some environmental issues it considers
in its Part 51 review, the two inquiries are analytically separate: one (Part 54)
examines radiological health and safety, while the other (Part 51) examines
environmental effects of all kinds. Our aging-based safety review does not in
any sense ‘‘restrict NEPA’’ or ‘‘drastically narrow[] the scope of NEPA,’” as Mr.
Oncavage maintains. See Appeal Brief at 2-3.

Our reliance on generic environmental findings in Part 51 also comports with
NEPA. NEPA requires federal agencies to (1) ‘‘consider every significant aspect of
the environmental impact of [the] proposed action’” and (2) *‘inform the public that
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it has indeed considered environmental concerns in its decisionmaking process.’’
Baltimore Gas & Electric Co. v. Natural Resources Defense Council, Inc., 462
U.S. 87, 97 (1983) (citations and internal quotations omitted). Agencies need not
‘‘elevate environmental concerns’” over other considerations, but they must show
that they have taken a ‘‘hard look’’ at environmental consequences. Id. Our Part
51 establishes a mechanism for taking the required ‘hard look.”” Its use of generic
findings that address impacts common to all nuclear power plants, supplemented
by a narrower review of plant-specific issues, reflects a commonplace NEPA
approach. See, e.g., 40 C.F.R. § 1508.28 (Council on Environmental Quality
Regulations addressing ‘‘tiering’> of NEPA documents). By longstanding
practice, repeatedly upheld on judicial review, the Commission has considered
and addressed generically through rulemaking specific environmental (or safety)
issues that otherwise would have been addressed in an individual licensing
proceeding. See generally Baltimore Gas & Electric, 462 U.S. 87; Kelley v. Selin,
42 F.3d at 1512; Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979).

In Baltimore Gas & Electric, the Supreme Court expressly upheld the
Commission’s adoption of a series of generic NEPA rules evaluating the
environmental effects of a nuclear power plant’s fuel cycle. 462 U.S. at 91.
The Court stressed the NRC’s broad discretion to structure its NEPA inquiries:

NEPA does not require agencies to adopt any particular internal decisionmaking structure.
Here, the agency has chosen to evaluate generically the environmental impact of the fuel
cycle and inform individual licensing boards, through the Table S-3 rule, of its evaluation.
The generic method chosen by the agency is clearly an appropriate method of conducting the
hard look required by NEPA. . . . [T]he Commission has discretion to evaluate generically
the environmental effects of the fuel cycle and require that these values be ‘‘plugged into’’
individual licensing decisions.

Id. at 100-01. When there are environmental effects that would be essentially
similar for all or a commonly identifiable subcategory of nuclear plants,
‘‘[a]dministrative efficiency and consistency of decision are both furthered by a
generic determination of these effects without needless repetition of the litigation
in individual proceedings, which are subject to review by the Commission in any
event.”” Id. at 101 (citations omitted).

Similarly, in Kelley v. Selin, the court of appeals endorsed the NRC’s generic
resolution of NEPA questions. ‘‘Although NEPA requires the NRC to undertake
‘careful consideration’ of environmental consequences,”’ the court said, ‘‘the
NRC may issue a rulemaking to address and evaluate environmental impacts that
are ‘generic;’ namely, neither plant-specific nor site-specific.”” 42 F.3d at 1512
(citations and brackets omitted). ‘‘[E]ven where an agency’s enabling statute
expressly requires it to hold a hearing, the agency may rely on its rulemaking
authority to determine issues that do not require case-by-case consideration . . . .
A contrary holding would require the agency continually to relitigate issues that
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may be established fairly and efficiently in a single rulemaking proceeding.’” Id.
at 1511 (internal quotations and brackets omitted).

Resolving an environmental issue generically does not reduce its importance.
In making a final decision on license renewal, the NRC will still weigh all
of the different environmental impacts from extended operation, whether those
impacts occur generically at all plants or on a plant-specific basis.” The NRC
ultimately determines whether all adverse environmental impacts, taken together,
“‘are so great’’ that the renewal option would be unreasonable. See 10 C.F.R.
§51.103(a)(5). And while it is true that ‘‘Category 1’ generic issues normally
are beyond the scope of a license renewal hearing, the Commission provides
mechanisms for a petitioner to alert the Commission to generic findings that are
incorrect or do not pertain to a particular site. See supra pp. 12-13.

The thrust of Mr. Oncavage’s appeal, in short, is ill-conceived. Neither the
NRC’s aging-driven safety inquiry nor its use of generic environmental findings
violates NEPA.

B. Mr. Oncavage’s Contentions

We turn now to Mr. Oncavage’s two specific contentions. Interwoven among
his various claims challenging our license renewal rules, Mr. Oncavage’s appellate
brief makes just a few statements directly bearing on his actual contentions in
this case. As we have said before, ‘‘[tJhe Commission should not be expected to
sift unaided through . . . earlier briefs filed before the Presiding Officer in order
to piece together and discern the Intervenors’ particular concerns or the grounds
for their claims.”” Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM
87174), CLI-01-4, 53 NRC 31, 46 (2001). Mr. Oncavage, therefore, ‘‘bear[s]
responsibility for any misunderstanding of [his] claims.”” Id. Given that Mr.
Oncavage is a pro se intervenor, however, the Commission has made a special
effort to review the contentions he made in his Amended Petition before the
Board. We find them inadequate to justify a hearing.

1. Contention 1

Mr. Oncavage’s first contention alleges that ‘‘[t]he aquatic resources of
Biscayne National Park will become contaminated with radioactive material,
chemical wastes, and herbicides during the license renewal term which will
endanger the health and safety of the members of the public who consume aquatic
food products that originate in the waters of Biscayne National Park.”” Amended

5See 10 C.FR. § 51.95; GEIS at 1-9 to 1-10; 61 Fed. Reg. at 28,485; 61 Fed. Reg. at 66,541.
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Petition at 1. Essentially, this is a water contamination claim, focused on public
health.

The Licensing Board found that Contention 1 fell beyond the scope of
license renewal hearings, and impermissibly challenged the Commission’s license
renewal regulations. See 53 NRC at 164. We agree with this conclusion. “‘[A]
petitioner in an individual adjudication cannot challenge generic decisions made
by the Commission in rulemakings.”” North Atlantic Energy Service Corp.
(Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 217 n.8 (1999) (collecting
cases). But our review of Mr. Oncavage’s arguments leads us also to find
his contention inadmissible for lack of sufficient foundation. See 10 C.F.R.
§2.714(b)(2). Below, we discuss both of Contention 1’s defects.

a. Contention I Falls Beyond Scope of Parts 54 and 51

The Licensing Board correctly concluded that Contention 1 falls outside of
the scope of license renewal reviews and proceedings. As the Board found,
the contention ‘‘does not raise any aspect of the Applicant’s aging management
review or evaluation of the plant’s systems, structures, and components subject to
time-aging analysis.”” See LBP-01-6, 53 NRC at 164. It does not, then, identify
any issue encompassed by the NRC safety review for license renewal, conducted
under 10 C.F.R. Part 54, that focuses on aging.

Insofar as Contention 1 raises NEPA, or Part 51, claims, it fails as (in effect) a
collateral attack on Part 51 and its underlying GEIS. Contention 1 only involves
topics discussed in the GEIS and codified in Part 51 as generic ‘‘Category 1’
issues. As we indicated earlier, these issues are not subject to site-specific review
and thus fall beyond the scope of individual license renewal proceedings.

Contention 1 maintains that renewing Turkey Point’s license will result in
aquatic contamination affecting public health. But the GEIS provides an extensive
analysis of radiological impacts, including a discussion of radiation exposures
from aquatic pathways, i.e., eating fish caught near the point of discharge of liquid
effluent. Its evaluation extends to all nuclear power reactors in operation in 1996
when the GEIS was issued, including Turkey Point. See GEIS at 4-84. Indeed,
the GEIS’s conclusions rest on site-specific data on effluents obtained from all
the reactor facilities. See generally id. Appendix E; see also id. at 4-84 to 4-95.

As part of its discussion, the GEIS assesses how well nuclear power plants
have met applicable NRC radiological dose limits, design objectives, or guidelines
(found under Appendix I to 10 C.F.R. Part 50, 10 C.F.R. Part 20, and 10 C.F.R.
§50.36a). As the GEIS describes, data collected on all nuclear power plants
‘‘demonstrate[d] that the ALARA [’As Low As Reasonably Achievable’’]
process has been effective at controlling and reducing radiation doses to the
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public.”’® See id. at 4-95 (citations omitted); see also id. at 4-92 to 4-95 and
Appendix E. The GEIS study found that renewing reactor operating licenses
would not increase radioactive effluents in nearby waters:

Radiation doses to the members of the public from current operation of nuclear power plants
have been examined from a variety of perspectives and the impacts were found to be well
within design objectives and regulations in each instance. No effect of aging that would
significantly affect the radioactive effluents has been identified. Both maximum individual
and average doses are expected to remain well within design objectives and regulations. In
about 5 percent of the plants, maximum individual doses are approximately 20 percent of
the Appendix I design objective. All other plants [including Turkey Point] are operating far
below this level. Because no reason was identified to expect effluents to increase in the period
after license renewal, continued operation well within regulatory limits is anticipated. . . .
No mitigation measures beyond those implemented during the current term license would
be warranted because current mitigation practices have resulted in declining public radiation
doses and are expected to continue to do so.

Id. at 4-95.

The GEIS thus declared radiological exposure from power reactor operation
a ‘“‘Category 1 issue.”” Id. This classification covers all public exposure
pathways — gaseous and liquid effluents, including the buildup and concentration
of radioactive materials in soils and sediment, which could in turn impact
radionuclide levels in bottom-feeder fish. See GEIS at 4-85 to 4-86. The GEIS
contains detailed support for its conclusions on the radiological impacts of license
renewal. See, e.g., id. at 4-84 to 4-95, 4-126, 3-26 to 3-42, Appendix E.

Contention 1 also vaguely refers to ‘‘chemical wastes’” and ‘‘herbicides.”’
Again, these topics fall within the GEIS study. For instance, the GEIS discusses
the discharge of chlorine and other biocides, the discharge of metals in wastewater,
and the discharge of sanitary wastes and minor chemical spills; the GEIS finds
these discharges of small significance for all plants. See id. at 4-53 to 4-56,
4-58. The GEIS specifically considered additional mitigation measures to curtail
these discharges, but found mitigation unwarranted. See id. at 4-55 to 4-56. Part
51, therefore, characterizes these as Category 1 issues. See 10 C.F.R. Part 51,
Appendix B (Table B-1). They are not subject to litigation in a license renewal
hearing.

Mr. Oncavage seeks to salvage Contention 1 by characterizing it as a nongeneric
“‘groundwater conflict’’ issue. See, e.g., Appeal Brief at 3. A ‘‘groundwater
conflict’” concerns competing uses of the same water — for example, a reactor’s
use of water needed for irrigation. Our rules discuss several types of ‘‘groundwater

6 ALARA criteria appear in Appendix I to 10 C.F.R. Part 50. In addition, 10 C.F.R. § 50.36a imposes license
conditions in the form of technical specifications on effluents from nuclear power reactors. These specifications are
intended to maintain all releases of radioactive materials to unrestricted areas during operations to ALARA levels.
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conflicts,”” some of which are Category 2 issues that must be addressed on a
site-specific basis. See Table B-1, 10 C.F.R. Part 51, Appendix B.

The Licensing Board rejected Mr. Oncavage’s depiction of his first contention
as a ‘‘groundwater conflict’” claim, noting that ‘‘all the Category 2 groundwater
conflict issues deal with the issue of withdrawal of groundwater by an Applicant
when there are competing groundwater uses — a situation far different from Mr.
Oncavage’s allegation.”” LBP-01-6, 53 NRC at 164. We agree with the Board.
The expression ‘‘groundwater use conflicts’’ refers to ‘‘conflicts’’ or ‘‘competing
water uses’’ arising among ‘‘neighboring groundwater users’’ because of reduced
quantities of available water. See GEIS at 4-115 to 4-116; see also id. at 4-53
(discussing *‘water use conflicts’’). For instance, if a facility is located by a small
river and withdraws large amounts of water from the river for its cooling towers,
this ‘‘could impact an alluvial aquifer during periods of low flow.”” Id. at 4-117;
see also id. at 4-52 to 4-53. Similarly, ‘‘[n]Juclear power plants that withdraw
makeup water for cooling ponds from small bodies of water may need to curtail
operations during drought periods or may experience future conflicts with other
water users.”” Id. at 4-53.

In addition, the GEIS and our rules refer to three different types of Cate-
gory 2 groundwater use conflicts that could arise, but each applies only to certain
types of facilities: (a) those using cooling towers that withdraw makeup water
from small rivers, (b) those using more than an annual average of 100 gallons of
groundwater per minute, or (c) those using so-called ‘‘Ranney Wells’’ for cooling
tower makeup water.” See id. at 4-115 to 4-118. If a particular environmental
issue does not apply to a facility, the applicant need only describe why it does
not.3

Here, FPL’s Environmental Report addresses each potential groundwater use
conflict, and states why each is inapplicable to the Turkey Point facility. FPL
notes that the Turkey Point plant does not withdraw makeup water from a river or
offsite surface waterbodies, use cooling towers or Ranney wells, or pump more
than 100 gallons of groundwater per minute. See Applicant’s Environmental
Report at 4.1-1, 4.5-1, 4.6-1, 4.7-1. Turkey Point instead obtains potable and
service water from municipal suppliers. Mr. Oncavage does not rebut any of these
statements. We therefore find the ‘‘groundwater use conflict’’ issue inapplicable

N Ranney Well collects water from sedimentary aquifers. It is constructed of a central caisson sunk to a depth
below the water table. Several ‘‘screens,”’ i.e., slotted collection pipes, extend radially from the bottom of the
caisson. The bottom of the caisson serves as a collection point for groundwater. A pump located at the top of the
caisson structure above the surface draws water from the bottom and forces it through overland pipe runs to the point
of service.

8 See Supplement 1 to Regulatory Guide 4.2, *‘Preparation of Supplemental Environmental Reports for Applications
to Renew Nuclear Power Plant Licenses’’ (Sept. 2000), Chap. 4, ‘‘General Guidance.”’
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to Turkey Point, and reject Mr. Oncavage’s attempt to characterize Contention 1
as a ‘‘groundwater use conflict’” claim.’

In sum, Contention 1 lies in its entirety outside Part 54, and raises only topics
that are codified in Part 51 as generic Category 1 issues. The contention therefore
advances no dispute material to the NRC’s license renewal decision at Turkey
Point. Hence, Contention 1 is not litigable.

b. Contention 1’s Lack of Foundation

To trigger a full adjudicatory hearing, petitioners must be able to ‘proffer at
least some minimal factual and legal foundation in support of their contentions.’’
Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49
NRC 328, 334 (1999); see also 10 C.F.R. §2.714(b)(2)(ii). As the Commission
described at length in Oconee, the NRC toughened its contention-pleading rule
in 1989, to avoid the admission of contentions based on ‘‘little more than
speculation.”” Id. Prior to the amended rule, it was possible for intervenors to be
admitted to hearing after merely ‘‘copying contentions from another proceeding
involving another reactor.”” Id. (citation omitted). Hearings should serve the
purpose for which they are intended: ‘‘to adjudicate genuine, substantive safety
and environmental issues placed in contention by qualified intervenors.”” Id.
(citing H.R. Rep. No. 97-177, at 151 (1981)). While intervenors need not be
technical experts, they must knowledgeably provide some threshold-level factual
basis for their contention.

A contention must show a ‘‘genuine dispute . . . with the applicant on a
material issue of law or fact.”” See 10 C.F.R. §2.714(b)(2)(iii). To do so, the
contention should refer to those portions of the license application (including the
environmental report and safety report) that the petitioner disputes and indicate
supporting reasons for each dispute. Id. If a petitioner believes that the license
application simply fails to consider some information required by law, he or she
then may indicate that failure and supporting grounds. Id. Contentions arising
under NEPA should be based upon the Applicant’s Environmental Report.

Even if Mr. Oncavage’s environmental claims were not barred as a collateral
attack on Part 51, his Contention 1 does not come close to meeting the
specificity requirements of our contention-pleading rule. While he raises several
environmental issues, Mr. Oncavage makes only broad-brushed references to the
Applicant’s Environmental Report, which was publicly available. He provides not
a single reference to any particular portion of the Environmental Report. Indeed,

9 There is a Category 2 ‘‘groundwater quality degradation’” issue involving cooling ponds that must be addressed
on a site-specific basis. It does not apply, however, to plants located adjacent to or in salt marshes. See GEIS at
4-121 to 4-122; Table B-1 to Appendix B to 10 C.F.R. Part 51. Turkey Point’s cooling canals are located in a salt
marsh. See GEIS at 4-122. The GEIS explicitly finds that for Turkey Point ‘‘this is a Category 1 issue.”” Id.
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the Environmental Report often explicitly contradicts Mr. Oncavage’s arguments,
such as, for example, his ‘‘groundwater use conflicts’’ claim. See supra pp. 18-19.

Mr. Oncavage does mention the GEIS and the original 1972 Final Environmen-
tal Statement (FES) for Turkey Point. But he does nothing more than quote select
passages which in themselves indicate no deficiency in FPL’s license renewal
application or Environmental Report. Mr. Oncavage’s ‘‘alleged facts’’ in support
of his contention amount to no more than his own predictions and speculation. In
claiming unhealthful water contamination, for instance, Mr. Oncavage raises what
he calls ‘‘massive seepage, up to 89,000 gallons per minute, into Biscayne Bay
and Card Sound.”” Amended Petition at 1. This claim does not come from Turkey
Point’s license renewal documents, but from a page in the 1972 FES discussing
estimated groundwater ‘‘seepage losses’’ to the east, ranging from ‘‘50 to as high
as 200 cfs [cubic feet per second].”” See 1972 FES at V-3. The 1972 discussion,
however, refers to controlling the impacts of groundwater flow on water salinity
and temperature, not to the radiological and chemical contamination concerns that
Mr. Oncavage raises in Contention 1.

As another basis for Contention 1, Mr. Oncavage cites a passage from the
GEIS on the subject of ‘‘radionuclide deposition.”” See Amended Petition at 1.
‘“‘Radionuclide deposition’’ refers to the potential for marine organisms to receive
relatively higher radiation doses than terrestrial organisms. Fish that are bottom
feeders might ‘‘ingest worms and other biota that may remobilize radioactive
materials accumulated in the sediment.”” GEIS at 4-86. Mr. Oncavage views
this discussion in the GEIS as a ‘‘warning of a health problem that may require
reexamination.”” See Amended Contentions at 1. But he raises no specific
indication that the Turkey Point facility has had any significant problems with
radionuclide deposition. Nor does he allege that radiological doses to the public —
through aquatic food pathways or any other — have exceeded NRC requirements.
Mr. Oncavage’s Amended Petition does nothing more than cite to a general
passage in the GEIS outlining how radionuclide deposition is monitored. He
offers no evidence that a problem may exist at Turkey Point.

The short of the matter is that Contention 1, even if we were somehow to find
it within the scope of our license renewal inquiry (which it is not, see pp. 16-19,
supra), is so thinly supported and rationalized that it could not possibly justify a
full hearing under our contention-pleading rule.

2. Contention 2

Mr. Oncavage’s second contention concerns the storage of radioactive spent
fuel. He claims that at Turkey Point there are ‘‘severe and unusual challenges to
the safe storage of high level radioactive spent fuel whether in spent fuel pools or
in dry cask storage.”” Amended Petition at 2. Mr. Oncavage’s apparent concern
is the risk of a catastrophic accident — due to hurricanes or an aircraft crash
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— involving the additional spent fuel stored in the pool (from more years of
reactor operation). See Amended Petition at 2-3. The Licensing Board found
the contention inadmissible, noting that Part 51 characterizes onsite spent fuel
storage impacts as a generic Category 1 issue, not subject to litigation in a license
renewal proceeding. See 53 NRC at 165. The Licensing Board also found that
Mr. Oncavage’s spent fuel contention raises none of the aging-related issues that
are the focus of NRC’s safety review. We agree with both conclusions.

a. Onsite Storage of Spent Fuel Is a Category 1 Issue

Our rules explicitly conclude that *‘[t]he expected increase in the volume of
spent fuel from an additional 20 years of operation can be safely accommodated
on site with small environmental effects through dry or pool storage at all plants if
a permanent repository or monitored retrievable storage is not available.”” Table
B-1, Subpart A, Appendix B to Part 51. See Oconee, CLI-99-11, 49 NRC at
343-44. The GEIS provides the background analyses and justification for this
generically applicable finding. See GEIS at 6-70 to 6-86. It finds ‘‘ample basis
to conclude that continued storage of existing spent fuel and storage of spent
fuel generated during the license renewal period can be accomplished safely and
without significant environmental impacts.”’ Id. at 6-85. The GEIS takes full
account of ‘‘the total accumulated volumes of spent fuel after an additional 20
years of operation.”” Id. at 6-79; see also id. at 6-80 to 6-81.

The GEIS’s finding encompasses spent fuel accident risks and their mitigation.
See GEIS, at xlviii, 6-72 to 6-76, 6-86, 6-92. The NRC has spent years studying
in great detail the risks and consequences of potential spent fuel pool accidents,
and the GEIS analysis is rooted in these earlier studies. NRC studies and
the agency’s operational experience support the conclusion that onsite reactor
spent fuel storage, which has continued for decades, presents no undue risk
to public health and safety. Because the GEIS analysis of onsite spent fuel
storage encompasses the risk of accidents, Contention 2 falls beyond the scope of
individual license renewal proceedings.

Mr. Oncavage argues, however, that a ‘‘catastrophic radiological accident at
a spent fuel facility would be a severe accident which is a category 2 issue.”
Amended Petition at 2. Part 51 does provide that ‘‘alternatives to mitigate
severe accidents must be considered for all plants that have not considered such
alternatives.”” See Appendix B to Subpart A of Part 51; see also GEIS at
5-106 to 5-116. But Mr. Oncavage’s Contention 2 says nothing about mitigation
alternatives. And, in any event, Part 51°s reference to ‘‘severe accident mitigation
alternatives’’ applies to nuclear reactor accidents, not spent fuel storage accidents.
Not only Mr. Oncavage, but also the NRC Staff and FPL, apparently was confused
on this point, for no one raised the important distinction between reactor accidents
and spent fuel accidents. As we have seen, the GEIS deals with spent fuel
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storage risks (including accidents) generically, and concludes that ‘‘regulatory
requirements already in place provide adequate mitigation.”” GEIS at 6-86, 6-92,
xlviii; see also id. at 6-72 to 6-76.

On the issue of onsite fuel storage, then, the GEIS rejects the need for further
consideration of mitigation alternatives at the license renewal stage. Id. Indeed,
for all issues designated as Category 1, the Commission has concluded that
additional site-specific mitigation alternatives are unlikely to be beneficial and
need not be considered for license renewal. See 61 Fed. Reg. at 28,484; GEIS at
1-5, 1-9.

The NRC customarily has studied reactor accidents and spent fuel accidents
separately. For instance, our ‘‘Policy Statement on Severe Reactor Accidents
Regarding Future Designs and Existing Plants’’ discusses only reactor accidents
and defines ‘‘[s]evere nuclear accidents [as] those in which substantial damage is
done to the reactor core whether or not there are serious offsite consequences.’’
50 Fed. Reg. 32,138 (Aug. 1985) (emphasis added). Similarly, the various NRC
studies on severe accidents typically focus upon potential damage to the reactor
core of nuclear power plants.'® A different set of studies altogether is devoted to
spent fuel pool accidents, and has concluded that the risk of accidents is acceptably
small."! Hence, Part 51 and the GEIS treat the matter generically. Indeed, the
events that could lead to a severe reactor accident vary significantly from plant to
plant, thereby requiring plant-specific consideration, whereas accidents involving
spent fuel pools or dry casks are more amenable to generic consideration.

Part 51 notwithstanding, Mr. Oncavage maintained before the Licensing Board
that the possibility of catastrophic hurricanes at Turkey Point justified his plant-
specific contention on spent fuel accidents. See 53 NRC at 165. Again, however,
as the Board held, Part 51 treats all spent fuel pool accidents, whatever their cause,
as generic, Category 1 events not suitable for case-by-case adjudication. /d. In the
past, the NRC has considered the effect of hurricanes on reactors generally.'> And
the Staff quite recently examined their effect on spent fuel pools in particular;
it found the risks ‘‘very low’’ or ‘‘negligible.”’!3 Mr. Oncavage did not seek a

IOSee, e.g., NUREG-1150, ‘‘Severe Accident Risks: An Assessment for Five U.S. Nuclear Power Plants (Dec.
1990) (examining core meltdown risks); NUREG/CR-5042, ‘‘Evaluation of External Hazards to Nuclear Power
Plants in United States’’ (Dec. 1987) (examining the risk of core damage from external events).

1 See, e.g., NUREG-1353, ‘‘Regulatory Analysis for the Resolution of Generic Issue 82, ‘Beyond Design Basis
Accidents in Spent Fuel Pools’ (April 1989); NUREG/CR-4982, ‘‘Severe Accidents in Spent Fuel Pools in Support
of Generic Safety Issue 82’ (July 1987); NUREG/CR-5281, ‘‘Value/Impact Analyses of Accident Preventive
and Mitigative Options for Spent Fuel Pools’’ (Mar. 1989); NUREG/CR-5176, ‘‘Seismic Failure and Cask Drop
Analysis of the Spent Fuel Pools at Two Representative Nuclear Power Plants (Jan. 1989). A recent study of spent
fuel storage risks at decommissioning reactors finds the risk of accident somewhat greater than originally believed,
but still very low. See NUREG-1738, ‘“Technical Study of Spent Fuel Pool Accident Risk at Decommissioning
Nuclear Power Plants (Feb. 2001).

I2See, e.g., NUREG/CR-5042, ‘‘Evaluation of External Hazards to Nuclear Power Plants in the United States
(Dec. 1987) (hurricane risk assessed in section on ‘‘high winds/tornadoes’’).

13 5ee NUREG-1738, at 3-25 (cited in note 10, supra).
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waiver of the Category 1 determination for spent fuel issues, nor did his hurricane
discussions raise any information that might render the GEIS’s Category 1 finding
inapplicable to the Turkey Point facility. Nothing in Mr. Oncavage’s ‘ ‘hurricane’’
claim renders it litigable under our license renewal rules.

In short, Part 51’s license renewal provisions cover environmental issues
relating to onsite spent fuel storage generically.' All such issues, including
accident risk, fall outside the scope of license renewal proceedings.

b. Onsite Storage of Spent Fuel Raises No Safety Question for
License Renewal

Mr. Oncavage’s spent fuel storage concerns (Contention 2) do not raise any
admissible safety issues under the NRC’s Part 54 safety review.!* His concerns
do not relate to managing the aging of systems, structures, and components or
to any time-limited aging analyses, the safety inquiries contemplated by Part 54.
There are in fact a number of spent fuel pool structural components and related
systems subject to the Part 54 aging management review for license renewal.
FPL’s license renewal application provides extensive information on these spent
fuel storage materials and components, and on the spent fuel cooling system. At
no point does Mr. Oncavage identify any deficiency in the renewal application’s
discussion of spent fuel storage and handling. He never even refers to any part of
the license renewal application.

Mr. Oncavage does refer to ‘‘inadequate construction practices’’ and lack
of ‘‘defense in depth’’ at the Turkey Point facility,'® but these claims go to the
adequacy of the plant’s current licensing basis, which is not within the scope of the
license renewal review. Hurricane and tornado winds as well as hurricane-induced
flooding are among the design-basis events for the Turkey Point facility. If Mr.
Oncavage genuinely knows of a serious current safety problem resulting from the
design of the Turkey Point facility, he should petition under 10 C.F.R. § 2.206 for
NRC action on the Turkey Point license.

14 The Board, as well as the NRC Staff and FPL, apparently views our ‘‘Waste Confidence Rule,”” 10 C.F.R.
§ 51.23(a), as an additional generic environmental finding precluding Mr. Oncavage’s spent fuel pool contention.
See 53 NRC at 165. But that rule, by its own terms, applies only to the storage of spent fuel after a reactor ceases
operation. It does not speak to the NEPA question at issue here: whether Mr. Oncavage may obtain a hearing on
spent fuel pool risks arising during a reactor’s operating life. As we hold in the text, it is Part 51, with its underlying
GEIS, that precludes litigation of that issue.

151t should be noted that during the licensing of the spent fuel pools under the current Turkey Point license, the
operation of the pools was previously evaluated and found safe for operation up to the approved capacity. If, in the
future, Turkey Point were to seek to expand the capacity of the pools or to construct dry cask storage, its action
would be subject to separate environmental and safety evaluation by the NRC, with associated license amendments
and hearing opportunities. If additional capacity is not required, it is possible that the spent fuel pools will never
operate differently as a result of license renewal. This highlights that the concerns raised by Mr. Oncavage with
respect to the spent fuel pools are not inherent in license renewal itself and are not within the scope of this renewal
proceeding.

16 500 Amended Petition at 3.
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Mr. Oncavage raises an additional point. He claims that the Safety Evaluation
Report for the renewal of the Turkey Point license is ‘‘fatally flawed’” because it
relies upon an incorrect NRC Staff safety assessment of a planned international,
commercial airport to be located 4.9 miles away from the Turkey Point site.
Amended Petition at 2; see also Oncavage Appeal Brief at 4. But, as the
Board stated, Mr. Oncavage’s claim is ‘‘obviously flaw[ed]’’ because the Safety
Evaluation Report has yet even to be issued.!” See LBP-01-6, 53 NRC at 166.
Moreover, the Commission notes that this international airport appears no longer
planned for the area. The Air Force has issued a Record of Decision in which it
states that, given environmental considerations, a commercial airport will not be
allowed at the site. See 66 Fed. Reg. 12,930 (Mar. 2001). This Record of Decision
was discussed at the prehearing conference, and a copy of the decision was made
available to the Licensing Board and the parties. See Transcript at 35-36, 57-58.
Thus, the latest information about the airport in the record before us pertains to
this final Air Force decision explicitly disallowing the use of its surplus property
as an airport. The Commission therefore believes that any assumption that a
commercial airport will be built on the planned site is speculative.'®

In any event, none of Mr. Oncavage’s claims in Contention 2 — not his airport
claim, not his hurricane claim, not his spent fuel accident claim — raises any
aging issue under our Part 54 safety review. Thus, the Board correctly refused to
admit Contention 2 for a safety hearing.

C. Final Observations

We conclude by addressing a few additional comments made by Mr. Oncavage
in his appeal brief. He claims unwarranted ‘ ‘difficulty’’ because the NRC Staff has
not yet issued its SER and SEIS. Appeal Brief at 4. He believes his rights ‘‘have
been unduly abridged’” because the Licensing Board dismissed his contentions
“‘many months before the SEIS and SER’’ were due for publication. Id. He
asks, “‘[i]f the SER contains information that goes beyond the scope of Parts 51
and 54, how can a petitioner question or litigate those issues?’’ Id. at 5. Mr.
Oncavage seems to believe that the Licensing Board dismissed his contentions
simply because the SEIS and SER were unavailable to him. See id. at 4.

None of this is persuasive. Contentions must be based upon the applicant’s
(here FPL’s) license application and Environmental Report. Petitioners have

7 Mr. Oncavage apparently assumed that the Safety Evaluation Report had been issued and that it had relied upon
the Staff’s safety assessment of aircraft crash risk, prepared in connection with the proposed airport.

181 tangible plan for a nearby commercial airport again emerges, see Reuters English News Service (June 4,
2001) (Defense Department reportedly reviewing Air Force’s decision to ensure the decision is consistent with
established policy), the potential safety impacts the airport may have on the Turkey Point facility must be considered,
and any needed measures to maintain the safety of the facility will be undertaken. If Mr. Oncavage finds that the
airport poses an unaddressed safety concern, he may bring his concerns to the NRC’s attention, or if timely and
appropriate, he may submit a late-filed contention. See 10 C.F.R. §§ 2.206, 2.714(a).
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an ‘‘ironclad obligation’’ to examine the application and publicly available
documents to uncover any information that could serve as a foundation for a
contention. Oconee, 49 NRC at 338 (citing Final Rule, ‘‘Rules of Practice for
Domestic Licensing Procedures — Procedural Changes in the Hearing Process,”’
54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989). “‘[I]t is the license application, not
the NRC Staff review, that is at issue in our adjudications.”’°

Intervenors may amend contentions later if data or conclusions in the SER or
SEIS differ significantly from the license application or Environmental Report.
See 10 C.F.R. §2.714(a). “‘[M]uch of what those reports will bring to light
[however] will . . . not be new issues, but [merely] new evidence on issues that
were apparent at the time of application.”” Union of Concerned Scientists v.
NRC, 920 F.2d 50, 55 (D.C. Cir. 1990) (emphasis in original). In the event that
either the SER or SEIS indeed does contain new and significant information,
NRC rules permit a petitioner to submit a late-filed contention. See 10 C.F.R.
§2.714(b)(2)(iii).

The Licensing Board dismissed Mr. Oncavage’s contentions because they
raised issues beyond the scope of a license renewal proceeding, not because the
Board ‘‘viewed the absence of [the SEIS and SER] as a flaw in the Petitioner’s
contentions,”’ as Mr. Oncavage claims. See Appeal Brief at 4. His contentions
also lacked foundation, as we explained earlier in this opinion. Mr. Oncavage
states that he is ‘‘challenging the environmental documents’’ and ‘‘challenging
the safety documents.”” See Transcript at 21. Although he had available to
him the Turkey Point license application and Environmental Report, he provides
not a single reference to any specific portion of either, and indeed indicates no
familiarity with either.

Our contention-pleading rule bars ‘‘anticipatory’’ contentions, where a
petitioner seeks to have NRC ‘‘Staff studies as a sort of pre-complaint discovery
tool.”” Oconee, 49 NRC at 338 (citing Union of Concerned Scientists, 920
F.2d at 56). The courts repeatedly have upheld NRC contention procedures on
judicial review. See, e.g., Union of Concerned Scientists v. NRC, 920 F.2d 50
(D.C. Cir. 1990); see also National Whistleblower Center, 208 F.3d 256. Mr.
Oncavage, however, appears unwilling to ‘‘commit to this type of procedure.’’
See Transcript at 20. He seems not to understand that it was his obligation
to formulate contentions based upon FPL’s license renewal application and
Environmental Report, and that, if he submitted admissible contentions, he then
could amend them if necessary once the NRC Staff issued its SER and SEIS.
Having failed to submit a single admissible issue, Mr. Oncavage complains that
the dismissal of his petition ‘‘abrogates any legitimate opportunity for [him]

19Baltimnre Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 NRC 325,
350 (1998), aff’d sub nom National Whistleblower Center v. NRC, 208 F.3d 256 (D.C. Cir.), cert. denied, 121 S. Ct.
758 (2001).
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to amend the contentions upon the issuance of the SEIS and SER.”’ Appeal
Brief at 4-5. There is, though, no right to later ‘‘amend’” arguments that were
inadmissible to begin with. If the SEIS and SER bring to light new and significant
data or conclusions, which differ materially from what was available in the license
renewal application and Environmental Report, Mr. Oncavage will still have an
opportunity to submit late-filed contentions. See 10 C.F.R. § 2.714(a)(1).

The Commission recognizes that under our rules individuals concerned about
a licensing action must work within a limited time frame to examine the license
application and related documents, and that this may be especially difficult for
pro se petitioners. ‘‘But it has long been a ‘basic principle that a person who
invokes the right to participate in an NRC proceeding also voluntarily accepts
the obligations attendant upon such participation.””” Oconee, 49 NRC at 338-39,
citing Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17
NRC 1041, 1048 (1983).

Mr. Oncavage seems to believe that simply because the Licensing Board found
he had standing, he automatically should also be allowed to intervene as a party in
the proceeding.?’ See Appeal Brief at 4 (‘[t]he Licensing Board has, in effect said,
yes you have an interest to defend, but we won’t let you defend your interest’”).
To gain admission as a party, however, a petitioner must proffer at least one valid
contention for litigation. 10 C.F.R. § 2.714(b). This Mr. Oncavage has not done.

V. CONCLUSION

For the reasons given in this decision, the Commission hereby affirms
LBP-01-6.
IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 19th day of July 2001.

20EPpL and the NRC Staff contest Mr. Oncavage’s standing to intervene. See 10 C.F.R. § 2.714(a)(2) (intervenors
must demonstrate how their own ‘‘interest may be affected by the results of the proceeding’”). The Licensing Board
determined that Mr. Oncavage had failed to show the ‘‘traditional elements of standing,”” but nonetheless the Board
concluded that Mr. Oncavage’s residence 15 miles from the Turkey Point facility was sufficient to accord him
standing. See LBP-01-6, 53 NRC at 146-50. The Board applied a ‘‘proximity presumption’” — a presumption of
standing for those residing within 50 miles of the reactor that sometimes has been applied in NRC reactor licensing
cases. Because the Commission has found Mr. Oncavage’s contentions inadmissible, we do not decide whether the
Board’s application of a proximity presumption was correct. See Oconee, CLI-99-11, 49 NRC at 333 n.2.
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Cite as 54 NRC 27 (2001) CLI-01-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Edward McGaffigan
Jeffrey S. Merrifield

In the Matter of Docket No. 40-8681-MLA-8
(Source Material

License Amendment)

(License No. SUA-1358)

INTERNATIONAL URANIUM (USA)
CORPORATION
(White Mesa Uranium Mill) July 30, 2001

RULES OF PRACTICE: STANDING TO INTERVENE

To demonstrate standing in a Subpart L materials licensing case, a petitioner
must allege ‘(1) an actual or threatened, concrete and particularized injury,
that (2) is fairly traceable to the challenged action, (3) falls among the general
interests protected by the Atomic Energy Act . . . and (4) is likely to be
redressed by a favorable decision.”” Sequoyah Fuels Corp. (Gore, Oklahoma Site
Decommissioning), CLI-01-2, 53 NRC 9, 13 (2001).

ATOMIC ENERGY ACT: SECTION 11e(2)

As long as source material is processed to extract either uranium or thorium,
the resulting tailings are 11e(2) byproduct material, regardless of whether, prior
to processing, the material contained more of a mineral that was not extracted
than the thorium or uranium that was extracted. See International Uranium (USA)
Corp. (Request for Materials License Amendment), CLI-00-1, 51 NRC 9, 15-16
(2000).
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RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

A claim that the applicant has violated or will violate the law does not create a
presumption of standing, without some showing that the violation could harm the
petitioner.

RULES OF PRACTICE: STANDING TO INTERVENE

The Commission generally defers to the Presiding Officer’s determinations
regarding standing, absent an error of law or an abuse of discretion. See
International Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-98-6, 47
NRC 116, 118 (1998); Georgia Institute of Technology (Georgia Tech Research
Reactor), CLI-95-12,42 NRC 111, 116 (1995).

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

In challenging a license amendment, a petitioner must show that the amendment
will cause a ‘‘distinct new harm or threat’” apart from the activities already
licensed. Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and
2), CLI-99-4, 49 NRC 185, 192 (1999).

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

The mere increase in the traffic of low-level radioactive material on a highway
near the petitioner’s residence, without more, does not constitute an injury
traceable to a license amendment that primarily affects a site hundreds of miles
away. See, e.g., Northern States Power Co. (Pathfinder Atomic Plant), LBP-90-3,
31 NRC 40 (1990).

MEMORANDUM AND ORDER

Petitioner Sarah Fields has filed an appeal, pro se, of the Presiding Officer’s
decision denying her request for a hearing in this license amendment proceeding.
See LBP-01-8, 53 NRC 204 (2001). Finding no error in the Presiding Officer’s
ruling that Fields has not demonstrated standing, we affirm.
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I. BACKGROUND

International Uranium (USA) Corporation (IUSA) seeks to amend NRC Source
Material License SUA-1358 to allow TUSA to receive and process up to 2000
cubic yards of alternative feed material at its White Mesa Uranium Mill near
Blanding, Utah. The alternative feed material is ‘ ‘monazite sand’’ which has been
processed by Heritage Minerals, Inc., to remove minerals, particularly titanium,
and which still contains uranium and thorium. IUSA intends to process the
material to extract uranium, and dispose of the remainder onsite.

If the license amendment is approved, the material will be shipped from New
Jersey by truck through Moab, Utah, on Utah State Highway 191 on its way to
White Mesa. Petitioner Fields lives in Moab, one block from Highway 191, and
also works one block away from the highway on the other side. She contends
that she will be affected by radioactive emissions from the trucks passing by. In
addition, should there be an accident, she contends that high winds could spread
the material all over the neighborhood where she lives and works.

After considering Fields’s petition and its addenda, as well as IUSA’s response
and supporting expert opinion, and after conducting a telephone conference
with all parties, the Presiding Officer concluded that Fields had not shown that
the requested amendment could cause her a concrete and particularized injury.
IUSA’s undisputed statements indicated that about ten trucks per week for 1-3
months would be carrying Heritage material through Moab. See 53 NRC at
210. The Presiding Officer found, based on uncontroverted expert opinion, that
the radiological emissions from the material were minute and that any potential
exposure, even in the case of an accident, would be negligible. Id. at 219-20.
In addition, the Presiding Officer found that Fields had not shown that any
danger presented by the Heritage material was different from or greater than that
presented by the material IUSA is already licensed to receive and process at
White Mesa. Id. at 220. Concluding that the Heritage materials would not present
a new or increased danger to Fields, the Presiding Officer found that Fields had
not shown any injury traceable to the license amendment. Id. The Presiding
Officer therefore concluded that two elements of standing — injury-in-fact and
traceability to the requested amendment — were lacking. Id.
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II. DISCUSSION!

A. Allegation of a Violation of Law Does Not Create Presumption
of Standing

To demonstrate standing in a Subpart L materials licensing case, a petitioner
must allege

(1) an actual or threatened, concrete and particularized injury, that (2) is fairly traceable to the
challenged action, (3) falls among the general interests protected by the Atomic Energy Act
... and (4) is likely to be redressed by a favorable decision.

Sequoyah Fuels Corp. (Gore, Oklahoma Site Decommissioning), CLI-01-2, 53
NRC 9, 13 (2001).

Fields’s appeal fails almost entirely to address the threshold issue of standing,
i.e., how the amendment could injure her personally. For standing, she relies
on a merits-based argument that the proposed license amendment would be
unlawful, and that this unlawfulness gives rise to a presumption of standing. If we
understand her merits argument correctly, Fields claims that because the Heritage
material contains more thorium than uranium, it is primarily ‘‘thorium source
material’’ rather than ‘‘uranium source material.”” Because the thorium is not
to be extracted, Fields claims, the material left after processing at White Mesa
will not be ‘‘byproduct material,”” as that term is defined in section 11e(2) of
the Atomic Energy Act (‘‘11e(2) material’’),? and hence not licensable at White
Mesa. She therefore concludes that if IUSA receives and disposes of the monazite
sand at White Mesa, it will be in violation of the AEA.

The Commission has never held that a claimed violation of law creates a
presumption of standing, without some showing that the violation could harm
the petitioner. In support of her standing argument, Fields cites Energy Fuels
Nuclear Inc. (White Mesa Uranium Mill), LBP-97-10, 45 NRC 429 (1997),
which involved a similar license amendment to allow processing additional feed
material. The Presiding Officer in that case found that the petitioner, an adjacent

! As an initial matter, we note that our regulations give Fields the right to appeal from an initial decision denying
her hearing request in its entirety. See 10 C.F.R. §2.1205(0). She was not required, as IUSA has argued, to
meet the standards for discretionary Commission review set forth in 10 C.F.R. § 2.786. IUSA points to 10 C.F.R.
§2.1253, which requires a party to meet the section 2.786 standards when petitioning for review of an initial decision
following an informal hearing. The Presiding Officer’s order here, however, wholly denied Fields’s hearing request
and therefore section 2.1253 does not apply.

2 “The term ‘byproduct material’ means . . . (2) the tailings or wastes produced by the extraction or concentration
of uranium or thorium from any ore processed primarily for its source material content.”” AEA § 11e(2), 42 U.S.C.
§2014(e)(2).
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property owner, had failed to show a ‘‘mechanism for injury’’ for the disputed
materials to enter his property. In the passage Fields quotes to support her standing
argument, the Presiding Officer noted that “‘if . . . there is a law preventing [a]
particular material from being stored pursuant to the amendment, then there may
also be a presumption of . . . standing.”’ Energy Fuels Nuclear, 45 NRC at 431.
But taken in context, it is clear that the Presiding Officer was merely suggesting
that if the materials were stored improperly, it could be presumed that they might
escape onto the Petitioner’s property, causing the injury requisite for standing. In
contrast, Fields does not live near the White Mesa Mill, but near the transportation
route. There is no reason to presume that any alleged unlawful processing or
storage at the mill could injure Fields. The Presiding Officer’s ruling in Energy
Fuels Nuclear does not endorse a general theory that a violation by a licensee
gives standing to any person who is offended in principle, but not injured in fact,
by the violation.

Further, without delving deeply into Fields’ argument that the license
amendment would be unlawful, we observe that even though the monazite sand
may contain more thorium than uranium, as long as it is, in fact, processed to
extract either uranium or thorium, the resulting tailings will be 11e(2) byproduct
material. See International Uranium (USA) Corp. (Request for Materials License
Amendment), CLI-00-1, 51 NRC 9, 15-16 (2000).

B. Presiding Officer’s Finding of No Injury Was Not Abuse
of Discretion

The Commission generally defers to the Presiding Officer’s determinations
regarding standing, absent an error of law or an abuse of discretion. See
International Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-98-6, 47
NRC 116, 118 (1998); Georgia Institute of Technology (Georgia Tech Research
Reactor), CLI-95-12, 42 NRC 111, 116 (1995). Here, the Presiding Officer
reasonably found that Fields failed to show how the amendment of this license
would affect her. While on appeal Fields voices some complaints about the
Presiding Officer’s choice of words in her opinion, none of these complaints
addresses standing questions, and therefore none shows an error of law or abuse
of discretion in the denial of the hearing request.

In challenging a license amendment, a petitioner must show that the amendment
will cause a ‘‘distinct new harm or threat’” apart from the activities already
licensed. Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and
2), CLI-99-4, 49 NRC 185, 192 (1999). The evidence before the Presiding
Officer showed that the potential radiological consequences to Fields from the
transportation of the Heritage material, even in the case of an accident on the
highway, are negligible. See LBP-01-8, 53 NRC at 218-19. Similarly, Presiding
Officers in the past have declined to find that the mere increase in the traffic of low-
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level radioactive material on a highway near the Petitioner’s residence, without
more, constitutes an injury traceable to a license amendment that primarily affects
a site hundreds of miles away. See, e.g., Northern States Power Co. (Pathfinder
Atomic Plant) LBP-90-3, 31 NRC 40 (1990). Fields did not present any evidence
that this material differs from material IUSA is already authorized to receive with
respect to the type of hazard presented. On the contrary, much of the material
IUSA is already authorized to ship to White Mesa through Moab on Highway
191 has equal or higher concentrations of uranium and thorium. See LBP-01-8,
53 NRC at 222-23.

For the reasons stated, the Commission affirms LBP-01-8.

It is so ORDERED.

For the Commission

ANDREW L. BATES
Acting Secretary of the Commission

Dated at Rockville, Maryland,
this 30th day of July 2001.
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Cite as 54 NRC 33 (2001) LBP-01-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Ann Marshall Young, Chair
Dr. Peter S. Lam
Thomas D. Murphy

In the Matter of Docket No. 50-213-OLA
(ASLBP No. 01-787-02-OLA)

CONNECTICUT YANKEE ATOMIC
POWER COMPANY
(Haddam Neck Plant) July 9, 2001

In this license termination proceeding under 10 C.F.R. §50.82(a)(9), (10),
the Licensing Board finds that Petitioners Citizens Awareness Network and the
Connecticut Department of Public Utility Control have both established interests
sufficient to confer standing and submitted admissible contentions, and therefore
grants in part the hearing requests of both.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

REGULATIONS: INTERPRETATION (10 C.F.R. §2.714(a)(2),
2.714(d)(1), 2.715(c))

Judicial concepts of standing provide the following guidance in determining
whether a petitioner has established the necessary ‘‘interest’” under 10 C.F.R.
§2.714(d)(1): To qualify for standing a petitioner must allege (1) a concrete
and particularized injury that is (2) fairly traceable to the challenged action
and (3) likely to be redressed by a favorable decision, criteria commonly

X3

referred to, respectively, as ‘‘injury in fact,”” causality, and redressability. The
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injury may be either actual or threatened, but must lie arguably within the
‘‘zone of interests’’ protected by the statutes governing the proceeding — here,
either the Atomic Energy Act (AEA) or the National Environmental Policy Act
(NEPA). An organization may satisfy these standing criteria either by showing
organizational standing, based upon the licensing action’s effect upon the interest
of the petitioning organization itself; or by showing representational standing,
based upon the interest of at least one of its members who has authorized the
organization to represent him or her. In addition, 10 C.F.R. § 2.715(c) provides
that a presiding officer may offer states, counties, municipalities, and/or agencies
thereof a reasonable opportunity to participate in a proceeding.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

A public interest group petitioner established standing to be admitted as a party
by demonstrating that the proposed license amendment could cause the requisite
injury to members within the AEA or NEPA zone of interests, redressable by a
favorable decision in this proceeding, through three affidavits of members who
own property abutting or near the plant site, in which it is alleged that the health
and safety of members would be affected by contamination through drinking
water taken from a well close to the site and through continuing exposure to
radioactive waste both above- and belowground, and that property values would
be affected.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

A state agency petitioner, responsible for overseeing the health, safety,
environmental, and economic interests of local citizens who live, work, and
travel near a plant site, established standing to be admitted as a party by showing
the requisite redressable injury within the AEA or NEPA zone of interests.

RULES OF PRACTICE: CONTENTIONS
REGULATIONS: INTERPRETATION (10 C.F.R. §2.714(b)(2), (d)(2))

The failure of a contention to comply with any of the requirements of 10 C.F.R.
§2.714(b)(2) and (d)(2) is grounds for dismissing the contention. A petitioner is
not called upon to make its case at the contention stage of the proceeding, but must
indicate what facts or expert opinions, be it one or many, of which it is aware at
the time, provide the basis for its contention. Nor is a petitioner required to proffer
facts sufficient to withstand a summary disposition motion, but must present
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sufficient information to show a genuine dispute, and reasonably indicating that
further inquiry is appropriate. A contention must directly controvert and actually
and specifically challenge the application in order to be admitted; and additional
information corroborating the existence of an actual safety problem, in the form
of documents, expert opinion, or at least a fact-based argument, is necessary,
as is specific reference to specific portion(s) of a licensee’s application. It is
the petitioner’s obligation to formulate a contention and provide the information
necessary to satisfy the basis requirement of the rule, and mere reference to a
document is not a sufficient basis. Nor is an expert affidavit with no particularized,
reasonably specific facts or opinion sufficient to support an admissible contention.
Nor are contentions cognizable unless they raise issues germane to the application
pending before the licensing board, and are material to matters that fall within the
scope of the proceeding for which the board has been delegated jurisdiction.

RULES OF PRACTICE: CONTENTIONS; ALLEGED LACK OF
INFORMATION IN APPLICATION

REGULATIONS: INTERPRETATION (10 C.F.R. §§50.82(a)(9)(ii)(D),
2.714(b)(2)(ii))

Although petitioners who allege that an application lacks necessary information
are not required to fill the ‘‘gap’” with their own detailed alternative, they must
provide a concise statement of the alleged facts or expert opinion that support
the contention and on which they rely; mere reference to the document (here a
License Termination Plan (LTP)) itself, or to ‘‘possible’’ recontamination and
expressions of ‘‘concern,’”” without more, is insufficient to support the admission
of such a contention.

RULES OF PRACTICE: CONTENTIONS; USE OF GUIDANCE
DOCUMENTS

LICENSE TERMINATION PLAN: SITE CHARACTERIZATION
REGULATIONS: INTERPRETATION (10 C.F.R. § 50.82(a)(9)(ii)(A))

In considering and ruling on a contention relating to the adequacy of an
LTP’s site characterization, and interpreting what constitutes an adequate site
characterization under 10 C.F.R. §50.82(a)(9)(ii)(A), it is appropriate, in the
absence of any specific definition in the rule, to look first to the meaning of the
words, to seek further guidance in the Commission’s Statement of Considerations
(SOC) for the rule, and also to seek assistance in guidance documents such as
NUREGs, provided they do not conflict with the plain meaning of the wording
of the regulation. Even though they do not carry the binding effect of regulations
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or prescribe requirements, so that nonconformance with them does not equate to
noncompliance with regulations, and they do not necessarily prevent a party from
arguing that other or alternative considerations should be taken into account in
making an ultimate ruling on the merits of a contention, guidance documents may
assist in resolving any ambiguity in a regulation’s language.

RULES OF PRACTICE: CONTENTIONS; USE OF RAlIs

Staff requests for additional information (RAIs) may be relevant in the
adjudicatory process, and may be used to support contentions, provided a
petitioner does more than just rest on their mere existence.

RULES OF PRACTICE: CONTENTIONS
REGULATIONS: INTERPRETATION (10 C.F.R. §2.714(b)(2)(ii))

Findings of an Administrative Law Judge from another agency do not constitute
the type of facts or expert opinion required to support a contention.

RULES OF PRACTICE: CONTENTIONS (LATE-FILED)

After receipt of Licensee’s responses to Staff’s RAIs and the Staff’s issuance
of its Safety Evaluation Report (SER), late-filed contentions may be submitted
within appropriate deadlines and will be ruled on under 10 C.F.R. § 2.714(a)(1),
(b)(2), and (d)(2).

RULES OF PRACTICE: DISCOVERY (AGAINST NRC STAFF)

Where Staff has not reviewed the LTP and contentions are admitted alleging
that the LTP is not sufficiently detailed, discovery against the Staff will be delayed
until after Licensee’s responses to Staff’s extensive RAIs have been received and
Staff has issued its SER on the LTP.

RULES OF PRACTICE: SCOPE OF PROCEEDING; LICENSE
TERMINATION PLAN

REGULATIONS: INTERPRETATION (10 C.F.R. §50.82(a)(9), (10))

An LTP proceeding is confined to a review of the matters specified in 10 C.F.R.
§50.82(2)(9), (10), defined by the terms of section 50.82(10) as read in light of
the filing requirements of section 50.82(a)(9)(i1)(A)-(G), and is coextensive with
the LTP itself. The LTP is necessary because the NRC must make decisions
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regarding adequate funds, radiation release criteria, and adequacy of the final
survey required to verify that the release criteria have been met. Matters such as
plans for site remediation and for the final radiation survey are within the scope
of an LTP proceeding, but some other subjects, including spent fuel management,
are not.

RULES OF PRACTICE: SCOPE OF PROCEEDING; LICENSE
TERMINATION PLAN

The purpose of the LTP process is to ensure that the property will be left in
such a condition that nearby residents can frequent the area without endangering
their health and safety, and is the one and only chance petitioners have to litigate
whether the proposed survey methodology is adequate to demonstrate that the site
will ultimately be brought to a condition suitable for license termination.

RULES OF PRACTICE: SCOPE OF PROCEEDING; LICENSE
TERMINATION PLAN

NRC intentionally did not adopt the EPA drinking water standard in the LTP
rule, and the licensing board has no authority to enforce EPA standards not
adopted by NRC.

LICENSE TERMINATION PLAN: SITE CHARACTERIZATION
REGULATIONS: INTERPRETATION (10 C.F.R. § 50.82(a)(9)(ii)(A))

A site characterization in an LTP must contain a description of the essential
character or quality of the plant site.

LICENSE TERMINATION PLAN: SITE CHARACTERIZATION
REGULATIONS: INTERPRETATION (10 C.F.R. §50.82(a)(9), (10))

A showing of a violation of 10 C.F.R. §50.82(a)(9) — which contains the
words, ‘‘[t]he LTP must include’” — could constitute a significant indication of a
possible violation of 10 C.F.R. § 50.82(a)(10); if a site characterization as required
under section 50.82(a)(9)(ii)(A) is shown to be inadequate, then areas not covered
by the site characterization might be omitted or given inadequate attention in
cleanup efforts and in the final status survey, which could in turn be an indication
that the LTP has not ‘‘demonstrate[d] that the remainder of the decommissioning
activities [1] will be performed in accordance with the regulations in this chapter,
[2] will not be inimical to the common defense and security or to the health and
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safety of the public, and [3] will not have a significant effect on the quality of the
environment,”” under section 50.82(a)(10).

LICENSE TERMINATION PLAN: TECHNICAL ISSUES; ALLEGED
RUBBLIZATION

A licensing board does not have authority under the LTP rule to determine
what a licensee may do after unrestricted release, once it is determined that
requirements for unrestricted release have been met; however, a petitioner will
be permitted to present otherwise admissible evidence on the adequacy of the
LTP’s site characterization and plans for final cleanup and survey of buildings
and buried foundations, taking into account possible post-release demotion and
burial activities.

LICENSE TERMINATION PLAN: TECHNICAL ISSUES DISCUSSED

The following technical issues are discussed: Requirement for Historical Site
Assessment in LTP; Requirement for Unplanned Releases List in LTP; Monitoring
of Radiological Releases During Operations; Requirement of Multi-Agency
Radiation Survey and Site Investigation Manual (MARSSIM), NUREG-1575,
Rev. 1 (Aug. 2000), that all plant site areas are initially considered Class 1 unless
some basis for reclassification as nonimpacted, Class 3, or Class 2 is provided;
LTP Work Scope; Methodology for Determining Background Radiation Levels;
Dose Modeling Calculations; Water Contamination Issues.
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MEMORANDUM AND ORDER

(Ruling on Standing and Contentions)

This proceeding concerns a license amendment application of Connecticut
Yankee Atomic Power Company (CYAPCO, Connecticut Yankee, Applicant, or
Licensee), seeking approval pursuant to 10 C.F.R. § 50.82(a)(9), (10), of a License
Termination Plan (LTP) for its Haddam Neck Plant, located approximately 21
miles southeast of Hartford, Connecticut, on the east bank of the Connecticut
River. The Citizens Awareness Network (CAN) and the Connecticut Department
of Public Utility Control (CDPUC or Connecticut) have requested a hearing and
petitioned to intervene with regard to the amendment request and LTP.

For the reasons set forth below, we conclude that both Petitioners have standing
and have proffered admissible contentions, and we therefore grant, in part, the
hearing requests of both.

I. BACKGROUND

In its July 7, 2000, license amendment request, Connecticut Yankee proposes
to add a new license condition that would approve the LTP, also dated July 7,
2000, and allow the Applicant to make changes to the approved LTP without prior
NRC approval if certain criteria specified in the license condition are met. After
a public meeting held October 17, 2000, the Staff proposed to determine that
the amendment request involves no significant hazards consideration under 10
C.F.R. §50.92(c), and provided notice of this finding and of the opportunity for a
hearing with regard to the amendment request in the December 13, 2000, Federal
Register. 65 Fed. Reg. 77,913 (2000). Thereafter, Petitioners CAN, appearing
through nonattorney representatives,' and CDPUC filed their requests for hearing
on January 11 and 17, 2001, respectively, and this matter was forwarded to the
Atomic Safety and Licensing Board Panel on January 23, 2001. In their responses
filed January 29 and 30, 2001, respectively, both Connecticut Yankee and the
Staff state that they do not oppose finding that both Petitioners have standing to
proceed in the matter.

On January 31, 2001, this Licensing Board was established to preside over
this proceeding. See 66 Fed. Reg. 9,111 (Feb. 6, 2001). In its initial prehearing
order of February 2, 2001, the Board set deadlines of February 26 and March 19,
2001, for the filing of amended and supplemented petitions and responses thereto,

! At one point early in this proceeding there was some indication that CAN might be assisted by counsel, but the
attorney in question withdrew from any representation of CAN, and CAN currently appears through three nonattorney
representatives, Ms. Rosemary Bassilakis, Director of Connecticut CAN; Ms. Deborah B. Katz, Executive Director
of CAN; and CAN member Ms. Katie Flynn-Jambeck.
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which deadlines were subsequently extended to March 12 and April 2, 2001,
at the unopposed request of Petitioner Connecticut joined by CAN, based upon
the Applicant’s indication that it might revise significant portions of the LTP.
Licensing Board Memorandum and Order (Setting Schedule for Proceedings)
(Feb. 2, 2001) at 1-2 (unpublished); Licensing Board Memorandum and Order
(Addressing Motions and Amending Schedule for Proceedings) (Feb. 28, 2001)
at 1 (unpublished). In accordance with the extended deadlines, the Petitioners
filed their amended and supplemented petitions and contentions, and Connecticut
Yankee and the Staff responded, opposing some of the proffered contentions.
Oral argument on the Petitioners’ contentions commenced on April 24,2001, and
was concluded on May 9, 2001, in Cromwell, Connecticut. Tr. 1-349.

During oral argument on April 24, an issue that recurs throughout many of the
Petitioners’ contentions — the level of detail and specificity required of an LTP
— prompted Staff Counsel to point out the ‘‘unique procedural status’’ of ruling
on and beginning a hearing on contentions alleging that the LTP is not sufficiently
detailed, in advance of the Staff’s review of the plan. Asserting that the Staff’s
review will not be completed until extensive requests for additional information
(RAIs) have been answered, which will likely result in significant alterations in
the L'TP prior to Staff approval of it, Staff Counsel suggested that it might ‘‘make
more sense to examine [the contentions] after the Staff has completed its review.”’
Tr. 44-46.

The Board determined that its decision on contentions filed to date would not
be delayed. Assuming, however, that a hearing would be granted in this matter
based upon at least unopposed standing and contentions, and based upon the
agreement of all participants during a May 2, 2001, telephone conference, Tr.
363-69, the Board ruled that discovery against the Staff would be delayed until
after the Licensee’s responses to the RAIs have been received and provided to
all participants and the Staff has issued its Safety Evaluation Report (SER) on
the LTP. Order (Scheduling Remainder of Oral Argument on Contentions, and
Confirming Matters Addressed in May 2, 2001, Telephone Conference) (May
2, 2001) at 2 (unpublished); see Baltimore Gas & Electric Co. (Calvert Cliffs
Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 NRC 325, 351 n.12 (1998).
As a result of the May 2 ruling it is anticipated that, based on the RAI responses,
the Staff’s SER, and changes to the LTP, the Petitioners may submit some late-
filed contentions, which would be ruled on under 10 C.F.R. § 2.714(a)(1), (b)(2),
and (d)(2). Appropriate deadline(s) for any such late-filed contentions will be set
after the SER has been issued, along with a schedule for discovery from the Staff,
other appropriate matters, and a hearing on all admitted contentions that have not
otherwise been resolved. Id.

After the conclusion of oral argument, during which an objection was
sustained to CAN’s submission of a document proffered in support of one
of its contentions, Tr. 614, CAN filed a Motion to Reconsider Admission of
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Draft Report Titled ‘‘Evaluation for the Dec-Mar, 2001 Groundwater Tritium
Fluctuations’” by Allen D. Yates (May 16, 2001) (hereinafter CAN Motion to
Reconsider). Thereafter, CYAPCO filed its Opposition of Connecticut Yankee
to CAN Motion for Reconsideration (May 24, 2001) (hereinafter CYAPCO
Opposition to CAN Motion), and the Staff filed the NRC Staff Response to
Motion to Reconsider Admission of Draft Report Titled ‘‘Evaluation for the
Dec-Mar, 2001 Groundwater Tritium Fluctuations’” by Allen D. Yates (June 7,
2001). This motion is ruled on in our discussion of CAN Contention 4.2, below.

II. ANALYSIS

A. Standing

As indicated by the Commission in Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), CLI-98-21, 48 NRC 185, 194 (1998), NRC standing
criteria are ultimately grounded in section 189a of the Atomic Energy Act (AEA),
42 U.S.C. §2239(a), which requires the NRC to provide a hearing upon the
request of any person ‘‘whose interest may be affected by the proceeding.”’
Both Petitioners assert such an interest, specifically relying on the implementing
provisions of 10 C.F.R. §2.714.

Under section 2.714(a)(2), an intervention petition must set forth with
particularity ‘‘the interest of the petitioner in the proceeding, how that interest
may be affected by the results of the proceeding, including the reasons why
petitioner should be permitted to intervene, with particular reference to the factors
in paragraph (d)(1),”” along with ‘‘the specific aspect or aspects of the subject
matter of the proceeding as to which petitioner wishes to intervene.”” 10 C.F.R.
§2.714(a)(2). Subsection (d)(1) provides in relevant part that the Board shall
consider the following three factors when deciding whether to grant standing to a
petitioner:

(i) The nature of the petitioner’s right under the [AEA] to be made a party to the proceeding.

(ii) The nature and extent of the petitioner’s property, financial, or other interest in the
proceeding.

(iii) The possible effect of any order that may be entered in the proceeding on the
petitioner’s interest.

10 C.E.R. § 2.714(d)(1)(1)-(iii).

When determining whether a petitioner has established the necessary
““interest’’ under subsection (d)(1), the Commission has long looked for guidance
to judicial concepts of standing. See, e.g., Yankee, CLI-98-21, 48 NRC at
195; Quivira Mining Co. (Ambrosia Lake Facility), CLI-98-11, 48 NRC 1, 5-6
(1998); Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta,
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Georgia), CLI-95-12, 42 NRC 111, 115 (1995). According to these concepts,
to qualify for standing a petitioner must allege (1) a concrete and particularized
injury that is (2) fairly traceable to the challenged action and (3) likely to be
redressed by a favorable decision. See, e.g., Steel Co. v. Citizens for a Better
Environment, 523 U.S. 83, 102-04 (1998); Kelley v. Selin, 42 F.3d 1501, 1508 (6th
Cir. 1995). These three criteria are commonly referred to, respectively, as ‘‘injury
in fact,”” causality, and redressability. And, as indicated by the Commission in
Yankee, the injury may be either actual or threatened. Yankee, CLI-98-21, 48
NRC at 195 (citing, e.g., Wilderness Society v. Griles, 824 F.2d 4, 11 (D.C. Cir.
1987)). In addition, the Commission has required potential intervenors to show
that their ‘‘injury in fact’’ lies arguably within the ‘‘zone of interests’’ protected
by the statutes governing the proceeding — here, either the AEA or the National
Environmental Policy Act (NEPA). See Yankee, CLI-98-21, 48 NRC at 195-96;
Ambrosia Lake, 48 NRC at 6.

An organization may satisfy these standing criteria in either of two ways — to
show organizational standing, based upon the licensing action’s effect upon the
interest of the petitioning organization itself; or to show representational standing,
based upon the interest of at least one of its members who has authorized the
organization to represent him or her. See, e.g., Yankee, CLI-98-21, 48 NRC at
195; Georgia Tech, CLI-95-12,42 NRC at 115. Finally, regarding governmental
participation, 10 C.F.R. §2.715(c) provides that a presiding officer may offer
states, counties, municipalities, and/or agencies thereof a reasonable opportunity
to participate in a proceeding.

As indicated above, neither the Staff nor Connecticut Yankee opposes the
Petitioners’ standing to proceed in this matter. We likewise find that both
Petitioners have established standing under 10 C.F.R. §2.714. CAN included
with its petition three affidavits of members who own property abutting or near
the Haddam Neck plant site. In these affidavits it is alleged that the health
and safety of CAN members would be affected by, for example, contamination
through drinking water taken from a well close to the site and through continuing
exposure to radioactive waste both above- and belowground, and that property
values would be affected. We conclude that these affidavits demonstrate that
the proposed license amendment could cause the requisite injury in fact to CAN
members, within the AEA or NEPA zone of interests, that would be redressable by
a favorable decision in this proceeding. See Yankee, CLI-98-21, 48 NRC at 208.
Likewise, we conclude that CDPUC, as a State agency responsible for overseeing
the health, safety, environmental, and economic interests of local citizens who
live, work, and travel near the site, has shown the requisite redressable injury
within the zone of interests sought to be protected by the AEA or NEPA.
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B. Contentions

Both Petitioners have submitted a number of contentions. To be admitted as
litigable in this proceeding, each must address a subject that falls within the scope
of an LTP proceeding as defined by the Commission, and meet the contention
requirements of 10 C.F.R. §2.714.

1. Scope of LTP Proceeding

As the Commission noted in Yankee, CLI-98-21,48 NRC at 196, the provisions
of 10 C.F.R. § 50.82(a)(9) and (10), which the Commission promulgated in 1996,
oblige a licensee who is decommissioning a power reactor to file an LTP in the form
of a license amendment application. The Commission found it ‘‘appropriate,’’
regardless of legal mandates, ‘‘to use the amendment process for approval of
termination plans, including the associated opportunity for a hearing, to allow
public participation on the specific actions required for license termination.’’
See Final Rule, ‘‘Decommissioning of Nuclear Power Reactors,”” 61 Fed. Reg.
39,278, 39,289 (July 29, 1996). A licensee may file the LTP either prior to or
concurrently with a license termination request. See Yankee, CLI-98-21, 48 NRC
at 196.

Section 50.82(a)(9) provides in relevant part:

All power reactor licensees must submit an application for termination of license. The
application for termination of license must be accompanied or preceded by a license termination
plan to be submitted for NRC approval.

(ii) The license termination plan must include—

(A) A site characterization;

(B) Identification of remaining dismantlement activities;

(C) Plans for site remediation;

(D) Detailed plans for the final radiation survey;

(E) A description of the end use of the site, if restricted;

(F) An updated site-specific estimate of remaining decommissioning costs; and

(G) A supplement to the environmental report, pursuant to § 51.53, describing any new
information or significant environmental change associated with the licensee’s proposed
termination activities.

10 C.F.R. §50.82(a)(9)(ii)). Section 50.82(a)(10) establishes the following
standard for Commission approval of an LTP:

If the license termination plan demonstrates that the remainder of decommissioning activities
[1] will be performed in accordance with the regulations in this chapter, [2] will not be inimical
to the common defense and security or to the health and safety of the public, and [3] will not
have a significant effect on the quality of the environment and after notice to interested persons,
the Commission shall approve the plan, by license amendment, subject to such conditions and
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limitations as it deems appropriate and necessary and authorize implementation of the license
termination plan.

10 C.F.R. § 50.82(a)(10).

An LTP proceeding such as the instant one is ‘‘confined to a review of the
matters specified in 10 C.F.R. § 50.82(a)(9) and (10), such as the plans for site
remediation and for the final radiation survey.”’ See Yankee, CLI-98-21, 48 NRC
at 201. The scope of the proceeding is ‘‘coextensive with the . . . LTP itself”’
and, further, is ‘‘defined solely by the terms of 10 C.F.R. § 50.82(a)(10), as read
in light of the filing requirements of 10 C.F.R. § 50.82(a)(9)(ii)(A)-(G).”” Id. at
204-05. In adopting the requirements for the LTP, the Commission stated that the
LTP is necessary ‘‘because the NRC must make decisions . . . regarding (1) . . .
adequate funds, (2) radiation release criteria . . . , and (3) adequacy of the final
survey required to verify that these release criteria have been met.”” 61 Fed. Reg.
39,279, 39,289 (July 29, 1996). Some subjects, including spent fuel management,
are off-limits in such a proceeding. See Yankee, CLI-98-21, 48 NRC at 201,
203-05.

An LTP is not, however, just ‘‘a kind of hortatory document, without important
effects,”” for this ‘‘would defeat the carefully crafted process’’ established by the
Commission through the above-quoted rules. See id. at 205. The LTP approval
process has ‘‘at least one important future consequence . . . which must be
litigated now or never. . . . [It] is Petitioners’ one and only chance to litigate
whether the survey methodology is adequate to demonstrate that the site [will
ultimately be] brought to a condition suitable for license termination.”” See id.
at 206-07 (emphasis added). For, as the Commission noted in Yankee, 10 C.F.R.
§50.82(a)(11) provides only that:

3

The Commission shall terminate the license if it determines that—

(i) The remaining dismantlement has been performed in accordance with the approved
license termination plan, and

(ii) The terminal radiation survey and associated documentation demonstrates that the
facility and site are suitable for release in accordance with the criteria for decommissioning in
10 CFR part 20, subpart E.

CLI-98-21, 48 NRC at 206 n.9.

Finally, according to the Commission, the purpose of the LTP process is ‘‘to
ensure that the property will be left in such a condition that nearby residents . . .
can frequent the area without endangering their health and safety.”’ Id. at 208.

2. Contention Requirements

With the Commission’s guidance on the scope and purpose of LTP proceedings
in mind, we turn next to the standards we must apply in ruling on the admissibility
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of the contentions proffered by the Petitioners, which are defined in 10 C.F.R.
§ 2.714 and provide in relevant part as follows:

(b)(2) Each contention must consist of a specific statement of the issue of law or fact to be
raised or controverted. In addition, the petitioner shall provide the following information with
respect to each contention:

(i) A brief explanation of the bases of the contention.

(ii) A concise statement of the alleged facts or expert opinion which support the contention
and on which the petitioner intends to rely in proving the contention at the hearing, together
with references to those specific sources and documents of which the petitioner is aware and
on which the petitioner intends to rely to establish those facts or expert opinion.

(iii) Sufficient information (which may include information pursuant to paragraphs
(b)(2)(1) and (ii) of this section) to show that a genuine dispute exists with the applicant
on a material issue of law or fact. This showing must include references to the specific portions
of the application (including the applicant’s environmental report and safety report) that the
petitioner disputes and the supporting reasons for each dispute, or, if the petitioner believes
that the application fails to contain information on a relevant matter as required by law, the
identification of each failure and the supporting reasons for the petitioner’s belief. On issues
arising under the National Environmental Policy Act, the petitioner shall file contentions
based on the applicant’s environmental report. The petitioner can amend those contentions or
file new contentions if there are data or conclusions in the NRC draft or final environmental
impact statement, environmental assessment, or any supplements relating thereto, that differ
significantly from the data or conclusions in the applicant’s document.

(d) ... [A]ruling body or officer shall, in ruling on—

(2) The admissibility of a contention, refuse to admit a contention if:

(i) The contention and supporting material fail to satisfy the requirements of paragraph
(b)(2) of this section; or

(ii) The contention, if proven, would be of no consequence in the proceeding because it
would not entitle petitioner to relief.

The failure of a contention to comply with any one of these requirements is
grounds for dismissing the contention. Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56
(1991).

The Statement of Considerations (SOC) for the 1989 amendments to the
contention requirements, which explains the Commission’s basis for, and
interpretation of, the regulatory language quoted above, provides useful guidance
on the proper application of the requirements — guidance that is entitled to
“‘special weight.”” Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), ALAB-900, 28 NRC 275, 290-91 (1988), review declined, CLI-88-11,
28 NRC 603 (1988). In the SOC, the Commission noted that the requirement at
subsection (b)(2)(ii) above ‘‘does not call upon the intervenor to make its case at
this stage of the proceeding, but rather to indicate what facts or expert opinions,
be it one fact or opinion or many, of which it is aware at that point in time which
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provide the basis for its contention.”” 54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989)
(emphasis added). The Commission quoted the following language from Duke
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460,
468 (1982), vacated in part on other grounds, CLI-83-19, 17 NRC 1041 (1983):

[A]n intervention petitioner has an ironclad obligation to examine the publicly available
documentary material pertaining to the facility in question with sufficient care to enable
[the petitioner] to uncover any information that could serve as the foundation for a specific
contention. . . . [N]either Section 189a. of the [Atomic Energy] Act nor Section 2.714 of the
Rules of Practice permits the filing of a vague, unparticularized contention, followed by an
endeavor to flesh it out through discovery against the applicant or staff.

54 Fed. Reg. at 33,170 (emphasis added). The SOC also contains the following
statements:

The new rule will require that a petitioner include in its submission some alleged fact or facts
in support of its position sufficient to indicate that a genuine issue of material fact or law
exists. . . .

[TThe presiding officer shall not admit a contention to the proceeding if the intervenor fails
to set forth the contention with reasonable specificity or establish a basis for the contention.
In addition, the contention will be dismissed if the intervenor sets forth no facts or expert
opinion on which it intends to rely to prove its contention, or if the contention fails to establish
that a genuine dispute exists between the intervenor and the applicant . . . . [T]he use of this
standard for the admission of contentions had been supported by the Federal courts in numerous
instances. Vermont Yankee Nuclear Power Corp. v. NRC, 435 U.S. 519 (1978); Independent
Bankers Ass’n v. Board of Governors, 516 F.2d 1206 (D.C. Cir. 1975); Connecticut Bankers
Ass’n v. Board of Governors, 627 F.2d 245 (D.C. Cir. 1980). The court in the latter case
emphasized that ‘‘a protestant does not become entitled to an evidentiary hearing merely on
request, or on a bald or conclusory allegation that such a dispute exists. The protestant must
make a minimal showing that material facts are in dispute, thereby demonstrating that an
‘inquiry in depth’ is appropriate.”” 627 F.2d at 251. The Commission’s rule is consistent with
these decisions.

... The Commission expects that at the contention filing stage the factual support necessary
to show that a genuine dispute exists need not be in affidavit or formal evidentiary form and
need not be of the quality necessary to withstand a summary disposition motion. At the
summary disposition stage the parties will likely have completed discovery and essentially
will have developed the evidentiary support for their positions on a contention. Accordingly,
there is much less likelihood that substantial new information will be developed by the parties
before the hearing. Therefore, the quality of the evidentiary support provided in affidavits at
the summary disposition state is expected to be of a higher level than at the contention filing
stage.

Id. at 33,170-71 (emphasis added).
The Commission has also stated that Petitioners

must develop a fact-based argument that actually and specifically challenges the application. . . .
[A] contention ‘‘that fails directly to controvert the license application . . . is subject to
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dismissal.”” . . . Moreover, . . . it is not unreasonable to expect a petitioner to provide
additional information corroborating the existence of an actual safety problem. Documents,
expert opinion, or at least a fact-based argument are necessary.

Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11,
49 NRC 328, 341-42 (1999) (emphasis added) (quoting Private Fuel Storage,
L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142,
181 (1998)). The Commission continued:

It is surely legitimate for the Commission to screen out contentions of doubtful worth and
to avoid starting down the path toward a hearing at the behest of Petitioners who themselves
have no particular expertise — or expert assistance — and no particularized grievance, but are
hoping something will turn up later as a result of NRC Staff work.

Oconee, CLI-99-11, 49 NRC at 342.

It is the petitioner’s obligation to formulate a contention and provide the
information necessary to satisfy the basis requirement of the rule. Duke Energy
Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-98-17, 48 NRC 123, 125
(1998); see also Statement of Policy on Conduct of Adjudicatory Proceedings,
CLI-98-12,48 NRC 18, 22 (1998). Mere reference to documents does not provide
an adequate basis for a contention. Baltimore Gas & Electric Co. (Calvert Cliffs
Nuclear Power Plant, Units 1 and 2), CLI-98-25,48 NRC 325, 348 (1998). Finally,
contentions are necessarily limited to issues that are germane to the application
pending before the Board, Yankee, CLI-98-21, 48 NRC at 204 n.7, and are not
cognizable unless they are material to matters that fall within the scope of the
proceeding for which the licensing board has been delegated jurisdiction as set
forth in the Commission’s notice of opportunity for hearing. Public Service Co.
of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-316,
3 NRC 167, 170-71 (1976); see also Commonwealth Edison Co. (Zion Station,
Units 1 and 2), ALAB-616, 12 NRC 419, 426-27 (1980); Commonwealth Edison
Co. (Carroll County Site), ALAB-601, 12 NRC 18, 24 (1980).

3. Rulings on Contentions

The Petitioners’ contentions fall into several broad categories: General
Contentions, and Contentions Relating to Site Characterization, Work Scope,
Dose Calculations, Water Contamination, and Rubblization. We address the
Petitioners’ contentions according to these categories. We note also the recurring
theme, referenced above, of the degree of detail and specificity that is required
in an LTP, both generally and in various particulars. The merits of particular
challenges to the LTP in this regard are discussed in the context of our rulings on
the contentions in which they are made. The general thrust of this argument is
crystallized in the first of three ‘‘general’’ contentions, CDPUC Contention V.
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GENERAL CONTENTIONS

a. CDPUC Contention 1V: Degree of Detail and Specificity Required in an
LTP, Quality Control, Isolation and Control

CDPUC Contention IV states as follows:

The LTP lacks the specificity required to be used as a baseline for evaluating Connecticut
Yankee’s decommissioning performance.

Connecticut Department of Public Utility Control’s Amended and Supplemented
Petition to Intervene and Request for Hearings (Mar. 12, 2001) at 19 [hereinafter
CDPUC Contentions]. Arguing that ‘‘[o]ne fundamental purpose of the LTP
should be to provide a detailed roadmap for decommissioning that the Commission
can use to determine whether Connecticut Yankee’s Part 50 license may be
terminated,”” Connecticut asserts that, ‘‘[i]f it is to serve any useful function, the
LTP must be modified to specify measurable criteria and standards that can be
applied to verify the licensee’s performance.’’ Id.

During oral argument on this contention, CDPUC narrowed this contention to
the last two of seven areas originally listed in support of the contention, relying
on the requirement at 10 C.F.R. §50.82(a)(9)(ii)(D) that an LTP must include
“‘[d]etailed plans for the final radiation survey.”” Tr. 18-21. These two areas
involve parts of section 5 of the LTP, on the ‘‘Final Status Survey Plan,’’ relating
to quality assurance and control, and isolation and control measures.

CDPUC asserts that the quality control section of the LTP is insufficient in
its suggestion that document control and inspection procedures will be written
or delineated, and its failure to specify the criteria for selecting such procedures
(citing LTP §5.10, at 5-47). CDPUC further asserts that the LTP’s description
of isolation and control measures is insufficient in its failure to specify what
measures will be used in outdoor areas, how the Licensee will prevent excavated
contaminated soil from disbursing through air or rain runoff, or how activated
rebar in concrete will be removed without permitting flakes and parts of the rebar
to spread to noncontaminated areas (citing LTP § 5.4.5). CDPUC Contentions at
20.

With regard to its quality assurance and quality control (QA/QC) plan,
CYAPCO argues that it already operates under an approved QA/QC program,
which is referenced in the LTP and which applies to license termination activities.
Although counsel was not certain of the degree to which the plant QA/QC plan
might have changed as a result of the plant shutting down, the LTP at page 5-45
does refer to this program and assert that it complies with the requirements set
forth in Appendix B of 10 C.F.R. Part 50. Tr. 29, 32-33.

In response, CDPUC points out that, in addition to the document control and
inspection subsections of the QA/QC part of the LTP indicating respectively
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that ‘‘procedures will be written to control the FSS performance’” and that
“‘[i]nspections and verification activities will be delineated in implementing
procedures,’’ the ‘‘Quality Assurance Program’’ section states that ‘‘[t]o support
the FSS, quality assurance project plans as well[ ] as Data Quality Objectives] ]
will be developed.”” LTP at 5-46, 5-47. CDPUC argues that this indicates that
something different from the Appendix B program will be developed, and queries
what the basis, criteria, and guidelines for such procedures, activities, plans, and
objectives would be. Tr. 67-68.

With regard to isolation and control measures, CYAPCO argues that ‘‘[d]Juring
the final stages of decommissioning [these are] out of scope.”” Tr. 34. Asserting
that a released area is treated just like any area outside the plant boundary and that
the final status survey will be done incrementally, CYAPCO argues that issues of
keeping dust and runoff from spreading from one area to another are controlled
by existing plant procedures not unique to the LTP. Tr. 35-37. On what the
LTP actually states, CYAPCO refers to a ‘‘menu of the techniques that can be
used.”” Tr. 37-38. The techniques listed in section 5.4.5 of the LTP (on ‘‘Area
Preparation: Isolation and Control’’) include:

e a combination of personnel training, physical barriers and postings, as appropriate, to
prevent unauthorized access to an isolated area;

e implementation of provisions to prevent the introduction of plant-related radioactive
material by persons authorized to enter the area; and

e measures to prevent the introduction of plant-related radioactive material through the air
or through other paths, such as systems or piping.

LTP §5.4.5, at 5-8.

CDPUC challenges the language in the LTP as providing no useful information
about how recontamination will be prevented in areas ready for free release before
work in surrounding areas has been completed, and notes that the Staff has also
indicated concern about the lack of detail in this section of the LTP. Tr. 68-69.

With regard to what balance should be struck between enough detail not to
jeopardize safety, but not so much detail that the licensee would be burdened
in doing a satisfactory job of license termination activities, CYAPCO argues
that ‘‘the degree of methodological rigidity that should be demanded in an LTP
[should be] limited to those items where the LTP is unique, where we are not
doing activities that we’ve been doing for 30 years . . . for which there are
both existing requirements, and existing procedures.”” Tr. 41. Referring to the
final status survey methodology, CYAPCO gives as examples how samples are
selected, what the ‘pass/fail rate’” will be, how to ‘‘deal with spikes,”” and the
sorts of statistical tests that are applied. Id.
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The Staff did not take a position with regard to this contention as limited
during oral argument, other than to make the procedural suggestion discussed in
the Background section above.

RULING: CDPUC CONTENTION IV

We find that Contention IV as narrowed during oral argument, while raising a
significant substantive issue (the level of detail and specificity required in an LTP)
that has merit with regard to certain of the contentions discussed below, does not
itself provide supporting facts or expert opinion relating to those areas still at issue
with regard to this contention so as to render the contention admissible under 10
C.F.R. §2.714(b)(2)(ii). In one sense, we recognize an arguable insufficiency of
procedures that ‘‘will be written,”” activities that ‘‘will be delineated,”” plans and
objectives that ‘‘will be developed,”’ and of the provisions quoted above from
section 5.4.5 of the LTP relating to recontamination, as meeting the requirements
of section 50.82(a)(9)(ii)(D) for ‘‘[d]etailed plans for the final radiation survey.”’
However, section 2.714(b)(2)(ii) requires that a petitioner provide a ‘‘concise
statement of the alleged facts or expert opinion which support the contention . . .
together with references to those specific sources and documents of which the
petitioner is aware and on which the petitioner intends to rely to establish those
facts or expert opinion.”” See 10 C.F.R. § 2.714(b)(2)(ii). We conclude that more
is required in this regard than mere reference to the LTP itself. The Petitioners
have provided such facts and/or expert opinion, sources, and documents with
regard to other contentions, explaining or demonstrating the significance, for
example, of omissions asserted to be in violation of the LTP regulations quoted
above. CDPUC has not done so with regard to its Contention IV, and we therefore
conclude that this contention is inadmissible for failure to comply with 10 C.F.R.
§2.714(b)(2)(ii).2

b. CAN Contention 7.1: Spent Fuel, High-Level Waste Storage and
Handling

CAN Contention 7.1 states as follows:

Contrary to the Commission’s decision to exclude discussion of high-level waste storage and
handling during an LTP proceeding, CAN contends that there is conflict within NRC regulations
concerning this matter. The presence of high-level radioactive waste at decommissioning
reactors raises serious health and safety issues that are orphaned unless they can be addressed
as an aspect before the Board in this case.

2 As suggested by Staff Counsel, the ultimate version of the LTP that is produced in the process of the Staff
evaluating the additional information provided by the Licensee in response to the RAIs, and then issuing the SER,
may lead to the submission of late-filed contentions on subjects including quality assurance/control and isolation
and control, which would be ruled on according to the provisions of 10 C.F.R. § 2.714(a)(1), (b)(2), and (d)(2).
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Citizens Awareness Network’s Contentions (Mar. 12, 2001), at 66-67 (hereinafter
CAN Contentions).

RULING: CAN CONTENTION 7.1

As acknowledged in Contention 7.1, the Commission has stated that the
omission of any reference to spent fuel (high-level waste) management in the LTP
rules quoted above was ‘‘intentional,”” and this issue is ‘‘beyond the scope of [an
LTP] proceeding.”’ Yankee, CLI-98-21, 48 NRC at 205. Therefore, we rule that
CAN Contention 7.1 is not admissible.?

c. CAN Contention 7.2: Recontamination of Released Areas

CAN Contention 7.2 raises an issue very similar to the isolation and control
example provided by CDPUC in its Contention IV, namely:

CYAPCO’s LTP lacks appropriate methodology to assure that portions of the site released
for unrestricted use will not be re-contaminated during ongoing decommissioning and site
remediation. Contrary to 10 CFR 50.82, the phased removal of land parcels and/or buildings
from CYAPCO’s Part 50 license as presented in the LTP can result in doses in excess of 10
CFR Part 20 Subpart E requirements.

CAN Contentions at 70. CAN challenges the LTP’s proposed ‘‘phased release
approach’ to decommissioning (citing LTP at 1-8) as untested and potentially
dangerous in the event of undocumented recontamination of released property,
as well as the LTP’s lack of a ‘‘methodology to establish control mechanisms to
ensure ‘clean’ areas are not recontaminated.”” CAN Contentions at 70-71. The
LTP’s “‘[m]ere allusion’’ (at 1-8) to the Licensee’s plan for the final status survey
report to contain ‘‘an evaluation of the potential for possible recontamination of
the area and a description of controls in place to prevent such recontamination’’
is, CAN argues, not a ‘‘sufficient basis to find that the LTP will assure protection
of public health and safety within the requirements of NRC regulations at 10 CFR
50.82 and 10 CFR Part 20 Subpart E.”” Id.

CAN expresses a concern that, in view of CYAPCQO’s historical record
with regard to ‘‘losing control of their radiological materials,”” the issue of
recontamination of released parts of the site takes on additional importance. Tr. 80.
CAN also refers in the basis for Contention 7.2 to the likelihood of recontamination

3 As noted by the Commission with regard to Yankee Atomic, should a licensee such as CYAPCO determine that
it wishes to operate an independent spent fuel storage installation (ISFSI) after its Part 50 license is terminated, it
must ‘‘first obtain a site-specific ISFSI license under section 72.40 of [NRC] regulations — a process that requires
safety and environmental reviews and provides the public an opportunity to seek a hearing on the underlying license
application.”” Yankee, CLI-98-21, 48 NRC at 212. For now, CYAPCO ‘‘would be entitled under its current [Part 50]
license and under Part 72 of [NRC] regulations to proceed with onsite dry cask storage in Commission-approved dry
casks.”” Id.
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“‘through ongoing decommissioning activities, weather conditions (e.g. wind,
rain, etc) and groundwater movement,”” CAN Contentions at 71, and to EPA
expressions of concern about the need for precautions ‘‘to assure that the parcel
released early does not become recontaminated.’’ Id. at 71 n.181.

CAN notes that there is presently no rule governing partial site releases,
although there is a Staff Requirements Memorandum (SRM) for SECY-00-0023,
‘‘Rulemaking Plan to Standardize the Process for Allowing a Licensee to Release
Part of Its Reactor Facility or Site for Unrestricted Use Before Receiving Approval
of Its License Termination Plan’’ (Feb. 2, 2000), as well as ‘‘NRC Regulatory
Issue Summary 2000: Partial Release of Reactor Site for Unrestricted Use Before
NRC Approval of License Termination Plan’” (Oct. 24, 2000). CAN Contentions
at 71 n.180.

CYAPCO responds that CAN Contention 7.2 must be excluded, because tech-
niques to prevent the dispersion of contamination as a result of decontamination
activities are ‘‘neither new nor particularly difficult.”” Response of Connecticut
Yankee to Supplement to Petition to Intervene: Proposed Contentions of CAN
(hereinafter CYAPCO Response to CAN Contentions) (April 2, 2001) at 41.
CYAPCO argues that ‘‘[a]ssuring [that such techniques] are effectively applied
is a matter of post-LTP-approval implementation and Staff inspection.’’ Id. at 42.
CYAPCO also argues that the contention fails to meet the specificity requirements
of 10 C.F.R. § 2.714(b)— and, in response to questioning, defined its view of what
would satisfy such specificity requirements by stating, ‘‘[e]nough description of
what should be added to the LTP that . . . I can hand it to an engineer and say, go
out and give me that.”” Tr. 96.

The Staff responds to Contention 7.2 by asserting that CAN ‘‘provides no
support for the allegation that phased removal of land parcels may result in
doses exceeding 10 C.F.R. Part 20, Subpart E limits.”” NRC Staff’s Response to
Contentions Filed by Citizens Awareness Network and the Connecticut Depart-
ment of Public Utility Control (April 2, 2001), at 21 (hereinafter Staff Response
to Contentions). Asserting that specific areas of the site ‘‘may be removed
from the license only after approval of the LTP, completion of the final status
survey and compilation of the final status survey report to address the area or
building in question,”’ the Staff states that ‘‘[i]n all respects, therefore, release
of a portion of the site will only occur after compliance with all applicable reg-
ulatory requirements,’’ and that, ‘‘[a]s provided in 10 C.F.R. § 50.82(a)(11)(ii),
the Commission will only terminate a license if it determines that the terminal
radiation survey and associated documentation demonstrate compliance with the
site release criteria in . . . Subpart E.”” Id. In addition, the Staff indicates that a
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proposed rulemaking on this matter is currently being developed.* May 4, 2001,
Letter from Staff Counsel Clark and Rafky to Administrative Judges. The Staff
argues that ““CAN’s desire to impose additional regulatory requirements and
guidance on this process cannot be redressed in this proceeding.’” Staff Response
to Contentions at 21.

RULING: CAN CONTENTION 7.2

We find that CAN in Contention 7.2 has, like CDPUC in Contention IV, raised
a significant issue. As with CDPUC Contention IV, in one sense we note the
arguable insufficiency, as ‘‘[d]etailed plans for the final radiation survey,”” of
the LTP’s plan for the final status survey report to contain ‘‘an evaluation of the
potential for possible recontamination of the area and a description of controls
in place to prevent such recontamination,”” LTP § 1.4.2.1 at 1-8 (as well as of
the LTP’s section 5.4.5 measures quoted above in the discussion of CDPUC
Contention IV). See 10 C.F.R. §50.82(a)(9)(ii)(D). And we find CYAPCO’s
response asserting the lack of anything ‘‘new’’ in the contention, and its argument
to the effect that the contention fails to meet the specificity requirements of 10
C.F.R. §2.714(b) by virtue of its failure to describe what the LTP should contain in
sufficient descriptive detail for an engineer to use it as a working plan, to go farther
than the rule requires. See, e.g., Duke, Cogema, and Stone & Webster (Savannah
River Mixed Oxide Fuel Fabrication Facility), CLI-01-13, 53 NRC 478 (2001).
In this recent order, the Commission, in a different context but one in which the
same principles with regard to admissibility of contentions would apply, noted
that ‘‘[c]ontentions must be based on information (or the alleged lack thereof)”’
contained in the pertinent documents. Id. at 483 n.2. Although petitioners must
refer to specific parts of an application, the Commission’s reference to an ‘‘alleged
lack’ of information suggests that it is not required that petitioners in addition
provide their own detailed alternative of what should fill in the “‘gap.”’

We find the Staff’s written Response to Contention 7.2, asserting a lack of
support for the contention’s allegation of possible doses exceeding Subpart E,
apparently in reliance on 10 C.F.R. § 2.714(b)(2)(ii), to be more persuasive, but
are less persuaded by its arguments relating to redressibility for what it terms
““CAN’s desire to impose additional regulatory requirements and guidance’’ not
encompassed in the LTP rule, and to the effect that assurances that the Subpart
E dose requirements are met will be provided by the process that occurs after
the LTP is approved, when the Commission determines whether to terminate the
license under 10 C.F.R. § 50.82(11). Although adding requirements not part of a

4CYAPCO has argued, as it has with CDPUC Contention IV, that parts of sites can be released already, without
reference to the license termination process. This would, according to CYAPCO Counsel, require a plant to meet the
requirements of NRC Regulatory Guide 1.86. Tr. 88-89. According to Staff Counsel, however, Regulatory Guide
1.86 is no longer in effect, and the new rule on partial releases will govern the subject. Tr. 90.
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rule — as reasonably interpreted — is unarguably inappropriate and unjustified,
CAN’s assertion that the LTP lacks ‘‘appropriate methodology’’ to assure no
recontamination of released parts of the site (that could result in doses in excess of
Subpart E requirements) goes to the heart of what the Commission says of the LTP
process — namely, that it is the ‘‘one and only chance [for petitioners themselves]
to litigate whether the survey methodology is adequate to demonstrate that the
site [will ultimately be] brought to a condition suitable for license termination,’’
see Yankee, CLI-98-21, 48 NRC at 206-07 (emphasis added), and would seem to
be relevant to the health and safety requirements of 10 C.F.R. § 50.82(a)(10).

The difficulty with CAN Contention 7.2 is, however, as with CDPUC Con-
tention IV, in how well it satisfies the requirement of 10 C.F.R. § 2.714(b)(2)(ii)
that a petitioner must provide ‘‘[a] concise statement of the alleged facts or expert
opinion which support the contention and on which the petitioner intends to
rely . ...”” The references to possible recontamination through various routes or
mechanisms, and to EPA’s expression of concern, provide thin support for the
contention. Moreover, even recognizing the sense in which some parts of the
LTP appear to be arguably insufficient as section 50.82(a)(9)(ii)(D) ‘[d]etailed
plans for the final radiation survey,”” CAN’s assertion that there could or would
likely be recontamination of released areas of the plant site is directly tied to
its allegation that there would be sufficient recontamination to violate 10 C.F.R.
Part 20, Subpart E requirements. For this, CAN has provided no expert opinion,
and we conclude that the asserted facts that CAN has provided are inadequate to
support the contention as required by 10 C.F.R. § 2.714(b)(2)(ii).

As with our ruling on CDPUC IV, it may be that, after the Staff completes its
evaluation of information provided in response to its RAIs and issues the SER,
a late-filed contention addressing this issue more specifically might be admitted,
provided it met the requirements of 10 C.F.R. § 2.714(a)(1), (b)(2), and (d)(2).
Further guidance may also be provided through the rulemaking on partial site
releases, depending upon its timing.

Nonetheless, based on the information provided by CAN in support of
Contention 7.2, we rule it to be inadmissible.

CONTENTIONS RELATING TO SITE CHARACTERIZATION

d. CDPUC Contention 1.A: Adequacy of Site Characterization, Historical
Site Assessment

CDPUC 1.A is one of a series of contentions from both Petitioners on the issue
of the adequacy of the LTP’s site characterization, in various particulars. These
include CDPUC Contentions [.A through I.LF, CAN Contentions 1.1 through 1.5,
and CAN Contentions 3.1 and 3.2. CDPUC Contention I.A states as follows:
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The Site Characterization in the LTP Is Inadequate and Must Be Extensively Supplemented
and Modified.
A. The LTP Does Not Include a Satisfactory Historical Site Assessment Report and
Must Be Amended to Include a Comprehensive Report of Historical Contamination
Events.

CDPUC Contentions at 3. Noting that the LTP refers at page 2-2 to a January 2000
‘“Historical Site Assessment’’ (HSA) report, CDPUC asserts that this report is not
part of the LTP and has not been made available. Id. CDPUC further asserts that
a ‘‘Characterization Report’’ referenced at page 2-39 of the LTP does not satisfy
the guidance in NUREG-1700 and -1727, despite including some °‘sketchy’’
historical information.’ Id. At oral argument, CDPUC clarified that it was not
suggesting that in every case an historical site assessment report is required, but
that in this case it should be required. Tr. 104. Arguing that ‘‘[t]he public
record of contamination at Connecticut Yankee makes it even more important
that the licensee include a comprehensive, systematic assessment of the history of
spills and other possible contamination events in the LTP,”” and that, ‘‘[b]ecause
of the extensive history of unplanned releases at the Haddam Neck plant, it
is impossible to assess Connecticut Yankee’s site characterization without an
explicit identification of the information on which it is based,”” CDPUC contends
that the two reports ‘‘must be an integral part of the LTP.”” CDPUC Contentions
at 4-5; see also Tr. 104-06. Also in support of Contention I.A, CDPUC refers to
the findings of an Administrative Law Judge of the Federal Energy Regulatory
Commission (FERC) on the manner and impacts of CYAPCO’s handling of
radiological materials, and has provided various documents that were exhibits in
the FERC proceeding. CDPUC Contentions at 3-5, Attachments 3, 4, 6, 13.°
Both CYAPCO and the Staff oppose the admission of this contention, arguing
that NUREGs are not a proper basis for a contention and that the contention
is unsupported. Response of Connecticut Yankee to Supplement to Petition to
Intervene: Proposed Contentions of the State of Connecticut (April 2, 2001) at
5-6 (hereinafter CY APCO Response to CDPUC Contentions); Staff Response to
Contentions at 22. CYAPCO asserts as well that NUREG-1727 does not apply

5 This document refers among other things to ‘‘identification of contamination on the hillside east and southeast
of the industrial area,”” and states that ‘‘[t]here are no known radiological characterization efforts for the southern
extent of Area 9528 or for Area 9532. However, given the topography of the area east of the industrial area, it is
considered unlikely that there would be any radiological impact on these areas from plant operations.”” CDPUC
Contentions, Attachment 2 at 2.

©These documents include: a three-page ‘‘Historical Site Assessment Data Table’’ (Attachment 3); a one-
page report entitled, ‘‘Discovery of Radioactive Contamination (115 KV yard; Area East of Discharge Canal)”’
(Attachment 4); a 42-page April 1980 report of CYAPCO entitled ‘‘Investigation of the Source of the Radioactive
Contamination Found on the Connecticut Yankee Site March 10-30, 1980, in which, among other things, two
instances of contamination at levels ‘‘slightly above that allowable by NRC regulations in nonradiological controlled
areas’’ are noted and there are references to material being released out the stack, CDPUC Contentions, Attachment
6 at CY0015488, CY0015513 (Attachment 6); and an 11-page ‘‘preliminary CY site characterization’” (Attach-
ment 13).
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to LTPs submitted under section 50.82(a) but rather to decommissioning plans
submitted by nonreactor licensees under section 50.82(b), and that NUREG-1700
contains no mention of an ‘‘historical site assessment report.”” Id. at 6-7. And
it argues, in a similar manner as it does with regard to many of the proffered
contentions, that ‘‘to require the inclusion of all the data and all the analysis
underlying characterization results in an LTP would [be] nonsensical,”” since
“‘the volume of site characterization data, and evaluations of it, fills many filing
cabinets.”” Id. at 5.

The LTP rule does not define ‘‘site characterization.”” On its view of what a
site characterization involves, CY APCO provides the following statement:

The site characterization — actually, an initial site characterization, since the site
characterization process continues throughout the process of implementing the LTP and
ultimately merges in the final status survey results — is the process of collecting vast amounts
of data specifically for this process as well as reviewing equally ponderous amounts of
historical data. The results of the initial site characterization are embodied primarily in the
classifications of each area of the site. These results are set forth in the LTP.

The regulation does not require that all of the data collected, reviewed and evaluated for
each of the classification efforts also be reproduced in the LTP. . . .

Id. (emphasis in original). CYAPCO continues:

[W]hat is in issue in an LTP approval proceeding is the results of the initial site characterization
process. A legitimate contention might be that a particular area of the site has not been properly
classified, and given the required specificity and basis, such a contention should be admitted.
However, there is no requirement that the LTP contain all of the data on which the initial
site characterization is based, and there is no requirement that the named reports have been
prepared or be included in an LTP.

Id. at 7. During oral argument, CYAPCO Counsel stated that the ‘‘bottom line
of site characterization is the classifications,”’ and that the two are ‘‘identical.”’
Tr. 120, 123. CYAPCO also notes in a footnote that on November 8, 2000, it
did in fact provide the NRC and the Connecticut Department of Environmental
Protection with copies of a January 6, 2000, site characterization report titled
““‘Connecticut Yankee Haddam Neck Plant, Characterization Report.”” Id. at 7
n.6.

In response to CYAPCO’s argument with regard to the site characterization
results being embodied in the site classifications (of 1, 2, 3, or nonimpacted)
of each area of the site, CDPUC asserted during oral argument that the site
classifications essentially define how much attention will be given different areas
in remediation and cleanup activities, with areas classified as ‘‘nonimpacted’’
receiving no surveying at all. Therefore, CDPUC argues, to omit underlying
information on the bases for the classifications will not provide needed
“‘confidence that public health and safety will be protected,’’ one of the purposes
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of the site characterization as stated by the Commission in its 1996 Statement
of Considerations for the LTP rule. Tr. 105-07, 115; see 61 Fed. Reg. 39,278,
39,289 (July 29, 1996). Agreeing that Subpart E permits a certain level of
residual radioactivity on the site after license termination, CDPUC argues that
“‘the question is whether the Licensee has searched for and found all of the
radiation that is at the site, and has identified that, so that it can be remediated.
And it is our position that if you don’t look for it, you are not likely to find it.”’
Tr. 108-09.

While agreeing during oral argument that ‘‘this historical information is, in
fact, very important . . . very significant,”’ the Staff disagrees with CDPUC that
a contention may ‘‘ask[ ] for this historical site assessment,”” Tr. 129, at least in
the form of a report, which the regulation does not require, Tr. 138. The Staff
faults the contention for citing only ‘‘generally to past contamination events to
request that an extensive HSA be produced, with no showing of how failure
to produce an HSA will result in a regulatory violation.”” Staff Response to
Contentions at 22. CDPUC, however, noted at oral argument that what is being
challenged in Contention I.A is not the individual site classifications but the
overall site characterization and its lack of an historical site assessment that would
be collected from information to which CDPUC is not privy. Tr. 110.7

RULING: CDPUC CONTENTION LA

In ruling on this and all the contentions relating to the adequacy of the
LTP’s site characterization, the first question we must address is very simple and
straightforward: What is a site characterization? A necessarily related question is:
What must be included in a document in order for it to be considered an adequate
site characterization? As noted above, the LTP rule does not define the term. The
rule does, however, require that the LTP include a site characterization. Thus,
in order to determine whether this requirement of the rule is met, and whether
a contention relating to a site characterization is admissible, it is necessary to
interpret the term, ‘‘site characterization,’’ as it is used in the rule.

In the absence of any specific definition in the rule, we look first to the meaning
of the language of the provision in question. See Shoreham, ALAB-900, 28 NRC
at 288. In this regard, the dictionary defines the word, ‘‘characterization,”’ as
“‘the act, process, or result of characterizing,”” while to ‘‘characterize’’ is ‘‘to
describe the essential character or quality of.”” Webster’s Third New International
Dictionary of the English Language 376 (4th ed. 1976). Given the general
nature of this definition, we find it appropriate to seek further guidance in the
Commission’s Statement of Considerations that accompanied publication of the

3

7We note CDPUC’s statement at oral argument that CYAPCO has promised to provide an historical site
assessment, which may ultimately render moot this contention, or prompt late-filed contentions challenging the
classifications of specific areas in addition to those already challenged in Contention LE. Tr. 111, 142.

59



final license termination rule. As noted by CDPUC Counsel, the Commission
commented on the purpose of a site characterization as follows:

The site characterization, description of the remaining dismantlement activities and plans for
site remediation are necessary for the NRC to be sure that the licensee will have adequate
funds to complete decommissioning and that the appropriate actions will be completed by the
licensee to ensure that the public health and safety will be protected.

61 Fed. Reg. 39,278, 39,289 (July 29, 1996) (emphasis added).

Finally, guidance documents of the Commission may also assist in resolving
any ambiguities in a regulation’s language. Although they do not carry the binding
effect of regulations or prescribe requirements, so that nonconformance with them
does not equate to noncompliance with regulations, see International Uranium
(USA) Corp. (Request for Materials License Amendment), CLI-00-1, 51 NRC 9,
19 (2000); see also Curators of the University of Missouri, CLI-95-1, 41 NRC
71, 98, 100 (1995), such guidance documents may be consulted in interpreting a
regulation, provided they do not conflict with the plain meaning of the wording
used in the regulation. Shoreham, ALAB-900, 28 NRC at 288. As was recognized
in the Shoreham case,

NUREG(s] and similar documents are akin to ‘‘regulatory guides.”” That is, they provide
guidance for the staff’s review, but set neither minimum nor maximum regulatory requirements.
... Where such guidance documents conflict or are inconsistent with a regulation, the latter of
course must prevail. On the other hand, guidance consistent with the regulations and at least
implicitly endorsed by the Commission is entitled to correspondingly special weight.

Shoreham, ALAB-900, 28 NRC at 290 (citations omitted).

In this instance, NUREG-1700, ‘‘Standard Review Plan for Evaluating Nuclear
Power Reactor License Termination Plans — Final Report’” (April 2000), provides
guidance on what a *‘site characterization’’ is in the context of an LTP. NUREG-
1700 does not appear to be inconsistent with 10 C.F.R. § 50.82(a)(9) and (10).
Therefore, although we do not find NUREG-1727 to be relevant in this proceeding,
we see no reason not to refer to the guidance NUREG-1700 offers on what a site
characterization consists of and what might be included in one in order for it to
be considered adequate to meet the requirements of section 50.82(a)(9)(ii)(A).

NUREG-1700 states in its introductory Abstract as follows:

This standard review plan (SRP) guides NRC staff in performing safety reviews of license
termination plans (LTPs). Although interested parties can use it for conducting their own
licensing reviews or developing an LTP, the principal purpose of the SRP is to ensure the
quality and uniformity of NRC staff reviews and to present a well-defined base from which to
evaluate the requirements for terminating the license of a nu