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'UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

50-0275/323

-Inre: Bankruptcy No :01-30923

PACIFIC GAS AND ELECTRIC CO. R.S. No.:
Hearing Date: February 27,2003
Time: 1:30 PM

Relief From Stay Cover Sheet

Instructions: Comp]etc caption and Section A for all motions. Complete Section B for mobile homw, motor

vehicles, and personal property. Complete Section C for real property. Utilize Section D as necessary. If
moving party is not a secured creditor, briefly summarize the pature of the motion in Section D.

Chapter: 11

A Date Petition Filed: April 6, 2001
Last Date to File §523/§727 Complamts

Pnor hearings on this obligation: None.

B Description of personal property collateral (e.g. 1983 Ford Taurus): N/A

Secured Creditor or lessor | ' ’ -
Fair market vﬂm: s Source of value: V .
Contract Balance:  § ' Pre-Petition Default §
Monthly Payment: $ ' No. of Months:
Insurance Advance: § :Post-Petition Default: §__°~ -
: No. of months:

C Description of real property collateral (e.g. single family residence, Oakland, CA): NIA _
Fair market value: ~  § Source of value: S
Ifappmsal, date:

Moving Party’s position (first trust deed, second, gbstract, etc.): N/A

Pre-Petition Default: $§

Ig&prox. Bal: - s

As of (date): No. of months: ' _
No. payment: Post-Petition Default: § -
Notice of Default (date):. No. of months:

Notice of Trustee’s Sale:

Advances Senior Liens: $

Specify name and status of other liens and encumbrances, if known (e.g. trust deeds, tax liens, etc.): N/A

Posiion
1® Trust Deed:
2™ Trust D_eed ;

* Other pertinent information: Movant seeks relief from the stay to pro:

for the Northcm Dlsmct of California.

" Dated: January 27, 2003

Amount . * No. Payment Defaults
(Total) __otal).
i in thc United States District Court

MIRIAM KHATIBLOU
Attorney for Movant, .
Modesto Irrigation District

ANAMN TV




| GOLDBERG, STINNETT, MEYERS & DAVIS

§ A Professional Corporation _
! MERLE C. MEYERS, ESQ., CA Bar #66849 : .
| MIRIAM KHATIBLOU, ESQ., CA Bar #178584

44 Montgomery Street, Suite 2900
i San Francisco, California 94104
| Telephone: (415) 362-5045
| Facsimile: (415) 362-2392

| Attorneys for Movant,
Modesto Irrigation District -
7 |
8§ IN THE UNITED STATES BANKRUPTCY. COURT
’9 " FOR THE NORTHERN DISTRICT OF CALIFORNIA -
- 10§ SAN FRANCISCO DIVISION : -
11 | |
12 1 Inre - Case No. 01-30923
13| PACIFIC GAS AND ELECTRIC co., Chapter 11
14 ; = R.S. No. ‘
15 Date:  February 27, 2003
Time: 1 30 p.m.
16 , Place: . 22™ Floor
, Debtor. 235 Pine Strect
" San Francisco, CA

Judge: . The Honorable Dennis Montali -

NOTICE OF MOTION AND MOTION OF MODESTO IRRIGATION DISTRICT
- FOR RELIEF FROM TIIE AUTOMATIC STAYTO PROSECUTE CIVIL ACTION

PLEASE TAKE NOTICE that on February 27, 2003, at 1:30 p.m,, or as soon thereafter as

counsel can be heard, in the Courtroom of the Honorable Dennis Montali, United States Bankmptcy
26} Judge, United States Bankruptcy Court for the Northem District of California, San Franclsco
27 vansmn, 235 Pine Street, 22™ Floor, San Ftanclsco, California, »MODES'I%‘_O IRRIGATION

28| DISTRICT (“MID"), a creditor of PACIFIC GAS AND ELECTRIC COMPANY, the debtor herein
| o

NOTICB OF MOTION AND MOTION OF MODESTO IRRIGATION DISTRICT

FOR RELIEF FROM THE AUTOMATIC STAY TO PROSECUTE CIVIL ACTION

47935.D0C




{ litigation in the District Court and to resolve its case that has been pending since 1998. However, |
MID does not seek by wéy of this motion the ability to enforce or coliect its monetary claim, as
i determined by such litigation. _

This motion is based upon thls notice, the memorandum contained herein, the declaration of

| Maxwell M. Blecher (the “Supporting Declaration™) filed and served concurrently herewith, the
l _
15] record of this Court and all other evidence or argument as may be properly presented by MID with

-~

L = RELIEF REQUESTED -
200 By this motion, MID moves the above-entitted Court, pursuant to the provisions of |
Section 362(d)(1) of the Bankruptcy Code, for an order of the Court granting the following relief,
| substantially in the form of order attached’he‘retoAas'Exhibit “AY:

. | 1. ] Terminating the automatic stay provisions of Section 362(a) of the Bankruptcy |
Code to the extent necessary to permit MID to prosecute its claims against the chtor, now
pending before the United States District Court for the Northem District of California and
entitled Modesto Irrigation District v. Pacific Gas & Electric and Dynegy Power Services, .'
Ine., No. C-98-3009-MHP (the “District Court Case”) for the limited purpose of liquidating
MID’s claims, provided that should MID obtain a favorable monetary judgment against the
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Debtor, it will not seck to enforce said judgment against the Debtor or property of the estate
~without a further order of the Bankruptcy Court or as permitted by a confirmed plan of
reorganization; and ’ '
2.-  Such other and further relief as the Court may deem proper. under_ the
circumstances. ' , | v - - |
MID respectfully submits that the tequested relief is warranted and appropriate for the reasons
set forth below, particularly the following: Fitst, now that the Court of Appeals has reversed the

| claims against the Debtor in the District Court Case. o
IL MEMORANDUM‘ OF POINTS AND AUTHORITIES

-~

A.  Factual Background
The record of the above-entitled Court, together w1th the accompanying Supporting

On August 3, 1998, MID, a Cahforma irrigation district which provxdcs electricity and other
servicm to mdustnal commercial and resndentlal customers in the greater Modaeto California area,
commenced an actxon, the District Court Case against the Debtor and others in the United States

District Court for the Northern District of Cahforma, entitled Modesto Irrigation District v. Pacg‘ic
Gas & Electric and Dynegy Power Servxces Inc., No C-98-3009-MHP, seeking, inter alia, a

: monetary judgment and injunctive relief under the Sherman Antntrust Act for damages arising out of
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Pittsburg, California. MID’s original complaint was dismissed upon a motion of the defendants, and
an amended complaint was filed by MID on March 4, 1999. The defendants, including the Debtor
| through retained counsel, Heller, Ehrman, White & McAuliffe, then moved to dismiss the action a

MID thereafter timely initiated and prosecuted an appeal of the Dismissal Order. The appeal
t was fully briefed, and oral argument on the appeal took place before the United States Court of

Appeals for the Ninth Circuit in San Francisco, California on March 15, 2601. At the conclusion of
| argument, the Court of Appeals took the matter under submission. On April 6, 2001, the Debtor

.the Bankruptcy Code. On the basis of that stay, on May 7, 2001, the Court of Appeals suspended "
consideration of the appeal and invited the parties to seek relief from that stay, stating the following: |

The appeal is withdrawn from submission because of the automatic stay 'resultmg from
Pacific Gas & Electric Company’s bankruptcy filing. Each of the partles is requested
to advise this court if rellef from the stay is obtamed.

Following the commencement of the Debtor’s chapter 11 case, MID sought relief from ‘the
| automatic stay in order to permit the appeal before the Court of Appeals to proceed, and on July 18,
| 2001, such relief was granted pursuant to an order of the Ba.nlcruptey Court. That order, as requested,

I NOTICE OF MOTION AND MOTION NF MONESTO MRVIATION NISTRICT




-

On December 6, 2002, the Ninth Circuit Court of Appeals issued its ordér reversing the
Disini_séal Order and ruling () that FERC did not have exclusive jurisdiction over the claims being

that MID’s complaint adequately alleged collusive activity; and (d) that the complaint adéquately
| alleged “antitrust injury.” The Court of Appeals remanded the case to the District Court for trial.
On or aboﬁt April 19, 2002, the Debtor filed a proposed pian of reorgmﬁzaﬁon (the “Debtor’s
{ Plan”). Although the Debtor; s Plan has not been confirmed and é corﬁpetiﬂg creditor’s plan has also .

course of business at such time and in such manner ... the Reorganized Debtor ... is obligated to

Plan provides that “all ... Pending Litigation ... Claims shall be determined, resolved, or adjudicated,

17 | as the case may be, in a manner as if the Chapiéf 11 Case had not been commenced ...” (Debtor’s

|

Plan § 4.17(b)). The Debtor’s Plan further provides that—

19 ' ‘ Subject to the foregomg, all . Pendmg Litigation and Tort Claxms shall ‘be -
20l _ determined and hqmdated under apphcable non-bankruptcy law in the administrative .
f or jlldlClal tribunal in which they are pendmg as of the Effective Date or, if no such- -
716 - action is pending on-the Effective Date, in-any administrative or judicial tribunal of
: appropriate jurisdiction "(other than the Bankruptcy Court). To effectuate the
22§ foregoing, the entry of the Confirmation Order shall, effective as of the Effective Date,
, constitute a modification of any stay or injunction under the Bankruptcy Code that
233 would otherwise preclude the determination, resolution or adjudication of any .
24| Pending Litigation Claims. ;
| Debtor’s Plan, § 4.17(b).

Thus, under the térms of the Debtor’s Plan, the Debtor- intends to allow Pending Litigation

-5-
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1 | liquidatcd and resolved.

21 B. Discussion

MID submits that based upon the foregoing facts, and under applicable law as set forth below,

(d) On request of a party in interest and after notice and 2 hearing, the court shall grant
relief from the stay provided under subsection (a) of this section, such as by.
terminating, annulling, modifying, or conditioning such stay—

(1) for cause, mcludmg the lack of adequate protectxon of an interest m
property of such party in interest;

1 11uUscC. § 362(d)(1). Because there is no clear definition of what constitutes "cause” for purposes |

| origin, when no great prejudlce to the bankruptcy estate would result, in order to Ieavc the parties to
their chosen forum and to relieve the bankruptcy court from dutxes that may be handlcd elsewhere.").

27 ﬁlmg of a petmon in bankruptcy cannot, in .and of itself, erase a plamtlﬂ’s claim, théir [snc]
28 opportumty to litigate, or the fact that a debtor may be liable to the plamtlff in some amount.” In re

6-
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1) Whether the litigation causes debtor great prejudice;

| 2) Whether a balancing of thc r&spoctlve hardships tips in favor of the debtor or
creditor, resulting from denial or granting of the relief;

3)  Whether public policy supports the type or kind of action the Movaut is
bringing against the Debtor. '

In re America West Azrlmes, 148 B.R. 920, 922 (Bankr.D.Ariz. 1993) (mternal citations omltted) ‘In |
| the In re America West Airlines case, the court examined the above factors and concluded that ‘cause’

|- existed to enable the movant to proceed with a sexual harassment smt |
Under the circumstances of this case, an analysis of the America West Airlines factors reveal

| that cause exists to terminate the automatic stay so as to enable MID to prosecute the Distr_ict Court

Case forthwith. _ ,
l. Prosecutmn Of The Dlstnct Court Case Wlll Not Unduly Preiudxce The Debtor

' First, prosccutxon of the District Coun Case will not unduly prejudice the Debtor or its wtatc
! MID is mformed and understands that since the commenccment of the Debtor’s chapter 11 case
almost two years ago, the Debtor has contmued to mamtam its operations, prosecute and defend
many matters of litigation and retain and pay scores of attorneys and other professionals. It has
already retained competent counsel to defend itself in the District! Court Case. Prosecution of the
District Court Case will not r'uatcrially alter the l)ebtot’s current litigation conduct generally.

More to the point, thc Debtor has 'm.adc it clear in its Proposed Plan that it intends to.-ﬁ-llly

| defend all pending litigation, including the District Court Case, upon plan confirmation, and that it
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-19 :

| Court Case at this time, shortly before plan confirmation, will be entirely consistent with the Debtor’s
I postconfirmation conduct, and will merely facilitate and expedite the resolution of that litigaﬁon in
| the same manner as the Debtor intends immediately after plan confirmation. The fact that resumption

| of the litigation will occur sooner as a result of termination of the automatic stay will not unduly

prejudice the Debtor, given its substantial resources, already shown by its postpetition practice, with
which it can continue to direct and compensate attorneys already employed by it to defend the

litigation.

Accordmgly, because the Debtor will not suffer undue prejudice from the resumptlon' of |

- ptosecutlon of the Dlstnct Court Case, the first America West Airlines factor is fully satisfied in this

case, welghmg in favor of MID’s requested relief.
2, The Balance Of Hardships Weighs in MID’s Favor.
Second, the balance of hardshxps welgh in MID’s favor in this matter, ﬁlrther compelling |

that which will already be prolonged once recommenced.
On the other hand, there is little, if any, harm to the Debtor in the proposed resumption of the |-

| District Court Case. 'I"hevDebtor has already hired able counsel to defend itself in the District Court

-8-
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Sl D

There is no perbeivable harm to the Debtor in resuming that litigation soonmer, prior to plan

1l
2 confirmation, and a;voiding the delays of the plan confirmation process. . ~

v. Tri Component Prods. Corp. (In re Sonnax Indus., Inc.), 907 F.2d 1280,_1286 (2d Cir.1990); see,
also In re America West Airlines, supra (using a variation of the above factors). Applying these
10} additional factors to the case at hand further support a finding of cause. First, judicial economy will

| of the litigation more promptly. _ . ' .
‘Fourth, the antitrust claims asserted in the District Court Case do not require interpretation of

22 | Appeals order reversing the Dismissal Order, MID has alleged claims for antltrust violations that '

] f the purpose of collecting upon any monetary judgment obtained in the litigation without further

| have sufficient merit to overcome the Debtor’s dismissal motion and proceed to tnal. Under the
| circumstances, MID. should be permitted to proceed to prove its claims as quicfdy as practicable in
| order to prevent further harm arising from the Debtor’s conduct. And lastly, it is noted that MID
seeks relief only for the limited purpose of establishing and quantifying the Debtor’s liability, not-for
| Bankruptcy Court authority or approval. -

9.
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Thus, most or all of the factors traditionally considered in determining the b;lance of harm
between a debtor and movant weigh in MID’s favor in this case. '

3. Public Policy Supports The Relief Requested.

Finally, public policy favors the expeditious consideration of clalms asserted in the District
Court Case and hence the relief requested herein. MID has asserted several causes of action agéinst'
) the Debtor for violations of Sections 1 and 2 of the Shemian Act. The primary purpose of the
Sherman Act is to provide “more effective protection of the public from the evils of restrairits on the

| competitive system.” Shotkin v. General Elec. Co., 171 F.2d 236, 238 (10th Cir. 1943). The Tenth

8]
-Circuit Court of Appeals observed that the Sherman Act was founded upon broad concepis of public |
10} .
11 tend to prejudice the public interest by unduly restricting competition or unduly obstructing the due
12
13} in the competitive markets. A common form of such combination, agreement, or concert is one’

14} having for its purpose or tendency the raising or fixing of prices, or one having for its purpose or

policy and “is limited in operative scope and effect to combinations, agreements, or concerts which

course of trade, or which because of their evident purpose of inherent nature injuriously restrain trade

15 tendency the dividing of territories, or one having for its purpose or tendency the apportionment of
16 cﬁstoiners, or one havmg for its purpose or tendency the controlling or narrowing of outlets in order

17 to raise or maintain prices.” Shotkin v. General Elec. Co., supra, 171 F.2d at 238. These are the

18] types of damages that MID and the general public have suffered and for which MID seeks redress by
| vﬁy of the District Court Case. Under the circumstances, public policy interests that' favor
20|
21 | policy served by autornatic stay in this case.

i

/i

///

" | ’ | :
/i |

i

-

_expeditious resolution of antitrust claims alleged under the Sherman Act outweigh any competing

22
.23
24
25
26
27
28

-10-
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IMI. CONCLUSION

For the foré_gcgi'ng reasons, MID respectfully submits that it is entitled to the relief requested |
-above, substantially in the form of the order attached hereto as Exhibit “A”. |

| DATED: January 27, 2003

-‘ . ’ '.. .
feys for Modesto Ifrig

§ NOTICE OF MOTION AND MOTION OF MODESTO IRRIGATION DISTRICT .
FOR RELIEF FROM THE AUTOMATIC STAY TO PROSECUTE CIVIL ACTION
47935.00C .



5 A Professional Gorpomtlon =
2}l MERLE C. MEYERS, ESQ., CABar#66849
; MIRIAMKHA'HBDOU ESQ, CABar#l78584 .

- -3 44 Montgomery Street, Suite 2000

i Sanancxsco,Cahfomxa%lM T R . ' .
Telephone: . (415) 362-5045 . . S _ . .
; mmxl “(415) 362-2392 oy : :

.}( ae .

INTHE UNI'mi) STATES BANKRUPTCY ooum"
" FOR THE NOR'H{ERN DISTRICT OF. CALIFORNIA

. SAN FRANCISCO DIVISIO_N.

11 _ L
,,‘lz,mre , L | -CaseNo.01-30923
13]]| PACIFIC GAS AND ELECTRICCO.,, |  Chapter 11
14 R.S. No. - ) A
15k Date:  Febriary 27, 2003

' - Time: 1:30pm.

- -Placé: - 22™Floor =
N “Debtor. -} . 235 Pine Street
17 . . - San Francisco, CA - T
. © Judge: The HOnorable Denms Montall -

18] : : S
19 | [PROPOSED FORM OF] ORDER AUTHORIZING RELIEF B
20} . FROM THE. AU‘I‘OMATIC STAY TO PROSECUTE CIVIL AC’I‘ION

; On or about Ianuary 28, 2003 Modesto Imgatxon stinct, a credltor herein (“MID”) ﬁled its

. 22 | Notice Of Motion And Motlon Oof Modwto Imgatxon District For Rehcf From Automatxc Stay To

{

‘ 2l | Pmsecute Civil Action (the “Motion” ’), and served the same upon Pacific Gas And Electric Company,
» i thc debtor—m—possmsxon hercm (the *“Debtor”), among othets The Motxon, and any opposmon
2. thereto came on regularly for hearing on February 27, 2003 before thc Honorable Dcnnm Montah.,

‘ Umted Statts Bankruptcy Judge for the United States Bankruptcy Court, Nortbcm Dls(nct of
Cahfonna, followmg due and adequate- notloe pursuant to Fed_ R. Barikr. Proc. 4001(a)(l) Based

- : r:wum b -\

v neme —nn o o




l.- The Motlon is hereby GRANTED in its entu'ety _ ‘
2. The automatic stay provisions of Sectlon 362(a) of the Bankruptcy Code dre hereby

modxﬁed to the extent necessary to permxt M]D to fully prosecute tlxe CIVll action entitled Modestog

| of the stay shall not permlt the enforcement of any monetary Judgment obtained in such cml act:on, 1
{ as agaxnst ‘the Debtor, absent further onder of tlns Court or as othermse pe:mntted by the texms ofa 1

5 plan of reorganization conﬁrmed herem or by apphcable law
3. ' . This Order is without. pre_]udxce to the right of MID to seek further relief from the

; l2 'auto_mallc stay in 'orcleg to enforce a.monetary_ Judgment entered in the civil action, as .agam_st the
.-13 Debtor, pursuant ta the provisions of Section 362(d) of the Banln'uptcj' Cocle or otherwise, nnd ) .'
- 14} without prejudice to the right of the Debtor to defend thereagainst. -

15 4, The ten-day stay of tlns Onder pursuant to Fed. R. Bankr. Proc. 4001(a)(3) shall be and |
16 is hereby waived.
17| DATED: February27,2003
18f I o
THB HONORABLE DENNIS MONTALI BN
United States Bankruptcy Judge -




| GOLDBERG, STINNETT, MEYERS & DAVIS
A Profcssmnal Corporatlon

2] MERLE C. MEYERS, ESQ., CA Bar #66849 . | - -
MIRIAM KHATIBLOU ESQ CA'Bar #178584 :
-3} 44 Montgomery Street, Suite 2900
| San Francisco, California 94104
4§ Telephone: (415) 362-5045
‘ Facsumle (415) 362-2392
5 _ -
| Attomeys for Movant,
6 Modesto Irrigation District
8| IN THE UNITED STATES BANKRUPTCY COURT
9} FOR THE NORTHERN DISTRICT OF CALIFORNIA
| . ‘ ,
10} SAN FRANCISCO DIVISION ' -
11 : : - : 3 , ,
13[ PACIFIC GAS AND ELECTRIC CO,, Chapter 11
1 4 - ’ R.S. NO. . o
15 Date:  February 27,2003
“Time: 1: 30pm -
161 : ‘Place: 22" Floor
Debtor. ‘ " 235 Pine Street
, San Francisco, CA -

Judge: The Honorable Denms Montall

DECLARATION OF MAXWELL M BLECHER -
IN SUPPORT OF MOTION OF MODESTO IRRIGATION DISTRICT ¢
FOR RELIEF FROM THE AUTOMATIC STAY TO PROSECUTE CIVIL ACTION

1. I am an attorney at law and 2 pﬁn'c:ipal of Blecher & Collins, A Professional
{ Corporation, litigation counsel for MODESTO -IR'RI;GATION”_DISTRICT (“MID"); a creditor of 4

PACIFIC GAS AND ELECTRIC’ COMPANY the debtor hefein (ihe “chtor”), and in' such

26 testlfylfcalledupontodosomacomtoflaw ' - S - L .
- 20 On August 3, 1998 ‘MID, a Cahforma lmgatlon district which prov1des electncxty and

) 1-
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monetary judgment and injunctive relief under the Sherman Antitrust Act for damages arising out of

| the Debtor’s refusal to interconnect transmission lines with MID at a designated substation in

3. The defendants, including th_e Debtor through retained counsel, Helle;, Ehrman, White | -
| & McAuliffe, then moved to dismiss the action a second time, asserting, inter alia, that the amended |

4. On August .20, 1999, the Dlstnct Court entered an order (the “Dismissal Order”)
granting the defendanté’_mqtion to dismiss without leave to amend, based upon the District Court’s
finding that MID, as plaintiff, had'(1) failed to allege a conspiracy under Section 1 of the Sherman
Act (although MID had in fact properly alleged such a consplracy under Section 2 of the Sherman
Act), (2) failed to adequately allege antitrust injury (i.e., harm to consumers), and (3) failed to negate.

the defendants’ assertion of protection under the Noerr-Penmngton doctrine. ' R
5. MID thereafter timely initiated and prosecuted an appeal of the Dismissal Order. The

The appeal is withdrawn from submission because of the automatic stay resulting from
Pacific Gas & Electric Company’s bankruptcy filing. Each of the parties is requested

. 2- -
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) )

to advise this court if relief from the stay is obtained.

6. As a result, the appeal was suspended and the issues mderlying that appeal remained
unresolved, although the parties had fully briefed and argued the matter to the Court of Appeals.

7. Following the commencement of the Debtor’s chapter 11 case, MID sought relief from
the automatic stay in order to permit the appeal before the Court of Appe’als to proceed, and on :Iuly
| 18, 2001, such relief was granted pursuant to an order of ﬁe Bankruptcy Court. That order, as

8. On December 6, 2002, the Ninth Circuit Court of Appeals issued its order reversing
the Dismissal Order and ruling (a) that FERC did not have exclusive Junsdlctxon over the clauns
being asserted; (b) that the Debtor had not estabhshed that its refusal to deal was incidental to its
| petitioning activity, and that, accordingly, its conduct was not protected by the Noerr Pennington
doctrine; (c) that MID’s complaint adequately alleged collusive activity; and (d) that the complaint

dequately alleged “antitrust injury.” The Court of Appeals remanded the case to thev District Court. ) -,

9. - I declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on January 24, 2003 at Los Angeles, California. |
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