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WarhJqom. D.C 20037 

Dlephone (202) 663.920 
Fax (2 02) 663

April 21, 1993 

Francis X. (Chip) Cameron, Esq.  
Office of the General Counsel 
U.S. Nuclcer Regulatory Commission 
One White flint North (M/C 7E4) 
I 1555 Rock':ville Pike 
Rockville, MID 20852-2738 

SUBJECT: Waste Control Specialists Disposal of Licenm.eExempt Mattrils 

Dear Mr. Cameron: 

As you will see fiom the enclosed legal analysis, we believe the tentatve 
NRC suggestion that disposa0 of exempt wastes at the Waste Control Specialists 
site in Andrews County, Texas, will require NRC approvil under 10 CFR I 20.2002 
presents serious legal difficulties. The NRC proposal for use ofI 20.2002 also rises 
serious questions of NRC-state relahons.  

Bill Dornsife Lnd I would like to meet with you nd Mr. Pa/periello at your earliest 
converdence to discuss these issues in further deail.  

Jo ph X Egan 

JRE/ec 
Enclosur.'e,,ph X ,'U 
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W: Carl A. PAPtCUffO CMISS/ODINC) (wtcnc) 
Mr. R.ichard L Bulart (OSP/NRC) (wfe=c1)



Waste Control Specialists Disposal of License.Exempt Materials 
Generated Under NRC Jurisdiction 

The issue presented Is whetber NRC approval is required under 10 CFR f 20.2002 for an NRC lcensee to transfer soure material in low-level ndioactive waste .,LW) to the Waste Control Specialists C'WCS") site in Andrews County, Texas (an Agreement State), for purposes of storage and treatment witlin the scope of A specific Texas Agreement State license, and ultimate disposal at the Texas site pursuant to Texas Agreement State regulations exempting the waste fyom licensing. The Texas exemption regulation, set forth in 40 TRCR § 40.3(i),Title 25, § 289.25I(cXX), is essentilly the same u NRCs' regulation in 10 CFR § 40.13(a). Both exemption regulations address the need for a license for mixtures containIng source material in concentrations of 0.05% or less. There is a sinaila.r exemption for the same concentritions of source masteral in unrefined and unprocessed ore.  

For the reasons set forth below, no NRC approval under 10 CFR § 20.2002 can lawRully be required. Instead, the applicable NRC regulation is 10 CFR j 40.51 which reflects NRC authority only over the transfer within a non-Agreement State, and grants approval to the NRC Ecensee to transfer material to a specific Agreement State licensee without the need for any case.ipecific ,RC review. Only the Agreement State (Texas) has authority over subsequent disposal, and NRC oversight over the Agreement State's actions is ]l*mted under I 274j of the Atomic Energy Act ("AEA").  

1. Transfer for Treatment a d Storag 

Under 10 CFR I 40.51(b)(5) any NRC licensee may transfer source material (including source material in LLW) "to any person authorized to receive such source...  material under term of a specific license.., issued by... an Agreement State." Since WCS is authoried by a specific Texas Agreement State license to receive the source material LLW in question, 10 CFR § 40 5l (b)(5) authorizes the transfer to WCS without the need for any further NRC approval.1 

SThe sarne result obtains for trmnsfers to Lcnse.exempt persons. Under 10 CFR j 40.51 (bX4) any licensee may transfer source Mateal '[t]O any person in an Agreement State subject to the jurisdiction of that state who has been exempted from the licensing requiremenu and regulations of that sate, to the extent pernitted under such exemptions." 
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2. MfirlemDsnn

Once WCS receives the material, the malterial becomes subject to the regulatory jurisdiction of Texas under its ag:eement with NRC under § 274 of the AEA.  Accordingly, whether Texas should or L aUow WCS as a specific Agreement State licensee to dispose of the material on a lcense-exempt bLsis is a matter for Texu rather than NRC to determine. Under § 274b of the AEA "[d.uing the durat:ion of such an agreement it is recognized that the State shall bave authority to regulate the materils covered by the ageement...." : 10 CFR §150.10. Under 1 274, NRC may not exercise any approvl or oversight function with respect to particular Agreement State licensing and regulatory actons, except to the limited extent permitted by I 274j.' 

10 CFR § 20.2002 cannot be construed to allow NRC to evaluate and exercise an approval function with regard to particular storage or disposal actions in an Agreement State because ths would constetule, in legal effect9 an exercise of dual NRC-Agreem.nt State regulation, something the draflers of § 274 specfically sought to avoid. For example; in explaining § 274, the 3oint Comrittee on Atomic Energy said that "ti]t is 
not intended to leave any room for the exercise of dual or concurrentjurisdiction....  The intent is to have the material regulated and licensed either by the Commission, or by the State and local govemrnents, but not by both."' 10 CFR 1 20.2002 Is consistent with this necessary view of the AEA. The regulton requires, among other things, that each application for approval of alternate disposal procedures include "analysis and procedures to ensure that doses are rnaintained ALARA and within the dose lrimits of this part" "[Tlhls part" refers to 10 CFR Part 20, which applies to NRC licensees, and not to Agreement State licenses. Thus, consistent with the AEA, 10 CFR 1 20.2002 must be read to apply only to disposal in non-Agreement States which are subject to NRC regulatory jurisdiction (and Pat 20) and not to disposal in Agreement States.! 

" Section 274j will allow NRC interve.ntion in specifc Agreement State actions (a temporary suspension) only in a.n"emergency situation." NRC hu never adopted the 'iew that a single Agreement State licensing action can call the entire Agreement State Program into question. This is best illustrated by NIRC's decision not to revoke the Utah Agreement State Program when Mr. Anderson granted Envirocare an exemption from the governmental land ownerslip requirement appUcable to commercial waste disposal lcensees, something NRC had never (and would never) do. 5 Heariland Operation to Protect the Environme.nt: Dcnial of Petition for Rulemaking, 61 Ted. Reg. 67501, Dec. 23, 1996.  

3 1959 U.S. Code Cons. and Adrn. News, Vol. 2 at 2879.  
' A contrary view would have drastic efrecs'on NRC-Agreement State relations. 1fNRC (consistent with 1 274 of the AEA) could construe 10 CFR 20.2002 so a. to allow the exercse 
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This interpretaton of 10 CFR § 20.2002 is confined to disposal in non-Agreement States, is confirrmed by Commission decisions in promulgating 10 CFR I 150.1$(a), whicb reserves cetiln matiers for NRCjurisdiction. In promulgating I 150.15(a) in 1962, the Commission considered specificafly whether it should usert jurisdicdon over 
JInd disposal of LLW in Agreement States and decided not to do so. The Statement of Considerations provides specLfcally that 'fte states will bave control over and burial of .low-level waste," 27 Fed. Reg. 1351, Feb. 14, 1962.' 

This interpretation of 10 CFR I 20.2002 is f.rther buttressed by the Wstory of the regulation. The predecessor to I0 CFR J 20.2002 is 10 CFR 5 20.302. Until 10 CFR Par 61 took effect in 1983 (47 Fed. Reg. 57,446), 120.302 served as the only regulatdon 
Lenerally providing for wLste d!SpoS&I licenses, and its applicati:on was confined to NRC (and AEC)-lcensed sites. See..geneally, U.S. Ecooy, c. (Sheffield. Illinois LowLeel~d.foactve Waste D Sj~ ste), 25 NRC 98, 102-103 (1987). NRC never used 5 20.302 to license disposal in Agreement States. Not. in the history or text of 10 CFR 1 20.2002 suggests that the scope of "old"& 20.302 w.s to be extended to disposal wihin thejurisdiction of Agreement States.  

For proposals to dispose in Agreement States, the applicable NRC regulaion is 10 CFR §-40.51, which focuses on the one activity subject to NRC authority-the transfer of the material from the NRC licensee in the zion-Agreement state.' As shown above , 10 CFR § 40.51 applies fully to and authorizes for the ta.nsfer of the material to WCS without any need for case-specific NRC evaluation of either the transfer or of 
subsequent treatment, storage, or disposal.  

of NRC authority over dispos in in Agreement State, it would logically follow that NRC could exercise Authority under the AEA over licensee proposals to dispose oflUcensed materitls in Ag~eement State licensed commercial disposal sites such ts Barnwel, Envirocar, and Htaford.  Ths would irnrneditely involve NRC in safety reviews of these sites. Congress foresaw the pos•ible need for NRC to exercise pleny authority over disposal when It enacted 274 and provided the exclusive means for doing so in § 274c (4).  

S also 61 Fed. Reg. 3658 2, May 29, 1995, where the CornIssiion withdrew a proposed rule to russertJurisdiction In Agreement States over land disposals of LLW pursuant to 10 CFR 120.302, the predecessor of 10 CM 20.2002.  

Even IMs may be doubtful in some cases since the transaction could be structured so that no actual transfer takes place wth.in the non-Agrc.a, ent State.  
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3. I0 CFR 120-2002 Contemplates a irnilted Evaition 

Assuming arg•endo that, contrary to the aove, some form of NRC approval Can 
be required under § 20.2002 for disposal within an Agreement State, such approval can 
be based on a limited cvaluaon u opposed to a fu-pl.crformnance assessment of the sort 
required by 10 CFR Part 61. The criteria specifed in I 2.2002 focus on the n•atue of 
the waste itself, the manner and conditions ofdisposal, the nature of the Lffiected 
environment, and analyses and procedures to assure compliance with ALARA and the 
dose lEmits "in th part." There Is no mention of the need for a performance atsesSIfMlt 
such Ls required by 10 CFR Part 61, and indeed the reference to compliance with the 
dose limits in "W&s part" (i.e., Part 20) confirms that no Part 61 performance is.esimcnt 
was conlemnplhed because only Prtn 61 (not Pat 20) includes dose limits applicable to 
performance assessments.  

4. NRC Oversight of Agieement States 

10 CFR § 20.2001 provides the general requirements for disposal of NRC-licensed 
radioactive material 10 CFR § 20.2001(a)(1) authorizes disposal not only under 
§ 20.2002 discussed above, but also "[b)y transfer to an authorized recipient as provided 
in... the regulations In part... 40." Accordingly, no 10 CFR § 2002 approval is 
required if disposal is authorized by trinsfer to an authorized recipient under Part 40.  
"T'he regulation in § 20.2001(a)(1) cannot be read to require that disposal be speciically 
licensed by Pan 40, because the specific question of the need for specific disposal 
licenses is addressed by § 20.2001(b), which requires only that certain enumerated 
disposal methods be specifically licensed (for example, disposal by ncineration), not 
including the method under consideration here. Thus, license-exempt disposal under 
Par 40 would qualify as a disposal option under f 20.2001.  

As explained above, Texas' authorization to WCS to dispose of the material on a 
license exempt basis, is based on the Texas regulation 40 TRCR40.3(a). This regulation 
is identical in all relevant respects to NRC's exemption regulation in 10 CFR 40.13(a).  
Since the regulation is identical to NRC's, the reguhl6on itself canot pose any issue wvith 
regard to the adequacy or compatibility of the Texas Agreement State Program. Tbe 
question here must instead be one of interpretation.  

Regulation 10 CFR § 40.13(a) exempts a person fom lUcensing"to the extent 
that such person receives, possesses, uses, transfers or delivers" source material in 
the specified low concentration. Neither this regulation nor the Texas counterpart 
specifically uses hte term "disposal." However, the NRC regulation must be read to 
include an exemption for disposal. The regulation exempts from licensing not only under 
the :egulations in Part 40 but also exempts from licensing under § 62 of the AEA. Insofar
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a f is relevant here, 1 62 of the AEA requires a license i t ordr 10 ansfCr, ecel, "deliver,"or "receIve possession of or title to" source material. After 3 4D.13(a) exempts 
the receipt, possession, ta'nsfcr and delivery ofisource material Under the AEA there is notMng left to license under the AEA and to no further license can lawfully be required.' Put another way, under the AEA disposal us sucl Is not licensed; there Is nothing in the AEA itself which provides a special licensing scheme for disposal. Disposal Is licaued under the licensing requirements of the AEA for receipt and possession in 62, and if a person is exempted fiom licensing under 1 62 for receipt and possession, that person is necessa-ily exempted from disposal licensing Ls well, unless the regulation provides 
specifically otherwise.' 

Since the NRC regaultlon must be construed to Include an exemption for disposal, it necessaily follows that no question of adequacy or Compaibility can be raised with regard to a Texas interpretation of its couzterps.r regulation to the same effect.  

5. SZfe•'An.d Pr iceden 

WCS recognizes that its interpreution of 10 CFR 140.13 can, if applied generally and in different contexts, create a possible safety problem in that abandonment of certain source materials exempted unde.r § 40.13 can create a safety problem. The proper solution is, of course, rulemaking to amend the regulation. However, there are other ways to avoid establishment of a precedent that could cause future problcms In 
other contexts.  

As explained above, NRC can and should confine its overight to that contemplated by 10 CFR § 40.51 in order to avoid prohibited dual regulation. Texas's action in exempting WCS from disposal licensing under 40 TRCR § 40.3 is subject to very liJmited NRC oversight (does this present an emergency situation). WCS is willing and able to present NRC with sumcitent evidence of the safety of its disposal facility to eliminate any NRC concern on this score. Nothing in the WCS proposal resembles, eveC remotely, the abandonment of LLW without regulatory controls. Assuming NRC agrees 

' 10 CFR § 40.13 does not need to exempt receipt of thle from licenting because tide to source naterial Is Eenetrily lcenstd under 10 CFA. 40.21.  

1 10 CF'R I 150.10 is consistent with tWis reading of§ 40.33. NRC does not licens commercial waste disposal in Agreement States, but the operadtve exemption from NRC aIcensing in 10 CFR 1150.12 only exempts a person who "manufactures, produces, receis possesses, uses, or transfers" materials. Unless, skmiLar to 5 40.13, NRC reads the exemption in 150.13 for receipt and possession to Include disposal, ststutortly prohl'bited dual regulation orconmvercial waste disposa will result-
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with WCS that its proposal does not present any question of undue risk or inadequate protecdon, let alone an 'mergency situation, then no fuier action is requird of NRC save the exercise of enforcement discrction Dot to ta&c action against the Texas Agreement Sute Progrim. No NRC interpretation of 10 CFR j 40.13 is required, even "tbougb u expl•ined above the interpretation of 140.13 compeled by the AEA and NRC regulations support the WCS proposal. However, it sbould be clear that any Submission by WCS to NRC is to mid in NRC Agreement State oversight, and not in support of an 
application under 10 CFR 1 20.2002.
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