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James Turdici
Diane Dandois; Glenda Jackson
9114101 7:30AM
Fwd. Annual Fees - Input to Staff Paper

Glenda, Diane,
OGC has taken a stab at revamping out paper on PBMR. I think it is too long and offers some
suggestions that I do not want to offer. PIs review.
Jim
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From:

Martin O'Neill

To:
Date:
Subject:

James Turdici
9/13/01 1:34PM
Annual Fees - Input to Staff Paper

Jim,
I've attempted to combine your efforts and those of Gerry Fehst on this issue. Please take a look at the
attached document. Janice Moore has not looked at this yet, so it could be subject to change.
Nonetheless, look at the comment in bold and the subsequent text addressing the commencement of fees
for a COL. Could you offer some input/craft some language here? I'd greatly appreciate it.
Thanks - Marty O'Neill, 415-8554
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Annual Fees
Issue
How should annual fees be assessed for a set of modular reactors that constitute a PBMR
facility? When should annual fees commence for a PBMR facility that has been issued a single
combined operating license?
Current Statutory Provisions and Regulations

The Omrn.bus Budget Reconciliation Act of 1990 as amended (OBRA) gives the NRC
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rulemaking authority to assess annual charges. The statute establishes two standards fore
assessing charges- Fees charged must be "fair and equitable" in allocating the "aggregate
amount of charges" among licensees, and, "to the maximum extent practicable," fees charged
must have "a reasonable relationship to the cost of providing regulatory services and may be
based on the allocation of the Commission's resources among licensees or classes of
licensees " Under section 6101 (c)(2) of OBRA, the aggregate amount of annual charges
collected from all licensees must, in fiscal year 2001, equal 98 percent of the budget authority of
the Commission in4he-fscat.year-when-the-charge4s-Gei
, less any amount appropriated to
the Commission from the Nuclear Waste Fund and less the amount of fees collected for specific
services rendered by the NRC under the Independent Offices Appropriations Act
The NRC 6xearc*se its-fee-essessment-authowity-via 10 CFR part 171. Part 171 covers annual
fees associated with Part 50 licenses, but does not specifically cover annual fees associated
with combined licenses issued under part 52. A modification to part 171 would be necessary
prior to the issuance of a Part 52 combined operating license for a PBMR facility. The--u•e.i,
. .egulationgls-sate tlaLeach person-iicensed to oTp---at6 a power reactor-shall pay--rn-annual fee
"for each-vnit-for ea._h__cense"-'.--.
Under current regulations, each person licensed to operate a power reactor shall pay an annual
fee "for each unit for each license." 10 CFR 171.15(a). However, under 10 CFR 171.11(b), the
Commission, either on its own or by application from "an interested person," can grant an
exemption from annual fees if it determines that doing so would not violate any law and would
be in the public interest The Commission has established specific criteria in its regulations that
it will consider in reviewing exemption requests, including (1) age of the reactor; (2) the size of
the reactor; (3)the number of customers in rate base; (4) the net increase in KWh cost for each
customer directly related to the annual fee assessed under part 171; and (5) any other relevant
matter which the licensee believes justifies the reduction of the annual fee. 10 CFR
171.11(c)(1)-(5). Therefore, the Commission is-authunzed to-grant-such exemptions ancl, where
it finds justificatibblo do so, can authorize full or partial exemptions from annual fees'onýa -`
case-by-case basis.
;
"
Preapplicant's Position
The current 10 CFR 171.15(a) states that each person licensed to operate a power reactor shall
pay an annual fee "for each unit for each license,"-0-j0means that the NRC could impose a
separate fee for each module (reactor). Therefore, the annual fee for a 10-module PBMR facility
would be greatly disproportionate to the annual fee for an equivalent sized BWR or PWR. This
could place a modular reactor design at a competitive disadvantage with other designs and act
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as a deterrent to the development of modular reactors. The h2s NRC"commented that "the
Commission has determined that the bulk of its licensee-related activities have and will continue
to be directly related to the regulation of large power reactors." 51 Fed. Reg. 24084. Exelon
presumes that this statement explains the apparent decision to require fees for each reactor
instead of the entire facility or site. In 1986, when the rule was originally considered, almost all
commercial nuclear power facilities were large reactors, and a multiple modular facility had not
yet been developed or approved.
Exelon believes it is not reasonable to treat multiple PBýMR modules at a site in the same
manner as multiple PWRs or BWRs at a site. For s/veral reasons, Exelon contends that the
regulatory effort for a 10-module facility will be comparable to or less than the effort required for
. For example, Exelonspoits tat the modules at.a site will presumably
a-largeBWR-or--P(.havea single licensing basis.jAdditionally, Exeloýnmaintains that the design is sinp-efrai sa er
than the design of the PWR-cr BWR, thereby simplifying NRC's oversight responsibilities
Furthermore, because the NRC assesses annual fees in part to recover costs that cannot be
assigned to any particular facility, Exelon claims that this would penalize Exelon for selecting a
modular design rather than a large LWR design and would discourage the development of a
newer and safer technology.
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Exelon proposes that rulemaking for 10 CFR 171.15 be initiated and completed prior to the first
PBMR application to specify that only one annual fee will be required for each "set" of PBMR
modules. According to Exelon, in this rulemaking, the NRC should define the term "modular
facility" and limit the total size for a modular reactor facility to a maximum of 1500 MWe.
Discussion
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It is clear from the language of OBRA that the NRC has great flexibility in determining polices
and practices in recovering the statutorily-directed amount. The Commission is within its
statutory bounds as long as the rLe results in dfair and equitable allocation of costs to all.
licensees, and as long as there is a reasonble relationship/between the servces rend/rd-y
,

staff and the costs charged for thoseservices. As long as'hese standards are met,.under the
current legislation, the Commission could conceivabl intiate-a-rldeakng-to-create a-new- e------.
category of fe~s to-reflect-a-petentially lower fee b2e for modular design reactors.

"-- In addition to budgeted dollars and estimated part 170 fees, two other major considerations
'" would determine the amount of the annual fee for the PBMR. These considerations are (1) the
number of modules that are included within a single license and (2) the agency'oversight
-necessary for the PBMR.
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With respect to the first consideration, the annual fee for each operating power reactor is
currently determined by dividing the total annual fee amount for the power reactor class by the
number of operating power reactor licenses. It is currently anticipated that up to ten Pebble Bed
modules could be allowed under a single license. Therefore, a license authorizing operation of
PBMR would be subject to an annual fee comparable to the annual fee being charged for a
Part 50 operating license, regardless of the number of modules at the site. However, should the
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PBMR licensee construct and operate only one module, approximately 300-450 MWe, the
"licenseecould, as discussed above, seek a full or partial exemption from annual fees under 10
CFR 171.11(b) The licensee, however, would have to meet the deadline requirements
specified in Section 171.11(b) (e.g., exemption requests must be filed 90 days from the effective
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date of the final rule establishing the annual fees for which the exemption is sought).
With respect to the second consideration, agency oversight, annual fees for a given class of
licenses is based on NRC's budgeted costs for generic activities and other costs not recovered
under 10 CFR Part 170 At this time, it is not entirely clear whether the agency's generic and
other efforts to regulate a PBMR will be significantly different from its regulation of other types of
operating power reactors NRR has provided some indication that it is unlikely that the generic
regulatory oversight of PBMRs will be significantly different from that of existing reactors Again,
depending on how the regulatory efforts differ and the magnitude of the resources (FTE,
contract costs and associated indirect costs), it appears that the Commission •a he statutory
--authority create a separate class of licenses or new fee category.
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The establishment of annual fees for a PBMR licensed under part 52 will require a revision to 10
CFR Part 171,before the Commission authorizes operation of a PBMR. While a PBMR reactor
potentially having up to 10 modules might have the largest megawatt output capacity when
compared-to all existing reactors, historically, the upper limits of that capacity have not been a

consideration in determining the annual fee amount. This is because the agency does not
consider the economic advantages or disadvantages of possessing a license when assessing
annual fees.

NEED SOMETHING HERE ON COMMENCEMENT OF ANNUAL FEE FOR COL - GERR._
FEHST INCLUDED THE FOLLOWING TEXT, BUT WE NEED JIM TURDICI TO EXPAND N ,2-,
IT, GIVEN THE POLICY CONSIDERATIONS INVOLVED:
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Under section,6) 01 (c)(1) of OBRA, the NRC may impose annual fees on "licensees." Th
Commission's Oractice has been only to assess annual fees onrpower reactors that posse s an
operating license and certificate holders (such as the USEC). Thus, although a constructi n
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-permit is a "lO'nse",
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Consistent with this approachit is OGC's understanding that with respect to a holder of a
Part 52, the CFR
combined construction permit and operating license under 10 CFR
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requirements have been met, and the Commission has authorized operation of the facility.
Conclusion/Recommendation
-For fee purposes, .There appears to be no statutory language that would require each modular
unit at a site to pay the same fee charged to a single boiling water reactor or pressurized water
reactor at another site. Costs must be assessed against all licensees in a "fair and equitable"
manner and, "to the maximum extent practicable, "must reflect a "reasonable relationship"
between the fees charged and the services rendered..yThe NRC may therefore decide to
exercise its rulemaking authority to develop a workab-eeheric subcla-ss cate/gry for fees fo;,
PBMRs Alternatively, the NRC may provide fee reie fJhroygh exemp5tions under 10 CF0k1
171.11(c), though fee relief by rule might be more effic ient: H•wevr. until a final decision is
made on the number of-modules that will be allowed under a single license-(assuming-a singi
" lcense-s permitted), and NRR receives more data from Exelon and is in a better position to
make the appropriate preliminary determinations about what kind of staff services the proposed
design will likely require, nol.."r-ecommendations are offered.
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