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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICY OF TEXAS
. WICHITA FALLS DIVISION
WASTE CONTROL SP'ECIAUSTS. ne
Plaintff,

V.

)
)
)
)
)
UNITED STATES DEPARTMENT }
OF ENERGY, ALVIN L ALM, ) Clvii Action No. 7-97CV-202-X
Assistant Secretary for Environmental )
Management. and MARY ANNE )
SULLIVAN, Deputy General Counsel )
for Environment and Civilian )
Nuclear Dofenso Programs, )

)

)

Defendants.

PRELIMINARY INJUNCTION

This rause came before the Court on Plaintiff's applicati(on for a preliminary
imjunction in its First Amended Complaint, filed pursuant to Rule 65 of the Federal Ruies
of Civil Prccegure on Auyust 28 1887, The Court has considered such Amended
Complaiat, tha Affidavit of Kenneth N Bigha:uq an‘q Verification of First Amended
Complaint, the Affidavit of Elayne Coppage, the Brief in Supp[:rt of Plaintiffs ™ -st
Amended Compialnt, Dsfendants’ Respornse in Opposilion 1o Plaintitfs Application for
Preliminary Injunction and Brief in Sglxppnri 1hnfnnf‘ Plaintiff s Oppasition to Defendan(s'
Motion to Dismiss and Response in Opposntbn to Piaintiff‘s Application for Preliminary
Inunction, ang the evidence, testimony and arguments of counsql offered at the hearingy

on September 30, 1897, Having done so, the Court enters the findings and nedar sat forth
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below Although the Court's findings are characterized for convenience as findings of facl
and conclusions of law, the essential requisites for the issuance of a preliminary Injunction
are mixad questons of law and fart  Riue Rell Rin-Madical v Cun Bad, Inc: . BB4 F 2d 1253,
1236 (Sth Cir. 1989) Accordingly, many of the findings and conclusions might be
categonzed undsr elther neading.

Additional reasens for the Court's findings and ronelusinns wara stated nn the
record at the evidertiary «earing. The plaintiffs prasented two expert witnesses whom the
Court found 10 be highly cred!ble. Together they have seventy plus years of expetiernce
in this fisld The majority of this axperienca 1= nuclear agancy regulatory axperiance
They were subjecled to cross examination. In contrast, the defendant produced no
witnesses and introduced only one exhibit on a tungsntal paint. In shuil, the PlaintMs
evidence was uncontroverted.

l
Findings Ot Fact

1. Plaintiff Waste Control §pccialists, LLC ("WCS") 13 scoking to compeote for
contracts with Defandani Department of Enargy ("DOE") for dispesal of DOE radioactive
wastas and/or mixed low-level radioactive wastas generatad as a resuit ot UOE's efforts
to clean up sites used for national defense programs. To this end, WCS has spent millions
of dohiars to develop a disposal sile in Andrews County. Texas

2. DOE has issued a Request for Proposals ("RFP") covering cerain
radioactive wasts disposal services in association with ita cleanup of DOE's Fornald

nuclear site in Ohio (the "Femnald RFP"), and WCS submutted a bid in responss to this
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RFP. The RFP required that a succassful bidder shall have “all necessary licenses or
permits” within twenty-seven (27) months of lhe dale]‘of comr‘act-award, and that the
successful bidder shall take tilla to DOF wastes received for disposal.

3 WCS has submitted a proposal dated December 20, 1996, to DGE whereby
DOL itself, or some gualfied entity acting on DOE's benalf, would at no cost to VUE
review tha suilability of WCS' Andrews Gounty site If tha sita |3 found safe and
environmentally sound, WCS would then be able to compefe effectively for DOE
radioaclive and mixed redivaclive waste disposal contracts. 7 DOE rejected WCS’
proposal. and sbbsequem variatians onit, b;} |§ueis dated May 5, 41 697, and Septembor
17,1997. The rejection was premised onthe DOE\oontbntion that WCS mﬁs:. but has not
and cannot, obtain a state or Nuclear Regulatory Commission (“NRb") license for Iow-levél
radioactive waste disposal

4. The Court finds, and Defcnda;ﬂs do not dispute, that WCS' December 20,
199G, proposal can be lawfully implemented. However, the Defendants counse! argued.-
w thout any svidence, in vagiie, abstract and evasive iangudgo. that the adoption of euch
proposal presented “complex” policy issues that have not yet been resoivea bylthe DOE
even though the propossl was ‘made in wecember, 1996: The Detendants contend,
apparently. that until such "palicy issiles” are resolved, WCS is not a qualified bidder for
DOE low level and mixed radioactive wastes. No assurance is made as fo how or when
such issues will be resolved The Countwas unable, in quostibntng counsel, 10 deterrnme’

even tha natum of the issues preseniod. Tho Defendants did not appear at the hoaring

parsonally and no evidence was offered bearing upon such issues.
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5. An award of a DOE contract for disposal of radioactive wastes from the DOE
Fernaid facility is iImminent, and without the injunction herein granted WCS will likely be
disqualified from the bidding process on the basis that it lacks a low-lmvel radioactive
waste disposal license trom the Stats of Texas, that it lacks an NRC license, or that its big
seeks to a!t;r the provisions of the Mernald RFP relative o lithw. In fact, a reasonable
deduction from the evidence and from the defendarts’ brief is that the “fix is in® and that
tha Fernala site 1s a “done deal* absent this injunclion compelling fair consideration and
competition. Other DOE radioactivo wasts disposal contracts may be awarded or RFPs
Issued during the pendency of this action and, without the praliminary injunction, herein
granted, WCS will be unable ‘o compele effectively for them, Once they are gone they are
gone. The Ceurt finds that Plaintiff will suffer irrsparable mjuiy unless the Freliminary
Injunction herein ordered is issued.

i
Conclusions of Law
6 The Court has jurisdiction over the subject matter of this proceeding pursuant
to 28 U.S.C. § 1331

7 The Statw of Texas, where the disposal facllity of WCS is located, will rot

Issue a license to a private company for the disposal of low loval or mixed radioactive
wastes, Texas Heaith and Safety Code, § 401.203, but recognizes that no license is
required to dispose of DOE low level ww/or mixed radioactive waste. Plaintiff's Exinbit 34

(a letter dated December 13, 1996, from the Texas Natural Resource Conscrvetion

Commission to WCS).
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8 The existence of a state or NKC licenss Is neither a necessary prerequisite
nor a sufficient basis for the receipt by @ DOE contractor of DOE low-level or mixed
radioactive wastes for disposal at a privale site. Atomic Energy Act of 1954, as amended
("AEA™"), §§ 115, 110a(2) and 161b, 42 U.S.C. §§ 2U14s, 21403, and 2201b. Federal law
has pre-emptled this subject matter of radiological health and safety, Pocific Gas & Electric
Co v, State Frergy Resources Conserv. and Develop. Comm'n, 461 U.S 190. 103 S.Ct
1713 (1983), Slikwood v. Kerr-Metiee Corp., 464 U.S. 238, 104 S.Ct. 615 (1983). Section
274 of the AEA. (42 US € § 2021), doss not r;linquish {o a state any federal AEA power
.0 leense DOE low-level radioactive waste disposal conlractors. Thus, neither the arant
nor the refusal of a state low-level radioactive wasie disposel license can constiute the
basis for the qualification or the disqualification of 3 DOE contracter te dispose of DOC
low-level or mixed radioactive wastes at a private site - Aithough the AEA requires

“persons” 1o obtain a license from NRC (or from a state if such autherity has been formally

delegated by the NRC tn tha stale) as a precondition-to the disposal of low-level.

radioactive wastes, Sections 110a(2) and 11s of the AEA (42 U.S.C. §§ 21403(2) and
20 14s) exemnpt, SO as not 1o iImpade the governmant's own actions, the activities of DOE
and its cortracdor< from this requirement. Tho contractor exemplion in Scction 110e(2) 1s
statutor.ly granted to contractors operating "under contract with and for the account of the
Commission.” The exemption in Saction 118 Is statutorily granted to the “Commisston”
itsell. A private contractor of the Commission performing DOL low-leve! or mixed
radioactive waste disposal functions at a private site on DOE’s behalf would be acting “with

and for the account of the Commission.” *The term “Commission” as used in these
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1a.

erovisions is def'ned n the AEA to be the "Atomic Energy Commiss.on." 42 U.S.C §
2014(f). The Atemic Energy Commission was abolished in 1974 and its functions were
transferred to the NRC and the Energy Research and nevelnpr}mnt Administration. See
Pub. L. No 393-438, Secs 104 and 201, 88 Stat. 1233. In 1977, Congress terminated the
Energy Research and Davelopment Administration and transferred Its functions to the
newly-created DOE. See Pub. L. No. 85-81, Secs. 301(a) and 703, 91 Stat. 565 As &
rasult, the reference 1o "Commission” in Section 110a(2) of the AEA must be read to refer
to the DOE Accordingly, DOE's apparent disqualification of WCS' Femnald bla, and its
rejection of the WCS' December 20 proposal. on the ground that WCS rnes not possess
(or cannel legally obtain) a Texas or NRC license, is arbitrary, capricious, an abuse of
discrotion, and unlawful. Tho Court is compelled {0 agree with Plaintiff's axperts that
DOE's stated reasons for disqualification are indeed “bogus *

9. The court furthar finds that WCS is, and at all times has been, willing and
able to take title upon recoipt of DOE wastes, pursuant to the tunins of the Fernald RFP, .
ana WCS' Fernald bid did not seek of purport to alter or vary the terms relativa to litle of
tha RFP Accordingly, DOE's apparent contemplated denial of Plaintiff's Femald bid, on
the ground that WCS will not take ttie o lhe wustes covered by the DOE's RFP, s
arbitrary, capricious, an abuse of discretion, and unlawful.

10. To obtan a preliminary injunction, a party must show. (A) a substantial
likelinoed of cuccaas on the merils; (B) a substantial thvwat of irreparable injury If the
inunclion is not granted; (C) that the threatened injury to the movant out-weighs the

threatened injury to the nonmovant; and (D) that the granting of a preliminary injunction
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will not disserve the public interes!. Cherokee Pump & Equip. Inc. v. Aurora Pump, 38
F 3d 246 249 (5th Cir. 1894); Canal Authority of Flonda v. Callaway, 485 [.2d 5G7, 572
{5th Cir. 1974)

1. The first ractor, @ showing of a substantial likelihood of success on the
merits. does not reqisire that the movant prove his case. Lekedrcams v. Taylor, 932 F.2d
1103, 1008 n. 11 (5th Cir. 1991). #1s enough that the movant has raised questions going
tu the werlts so substantial as to make them fair ground for litigation and thus for more
deliberate rvestgation. Cho v. lfco, Inc., 782 F.Supp. 1183, 1185 (E.D. Tex 1881). The
Court concludes that Plaintiff has satisfied the requisila showing of subsiantial likelihood
of success on the merits . - ' -

12. Tha second factor is a substantial thraat of lrreparable injury if the imjunction
is not grated  An injury is irreparable if it cannot be undone through monetary remedies
Spiegel v. Cily of Houston, 636 F.2d 997, 1001 (Sth Cir. 1981). To show irreparable injury
if the threatenard action 1s not enjoined, a party must show a eignificant threet of injury from |
the impending action, that the injury 1s imminent, and that money damagses would not fully
repair the harm. Humana, inc.-v. Avram A. Jacobson, M.D., P.A., B04 F.2d 1390, 1394
(5th Cir 1986) Tha Court concludes that Plantiffs have demonetratod a substantial threat
of irreparable injury if @ preliminary injunction is not granted. Again, once these and fulure
contracts are gone, they are gone.

‘13.  The third factor requires a balancing of intorosts. The Defendants have not
shown by any convincing evidencs that any significant harm or injury will be borne by the

Uniled States or by the Defuiiunls as a result of the Issuance of the preliminary injunction
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heren granted. The Court finds that the Defendants will sutfer no harm from the issuance
of the preliminary injunction herein ordered or, altematively, only minitnal harm. The effect
of the injunction will allow lawful competition where a monopoly or virtual manapoly now
exists. The Court finds that injury to the Plaintiff, described above, in the avent injunctive
reliof iz not granted cloarly outweigha any damage to Defendants from the injunctive relief
herein granted.

14.  The fourth factor requires that the public interest be considered. The Court
finds that the public intorost eupports the isauance of the preliminary injunction herein
ordered DOE has not demonstrated that any procurements will be stopped, disrupted. or
otherwise hindered, that any pending RFPs will have to be altered or reissued, or that any
site cleanupg will be harmed or dclayed. Indeed, DOE presented no evidence whiatsvaver
on thesa issuss, and the Court concludes this is because they cannot. The "all necessary
perruts or licensaes” and “title” provisions of the Fernald RFP do nol require or justify the
disqualification of WCS as a bidder, and do not need to be changed by DOL to proceed
with the procurement. The public interest in avoiding excessive costs usually associated
with a menopoly and in Insuring that 1ts public offic'als act In accordance with law will be
arlvanced by the issuance of such preliminary injunction. See Nobdby Lobdy, inc. v. Ciy
of Dalias, 767 F.Supp. 801 (N.D. Tex. 1991, affd 970 F.2d (5th Cir 1992).

15.  Accordingly, the Court tinds that the Plaintiff has clearly carned ths burden
of persuasion relativa to all feur of the following factors, to wit: (A) there is a substantial
hkelinood of success on the marits of ts claim, (B) ireparable injury will be suffered by the

Plaintiff uniess the Injunction Is issued, (C) the threatened injury to Plaintiff outweighs any
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damage which the injunction may :ause lhe Defendants, and (D) the injunction wilt not be
adverse to the public inlerest, Allied Mkty. Group. Inc. v. COL Mkty., Inc., 878 F.2d 806.
B80S (5th Cr.1968). Considaring on balance. each of these factors, they célléi:ﬁvaly favor
granting the injunctive retief herein ordered. Picker Inlemationél, Inc. v. Blanton, 756
F.Supp. 971 (N.D. Tex. 1000)

16. Tha decision to grant or deny a preliminary injunction lies within the sound
discretion of tha district court. DSC Communications Corporation v. DGI Technolonies,
Ine., 81 F.3d 6§97 (5th Cir.1096). Such a grant is the exception rather than U ruly
M:ssissippi Power & Light Co. v. Unifed Gas Pipe Lire Co., 760 F.2d 618 (5tnh Cir.1985).

B | (%
Injunctive Rellef

: The Court believes it is the litigants’ right to know the Court's reasons for achon it
takes. Without intending to be harsh or vitriolic, the courl irifreqdenlly‘féels ct;mpeiled to
make observations regarding the facts before it. Se;, eg., bSO Communicativns Corp
v. DGI Tect.10logies, Inc. 898 F.Supp. 1183, 1193 (N.D. Tex. 1995). This is s:ch a rasa
because the evidence presented at hearing so clearly shows that somathing is amiss at
the Deparimeni of Cnergy. The DOE's reasons given in argument for its' positon manxly
do not pass the *straight face® test (can this argument be made with a siraight tace?) It
18 no wonder thet the tem "understatement” was usad when Counse! for DOE was asked
f they wero “under o lot of heet on this" Defense counsel candidly used that tem to
describe 1ho situation. As of now, there is a virtual monopoly in bidding for tha off-site

disposal ot DOL low tsvel and mixed radicactive waste yet there is at best an apparent
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lack of intarest at DOE n allowing other interastied partias to compete for tha award of
such contracts. WCS characterizes lhe cunliacts issued and to be issued as being “one
of the :argest npn-defense laxpayer expendilures in 1) S histery, exceeding, for example,
the cost cf the federal savings and loan ballout.” See Plaintiffs Brief In Support of
Plartms Application For Preliminary Injunction, p.2. This evaluation may or may not be
accurate. The experts indicated that ‘we are talking Bill Gatas typa monay *

From the recore it is unclear if the Court is deal ng with a sin of the head or a sin
of the heart. It may be a case of gross incunpetence, or it may be something far worse.
In any evenl. it is clear that for some unknown reasan tha Defandants have little interest
in allowing WCS to compete in the current bidding process.

In 8ccordance with the foregoing findings uf faut und conclusions of law, the count
finds that the Plaintdf 1s entitled, until further order of the Court and panding further hearing

of this cause, to a preliminary injunction against the Defendants as set forth below.

£10/2

Accordingly, it is ORDERED, ADJUDGED and DCCREED that during the perkiency

of these proceedings, the Defendants, their respectivs agants, amployaes, and attorneys,
as well as all persons in active concert or parlicipation with the Defendants who receive
actual notice of this Order and its contents by personal service ur ulherwise, be, and they
are hereby, ENJOINED from denying any WCS bid or eoniract for DOE low-leve! or mixed
radioactive wasts disposal services on the ground(s) that: (1)) WCS is not or cannot be
licenzed by Toxas for the disposal of kow-avel radicactive o inixud wastey, (i) WCS is not

licensed by tha NRC for the disposal of low-leve! radioaciive or mixad wastes: or (iii) WCS
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has imposed or sought {o alter the provisions of the Fernald RFP relative to title 10 the
wastey subject thereto

it Is further ORDERED. ADJUDGED and DECREED that tha foragaing pravisians
of this injunction shall not causs or justify tha reissuance of any currently ohtstariding RFP
and the Defendants, their tespective agents, employees, and attorneys, as well as sl
persons in acliva connert or participation with the Defendants who receive actual notice
of this ordsr and its contents by personsl serviée or otherwise be, snd they are hereby,
ENJOINED from any such reissuance,

It is further ORDERED that Plaintiff shall post an imjunclion bond 1n cash or by a
corporate surety qualifying under the Local Rules of the court, in the sum of $10,000 00,
for payment of such costs and damages as may be incurmed by the Defendants in the event
that the Dafardants have heen wrangfully enjoined. Such bond shall be filed with the
Clerk of the Count.

it is further ORDERCD, ADJUDGED and DECREED that a coupy of this Order stuall .
be served upon the Defendants by servica upan s attorneys in this proceeding, or any of
hem. by any person, over the age of eighteen (18) ysars and not a party to this action,
acting under tha supervision of Plaintiffs auuineys Such servics is hereby deemed to be

good and sufficiant sarvice The Defendants and their counsel are¢ ORDERED to make

all panties who could be effected by this Order awars of its existence and its contents.
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The preliminary injunction hereln ordered shall not become effective until the bond

herein above required has been tiled and approved by the Court Plaintiff may post a cash
depositin lleu of 3 bond and later move to replace such cash deposit with a bond.

IT IS SO QRDERED.
3 J
Signed this dsy of October, 1997.

JOE KENDALL
UNITED STATES DISTRICT JUDGE
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