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STATEMENT ON BEHALF‘OF THE YAKIMA INDIAN NAT IO

Mr. Chairman; commissioners=-
; T am an assoclate attorney for

My name is Dean R. Tousley
on whose behalf I am speaking today.

the Yakima Indian Nation.
:gclate this additional opportunity to comment on

The Yakimas app
esults of the guidelines conpcurrence pProcess to date.

commission's preliminary Decision and the

the ¢

As a2 result of the
jation which gollowed it, DOE's May 14

process of negot
ant improvement over the

gsubmisgion representt a signific

November 18 vegsion in terms of discerning how the guidelines

will be zpplied. on the other hand, that
many of the embellishments

increased knowledge i%

often not reagsucing. Uqfortunately,
y codify and make explicit the

to the guidelines merel
ative standards which

d relative jack of substa
£ the November version. Before

gubjectivity 2o
1ied by the vagueness ©

wece imp
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- we susgected chat DOE'S salection of sites would ba based on its
i largely unfettared discretion. Now we know that is the case.

gpecific comments : i !
May 18 varsion of the : ]

There acre many details of the

guidelines which contribute to our coneclusion that they are

still unacceptabla. We will discuss just three of the most

important ones.

1) Pceliminacy deternination of sultability for development
nder ssction 114(f) of the NWPA -- The new

at at the time of the

of a repository u

version of the guidelines desclares th
g for characterization, pOE will

reconmendation of threa site
osa three sites are? prelimina
positorias. consequantly.,

also declara that th rily determined i

to be suitabls for davalopuent as ce
tute the alternatives considerad in

rhose three sites will consti
al 1mpac€ statemant for the cecommended

of the NWPA. Thus, DOE has

the NEPA envitonment
site undet section 114(f)
ct NEPA alternativas before site

repository

codified its intentlion to sale

cha:ac:e:izatlon has even bagun.

This provision must fall under two of the Commission's own

concurcence criteria: that ths quidelines *must not contain

provisions that might lead DOE to select sites that would not be

reasonable alternatives for an ...
wshould not contain provisions that atre in

g£1s" (emphasis added); and

that the guidelines

canflict with NRC responsibilitias embodied in thé NWRK.™ on
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its face, the selection of alternative sites on the tasis of the

very meager data which will be available prior to
lead DOE to select gites that would not
Indeed, the phrase

characterization *might
be reasonable alternatives® for an EIS.

*might lead" certainly understates the probability that this

will occur.
The staff "believes that the revised siting gsidelines

provide 2 basis for DOE to gelect three sites that will be

reasonable alternatives for the purposes of NEPA," and cites an

earlier Commission decision to the effect that “the

characterization of several sites '...will assure that DOE'S

preferced gite will be chosen from a slate of candidate sites

that are among the best that C$n ceasonably be found.'”
This is a non-sequitur. The characterization of sever2l

nsure the quality of that glate of sites,
ven have to be suitable at

sites does not e

particulatly 1¢ those sites do not &

the end of cha:acta:ization; Since the guidelines remain

extremely non-selective, there ig nothing in them toO ensure that

the slate of Bites is among the best. Indeed, the present slate

of potentially acceptable sites podes 111 for that pcssib;liéy.

che HWPA does not zlter the NEPA requirement that the

commigsion's EIS for a repository include considetation of

ceasonable alternatives. The Commiesion's NEPA and NWPA

responsibilities in this program will not be satistied by the

mére Egssibilitz that the sites chosen by DOE for

CharICtertzation will ultimately prove to be reasonable

i
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alternatives for NEPA purposes. The alternatives must be

ceasonable, and it mugt be possible to demonstrate that they are

reasonable.
1f it accepts DOE'S interpratation of section 114(f), NRC

will be backing itself into a corner which dcastically increases
the probability that it will be required. to deny DOE's license
application. 1f DOE selects its alternatives without
informaﬁion from charaétetlzation, the raliability of that

preliminacy determination of suitability will be practically

non-axistent.

DOE argues that the Commission can prepare its own BIS if it
is unsatisfied with poe's. Even if that argument has any legal
merit, as a p:actical matter that éption does not exist. 1f tha

Commission cannot adopt the DOE EIS becauss one or more of the

alternativa sites {s unreasonable, it will be pracluded from

repedying the situation in its own BE1S by considecring other

sites as alternativas, since it will not even have the

{nformation nesded to make the choics, nor will it have the time

given the deadlines established in the NWPA.
High iltelihood'that tha Commission will ba able to adopt

oog's ElS can be obtained only 1if the determination of

suitability takes placa at, or very near, the end of sits

only if DOE selects for characterization
n "suitable*

characterization.
thoss three sites which are most likely to remai
after characterization will tha Comaission indeed be assured
*that DOE'S prefarred site will be chosen from a slate of

candidate sites that ace among the best that can peasonably be

found.”

vy
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Thig provision-also gails under the concurrence critecrion

that the guidelines "should not contain provisions that are in

conflict with KRC responsibilities as embodied in the NWPA."

‘g primary tesponsibilities in this program are to

The Commissicn

ensure public health and safety through the 1{censing process,

y itself that NEPA is complied with,
able guidelines thtough its Ch
i.ek, together with

and to guarantee

to satist

the ptomulgatton of accept

concurcence. Since application of the guidel

DOE's intended timing of thg,preliminary determinztion of

guitability, would satisfy the NRC'S NEPA :esponsibllities

ration of teasonable altecnatives only by

concerning conside

accident, the Commission must refuse to concur under its

concurcence criterion number 3.

In conclusion, the NWPA in section 114(£) crequires first,

n completed for the sites

that chaznctertzation ghall have bee

coneidered 2s alternatives, and second, that the secretary has

made the preliminacy determination of suitability with cespect

! to them. The least strained and most rational interpretation of

n of these two requirements 18 that .
In light

the language and juxcaposttlo

the first one should p:ecede'the sécond one in time.

of the vital importance of the selection of NEPA alternatives in

that is alsc the {nterpretation which p
and which is likely

s afctated

the process,

by proqrammatic and policy considerations,
n the most expeditious ana@ successful sccomplishment

_einally, as shown above. that is the

to result i

of the goals of the NWPA.
ds to the least conflict with NRC

intecpretation which lea

:esponsibilittes under the NWPA.
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As the staff correctly intimates (p. 51). NRC concurrence in

o e

the guidslines before citas are selected for characterization

should provids assurance that DOE will seleét three ceasonable

alternatives for an EIS. That promise will go unfulfilled if

the Commission concurs in the quidelines'in their present form.

2) Level of Pindings at the Nomination and Recommendation

T

stage -- The rable in DOE's proposed Appendix III is designed to

PRI

| : .
comply with the NRC condition #5, concerning how the guidelinas

will bs applied at each ziting decision stage. The table shows ¢

that, at the Nomination and Recommendation fot Characterization ;

stage, low-confidence {(type 1 and typs 3) findings will be made

for all of the guidelinss. (In an earlier version, some of the

- TR ; pre-closure “1s" had been "2s%, reflecting requirsmants for

higher-confidence f£indings.)
At the last meeting between DOE and NRC scaffs on

concurcencs, tha NRC staff urged DOE to change the £indings for

non-geologic, pre-closure disqualifying conditions back to

higher leval, type 2 gindings. The NRC staff argued, coccectly,

that it would be gaasibla to make the more conclusive £indings

at the :ecommendat{on stage for guidelinas, such as those, vhich

do not need to await the conclusion of time-consuming in situ

geologic testing during characterization. At the conclusion of

thatvmeetinq, ssveral public observers, including the

:gpresentlttva of the Yakima Indian Ration, expreassed suppott

gor tha NRC staff's position.
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poE has declined to accept the suggestion, and the staff now

proposes to concur ‘in the guidelines nonetheless. We urge the

'chmission to insist on the change suggested by its gcaff at the

May 3 meeting before concurring. The nomination and

:ecommenda:ion decislons ghould be based on the most conclusive

findings possible at each stage. DOE's statement that it will

make the higher jevel finding *if. there is sufficient evidence

to gupport it® is not an acceptable alternative, since it gives

no incentive fo: DOE to develop the required evidence.
Also with respect to the appendix III rable, DOE should be

required to make at least lower level (*1* and "3%} findings

with respect to additional guidelines at the potentially
acceptable site stage. There is no reas;n DOE cannot make such
tindings at that stage with respect to such issues as site

ownership and control, meteoreclogy, gocioeconomic impacts. and

transportation. {The May 3 DOE gubmission to the commission.

staff included & level 1l ginding for all three population

disqualifiers; they have eliminated one of the three without

explanstion in the May e ve:xion.)
3) Type and Level of Incornation Recquired for siting

Decisions - The Commission's Preliminacy Decision states: “For

each category of technical criteria in the guidelines, DOE

should describe the type and level of information needed to

conclude whethet the site meets that aspect of the
(anphasis-added). DOE hae respoﬁded to

guidelines."”

49 Ped. Req. at 9660

this cgncu:tence condition with its proposed Appendix IV, which

purperts to specify the types of information that will “be

T ottt RPN PO T 230 L 32 e
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: included in ths evidence uged for evaluations and applications

; of the gﬁidelinc:' at the nomination for characterization

stage. Appendix IV does not specify the lavals of information

.

. that will be needed for any siting decision. Section %60.3-1-4
{ f? ’ of the proposed guidelinas, =pyvidence for Siting pecisions,”
’ says with respect to levels of information only that they will

T

be sita-specific, and that the levels will be lower at the

R B
'i_ po:entlally acceptable site stage than the nomination stage.

This does not satisfy the Commission's zgqul:ement that DOE

describe tha "type and level of information needed,” and the

Commission should not accept it as such, From the very start of

the discussions batween the DOE and NRC staffs concerning

concurrenca with the prelininary Decision, DOE protested that

they could not specify the “jevels" of information ragulired.

Unfdrtunately. this is an issue on which the Commission staff

did not persist.

1n addition, the introductory ssction of Appendix IV states:

oha types of information specified in this appendix
will be used sxcapt wheate the findings set forth ia
Appendix III of this Part can be arrived at by
- raasonabla altsrnative means or the information is not
requirad for the particular site.

ohis i3 a loophola large enough to drive an axploratory shaft
drilling rig through. 1¢ DOE is giving {tself complatse
discration to decida that at certain sites particular
information is not required (for unspecified teasons), it is

obwious that Appandix IV- sets no mesaningful standapds for

information requirements at all, and DOE has failed to- comply

with ﬁRc's condition 6. If what DOE means to axprass hse i3
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that information will not be required if for a particular site

such 1nto:ma;1on is totally irrelevant, the Commission should

require DOE to so gtate the concept.

in any event, the commission must refuse to concur with the

guidelines on the grounds that they fail to specify the level of

information needed for application of the guidelines as required

by the Preliminary pecisien.

Conclusion

The above comments do not exhaust the Yakima Indian wation's

outstanding concerns with respect to the siting guidelines.

They are only the most gignificant issues, for which we have

been able to compile comments on the extremely short notice

provided. The issues presented here constitute more than

sufficient grounds for the Commission to withhold its

concurcrence in the guidelines. particularly with respect to the

*preliminarcy determination of guitability® issue, the

commission’s continued refusal to concur would be in the best

interest of expeditious accomplishment Gf the nuclear wastie

progran's major goals and the Commission's legal

:esponsibilittes{
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Respectfully submitted, .

Do B Toaly

June 22, 1384 pean R. Tousley
HARMON, WEISS & JORDAN
2001 S Street, N.W. .
Suite 430
Washington, D.C. 20009
{202) 328-3500
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