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Key Question: 

Do current NRC processes assure 
the free flow of information from 
employees about potential safety 
concerns?
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Current Agency Process 

"* No comprehensive programmatic 
approach to handling of 
retaliation complaints 

"* Current process result of thirty 
years of reactive policy 
development
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Current Agency Process 
(continued) 

Present HIRD/50.7 process viewed 
as having serious flaws 

- untimely, ineffective and 
inconsistent 

- unfair to those raising allegations 
and to those accused 

- is not transparent
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Current Agency Process 
(continued) 

- Does not improve safety 

- Does not protect employees 
from retaliation 

- Does not enhance public 
confidence
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Finding A Path Forward

"* Establish "results oriented" 
evaluation and oversight process 

"* Require licensees to establish an 
maintain a SCWE with clearly 
defined attributes and 
performance indicators 

"* Require licensees to comply with 
10 CFR §50.7 and DOL regulation 
for responding to HIRD events

d

6

I



Safety Culture Defined 

"Safety culture is that assembly of 
characteristics and attitudes in 
organizations and individuals 
which establishes that, as an 
overriding priority, nuclear plant 
safety issues receive the 
attention warranted by their 
significance." 75-INSAG-4
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Common SCWE Attributes

- Management commitment 

- A questioning attitude 

- Conservative decision making 

- Mutual trust of workforce 

-Alternative avenue, i.e., ECP
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Common SCWE Attributes 
(continued) 

- Open communication 

= Reward for SCWE behaviors 

- Safety ahead of production 

- Zero tolerance for retaliation 
- Training programs 

- Robust corrective action 
program
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SCWE Performance 
Indicators 

- Subjective and objective 
measurement tools 

- Unique to individual work 
environments 

- Consistent with size of 
program, degree of'risk, historical 
performance
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Benefits of SCWE Rule 

* Proactive regulatory program to 
upgrade industry performance 

* Comprehensive regulatory 
program for SCWE, HIRD (OH and 
IE), §50.7 and §50.5 issues
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Benefits of SCWE Rule 
(continued) 

9 Provides incentives for self
critical analysis on HIRD issues 

9 Promotes early resolution of 
disputes 

9 Does not increase regulatory 
burdens on licensees
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Risks of SCWE Rule 

* Perception of NRC abandonment 
of HIRD issues by management 
and employees 

* Unhealthy work environments 
require substantial effort and 
oversight
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Process Issues: SCWE 

"* SCWE rulemaking will provide 
opportunity for public debate 
and discussion 

"* "Pilot projects" should be tested 
on different types of licensees 
and results considered in 
rulemaking process

14



Process Issues: SCWE 
(continued) 

• Any "interim" measures should 
be developed with stakeholder 
input and Commission approval 
prior to implementation 

* Employee and public confidence 
critical to success
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Process Issues: HIRD/50.7 

"* NRC process limited to safety 
impact and "chilling effect"-does 
not address individual remedies 

"* DOL process limited to individual 
remedies, resolutions and 
settlements - does-not address 
"chilling effect" or safety impact
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Process Issues: HIRD/50.7 
(continued) 

"* NRC can and must enforce "zero 
tolerance" for retaliation by 
licensees 

"* NRC can and must assure 
accountability for intentional 
retaliation
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Conclusion 

* SMRT (Option 3) in SECY-02-0166 
provides opportunity for 
significant improvement from 
present process 

SN RC would not abandon any of its 
statutory rights or responsibilities
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Recommendation 

"* Initiate public rulemaking on 
SCWE, including common SCWE 
attributes and indicators 

"* Identify "pilot project" locations 

* Develop "interim" measures with 
public comment and 
Commission approval
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March 25, 2002 

Via Hand-Delivery.  

The Honorable Richard A. Meserve, Chairman 
The Honorable Greta Joy Dicus 
The Honorable Nils J. Diaz 
The Honorable Edward McGaffigan, Jr.  
The Honorable Jeffrey S. Merrifield 
U.S. Nu-clear Regulatory Commission 
11555 Rock6ille Pike 
Rockville, Maryland 20852 

Re: The Role of the Commission: The Need for a Com prehensive Solution in 

Addressing Employee Concerns of Retaliation 

Dear Chairman' Meserve and Honorable Commissioners: 

Thank you for giving me the opportunity.to meet with you about this important issue. By 

way of introdtction, I have practiced before the Nuclear Regulatory Commission (NRC) and the 

Department of Labor (DOL) for almost twenty years on behalf of employees in the industry, as 

well as citizen and public interest groups. I am an active participant in the Employee Concerns 

Forum and was a member of the Indepenfdent Oversight Team for Safety Conscious Work 

Environment (SCWE) at the Millstone nuclear power plant between 1997 and 2000. ,I also 

provide cohsulting s&rvices to the industry'on SCWE issues and training to managers on how to 

anticipate and prevent harassment, intimidation; ietaliation and discrimination (HIRD) in the 

workplace. I have commented on, testified about, and participated in various task forces and 

studies on the Agency's handling of worker concerns and retaliation allegations since before

there were any internal policies on these issues:: I have also represented employees, under 

similar federal empl6yee protection provisions, in other industries including chemical, oil, 

pipeline and environmental remediationr businesses., In addition, since 1993 1 have been involved 

in nemployee protection' issues within the Department of Energy (DOE) complex. I am a charter 

member of the Hanford Joint Council for Resolying Employee Concerns, an alternative dispute 

resolition process for einployees of contractors at the Hanford DOE site in Washington State. In 

short, I have substantial experience about this issue and consider myself qualified to address ,it.



The role of the NRC in responding to employee allegations of harassment, intimidation 
and retaliation has been the subject of internal debate, external criticism, public controversy, 
Congressional oversight hearings, media coverage, and litigation for almost the entire time that 
the commercial nuclear industry has existed. The last twenty years of progress in this area has 
been personally and professionally painful for many people, from employees who have suffered 
retribution for disclosing safety concerns to managers who have been accused of retaliation, 
whether ultimately judged guilty or innocent.  

However, I would be remiss if I did not share with you my observation that the 
commercial nuclear industry is by far the most sophisticated in its treatment of employee 
allegations generally and complaints of HIRD specifically, and that the NRC's program for 
responding to employee allegations deserves to be commended for its work in this area. In 
particular, the Allegation Management Program under Ed Baker has become a respected and 
credible Agency initiative providing reliable information to employees, the public and the 
industry. He has been able to build consensus among stakeholders on many issues and provide 
respectful challenges to the industry and public interest community on others. His leadership 
will be missed as he moves to a new assignment. With his departure, I am concerned that the 
focus and direction of the Commission may shift away from finding a comprehensive agency 
solution to the issues presented by the challenges of employee allegations of retaliation and 
"chilling effects" resulting from poor work environments.  

Summary of Position 

It is my belief that the role of the NRC is to ensure that there is a free flow of information 
to the government about issues that have the potential to impact public health and safety. It is 
my experience that this free flow of information can be interrupted from situations as diverse as 
an entire corporate culture that rewards harassing and intimidating behaviors to the misconduct 
of a single manager. It is also my observation that the public is best protected when there is an 
atmosphere of mutual trust and respect between employees and their managers on issues that 
have the potential to impact safety.' There is a fundamental disagreement between the industry 
and the stakeholder community abouvhoxý' the NRC should implement its responsibilities -- the 
industry prefers to monitor itself and does not~believe employment issues should be the subject 
of NRC regulation or interference, while most of the public interest or employee protection 
stakeholders believe the Agency has a responsibility to become an active participant in 

'The Discrimination Task Force draft report agrees with this position, stating "[t]he Task 
Group believes that the existence of a safety conscious work environment and the ability of 
individuals to engage in protected activities directly contributesto the Agency's mission of 
protecting public heath and saf&y and the Agency's goal of enhancing public confidence." Draft 
Review and Preliminary Recommendations for Improving the NRC's Process for Handling 
Discrimination Complaints, April 2001, at 9. Additionally, the nuclear industry agrees with this 
position, as stated in its Statement of Industry Principles, "A safe and successful commercial 
nuclear program depends on a work environment in which the workforce freely identifies and 
communicates safety concerns to management."
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mitigating and resolving cases of alleged retaliation.  

I am dismayed by the presefnt state of confusion and disagreement on what the role of the 

Agency is and should be-in'this regard, and fear that the focus is being lost among the task 

forcei, nile making activities, enforcement action conrtfoversies, and industry and stakeholder 

disputes. Tlhough this lettei I am urging the Commission to request that the Staff, with input 

from the industry and stakeholders, develop a comprehensive recommendation on how the NRC 

should meet its responsibility to the public in this regard.  

"At present there are at least six distinct policies, proposals and issues in various stages of 

implementation, discussion,' consideration, rejection and controversy about the appropriate role 

of the NRC in responding to allegations of employment retaliation.2 The most recent iteration of 

this debate is the draft Discrimination Task Force (DTF) report, which is in the process of being 

finalized and submitied to the Executive Director of Operations (EDO). As I understand it, the 

EDO will then review the DTF's final report and submit a position paper to the Commission for 

its consideration.  

I urge the Commission to require the Staffto go beyond the DTF's efforts and provide a 

,-omnrehensive recommendation to the Commission on how all of the "pieces of the puzzle" fit 

together to ensure that the free flow of information about potential nuclear safety problems is 

protected at'all times. 3 

While ihe DTF did collect substantial information in one place about the history of 

employee discrimination issues anid various i~sues arising from the handling of employee 

allegations of retaliation, it did not incorporate the extensive work that has also been done in 

other forums, i.e., the significant work done on Safety Conscious Work Environment issues at 

Millstone, the response to the proposed rulenfakirig on mandated management training on 10 

CFR 50.:5 and 50.7, the ongoing proposals anddebate- on the role of Alternative Dispute 
Resolution with respect to employee discrimination, the current role of licensee employee 

concerns programs, the programmatic lessons from the Agency's allegation management 

program, the handling of 6nforcemient in discrimination cases, and the highly controversial role 

of the Office of Investigatioris (01) in addressing employee allegations of retaliation and making 

"2Those are: 1) the evaluation of the potential use of Alternative Dispute Resolution 

(ADR) in its enforcement program; 2) the current Safety Conscious Work Environment Policy, 

61 FR 24336,, effective Mayl14, 1996; 3) thei Petition for Rulemaking Employee Protection 

Training submitted by the Union of Concernred Scie'ntisti', PRM 30-62, docketed August 13, 

1999;' 4) the-donsideration of whether the Cofimiissiorf should take a risk-informed approach to 

allegation management, see SECY-00-0177 disapproving such approach; 5) the role of the O in 

connection with the investigation and prosecution of discrimination; and 6) the activities of the 

DTF.  

3 While I have strong views on many of the elefments of the DTF report, I have not 

attempted in this letter to detail or explain those views.
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determinations on the existence of a SCWE.  

The DTF did not attempt to address the important lessons learned from actual cases in 
which retaliation has occurred, or in: which a "chilling effect" contributed to a timely failure to 
identify nuclear safety related concerns., The DTF did not look, except perhaps anecdotally, at 
what has been successful in restoring work environments plagued by "whistleblower" allegations 
and a breakdown in public trust. The DTF did not address the issues through the lens of how 
will a particular recommendation protect and encourage an environment in which all employees 
will raise concerns. Instead the DTF only looked at the present regulatory process and 
procedural issues arising from the point an allegation is made and whether the Agency should do 
things differently. This focus was too narrow to justify more than maintaining the essential 
status quo.  

The question that should drive the Commission's consideration is simple: 

Does the current NRC process work to ensure that there is a continual free flow of 
information from the workforce to the company, and/or to the government? If not, how 
should the process be changed to accomplish that objective? 

It is my observation that the processes the NRC is currently relying upon to address 
allegations of HIRD do not give assurance to the Commission or the public that the free flow of 
information continues regardless of the circumstances or ultimate outcome of a HIRD allegation.  
I believe a process can be adopted that addresses the fundamental issues of ensuring the free flow 
of information, while at the same time providing timely and effective responses to the impacted 
employee and fundamental fairness to the accused.  

I urge the Commission to request that the EDO provide a comprehensive model for 
addressing issues of alleged retaliation, and address issues not addressed or explained by the 
DTF in their recommendations, such as: 

1) Does the current inspection program ensure that the free flow of information 
exists at licensed facilities or activities? If the Staff believes it does, explain how 
it does so. Apply that rationale and explanation to those sites that have been the 
subject of substantial HIRD allegations, or substantiated HIRD allegations, over 
the past five years. If the Staff does not believe it does, how should it do so? 

2) For those sites that have been determined to have a less than acceptable safety 
conscious work environment in the past five years and then recovered; what are 
the common elements of their recovery efforts? What role did the NRC play in 
that recovery? 

3) For each individual case of substantiated retaliation under 10 CFR 50.7 and 42 
USC Section 5851 in the past five years, what action, if any, was taken to 
determine the impact of the HIRD event on others at the time of the event? What 
was the determination? Were there other incidents of HIRD during the pendency
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of the case? What actions were taken by the licensee to mitigate the impact of the 

HIRD event? What involvement did the NRC have in responding to the event? 

4) For each 01 investigation into'allegations of HIRD, what findings did they make 

"onw'hether the ýveht created a "chilling effect" on others, impacted the safety

"- "conscious work environment of the site; or otherwise addressed the cultural issues 

-' identified as the root cause of the- issue under investigation. -Assuming that 01 

- --fofind any case of a "chilling effect", what actions did they take to address that 

'firiding? What were the results of that &adtion? 

5) -.-',For each substantiated complaint of HIRD filed with the DOL or the NRC within 

the past five years, was the issue first raised to line management? If so, was the 

* action-taken by line management timiely, responsive and appropriate? If not,-what 

Was -missing in the process that prevented the licensee from recognizing and .

responding to'the event appropriately? What process was changed to remedy that 

7 situation? ..  

6) Has the Staff ever made a determination of the level of understanding of managers 

and sipervisors at any licensed facility oftheir responsibilities under 10 CFR 50.7 
and how it is implemented prio-r to a HIRD complaint being filed? If not, what is, 

the basis for their acquiescence to'the position that some form of training in 

SCWE and HIRD should not be required?4 

7) What actions can the Staff take to encourage and ensure the most timely, effective 

and least disruptive resolution to allegations of HIRD? How have other alternative 

dispute resolution processes, such as the Hanford Joint Council within the DOE 

compilex, vorked to find timely solutions to resolving HIRD allegations and 

addressing theimpact of those events on the workforce?5 ' 

-4 While the industry has taken a very strohg position that mandatory training is not 

appropriate, it has been my experience - every tiinie - that when I provide training to managers.  

and supervisors there is widespread misunderstar'ding or lack of understanding of their 

responsibilities under 1"0 CFR 50.7, the deiails of howý HIRD is determined, or what the 

expectatiohs 6.re that app'ly to them in making pers6rniel*related decision's that have the potential , 

to be adverse and impact or interrupt the free flowi of information. The -Agency has, to date, 

taken no position on whether training should be mandated on 10 CFR 50.7 requirement. It 

should be noted that the single most irmportant factor at-Millstone in the iecovery efforts of 

SCWE was'training 6-f fianagers and supervisors. 'S•ee, Common Cause Analysis of Millstone ' 

SCWE Perfdrmaznce. .  

5 The DTF draft report incorrectly states, at 1O(G) that "[o]ther regulatory agencies refef

individuals alleging discrimination to OSHA: and do not conduct independent'inspection, 
investigation or enforcement activities. Nor do they bonsider the impact that findings of , 

discrimination have on the work environment." For, at least, the DOE,' that is not true. The DOE.
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These questions would provide a valuable information data base to consider in designing a new 
path forward.  

My review of the DTF's draft report demonstrates that many issues were often dismissed 
without adequate treatment. For example, on the potential use of ADR in connection with 
employee discrimination claims the DTF draft report inexplicably concludes "[t]he use of ADR 
misses the point of the NRC's interest, which is the SCWE, and not whether the employee is 
made whole. Based on the unclear impact of the proposals to issue a chilling effect letter when 
an allegation is received and on the use of ADR at the beginning of the process, the Task Group 
recommends no changes to the current process." This statement reveals that there was little 
understanding of the significant role that ADR can play in the early resolution of employee 
concerns about HIRD and its implication. Its dismissal out of hand ignores that the DOE, which 
has exactly the same public health protections and issues as the NRC, states that a "vital part" of 
its Employee Concerns program's objective is to "avoid, where possible, prolonged and costly 
litigation by promoting the use of Alternative Dispute Resolution (ADR) including mediation." 
See, 1999 Annual Employee Concerns Progran Activity Report, U.S. Department of Energy, 
Office of Employee Concerns, p.2. In addition, the Hanford Joint Council, an alternative avenue 
for employees to pursue issues outside of litigation, also addresses the underlying causes, 
behaviors or events that led to an allegation of retaliatory action in resolving employee issues, 
and does so in a comprehensive manner. The Council process relies upon a panel of industry, 
stakeholder, and independent members reviewing a case and helping achieve full, fair and final 
resolution of disputes based on claims of retaliation. This approach was endorsed and funded by 
the DOE as an experimental alternative to resolving employee concerns.  

On the issue of whether the Agency should develop a rule regarding a SCWE, the DTF 
concludes, without explanation, that promulgating a rule requiring a SCWE would be extensive 
... resource intensive and very difficult to develop and implement." The DTF claims that the 
Agency can achieve the same result by reliance upon the use of "01 investigations to help 
address safety conscious work environment ..." In fact, the report states that "[tlhe primary 
means the NRC uses to assess SCWE is through the investigation of individual complaints of 
discrimination by the Office of Investigations." Draft Report, at 12. My personal view is that 
relying upon 01 to perform the dual function of investigating alleged deliberate wrongdoing and 
also making a determination on what was the impact of that wrongdoing is itself close to a 
conflict of responsibilities. 01 is an independent arm of the Agency developed to provide 
investigators with the skills necessary to investigate and develop potential criminal prosecutions, 
not the training or background to evaluate cultures and work environment issues.  

On the issue of the mandatory training the DTF rejects the concept that mandating 
training would change the situation, but the Millstone experience demonstrates just the opposite.  
On the question of whether there is any "reverse chilling effect" of potential personal liability on 

Office of Employee Concerns requires its contractors to address the impact of alleged retaliation 
and can take action under the terms of the contract. See, generally, Employee Concerns Program 
and DOE Guide 442.1-1 and 10 CFR Section 708.
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managers in the industry it simply states it "found no evidence" of that impact, Without any 

explanation of what it based that decision on. ': 

"While I have niot attemited to detail all of the solutions or ideas that the DTF short

circuited, the Commission should recognize that the DTF gave inadequate treatment of available 

options outside the p'resent paradigm. I am cnvinced, because I have witnessed success in other 

forums, that'a better plan can be crafted that honors the responsibilities and limitations of the 

Agency, the needs and realities of the employee and manager in the workplace, and works better 

to protect the public health and safety than the pieced together approach that the Agency is 

currently relying upon.: 

A Comprehensive Sohition is Necessary 

The problem with the present Agency approach is that it can never work successfully - a 

Staff investigation or inspection to determine whether discrimination has occurred can simply 

never substitute for an evidentiary hearing in •which issues of the motive or intent are played out 

in a forum designed to determine the truth behind peoples' motives and actions. And, waiting 

for the result of any type of adjudication or investigation before addressing the impact of an 

alleged act of retaliation, will always be too late to avoid the potential "chilling effect" on the 

workplace caused by a perception of retaliation. Any variation on the same theme will 

simply "rearrange the deck chairs on the Titanic" and will be doomed to failure.  

Employees who have been the subject of retaliation for raising safety concerns or 

providing information to the NRC must be "protected," which is not necessarily the same thing 

as providing someone a personal remedy. Managers and supervisors who engage in retaliatory 

actions must be held accountable, which is not the same thing as being subjected to "star 

chamber" determinations or personal crimimal liability. Licensees should be expected to 

develop and maintain work environments in which employees are willing to raise concerns and 

do so without fear of reprisal, and be required to demonstrate that it has done so. Every effort 

and incentive should be focused on stabilizing the work environment and addressing the potential 

chilling effect on others resulting from an "initiating event."6 Regulatory attention should be on 

encouraging timely and effective resolution to employee concerns, intervening to protect the free 

flow of information, rewarding appropriate mitigation efforts and encouraging business 

management behaviors and actions that focus on the SCWE implications of any alleged adverse 

action. The success of these efforts will continue to reduce the number of cases that require 

active litigation and focus the Agency's resources on prevention.  

When the inevitable event occurs that dictates intervention, the Agency is fully 

empowered to take all necessary action. The industry is fully capable to address the potential 

impact on a workforce resulting from "initiating events" of alleged retaliation without regard to 

the ultimate outcome of allegations of retaliation investigation. Doing so requires a recognition 

6 An "initiating event" is any activity, event, or adverse action that, taken in context, has 

the potential to be perceived by others as a retaliatory adverse action.

7



that the result of a fundamentally fair process will never be timely enough to respond to the 
potential "chilling effect" of the event on the workforce. The track from alleged retaliatory 
adverse action to personal remedy achieved in a Department of Labor adjudicatory forum, a civil 
case, or through any other alternative dispute process of settlement may take days or years. An 
01 investigation will take between nine months to several years. Even an ADR process would, 
likewise, be more time consuming than prudent. The determination of the impact of the initiating 
event on the workforce should be almost immediate, and in no case longer than a week to ten 
days.  

In conclusion, I respectfully suggest that the Commission request the Staff to provide a 
comprehensive model that integrates all of the elements of allegation management arising from 
claims of retaliation - from safety conscious work environment expectations, training, employee 
concern/alternative avenue program activities, and the role of 01 investigations. In addition, I 
urge the Commission to issue a challenge and request to the industry and public stakeholders to 
participate with the Staff in proposing a comprehensive model, or propose alternative plans if 
agreement is not possible. The issue is too important to get wrong.  

Sincerely, 

Billie Pirner Garde 

cc: Dr. William Travers 
Executr e Director of Operations 
U S Nuclear Regulatory Commission 
11555 Rock, ile Pike 
Rockville, MD 20852 

Ralph Beedle, CNO 
Nuclear Energy Institue 
1776 1 Street, NW, Suite 400 
Washington, DC 20006 

David Lochbaum 
Union of Concerned Scientists 
1616 P Street, NW, Suite 310 
Washington, DC 20036
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Question 1: 

Question 2: 

Question 3: 

Question 4: 

Question 5: 

Question 6: 

Question 7: 

Question 8: 

Question 9: 

Question 10: 

Question 11:

Is there a need to provide for additional avenues, other than that provided for in 

10 CFR 2.203, for the use of ADR in NRC enforcrrient activities? 

What are the potential benefits of using ADR in the NRC enforcement process? 

What are the potential detriments of using ADR in the NRC enforcement process? 

What would be the scope of disputes for which ADR techniques could be 
utilized? 

At what points in the existing enforcement process might ADR be used? 

What types of ADR techniques might most effectively be used in the NRC 
enforcement process? 

Does the nature of the existing enforcement process for either reactor or materials 

licensees limit the effectiveness of ADR? 

Would any need for confidentiality in the ADR process be perceived negatively 
by the public? 

For policy reasons, are there any enforcement areas where it shouldn't be used, 
e.g., wrongdoing, precedent-setting areas? 

What factors should be considered in instituting an ADR process for the 
enforcement area? 

What should serve as the source of neutrals for use in the ADR process for 
enforcement?



• Union of Concerned 
Scientists 

Citizens and Scientists for Environmental Solutions 

SECY-02-01 66: 
"Gimme Three Steps" 

David Lochbaum 

Nuclear Safety Engineer 

December 17, 2002



• Union of Concerned 
Scientists 

Citizens and SceJntists for EnvironmentalSolutionns

-- M-U 
SMRT's SCWE rulemaking 
recommendation wrong 
because.

I

Crafted outside public process 

Resurrected bad idea buried in 
1997 

"Clearly defined attributes" for 
SCWE unavailable

Slide 2
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•• Union of Concerned 
Scientists 

Citizens and Scientists for Environmental Solutions 

EDO directed Discrimination Task 
Force to "promote active and 
frequent involvement of internal 
and external stakeholders in the 
development of recommendations 
for changes to the process" and 
then allowed SMRT to circumvent 
the public process. WHY?

Slide 3



• Union of Concerned 
Scientists 

Citizens and Scientists for Environmental Solutions 

1997- UCS opposed SCWE 
rulemaking 

2002 - UCS opposes SCWE 
rulemaking 

2007 - UCS likely to still oppose 
SCWE rulemaking

Slide 4



• Union of Concerned 
Scientists 

Citizens and Scenbsts for Environmental Solutions

"Gimme three steps"
mil 1

> If ALL parties concur, ADR can be 
used in lieu of OH investigation 

)When 01 substantiates H&l 
allegation, individual(s) must be 
sanctioned and, as appropriate, 
company ordered to undertake 
safety culture upgrades

Slide 5

OH investigates ALL H&I prima 
facie H&I allegations



Union of Concerned Scientists 
Citizens and Scientists for Environmental Solutions 

December 17, 2002 

Dr. Richard A. Meserve, Chairman 
Commissioner Nils J. Diaz 
Commissioner Greta J. Dicus 
Commissioner Edward McGaffigan, Jr.  
Commissioner Jeffrey S. Merrifield 

SUBJECT: COMMENTS ON SECY-02-0166 

Dear Mr. Chairman and Commissioners: 

SECY-02-0166, "Policy Options and Recommendations for Revising the NRC's Process for 
Handling Discrimination Issues," dated September 12, 2002, recommended rulemaking to develop a 
regulation on safety conscious work environments (SCWE) at nuclear power plants. This 
recommendation is extremely disturbing for three reasons. First, it embodies an NRC behavior pattern 
that has produced so much mistrust in and animosity towards the agency. The NRC's Discrimination 
Task Force conducted public meetings during the year 2000 to obtain comments from external 
stakeholders. The task force's draft report was issued in May 2001. The report essentially ruled out 
SCWE rulemaking as a non-starter. The task force then conducted more public meetings later in the year 
2001 to obtain comments from external stakeholders. The task force issued its final report in April 2002.  
The final report also ruled out SCWE rulemaking as an option. The NRC then established a Senior 
Management Review Team. The review team conducted its deliberations behind closed doors and 
fabricated the recommendation in SECY-02-0166. The task force did not make this recommendation. In 
fact, the task force explicitly ruled out this option, twice. It was not cast as a possible, even as a remotely 
possible, option during the many public meetings during 2000 and 2001. Therefore, it received no public 
airing of its pros and cons. In what amounts to little more than a classic "bait & switch" scam, NRC 
senior management replaced months of open, public deliberations by the task force with its own secret, 
1 Ph hour recommendation. From a public policy-making perspective, this recommendation is abysmally 
crafted. Both the NRC staff on the Discrimination Task Force and the external stakeholders who 
participated in the numerous public meetings deserved far better than to have their efforts essentially 
trashed and replaced sotto voce by the SMRT's parochial view. Even if the recommendation was sound, 
the process used to deliver it was very wrong.  

Recall the ill-fated Integrated Reactor Assessment Program. The NRC staff proposed IRAP in 
April 1998 as the successor to the SALP/Watch List et al oversight program. The Commission rightly 
shelved that abomination and directed the staff to start over with internal and external stakeholder 
involvement. If the public process that began in September 1998 and concluded in March 2000 had 
culminated in NRC senior management surreptitiously replacing ROP with IRAP, both internal and 
external stakeholders would have justifiably felt betrayed and outraged by the public process mockery.  
Likewise, UCS feels betrayed and outraged by the SMRT's deceitful manipulation of the Discrimination 
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Task Force's public process. Public confidence cannot be improved when NRC senior management 
circumvents public participation.  

SECY-02-0166 reported that the NRC's Executive Director for Operations established the 
Discrimination Task Force on April 14, 2000, and chartered it to, among other things: "promote active 
and frequent involvement of internal and external stakeholders in the development of recommendations 
for changes to the process." Why did the EDO circumvent stakeholder involvement by creating a 
secretive SMRT and endorsing its recommendation while rejecting the recommendations from the 
Discrimination Task Force and internal/external stakeholders? The EDO solicited public input and then 
caused that input to be secretly discarded. UCS would sincerely like to hear the motivation for this action.  
We ask the Commission to direct the EDO to formally provide it.  

The second reason the recommendation is disturbing is that the NRC floated this very same 
recommendation in 1997 and it was almost universally rejected then. By letter dated April 25, 1997, UCS 
unequivocally opposed SCWE rulemaking. We understand that the overwhelming majority, if not the 
entirety, of other commenters also opposed the recommendation. It was wrong then and it remains wrong 
today. The SMRT's professed reasons for re-embracing SCWE rulemaking, as espoused on page 2 of 
Attachment 2 to the subject SECY paper, are not convincing. And even if the SMRT truly believed these 
reasons were valid, they should have been aired during the dozen or so public meetings of the 
Discrimination Task Force over the past two years instead of being slipped in afterwards.  

The third reason the recommendation is disturbing is that the SMRT failed to establish that 
"clearly defined attributes" for a SCWE exist or could be developed. The NRC staff documented in the 
Federal Register Notice published February 26, 1997 (62 FR 8785), that "evaluating the safety
consciousness of a licensee's work environment is highly subjective and achieving reliability in such an 
evaluation requires careful judgement." The SMRT provided no evidence that this substantial hurdle had 
been or could be overcome. The SMRT appeared to be relying largely on faith, as when it concluded that 
SCWE rulemaking "could result in a savings of as much as 16 FTE per year, if no NRC investigation of 
discrimination complaints are needed." This belief seems absolutely contradicted by the Millstone 
experience. The NRC ordered Northeast Utilities circa 1996 to have independent oversight of its 
employee concerns program. By 1999, sufficient improvement in the SCWE at Millstone had been made 
for the NRC to withdraw this order. Millstone was subsequently purchased by Dominion Energy, which 
has a fairly good reputation for having a good SCWE at its Surry and North Anna nuclear facilities and 
therefore could be reasonably assumed to sustain the positive SCWE at Millstone. Nonetheless, the NRC 
received at least three (3) allegations of harassment and intimidation (H&I) of Millstone workers this 
year.' Assuming that the SMRT would agree that Millstone has at least an above average SCWE, there's 
no basis for believing that a good SCWE alone will eliminate the NRC's need to investigate H&1 
allegations. The SMRT's predilection for SCWE rulemaking seems more fiction-based than fact-based.  

Despite having considered and rejected SCWE rulemaking in 1997 as noted above, UCS did 
revisit the matter again in 2002, albeit with an obvious bias. During the ROP development, the NRC staff 
back-tested the process using past events. Likewise, we took the Millstone case and speculated what 
might have happened had the NRC promulgated SCWE rulemaking in 1990, before the high-profile 
whistleblowing cases of Donald Del Core Sr., Timothy O'Sullivan, Paul Blanch, George Galatis, Peter 
Reynolds, and so many others emerged. Would the SCWE rulemaking prevented the harassment and 
intimidation of these Millstone workers or enabled the earlier identification and remediation of it? We 
don't think so and consider it likely that the SCWE rulemaking might even have aided and abetted that 
behavior. Take the Galatis case for example. George raised safety concerns about spent fuel storage at 
Millstone Unit 1 and experienced retaliation as a consequence. The NRC likely would not have 
investigated an allegation involving a safety problem with a system having minimal impact on core 

1 The NRC's revamped website is terribly cumbersome to navigate, but these allegation statistics are online at 
http:l/www.nrc.govlwhat-we-do/regulatory/allegations/stats/discrin-i.html

December 17, 2002 Page 2 of 5



damage frequency or large early release frequency. As long as the survey results showed high percentages 
of Millstone workers feeling free to raise safety concerns, the company and the NRC could easily have 
used those numbers to dismiss George's retaliation as an isolated case, perhaps attributable to a 
personality conflict between him and his supervisor. And Don's case could be another isolated one. And 
Tim's. And Paul's. And Pete's. UCS remains unconvinced that SCWE rulemaking, if it had been in 
effect, would have prevented the Millstone problems or facilitated their identification and correction.  
Instead, we believe it is highly likely that the SCWE rule would have facilitated the downplaying and 
dismissal of the all too obvious and numerous warning signs. Thus, we reject SCWE rulemaking as being 
more likely to harm than help.  

UCS opposes the SMRT's recommendation for SCWE rulemaking and urges the 
Commission to stop this foolishness, again.  

The nuclear industry repeatedly asserts that it must retain the right to manage its nuclear power 
plants without undue influence and pressure from the regulator. The nuclear industry repeatedly urges the 
regulator to focus on outcomes rather than on processes. The nuclear industry wants the flexibility to 
freely revise its processes for reasons including cost savings as long as the outcomes meet or exceed 
regulatory expectations.  

In this case, UCS agrees with the nuclear industry. We firmly believe that the regulatory 
expectations regarding the rights of workers to raise safety concerns without fear of retaliation are clearly 
stated in regulations (i.e., 10 CFR 50.7, "Employee protection" and 10 ,CFR 50.5, "Deliberate 
misconduct") and in policy (i.e., FR 24336 dated May 1996, "Freedom of Employees in the Nuclear 
Industry to Raise Safety Concerns Without Fear of Retaliation"). We further believe that there's ample 
material from past discrimination events (i.e., Galatis, Blanch, et al at Millstone; Sutton, Doody et al at 
Perry and Davis-Besse; Overall, Harris, Jocher et al at TVA; etc.) for all the case studies needed for the 
industry to train its supervisors and managers how to meet the agency's expectations and avoid problems.  
The NRC should not mandate the mechanic for a safety-conscious work environment, but should permit 
each nuclear plant owner figure out his own cost-effective way of conforming with the regulations and 
policy on employee protection. The NRC should focus on outcomes. When it receives allegations of 
harassment and intimidation, the NRC should investigate them promptly and vigorously. When such 
allegations are substantiated, the NRC should sanction the individuals responsible for the violations.  

The NRC recently issued a confirmatory order to Exelon after its investigation of an allegation 
determined that the Employee Concerns Program Manager at Byron had been discriminated against. The 
confirmatory order required Exelon to provide training on employee protection requirements to managers 
and supervisors, not only at Byron but also at Exelon's other nuclear plant sites. This action is a good 
model for how the agency should handle discrimination issues for the following reasons: 

I. It focused on outcomes (i.e., investigation of alleged discrimination to ascertain if performance 
conformed with the agency's regulations and expectations).  

2. When a performance shortfall was revealed, a case-specific remedy acceptable to the plant owner 
was imposed by regulatory order.  

3. An appropriate extent of condition enabled the remedy to be applied more broadly than just the 
original site department affected. I'

Our only criticism of this NRC action is that it failed to hold the individual(s) accountable for 
violating federal regulations by discriminating against the ECP Manager at Byron. The NRC must also 
sanction the individual(s). Accountability in discrimination cases is essential.
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Nuclear industry representatives and some NRC officials have contended that discrimination 
violations are just like other violations where the company, not the individual, is sanctioned. But 
discrimination violations are unlike violations involving failures to test equipment in accordance with 
Technical Specification surveillance intervals. Discrimination violations are only established after the 
NRC determines that Supervisor A retaliated against Worker B for engaging in some protected activity. In 
other words, the NRC documents that Worker B suffered some adverse action for doing the right thing.  
The NRC must impose a sanction against the individual(s) responsible for Worker B's mistreatment to 
balance the risk-reward equation. That sanction could be formal endorsement of the company's internal 
disciplinary action (e.g., letter of reprimand, counseling, days off without pay, etc.) or it could be an NRC 
enforcement action. The point is that the individuals who violate federal regulations on employee 
protection cannot do so with immunity.  

UCS recommends that the NRC handle discrimination issues in the following manner: 

A. The NRC's Office of Investigations should investigate, in a timely manner, all allegations of 
harassment and intimidation meeting the current prima facie threshold. The Discrimination Task 
Force examined an option for raising the investigation threshold to only those cases potentially 
leading to a Level I, II, or Im violation. But this higher threshold is predicated on facts not yet in 
evidence and only ascertained through investigation. Such "guesses" have no place in the 
regulatory arena.  

B. If all parties concur (NRC, company, and alleger), some form of Alternative Dispute Resolution 
may be used in lieu of the 01 investigation. UCS understands that ADR may yield some kind of 
"no fault" conclusion where the parties mutually agree to measures designed to "upgrade" or 
"enhance" the safety culture and concedes that this outcome contradicts our stated desire for 
personal accountability. The lack of personal accountability is tolerable in this case because: 

a. The alleger remains engaged throughout the process and has greater input in the outcome.  
b. The process is less polarizing than an 01 investigation. Consequently, there should be 

less "wear and tear" on the alleger and less tainting of the alleger's reputation. Therefore, 
there's reduced need to sanction the individual(s) responsible for the alleger's distress.  

c. The process probably will be more timely than an 01 investigation.  

C. If the 01 investigation determines that individual(s) violated the requirements of 10 CFR 50.7: 

a. The NRC must sanction the individual(s).  
b. As appropriate, the NRC must also order the plant owner to implement steps to improve 

the safety culture.  
c. The NRC's Pre-Decisional Enforcement Conferences involving both individuals and 

companies should not be closed to the public. When an alleger files a complaint with the 
US Department of Labor, hearings into the complaint are open to the public. They 
involve open-airing of information that the NRC cites as the basis for closing its pre
decisional enforcement conferences. Justice is best viewed in sunlight rather than 
shadows.  

Alternative Dispute Resolution should not be used to water down the sanctions after the 
completion of the 01 investigation. ADR after the 01 investigation substantiates that 
discrimination has occurred benefits the plant owner and provides zero benefit to the alleger. This 
imbalance is unacceptable.  

UCS thinks the steps outlined above are better than the "one size fits all" SCWE rulemaking 
recommended by the SMRT. These steps allow plant owners who have already established and
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maintained a good SCWE to proceed without being saddled with unnecessary burden. These steps 
identify plant owners who have been unable to establish and maintain a good SCWE and provide 
customized remedies. These steps therefore provide what is needed when it is needed where it is needed.  

If the Commission directs its staff to implement these three steps, or their equivalent, UCS will 
withdraw our petition for rulemaking on training.  

Sincerely, 

<ORIGINAL SIGNED BY> 

David Lochbaum 
Nuclear Safety Engineer 
Washington Office
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POLICY OPTIONS FOR NRC'S 
PROCESS FOR 

DISCRIMINATION ISSUES 

William F. Kane - Deputy Executive 
Director for Reactor Programs 

Frank Congel - Director, Office of 
Enforcement



Discrimination Task 
Group (DTG) Background 

"* Formed in April 2000 

"* Evaluated NRC's process for 
handling matters related to 
employee protection standards 

"* Proposed recommendations for 
improvement



DTG Background 
Cont'd 

" Conducted meetings in the 
regions and public meetings 
throughout the country 

"* Draft report issued in April 2001 

mAdditional meetings held and 
expanded scope of review 

* Final report issued in April 2002



Overview of Comments 
"* Improve process timeliness 

"* Prior release of Office of 
Investigation (01) documents 

"* Investigative technique concern 

* Whistleblower assistance 

-Aggressive NRC pursuit of these 
cases is unnecessary and can 
lead to chilling effect on 
management



Evaluation of Basic Policy 
Questions 

- Should NRC continue to be 
involved in discrimination 
matters? 

m Should the NRC base actions on 
individual cases of discrimination 
or focus on Safety Conscious 
Work Environment (SCWE)?



Basic Policy Questions 
Cont'd 

-Should the NRC investigate 
individual cases or rely on the 
Department of Labor (DOL)? 

*Should the NRC base actions on 
the underlying risk significance of 
the technical issues associated 
with a complaint?



DTG Recommendations 
"- No single proposal would address 
all the concerns that exist 

"* Raise threshold for 01 referral 

"* Resequence enforcement 
conference 

" Eliminate DOL referral 

"* Evaluate use of Alternative 
Dispute Resolution (ADR)



DTG Recommendations 
Cont'd 

"* Release 01 reports prior to 
enforcement conference 

"* Rulemaking to allow issuance 
civil penalties to licensee 
contractors 

* Assessment of 01 investigative 
techniques



Senior Management 
Review Team 

"- Reviewed the DTG's findings and 
recommendations 

"* W. F. Kane, DEDR 

"* C. J. Paperiello, DEDMRS 

"* S. J. Collins, NRR 

"* M. J. Virgilio, NMSS 

"* L. A. Reyes, Region i1



Senior Management Key 
Cons'iderations 

"* NRC strategic performance goals 

"* Risk-informed and performance
based framework 

"* Clarity and predictability in NRC 
programs 

"* Licensee experience and 
stakeholder comments



Senior Management 
Conclusions 

* Interim modifications to current 
process, incorporating the DTG's 
streamlining recommendations, to 
address stakeholder concerns 

* SCWE rulemaking, incorporating 
key elements of current NRC 
employee protection provisions, is 
recommended for the longer term



SCWE Rulemaking Vision 
"* Licensees establish and 
implement SCWE programs 

" NRC would oversee licensee 
programs through inspection 

"* NRC's role shifts from reactive to 
proactive 

"* Reduced perception of dual 
regulation with DOL



Proposed Attributes of 
SCWE Rule and NRC 
Oversight Program 

" Graduated SCWE program for 
different classes of licensees 

"* Employee and supervisor training 
and communication 

"* Performance measurement and 
indicators



Proposed Attributes 
Cont'd 

" Licensee follow-up for 
discrimination cases 

" Threshold for NRC investigation 

"* NRC inspection of licensee SCWE 
programs



Expected Outcomes 

" Maintain safety 

"* Increase public confidence 

"* Make NRC activities and 
decisions more effective, 
efficient, and realistic 

"* Reduce unnecessary regulatory 
burden



Briefing on Policy Options and Recommendations for Revising 
the NRC's Process for Handling Discrimination Issues 

r 'Decemnber 17, 2002 
Remarks by Ralph E. Beedle, Nuclear Energy.Institute 

Good morning. Thank you for the opportunity to speak before the Commission on 

the staffs Policy Options and Recommendations for Revising the NRC's Process for, 

Handling Discrimination Issues.  

This issue-the NRC's handling of discrimination issues-is of serious importance 

to the indiv'iduals that work in this vital industry. However, before I turn to the 

details of our views on the staffs options and recommendations, I would like to offer 

a few observations about this topic generally.  

First and foremost, the nuclear industry understands that it must maintain a safety 

culture that is best described as an overarching corporate and workforce recognition 

of the need to protect the public health and safety. It is each nuclear plant's single 

most important priority. A sound safety culture clearly assigns priority to safety 

over economic performance and is characterized by a host of features including 

defense-in- depth in plant design and operation, election of properly degreed and 

trained personnel, application of a conservative approach to protecting the reactor 
core, and adherence to all procedures and processes as a means of minimizing 

operational risks. A safety culture involves the constant use of rigorous technical 

evaluation, effective communication regarding all identified safety issues, and 

prudent decision-making. These features combine to ensure the public health and 
safety and promote ever rising standards of excellence in operational performance., 

A safety culture also embodies a set of responsibilities-responsibilities to raise 
I I . - 1 -. 1" j a ' '-'- a a '' a 

issues, to resolve issues, to assure productivity, to avoid work-arounds and backlogs, 

to set high standards of performance, to assure individual accountability, to 
maintain an appropriate work ethic, and to align management and employee goals.



Safety culture responsibilities rzun both to the organization generally and to the 
individuals that niakeiup tlhat 6 rganization-'management- and non-management 

alike. Safety culture may be thought of as the umbrella concept which creates the 
framework and sets the tone for every activity that takes place on a nuclear site.  

As part of its effort to ensure a safety culture, licensees also are fully committed to 
maintaining safety conscious work environment. We believe a safety conscious work 

environment is a necessary component of a safety culture. However, these two 
concepts are not the same and, in fact, using them interchangeably is confusing.  

A safety conscious work environment means nuclear workers are free to identify 
safety issues. A safe and successful commercial nuclear program depends on a work 
environment in which the workforce freely identifies and communicates safety 
concerns. Both the nuclear workforce and the management team must be 
knowledgeable about appropriate means'of communicating and responding to 
identified safety concerns. The nuclear industry's operating statistics and those 
gathered from the Reactor Oversight Process confirm that the industry's safety 

record has beiia~chieved, ~atleast in partI, because nuclear organizations encourage 

workers to identify safety concerns and demand that managers respond 

appropriately to identified concerns.  

There is no question that nuclear workers contribute to the objectives of the larger 
safety culture when they raise safety'concerns. But a safety conscious work 
environment, without the othe~r broad-based components of a safety culture, will not 

produce a safety culture.  

A safety conscious wor'k environment is'only one aspect of a safety culture, and 
similarly, h"anding of dscrimination for having raised nuclear safety concerns is 
only one aspect of adsafety conscious work environments. In this regard, we have 

observed'that too much of the NRC's Pasf focus has been on individual
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discrimination allegations,'as though such allegations alone are a measure of a 

safety conscious work environment. We sh6uld not now make the even greater 

mistake of equating isolated discrimination issues with safety conscious work 

environment and, in turn, the entirety of the broader safety culture.  

I make this point because the question originally posed to the Discrimination Task 

Group and now before the Commission is the following: "Is the-NRC adequately 

and appropriately implementing the agency's regulations which address a licensee's 

alleged retaliation'against an employe& who'engaged in a protected'activity?" As 

you are well aware, the industry believies the agency's handling of this issue could 

be significantly improved. Although' the genior inafiagement review team and the 

EDO havedidentified several options, none seem to achieve the appropriate balance 

between deterring discriminatory actions and ensuring that a licensee's work 

environment is not impaired.  

Throughout the extensive, two-year review process undertaken by the 

Discrimination Task Group and now the seniorcmanagement r~view team, the 

industry has consistently advocated aggressive reform in the NRC's implementation 

of its discrimination regulations and associated processes. We have made'the 

relatively straightforward recommendation that' the NRC allow individual claims of 

discrimination to be addressed the way they are by every other regulator for every 

other industry-by the Department of Labor:' 

Other federal agencies do not conductindep6fident inspection, investigation or 

enforcement activities relating to these discrimnination claims., Nor do they consider 

the impact that findings of discrimination have on the work environment. The 

deterrent effect of the DOL's process is judged sufficient. It is also reasonable to 

infer that other agencies do not evaluate the impact of discrimination on the 

workforce environment because they recoghiie that emhployeri will appropriately 

respond to a DOL' finding of discrimination. AFnd, although the NRC may have the 
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statutory authority to support independent enforcement action for discrimination 

cases, such action is wholly inconsistent with the actions of other similarly situated 

federal agencies.  

Clearly our recommendation that the nuclear industry be treated as all other 

regulated industries are treated is not new. We recognize that the Task Group not 

only rejected this recommendation but, indeed, proposed eliminating even its 

current practice to defer the NRC's investigation of discrimination claims until DOL 

has concluded its evaluation. In fact, the Task Group would have NRC and DOL 

investigate every discrimination claim in parallel. We strongly believe the 

Commission should not only reject the Task Group's proposal but, more 

importantly, reject this narrow, enforcement-driven approach and the assumptions 

that underlie it.  

Importantly, the EDO's recommendation concludes that it may indeed be 

appropriate to significantly limit or eliminate the NRC's role with respect to 

discrimination claims. However; the EDO also concluded that the NRC can only do 

so if the NRC promulgates a rule addressing safety conscious work environments. As 

evidenced by the actions of all other federal agencies, this either-or scenario appears 

to be based on the assumption that NRC enforcement is the only means by which 

licensees will achieve open work environments., I think it is important that the 

Discrimination Task Group noted that in the nuclear industry "[D]iscrimination, 

does not appear to be a common or prevalent problem." The Task Group further 

acknowledges that "NRC licensees generally seem to recognize the value of a safety 

conscious work environment" and, "[lit appears the nuclear industry is one of the 

more proactive industries with regard to soliciting concerns and feedback from the 

workforce." 

The Senior Management Review Team and the EDO advocate direct regulation of 

the safety conscious work environment with the assumption that a rule would
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provide criteria which; if abided by, will guarantee a safety conscious work 

environment. As Chairman Meserve stated in-a recent speech atthe INPO CEO 

Conference, there are clearly valid reasons explaining why the NRC has not 

previously issued a regulation of this sort. Not only has there been no need shown 

for direct regulation of safety cultureor a'safety conscious work environment, but 

such a regulation necessarily would be very subjective; it is likely to intrude 

inappropriately on management prerogatives. NThis -intrusion may well create a 

chilling effect on the most effective safety culture element-the commitment by the' 

organization's management.  

For similar reasons, the Discrimination Task Group did not recommend a safety 

conscious work environment rule because.- In theirreport, the Task Groups wrote: 

"[I]t would be difficult to develop, define, inspect and enforce a rule requiring a, 

safety conscious work environment." Previous attempts to develop such a rule were 

withdrawn 'due to the difficulties associated with developing requirements and 

assessment criteria. These reasons remain'valid today.  

The industry has been active in a number of areas that facilitate worker 

communication of safety concerns. Employee concerns programs, hotlines, 

ombudsman programs, and, when necessary, third party oversight boards, executive 

review boards, and multidisciplinary management teams, to mention a few.  

Licensees provide training to ensure management develops the skills to respond to 

and resolve safety concerns in a timely and appropriate manner. Licensees also 

educate nuclear w6rkers to understand their responsibility to identify safety 

concerns'and their right to do sowithoiit reialiatiion. Can licensees do more? 

Certainly, and'efforis to impirove are ongoing."INPO has recently' piloted a new 

evaluation pro'cess"with a sharper focus on sadfety uilture. Evaluation 'of 

organizati6nal behaviors; leadership; and *c6re values viill provide better insights 

into safety culture. -Additionally, the indu'stry 'i~nsidering industiy-based 

standardized review of various safety conscious work environment programs. In
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sum, the industry recognizes that it MUST instill the proper attitudes and 

behaviors to promote a safety conscious work environment and, thereby, avoid any 

incidence of discrimination.  

So what does the industry propose the Commission do? 

The current regulatory approach presumes a widespread work environment 

problem that simply does not exist and it assumes that enforcement in individual 

cases of alleged discrimination will yield the desired attitudes and behaviors. The 

Senior Management Review Team itself stated that a fundamental change in this 

approach is needed in order to move the employee protection program from a 

reactive function, which relies on the investigation and enforcement program, to a 

pro-active one.  

Accordingly, I believe that several ideas raised by the Senior Management Review 

Team warrant further dialogue and development with the participation of the NRC 

and stakeholders. In many ways, we believe that the Senior Management Review 

Team has attempted to be, and indeed has been, responsive to stakeholder input, 

including the industry's.  

While the industry's suggested solutions do not includ6'a safety conscious work 

environment rule, they do include a number of actions that would accomplish the 

goal articulated by Senior Management Review Team.  

The NRC, industry and other stakeholders may find common ground by 

focusing on practical programs, processes and performance measures that 

have been used to improve the work environment. This effort would be 

focused on identifying "best practices" already shown to be effective. The 

results of such an effort could be made part of or otherwise supplement the 

current NRC Policy Statement encouraging licensees to maintain a safety 

conscious work environment.
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" As already noted, the NRC should permit the Department of Labor to handle 

individual discrimination claims.  

" If the agency isto continue involving itself in any individual 

discrimination cases-and we would expect there to be a diminishingly 

small number of these-stakeholders must be provided with a clear 

understanding of the specific threshold and criteria for retaining such 

cases. Further, the agency must provide stakeholders with a clear 

description of the applicable legal standards. These standards appear 

to have changed in the last few years without a deliberate decision

making process overseen by the Commission. The objective would be, 

however, to decrease the agency's reliance on this regulatory approach.  

We stress this point because the 01 investigations have a very real 

effect on workforce-one that chills efforts to enhance performance, 

ensure appropriate standards, and instill accountability. We are 

concerned, and believe that the Commission should be similarly 

concerned, that this approach could have a detrimental effect in 

achieving a safety conscious work environment and, in turn, a true 

safety culture.  

Further, for those few discrimination cases in which the NRC is 

involved, the industry supports the use of alternative dispute 

resolution techniques. The alternate dispute resolution (ADR) process 

used should have as its goal reconciliation and mutually agreeable 

resolution. In this regard the NRC should recognize that if an 

acceptable resolution is achieved, there is no need for, nor, regulatory 

benefit in, undertaking an 01 investigation or enforcement action.  

In conclusion, the industry appreciates the Commission's consideration of these 

issues. The senior management review team's effort certainly demonstrates the 

desire to ensure that the regulatory approach fosters the maintenance and
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enhancement of the safety conscious work environments foundation already 

established through industry efforts. However, it appears that the Discrimination 

Task Group's recommendations present strong defense of the status quo. If change 

is to take place, the Commission will need to step out and lead that change for real 

progress to be achieved in this area. Commission leadership is needed and we 

would encourage the Commission to continue to provide a forum for further 

discussion and to encourage staff to focus on the strides already made in the area of 

safety conscious work environment. The industry would be an enthusiastic 

participant in that process.
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Paul M. Blanch 
Energy Consultant 

December 12,2002 

Dr. Richard A. Meserve, Chairman 
Commissioner Nils J. Diaz 
Commissioner Greta J. Dicus 
Commissioner Edward McGaffigan, Jr.  
Commissioner Jeffrey S. Merrifield 

SUBJECT: COMMENTS ON SECY 02-0166 

Dear Mr. Chairman and Commissioners: 

The NRC recently published SECY 02-0166 recommends rulemaking as a means to 
require nuclear licensees to establish and maintain a Safety Conscious Work Environment 
(SCWE). I offer my thoughts as someone who has experienced the effects of non-safety 
conscious work environments first hand; as someone who continues to network with 
many others whose lives have been affected by discrimination; and as someone who has 
spent many years now as a consultant addressing the needs of nuclear organizations 
regarding the establishment and maintenance of Safety Conscious Work Environments.  
For the benefit of the Commission, I offer my personal perspective on rulemaking 
objectives.  

I firmly believe that all parties, (i. e. licensees, NRC and whistleblowers) have the same 
common objective and that is to have an environment that encourages a questioning 
attitude and the prompt identification and resolution of all safety issues. Further, from an 
employee perspective, employees want to be positively recognized for their contribution 
to nuclear safety.  

From 1997 to the present, I have assisted Millstone, Maine Yankee and Indian Point in the 
SCWE areas and I now believe I know some of the measures that work and those that 
don't work. On my return to Millstone in February 1997 I was under the misimpression 
that if a licensee established a credible Employee Concerns program, all SCWE issues 
would be resolved. Only after a few years at Millstone did I realize that the ECP is only a 
small, but important, part of the overall SCWE effort.  

I have reviewed Mr. Lochbaum's] comments on this same subject and fully support his 
position that proposed rulemaking for a SCWE may be less than productive for 
whistleblowers, licensees and the NRC. While certain licensees may have the need for 
improving the SCWE, many, if not most, utilities have had few discrimination complaints 
over the past six years. Note from the enclosed table2 that 31 nuclear sites averaged less 
than one discrimination allegation per year and most likely do not need any type of
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SCWE rulemaking. The "one size fits all" approach is not what is needed at this time any 
more than a grammar school requiring antibiotics for all children when one or two 
children develop an infection.  

What is needed, for those sites with significant or large numbers of discrimination issues, 
is to learn from others what has been successful. I think I am in a position to understand 
what was successful at Millstone and Maine Yankee and to share these with the NRC and 
the nuclear industry. Again, the differences between Millstone and Maine Yankee were 
significant and the remedies were equally different.  

From all the media attention and the number of discrimination allegations (57 from 1997
1999) to the NRC, Millstone was at the extreme end of the spectrum requiring major 
efforts to fix its SCWE problems. Some efforts worked and some failed. The following 
lists in the order of effectiveness, those efforts I believe contributed significantly to the 
Millstone SCWE recovery.  

1. Leadership committed to and demonstrating by its actions that any type of 
discrimination was not tolerated.  

2. The NRC order requiring Millstone to have a third party (Little Harbor 
Consultants) oversight of the SCWE.  

3. The establishment of the Executive Review Board (ERB) with the responsibility 
to review significant proposed personnel actions to: (a) assure the proposed 
actions were not being undertaken because of the employee's involvement in 
protected activities; and (b) to ensure that the proposed action did not produce in a 
chilling effect in the affected workforce.  

4. The establishment of the "people team," a multi-disciplinary management team 
chartered to review and resolve potentially significant personnel issues before they 
became disruptive in the workplace or resulted in a breakdown in the relationship 
between the employee and supervision.  

5. SCWE training conducted for all supervisory licensee and contractor personnel.  

6. The establishment of a trustworthy and credible Employee Concerns Program.  

7. The establishment of a SCWE organization to immediately respond to areas 
within the Millstone workforce where a chilled environment or other personnel 
may exist, commonly referred to as a "hot spot." 

There were additional efforts such as the Employee Concerns Oversight Panel, 
Ombudsman, SCWE surveys, etc. that also contributed to a lesser extent to the Millstone 
recovery.
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An example of a "graded" approach to a SCWE recovery is Maine Yankee. During the 
years 2000 and 2001, Maine Yankee experienced a significant "spike" in the number of 
discrimination allegationis ahd reacted immediately.  

Maine's first approach was to engage experienced persons to resolve one of the more 
significant allegations. This process, similar to ADR, was extremely successful and 
resulted in the return to work of the alleger without any significant disruption to the 
workforce.  

Maine Yankee also embarked on additional SCWE improvements. These included clear 
expectations from the President of Maine Yankee, strengthened the ECP, conducted 
intensive SCWE training, and established an ERB similar to the Millstone ERB. The 
combination of these SCWE efforts is demonstrated by the fact that no discrimination 
allegations have been received by the NRC from Maine Yankee employees or contractors 
since 2001.  

I don't believe that the proposed rulemaking is necessary for all licensees. A "graded" 
approach, similar to the one employed at Maine Yankee should be encouraged and not 
"legislated" for all licensees.  

In lieu of rulemaking, the NRC should consider this graded approach to SCWE where 
needed. This approach should consider, among other things, the severity and the number 
of the discrimination allegations including cases of confirmed discrimination. For 
extreme discrimination situations, the NRC still retains the option of issuing an order 
similar to the order issued to Millstone.  

Should the NRC decide to encourage the confidential settlements and ADR-like efforts 
successfully employed at Millstone, Maine Yankee, and other plants, it could be with the 
understanding that there would be no 01 investigation or enforcement action should the 
process lead to a resolution acceptable to all parties.  

Further, the Commission should consider the direction from the NRC's ACRS. The 
ACRS is studying effective approaches for measuring 3 and fostering safety culture. Any 
method adopted needs to include an evaluation of the ethical behaviors of the senior 
leadership of the plants. The senior leadership is primarily responsible for, and to a very 
large extent determines, the culture that develops within their organizations. Without the 
proper leadership, most SCWE efforts will eventually fail.  

I believe the adoption of the lessons learned from Millstone and Maine Yankee (when 
needed) and implementation of preventive measures such as SCWE training and strong 
ethical leadership will accomplish the objectives of reducing the number of 
discrimination allegations while encouraging employees to identify safety issues.  

The insignificant civil penalties imposed against NU for 50.7 violations in the early 1990s 
were not a deterrent. If, however, those sanctions had instead been levied against
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individuals as well as the corporation, there's a greater likelihood that the behavior would 
have been turned around before the 1996 TIME cover story.  

Strong individual sanctions for 50.7 violations, and sanctions against organizations 
representing nuclear licensees, will send the clear message that harassment, intimidation, 
retaliation and discrimination is not tolerated. The failure to take actions against 
individuals may actually encourage future discrimination and further degradation of the 
SCWE.  

This approach, properly implemented will reduce unnecessary regulatory burden, increase 
public confidence, and maintain reactor safety.  

My desire is that the Commission considers all perspectives carefully as it moves forward 
on consideration of rulemaking to foster Safety Conscious Work Environments.  

Weather permitting, I plan to attend the Commission meeting on December 17, 2002 and 
will be willing to provide any additional input requested by the Commission.  

Sincerely yours, 

Paul M. Blanch 
135 Hyde Rd.  
West Hartford, CT 06117 
860-236-0326 

1 Letter to the Commissioners dated December 17, 2002 

2 Data compiled from NRC's allegation statistics.  

3 There is a state of the art risk-based safety culture measurement method that has been developed by a technical 
specialist at Millstone. This person has taken a personal interest in culture measurement, and since 1996 has studied 
and identified the optimal culture measurement methods applied at Millstone post recovery. Working with 
unpublished MIT studies of nuclear plant culture, various culture experts, and a professor from MIT, this person has 
developed what may be an optimal tool for culture measurement.  

The method measures leadership culture and uses it as a surrogate for safety culture. This approach is based on the 
premise that the leadership culture determines the safety culture that develops within the affected organizations. This 
premise is developed from culture studies of Millstone, and separate studies performed at MIT on the relationship of 
leadership to culture.  

This method was reviewed and preliminarily endorsed by John Sorensen, the author of NUREG 1756 "Safety Culture 
A Survey of the State of the Art." I recommend to the Commission that the ACRS review this method in detail, by 
hosting a presentation of this methodology prior to giving recommendations on safety culture to the Commission this 
spring.
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Reactor Discrimination Allegations 
Received CY 1997 October 31, 2002 

Three Year Change (2000 

Site 1997 1998 1999 2000 2001 2002 TOTAL to 2002)-(1997 to1999) 
DRESDEN 2 &3 2 1 4 11 18 12 
INDIAN POINT 2 & 3 2 2 3 8 4 5 24 10 
COOK 1 & 2 2 2 6 5 6 5 26 6 
DAVIS-BESSE 1 1 6 8 6 
MAINE YANKEE 1 2 2 6 11 5 
POINT BEACH 1 & 2 2 2 2 4 2 3 15 3 
BEAVER VALLEY 1 & 2 1 1 1 3 1 7 3 
CATAWBA 1 & 2 2 2 2 
CRYSTAL RIVER 1 1 2 2 
CALLAWAY 1 2 1 3 1 8 2 
SEABROOK 1 2 1 4 2 
ARKANSAS 1 & 2 1 1 1 
BIG ROCK POINT 1 1 1 
FARLEY 1 & 2 1 1 1 
KEWAUNEE 1 1 1 
MONTICELLO 1 1 1 
PRAIRIE ISLAND I &2 1 1 1 
SAN ONOFREl 1 1 1 
SUMMER 1 1 1 
SURRY 1 &2 1 1 1 
BYRON 1 & 2 1 4 3 2 1 11 1 
NINE MILE POINT1 &2 1 1 3 3 2 1 11 1 
GRAND GULF 1 1 1 2 5 1 
LIMERICK 1 & 2 2 1 2 5 1 
FERMI 1 2 i3 1 
PALISADES 1 2 3 1 
PEACHBOTTOM2&3 1 1 1 3 1 
PERRY 3 1 3 1 8 0 
COOPER 2 1 3 _ 6 0 
CALVERT CLIFFS 1 & 2 2 1 1 14 0 
FITZPATRICK 1 1 1 1 14 0 
HATCH 1 & 2 1 1 2 _4 0 
VERMONT YANKEE 2 1 1 4 0 
DRESDEN1 1 1 12 0 
FORT CALHOUN 1 1 2 0 
HARRIS 1 & 2 1 1 2 0 
MCGUIRE 1 & 2 1 1 12 0 
OCONEE 1, 2, & 3 1 1 2 0 
THREE MILE ISLAND 1 1 2 0 
TROJAN 1 1 -1 
VOGTLE 1 & 2 1 1 -1 
RIVER BEND 1 1 1 3 -1 
COMANCHE PEAK 1 & 2 1 1 1 2 5 -1 
PILGRIM 2 1 2 5 -1 
OYSTER CREEK 1 3 1 1 1 2 9 -1 
COLUMBIA PLANT 4 1 1 1 3 1 11 -1



Reactor Discrimination Allegations 
Received CY 1997 - October 31, 2002 

Three Year Change (2000 
Site 1997 1998 1999 2000 2001 2002 TOTAL to 2002)-(1997 tol 999) 
SUSQUEHANNA 1 & 2 2 4 1 2 2 2 13 -1 
SEQUOYAH 1 & 2 2 1 1 4 -2 
TURKEY POINT 3 & 4 1 1 2 1 1 _ 6 -2 
ST LUCIE 1 & 2 1 1 4 2 2 10 -2 
DUANE ARNOLD 2 1 3 -3 
SALEM/HOPE CREEK 3 3 3 9 -3 
BRUNSWICK 1 & 2 3 1 4 -4 
BRAIDWOOD 1 & 2 4 1 1 6 -4 
PALO VERDE 1, 2, & 3 2 1 2 1 6 -4 
WATERFORD 2 1 2 1 6 -4 
WOLF CREEK 3 1 1 1 6 -4 
BROWNS FERRY 2&3 3 1 2 2 8 -4 
WATTS BAR 4 2 1 13 10 -4 
SOUTH TEXAS 1 & 2 3 9 6 1 1 20 -4 
BROWNS FERRY 1 4 1 5 -5 
QUAD CITIES 1 & 2 3 2 2 2 9 -5 
DIABLO CANYON 1 & 2 2 7 4 13 -5 
LASALLE 1 & 2 2 1 6 2 11 -7 
RANCHO SECO 1 _ 1 7 8 -8 
HADDAM NECK 3 3 4 1 1 12 -8 
CLINTON 6 5 1 3 1 1 16 -8 
SAN ONOFRE 2 & 3 6 4 3 3 1 1 18 -8 
ZION 10 2 1 13 -13 
MILLSTONE 2 & 3 11 7 12 3 3 36 -24 
MILLSTONE 1 14 7 6 2 29 -25


