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COMR.‘MERRIFIELD
COMMENT RESOLUTiON —

“In thelr vote sheets aII Commssnoners approved the final rule as noted in an Afflrmatlon
Sessnon and reflected in the SRM issued on November 21, 2002. ' T



. ~ AFFIRMATION'VOTE

. R«EWSPVONVS;E;SHE“ET% o
TO Annette VIettI-Cook e
- ~Secretary of the CommIssmn ‘f
* FROM: @ - CHAIRMAN MESERVE |
- SUBJECT: . SECY-02 0084 - FINAL RULE ON DECOMMISSIONING
‘ TRUST PROVISIONS
Approved __X w/ edits Disapproved _ Abstain
Not Participating

COMMENTS:

| approve the final rule with the attached edits.” The revisions to 10 C.F.R. §
50.75 should provide the necessary assurances that funds set aside for the
decommissioning process will be available when necessary.

The text of the Federal Register notice includes a discussion at page 30
that bears on distributions from trusts, which is the subject of Secy-02-0085. 1
have inserted some text to reflect my vote on Secy-02-0085, but recognize that
this text may need to be modified once voting is completed on this paper.

SIGNATURE

" DATE

Entered on "AS" Yes '« No




downloaded electronlcally v:a the mteractlve rulemakmg websnte estabhshed by NRC for this

rulemakmg at httg I/ruleforum llnl gov
I ’,:'.) { - 1 General comments on'the proposed actlon

Comfpenis: . A

Severai kof {he commenters supported the NF}C’s goal to'niéinétain re”gula‘tory oversight
over nzygéleéridééommis;siohing trust funds, where necesséry‘, and agreed tﬁét théNhC may
neqd toAtvaketa more active oversight role regarding.decoinmiésioning trust agr‘e/gmenté. Two
other commenters commended the NRC for undertaking this rulemaking and fully supported t‘he
NRC'’s efforts to ensure th'at a utility industry made more efficient through competition remajns a
safe and reliable industry. Similarly, one commenter said it understands and agrees-with the
NRC's concem that the decommissioning trust corpus be safeguarded from investment risks.
The Nuclear Energy Institute (NEI) stated that “rgj;on taking into account the comments and
suggestions for improvement. .., NRC'’s propc:‘sed rulemaking and proposed guidance likely
will enhance the assurance for decommissioning funding already provided by the industry and
should imprgve public confidence that all nuclear power reactors will be properly
decommissioned.” Ten commentgrs endorsed NEI's comments. One of those commenters
also endorsed the comments submitted by Winston & Strawn on behalf of the Utility
Decommissioning Group and the Tennessee Valley Authority. However, one licensee stated
that the NRC should withdraw the notice of proposed rulémaking because existing regulations
from the NRC, the Intemal Revenue Service (IRS), and the State regulatory agencies are more
than adequate to protect the public health and safety. In their view, the proposed rulemaking is

duplicative of existing requirements and would add unnecessary regulatory burden without a

corresponding safety benefit.
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o ThlS llcensee also beheves that the proposed rule is mconsrstent with the NRC's - ' -

: regulatory burden reductlon rnmatnve Another commenter expressed srmrlar vrews and stated

- that“the proposed rule may elrmmate some of the ﬂexxbllrty of the exxstmg rule Yet another
commenter_ooposrng the rule said that if the NRC |ntends to continue to lmpose '
decommissionino fundi;ng conditions in indivtdual_ Iicenses,:th)ere is no need for the rule.

‘Five ~co’rnmenters noted that given the wide venety of trust instruments in‘eftec\t, itis
fitting that the NRC not develop a uniform trust fund etgreement that would be mandatory for all
licensees. Another commenter stated that the NRC’s prooosed approach in adopting standard
rules regarding decommissioning trust funds is superior to the existing NRC practice of applying
specific license conditions on a case-by-case basis.

A commenter stated that NRC's discussion of Test 4 in the statement of considerations
for the proposed rule describes that licensees “generalty” prepare annual reports, etc. and does
not specifically list annual calculation of the estimated cost as required by 10 CFR 50.75(b)(2).
Further, the Test 4 description specifies that “...these reports can be supplied to the NRC upon
request...” This availability upon request and the biennial reporting appear sufficient. The \/
Test 4 dis::ussion should justify removing 10 CFR 50.75(b)(2), or an explanation of the beneﬁt
of annual adjustments to the calculation vs. the biennial frequency of the funding status should
be provided.

Response:

With respect to the comments calling for the NRC to withdraw the rule, the Commission.
does not intend to do so. The Commission’s position, as stated in the proposed rule
(66 FR 29244) is that, “'E;ﬁtil recently, direct NRC oversight of the terms and conditions of the -

decommissioning trusts was not necessary because rate regulators typically exercised such

authority. With deregulation, this oversight may cease and the NRC may need to take a more
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2 ‘;"‘ other bindrng arrangements goveming so that |t would read “Llcensees usrng prepayment or

= :an extemai srnkrng tund to prowde fmancnal assurance shall provnde in the terms of investment
‘ gurdehnes for or other brndmg arrangements govemlng, the trust escrow account Govemment

fund, or other account used to segregate and manage the funds LT

Another commenter stated that it is not clear _whether"provis—ions in the proposed rule will .

supersede:license conditions previously imposed in license transfer proceedings, or whether
licensees with existing license conditions govemning decommissioning trusts must apply to
amend their licenses and whether these amendment applications would then be subject to
hearings. The inference is that the proposed rule would be applicable to all existing and future
reactors, as the rule is silent on the matter.

Response:-

The NRC acknowledges that the proposed rule could be burdensome for licensees still
regulated by PUCs and FERC, with no significant improvement in the public health and safety.
Therefore, the final rule will only apply to licensees that are no longer regulated by State PUCs
or FERC, with the exception that all power reactor licensees, both rate regulated and otherwise,
will be required to notify the NRC in advance of decommissioning trust withdrawals if these
withdrawals are made before permanent cessation of operations. The reason for this is that
some licensees, even though continuing to be rate regulated, may make withdrawais without
their rate regulator's knowledge. Given that any such withdrawals before permanent cessation
of operations are likely to be very rare, the NRC believes that this requirement \fg.;ié not be
_ burdensome. The NRC also excludes from this requirement any withdrawals from one
decommissioning fund that are immediately deposited in another decommissioning trust fund
either for one unit or between units (e.g., from a non-qualified to a qualified trust fund). This

change would essentially eliminate the potential for conflicts of standards between NRC, and

!/'
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o :"10 CFR 50 75(h)(4j should be modiﬁed SO that su‘bs‘ection (h) would not apply to any plant

. ':'whrch already has an NRC-approved decommrssronrng plan Another commenter stated that

- Ircensees who have docketed a PSDAH and a srte-specn‘" c cost estrmate under 10 CFR 50.82
shdutd be e)gernpt from the reporting requrrements and adjustments to cost estimates of
10 CFR 50.75. |

Several Commenters noted that “ordinary expenses” or “ordinaryJ administrative
expenses” should be defined, and that those paid periodically from the trust should be exempt
from the 30-day disbursement notification. Or, asfa eommenter noted, the NRC should clarify
which specific expenses paid from a fund would require NRC notification. One commenter
stated the definition should be consistent with Internal Revenue Code section 468A(e)(4)(B)
where expenses are defined as “administrative costs (including taxes) and other incidental
expenses of the fund (including legal, accounting, actuarial, and trustee expenses) in
connection with the operation of the fund.”
Response:

With respect to the comments on the 30-day notification for disbursements, the N‘RC
_ needs to have this information in a timely fashion in order to effectively monitor licensees,
especially when a licensee is not in decommtssioning under the PSDAR or an approved license
termination plan under 10 CFR 50 82.-

Onz.

kﬁﬁi’(}&l‘ concern with the 30-day disbursement notice was the problems it would
potentially cause for licensees during the process of decommissioning or decommissioning
planning. The proposed rule did not explicitly indicate that licensees who have complied with
10 CFR 50.82(a)(4) would be exempt from restrictions on disbursements. The NRC agrees

with this comment and this change has been made in the final rule because, as a commenter

13
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. noted the proposed requxrement would not add any assurances that fundlng is avallable and

N

 would duphcate notification requnrements at § 50 82 . PR w
/ g 'Hg:ili:{,d connments focused on the need for defln;tlons of ‘ordlnaryxe;(oenses and
“ordinary admlmstratxve expenses.” The NRC as a matter of conSIstency and expedlency, o
decided to make use of the IRS Code sectlon468A(e)(4)(B) def nition of expenses where they
are defi ned as “administrative costs (including taxes) and other_mCIdentaI e)gpenses of ,?he fund
(including legal, accounting, actuarial, and trustee expenses) in connection Yyith ihe operation of
the-fund." '
For clarification and consistency, the final rule includes the words of Section 2.2.2.4 of

DG_-_1106 in 10 CFR 50.75(h)(1)(iii), as suggested by one commenter. Further, the rule
language has been changed throughout from “30 days” to “30 working days.”

4. Restrictions on Funds

A. “Investment Grade.”
Comments:

Another major area of concem for twelve commenters in the proposed -« ~
10 CFR 50.75(h)(1)(i)(B) was the requirement that the trust hold only “investment grade”
securities. As one commenter noted, a requirement of “investment grade” investments. in the
trust is unnecessary because of applicable standards under State law, the proposed
10 CFR 56.75(h)(1)(i)(C), and the “prudent investor” standard used and defined by the FERC.
Adoption of a different standard by another regulatory agency would be problematic. The
“prudent investor” standard should apply in situations where other regulators have not
mandated an investment standard or specific investment restrictions to eliminate the possibility
of conflicts between NRC and other requirements. Also, this requirement goes beyond

conditions imposed in license transfer orders. Another commenter suggests that the

14
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One f nal related comment was that llcensees and trustees |n the absence of drrectrons
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The proposed prohrbrtron of ownershrp |n secuntles of other nuclear power reactor
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lrcensees was mstrtuted to forestall members of the nuclear lndustry from solely mvestrng therr
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nuclear decommrssronlng funds in each other’s secuntres Contrary to one commenter‘s As,ahr\

e prohibition implies that nuclear power is a risky investment and possibly out of the

NRC S junsdrctron the NRC belreves that this requrrement is consrstent with fund dlversrf cation.

The NFlC agrees wrth the suggestlon that the requrrement permrt a de mrnlmrs

tnvestment in othenmse prohrbrted mutual fund mvestments The f nal rule sets the de minimis

Ievel at 10 percent of the total value of a decommrssronrng trust account at or below whrch

mvestments in secuntres of companres ownlng nuclear power plants would be allowed

3

Wlth respect to the comment refernng to the ambrgunty of the proposed restnctlon asit
would apply to ﬁxed lncome mvestments the Commrssron contlnues to belleve that such a—
restriction should apply However because the rule wrll not apply to lrcensees that meet the
det” nmon of electnc utlllty” and that a de minimis level of lnvestment is now pennrtted any
effect of such a restnctlon should be substantrally mltrgated o

As to the ccmment suggesting that the proposed prohibition in the trust's ownership of
municipal or State-owned nuclear power plants be deferred to applicable State law, by having
the rule apply to only those licensees meeting the NRC’s definition of “electric utility” that

includes cooperatives and public power entities, this issue is rendered moot. The concem

relating to the proposed rule not allowing a municipal licensee from investing in securities

17



safe storage “fi nal dlsmantlement and llcense termmatlon in the rule because the regulatory
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gurdance is creatlng a requrrement not dlrected by the rule o
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Flrst lt should be noted that §50 75(e)(1) and (2) also requrre fuII fundlng of
decommrsslomng at the tlme termmatlon of operatlon |s expected Thus the commenters
:have not provrded a complete plcture of the srtuatlon Second the genenc formulas are based
on rmmedlate drsmantlement as the assumed method of decommnssnonmg ﬁTherefore those
llcensees certrfylng to formulas can not take a 2-percent credrt mto a SAFSTOR penod N
However a 2-percent credlt can be used when a srte—specrf c estlmate is exphcntly based on
deferred dlsmantlement Third, credlts may be tlmed for outlays for decommrssmnmg

expenses. Llcensees certrfylng only to the formula amounts (i.e., not a S|te specﬁ” c estlmate)

can take credit |nto the dlsmantlement penod (e. g the first 7 years after shutdown ) W \Ozmp

. . - [ rvie f‘l&f‘ bean
" E. Modlflcatlons to trusts. ‘ ;  Reviwedf
. L - : ) ’ W llact- :’J*i{r
CommentS' RIS - R «hw,eno'fc‘

Elght commenters stated that the NRC should define what IS meant by al matenal” C
modlflcatlon to atrust that would require a 30—day advance notn‘lcatlon to the NRC in miore
detail. If the proposed rule is adopted as written, the redundant reporting requrrements should
be deleted The commenter further stated that the 30-day notlf catlon for llcensees makmg
matenal changes to trust agreements should'notkapply to those changes caused by State orf :
Federal mandated changes'.; Lastly, the NRC should be required to notify licensees it there N
were no objections to proposed amendments.

Two commenters noted that the NRC should be aware that certain amendments to trust

agreements in the proposed rule may require PUC approval. As an example, two other

commenters noted that their PUCs approved the way the different types of decommissioning

24
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. 1;‘ radrologlcal and spent fuel funds has been economrcally and functtonally advantageous
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The flrst comment in thls sectron calls on the NRC to encourage the accumulatlon of .

] trust funds for the purposes of spent fuel management and non-radlologlcal decommlssromng

costs. The collectron of funds for spent fuel management is already addressed m o

10 CFR 50 54(bb) where |t mdrcates that llcensees need to have a plan mcludrng frnancrng, for
spent fuel management Any NRC requrrements wrth respect to the accumulatlon of funds for
non radrologrcal decommnssronmg costs would be beyond the range of the NRC's legal
authonty The NRC does not object to Ilcensees mingling funds for decommtssnomng actlvmes
as defined by the NRC and for other activities outside the NRC's det" nition. However if funds
are mrngled in thls way, licensees need to ensure that separate sub-accounts are estabhshed |
so funds for each type of activity are appropnately identified. ‘

As to the statement made by commenters that restnctlons should not apply to funds

held in trust for purposes other than radlologlca! decommrssnomng, the Commlssron S posrtron is -

thatwrthdrawals for non-radioactive decommlssronmg expenseQ?at do not affect the amount ‘
of funds remaining for radiation decommissioning costs are not covered by this rule. Hdwever,

the Commlssron is not proposmg that licensees mstttute separate trusts to account for the ]
dn‘ferent types of actrvrty The Commrssmn apprecuates the benefits that some hcensees may
derive from thexr use of a single trust fund for all of their decommlssxomng costs both ;

radiological and not; but, as stated above, a licensee must be able to identify the individual

amounts contained within its single trust.

“dhat ace cewey derwved Leom Lnols
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The remalnder of the comments relanng_o State junsdiction and llcensees already rn T
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decommrssroning become moot because this rule wnll not apply to Iicensees under State or

FERC regulatron or to licensees wrthdrawmg monles under 10 CFR 50. 82

- T

eH lmplementatlon of the new rule

. Commentsz |

) : '“Elew\)/en‘ commenters Jnoted‘ that the proposed rule does not contain ‘any pla.ns for'
transrtron from the exrstrng provrsrons to the new requrrements The rule provrdes neither a
’ penod for an effectlve date nor any plans for transition from exrstlng trust agreements to the
requrrements of the proposed rule. These commenters stated that lt is also not clear if the 6—
new rule only applies to licenses in a deregulated environment or licensees who are pursu,ing
renewal or license transfer of all licenses. The NRC should clarify what actions licensees must
take with regard to existing trust agreements and when these actions must be completed if the
proposed rule becomes final. The NRC should allow licensees sufficient tlme to review and
conform trust documents to comply with the fi nal rule to avond or at least minimize,’ adverse
financial impact on decommissioning funds resultlng from compliance W|th the proposed rule.
These commenters suggested that grandfathe_ring or a reasonable transition period'should be
allowed for existing decommissioning funding arrangements that cannot be amended or
terminated without substantial penalties.

E One commenter stated that the—implementation period should be no shorter than 90
days and that the rule should permit case-by-case extensions where there is good cause. A
second commenter stated that a transition period of at least six months before the new
requirements are made effective is needed. Another commenter suggested that the
implementation period should be extended to a period of “not less than one year” because a

small number of trustees act for a large number of licensees and their trusts. Still another

31
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nsk/retum spectrum. Prudent drversrﬁcatlon ¢an be benefncral for all stakeholders " S
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The proposed prohlbrtlon of ownershlp in secuntres of other nuclear power reactor
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Ilcensees was mstrtuted to forestall members of the nuclear mdustry from solely mvestlng thenr -

nuclear decommlssmmng funds in each other’s secuntres Contrary to one commenter‘s g

posrtron/ o - oL _
Clhat% prohibition implies‘ that nuclear power is a risky investment and posSiny out of the

NHC’s junsdlctlon the NRC believes that this’ requrrement is consistent wrth fund dwersrf‘ cation.

The NRC agrees with the suggestlon that the requrrement permlt a de minimis ~
investment in othenmse prohlbrted mutual fund mvestments The fi naI rule sets the de minimis
level at 10 percent of the total value of a decommissioning trust account ator below whlch
investments in secuntles of companies owning nuclear power plants would be ‘allowed.

Wth respect to the comment referring to the amblgurty of the proposed restnctlon as it
would apply to fixed income mvestments the Commrssmn contmues to belleve that such a
restriction should apply. However because the rule will not apply to licensees that meet the
defi mtron of electnc utlhty" and that a de minimis level of mvestment is now permltted any
effect of such a restnctron should be substantially mitigated.

As to the comment suggesting that the proposed prohibition in the tmst’s ownership of
municipal or State-owned nuclear power plants be deferred to applicable State law, by having
the rule apply to only those licensees meeting the NRC's definition of “electric utility" that

includes cooperatives and public power entities, this issue is rendered moot. The concern

relating to the proposed rule not allowing a municipal licensee from investing in securities

17
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Eleven commenters noted that the proposed rule does not contarn any plans for

- transmon from the exnstrng provrsrons to the Hew requrrements The rule prowdes neither a

- penod for an effectrve date nor any plans for transrtron from exrstlng trust agreements to the
requrrements of the proposed rule Theses/commenters stated that it |s also not clear. lf the
new rule only applres to licenses in a deregulated environment or Ircensees who are pursumg
renewal or llcense transfer of all licenses. The NRC should clanfy what actlons Ilcensees must
take with regard to existing trust agreements and when these actions must be completed if the

3

proposed rule becomes final. The NRC should allow lrcensees sut"l~ cient time to revrew and

-

conform trust documents to comply with the fi nal rule to avord or at least minimize, adverse
f nancral lmpact on decommrssronlng funds resultrng from complrance wrth the proposed rule
These commenters suggested that grandfathenng or a reasonable transrtron period should’be
allowed for exrstrng decommlssromng fundlng arrangements that cannot be amended or
ten'mnated wnthout substantlal penaltles ' 7 ’

One commenter stated that the |mplementat|on period should be no shorter than 90
days ‘and that the rule should permit case-by-case extensions where there is good cause. A
second commenter stated that a transition period of at least six months before the new
requirements are made effective is needed. Another commenter suggested that the

implementation period should be extended to a period of “not less than one year” because a

small number of trustees act for a large number of licensees and their trusts. Still another
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