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SYNOPSIS

This investigation was initiated on January 29, 2001, by the U.S. Nuclear Pgegulatory 
Commission, Office of Investigations, Region III, to determine if a forener 

•at the Byron Nuclear Generating Station had been discriminated against for raising 
safety concerns.  

Alleeation 1: Deliberate Discrimination Against anfor 
Raising Safety Concerns Relating to a 

Based on the evidence developed, the investigation did substantiate the allegation of deliberate 
employment discrimination against the forme by a former 
Nuclear Oversight Vice President.

Alleaation 2: Discrimi: 
Concerns Relating to ai 
Intimidation

Wfor Raising Safety 
'Harassment and

Based on the evidence developed, the investigation did not substantiate the allegation of 
employment discrimination against the forme 
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DETAILS OF INVESTIGATION

Applicable Regulations 

10 CFR 50.7: Employee Protection 
10 CFR 50.5: Deliberate Misconduct 
42 U.S.C. 5851: Section 211 of the Energy Reorganization Act of 1974 

Purpose of Investigation 

This investigation was initiated on January 29, 2001, by the U.S. Nuclear Regulatory 
Commission (NRC), Office of Investigations (01), Region III (RiI), to determine if a former 
Employee Concerns Administrator at the Byron Nuclear Generating Station (Byron) had been 
discriminated against for raising safety concerns.  

Background (Exhibit 1) 

On June 26,2000, at Byron, noiidteNCihat he wa .M as, the result 
of his necatiodentifncgative findings regardin the safety conscious terk 
environment in thewB on felt he for an 

Yri=Th~isissue is identified as Allegation 1.  

Agent's Note: Mike IEFFLEY, former Vice President of Nuclear Oversight, was 
subsequeny determined to have been the selecting official for the¢i 

S p ositio, applied for.  

sofeltDavidEWIG Senior Vice President, whom i 
5may have been instrumental in 

p not being selected for position within the Commonwealth Edison 
Company (CornEd) (now Exelon) system. This issue is identified as Allegation 2.  

On January 29, 2001, an Allegation Review Bqad (ARB) requested that 01 initiate an 
investigation to determine wheth er kvas discriminated against for raising safety 
concerns by preventing his placem'ent in anoth~e employment position within CornEd, in 
violation of 10 CFR 50.7.  
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Interview of Alleger (Exhibit 2)

hibit 21, pp. 25, 27-28;E bi3, 

p. 1; Exhibit 4, p. 1; Exhibit 5, p. 1; Exhibit 6, p. 1).  

said he had known for about a year prior to thee 
position being eliminated that this was going to occur (due to Exelon's merger wit Ph 
Electric Company (PECO) and their joint subsequent reorganization). As a result/ 
began to pursue other employment opportunities within the company, mcl ding formally thapplyingfo~fr one of the tw 0l• poiin on whc 

I plied for this position withI -EFLEY.  

sad e was interviewed r this position by JiEFFIEY, but HEFFLEY said he did not have to sit 
down and talk with him sadHFLY questione n why didn't he 

Exhibit 2, pp. 10-11, 39, 61-62; 

Exhibit 7, p. 1).  

Agent's Note: IIEFFLEY's comment referred to b a ou t of place, 
,sinc never reported to EY,buttohle 

Regarding the second allegation, said oke with Steve LAWSON, 
Corporate Project Manager, Turbine Services, who askedo havesend in a 
resume, whic1id oaid, ho ever, there was no .m .M od0 
position posted at that partcular time As understo from LAWSON, HELWIG, 

Ted jtN1WGS, Vice President, Business Services, and LAWSON's supervisor, Bill SNOW, 
may have been involved in the job selection process. Subsequen tld said the last 
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time he spoke with LAWSON, he told "you mi 
area." What botheredjý ý about this was that hek

want to just keep looking in your

•tI-BELWIG,ýhad no eiidence to support that because of 
iiELWxIb took any actipon against 4 getting selected for a, 1 

position (Exhibit 2, pp. 41, 44, 46, 48-51 , 54 Exhibit 8, pp. 1-3).

ting regarding either the.  
osition (Exhibit 2, p. 65).

Coordination with NRC Staff

On January 29, 2001, an ARB was held and requested that 01 investigate the employment 

discrimination complaint to determine if had been discriminated against.  

Coordination with the Reaional Counsel

.5

Document Review 

Review op s lAssessment Reviews

7c
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Event LoR

provided an 'Event Log" I 
employment discrimination comnplaint.,

l•mog~position

time ine from his perspective relevant to his 
1 v interviewed by BEFFLEY for the 

vas contacted by

Dennis WINCHESTER, former Executive Assistant to IEFFLEY, on 
informing w y hewasRot selected for the position.  

The reasons given wherewas lacking included: (1) pa.t or previous manager 

experience; (2) maturity and managerial experience to deal with executives; (3) interface with 

high level managers/officials of the NRC; and (4) willingness to move to the Mid-Atlantic ROG 

(Exhibit 10, pp. 1, 3, 8; Exhibit 30, pp. 1-3).  

at.has experience in working with 

three Site Vice Presidents; and has appraised senior and executive management of options 
to remedy programmatic weaknesses, including communicating significant issues and 
trends, in a timely and thorough manner (Exhibit 7, pp. 1-3; Exhibit 16, pp. 1-3).  

Narrative Report

__ ipprovided a "Narrative" report that included details about 
reeardinu his emlployment discrimination complaint. By letter datedl

more documentation fo suppor .art 
as going t6 "look into th sue." was asked to 

'coo erate with and to meet ith Bob DEPPI and Karl MOS , which he did onn r about 
•tas-t questioned in great depth as to the number of people who 

rwould After about 2 to 2½ hours of meeting with DEPPI and MOSER, 
felt this meeting was like an "interrogation" of him. Subsequently, WINCHESTER 

filled in for DEPPI and met witljin ýln with MOSR. MOSER was new to this type 

of assessment and quality area. Onwas asked to provide a briefing 

on thlto Rich LANDY, Vice President of Human Resources and Administration, 
Rod KRCH, Reguilatory Services Vice Pfesident, and Bob HELFRICH, Attorney. At the end of

NOT FOR
REGION II
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the briefing, LANDY agreed with

Comnarison of Resumes_

ecandidatquWJLojth fo i Awnposition. 01's 

rev iewo and resumes indicates the following:

was assigned vAious 
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Chilled Environment Concerns at Byron

By letter dated September 2, 1999, the NRC documented the results of a May 27, 1999, public 
meeting held between CornEd and the NRC. The NRC stated in the letter, "We agree that there 
was a chilled environment within the operations department that was not conducive to a safety 
conscious work environment." The NRC documented that CornEd staff stated there had been 
significant management personnel changes at Byron and the new management team was 
committed to maintaining a work environment conducive to raising nuclear safety issues.  
Corrective actions included performing an additional assessment of the safety conscious work 
environment. In ComEd's letter dated January 24, 2000, CornEd provided the results of their 
assessment, changes to the licensee Corrective Action program, and also provided an historical 
perspective of safety conscious work environment/chilled environment concerns that had been 
of issue to the NRC. By NRC letter dated March 31, 2000, Exelon was advised that the NRC 
continued to have concerns with Byron's safety conscious work environment and will continue 
to monitor this area (Exhibit 32, p. 3; Exhibit 33, pp. 1-9; Exhibit 34, p. 2).  
Review of Candidate Summary Forms 

Exelon interviewers of prospective job candidates complete a "Candidate Summary" form on 
each candidate interviewed. Exelon contracted with an outside f to assist in evaluating and/or 
providing insight on prospectivecandidates. 01 requested the 
Candidate Summary forms filled out by the interviewers o 

position, however, Exelon was unable to produce these records (Exhibit 30).  

was interviewed by an outside contract representative Rebecca PIGOTT7, 
International. PIGOTT comDleted a Candidate mary fdrm o dated oM 
A1recommending for selection to the, oion.  
For each Core Leadership Competency category, PIGOTT rated as havinj a 
"Streen categories, and as "Competent" in eight other categories. PIGOT did not 
r as "Needs Development" in any category, which was the remaining and lowest 
rating (Exhibit 30, p. 3).  

IIEFFLEY's complete Candidat Summary form dated shows 
he did not recommen for selection to th position.  
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HEFFLEY marked as "Competent" in seven categories; "Neets Development" in 
seven categories; one category was not rated; and did not rateAs having any 
"Strengths" (Exhibit 30, pp. 1-2).  

U.S. Department of Labor Information 

did not file an employment discrimination complaint with the U.S. Department of 
Labor.  

Evidence 

The individuals shown in the List of Interviewees section of this report were interviewed 
concerning the employment discrimination complaint(s) filed

Analysis of Evidence 

.Allegation 1: Deliberate Discrimination Against an 
Raising Safety Concerns Relating to a 

1. Protected Activity

i 2, ppReports 
,hibit 2, pp. 2 5, 27-3 0;

2. Knowledge 01 kProtected Activity

In addition, HEIFFLEY leame 
iring his (HEFFLEY's) interview with

NOT 
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HEFFLEY said he personally read thel 
HET EY said he spoke with LEVIS about the

preport.  
pp. 13, 17-19).

LANDY received a call from LEVIS asking LANDY to go over thm 
questioning whether the facts and statistical information 

I supported the conclisions. LANDY read the report and had trouble understanding it. LANDY 
thought(iid his best to do a good review. LANDY's recommendation was that a.  
deeper, more comprehensive review was necessary, that 
"was sort of superficial." LANDY wanted to bring in a team of really experienced people 
(Exhibit 21, pp. 21-25).

DEPPI worked with for the first time at Byron when DEPPI was asked elieved 
be by HEFFLEY or LEVIS) to follow-up on theLc 

,completed, maybe 6-8 weeks after DEPPI arrived on-site at Byron (approximatels m DEPPI said he felt the report was superficial and needed to be more in depth to get to 
whether it was a perception or a reality (Exhibit 18, pp. 14-16, 46-47).

*to

WINCHESTER received a phone call from HEFFLEY around the end of May to early July 
time frame.. During this phone call, HEFFLEY told WINCHESTER that he (WINHESTER) 
had been requested by LEVIS to follow-up on tByron.  
WINCHESTER said when LEVIS looked at the report, there were still open questi6ns in his 
mind (Exhibit 20, pp. 12-14).

"somewhere, midway thr

Agent's Note: .lrecolection of the meeting with MOSER and DEPPI was 
documented in a "Narrative Report," which indicatedxnmet with them on 
either as auestioned in ere'at denth as to the numbe

stated, "After about 2-21/2 hours of what turned out to feel like an 
interrogation, I left the meeting at approximately 4:00 PM" (Exhibit 11, pp. 5-6).
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ABROCCO had no real involvement relating to the t 
"•conducted, since this was not his area of responsibility until BROCCOLO took over 

the position of Director of Nuclear Oversightin September/October 2000. He then became 
aware of xhibit 19, pp. 9-11).  

3. Unfavorable Action Taken Again.t•

lg~ eI-I , __ _ _ _ _ _ _ _ _ _ Yhe was retaliated against and not selected 
position (Exhibit 2, pp. 5, 48-51, 103;

4. Did the Unfavorable Action Result from.1 o ngfamine in a Protected Activity

ýh was a result of the PECO/Exelon merger reorganization.

was not involved in the decision-making process (Exhibit 9, pp. 11-12,
31-32).

HEFFLEY held the Nuclear Oversight position for about a year, from about January 2000 until 
January 2001. TEFLY put the Nuclear Oversight organization06 

eported to Human 
'Resources, so HEFFLEY had a couple of discussions with LANDY (Vice President, Human 
Resources), but he (LANDY) was not involved in making the selection. HEFFLEY was the 
selecting official with recommendations from BROCCOLO (former Independent Assessment 
Manager), who was his direct assistant in that ROG, and the Nuclear Oversight Managers, 
including specifically DEPPI (former Manager, INuclear Oversight, Byron). BROCCOLO denied 
providing any performance input on 1 to any of his supervisors, including HEFFLEY.  
BROCCOLO was not involved in the decision making or interviewing process for selecting the 

but indicated that HEFFLEY 
was the selecting official. BROCCOLO not I ok through the candidates' resumes to 
determine if he would have also selectedAN HEFFLEY said DEPPI gave him feedback 
on what he saw, even though it was poor timing and DEPPI hadn't been at Byron long. DEPPI 
reported directly to BROCCOLO and indirectly to the Site Vice President, Station Manager 
(LEVIS). DEPPI came to the Byron site around April 2000, and had no involvement in the 
selection process or of bein involved in any conversations that discussed the candidates' 
attributes for the 1_ DEPPI denied providing any 
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input to HEFFLEY relating to the selection to fill these positions, but saidhe di• have a couple 
of discussions with HEFFLEY and/or BROCCOLO about u tl DEPPI said he 
felt thefmnvas superficial and needed to be more in d6pth to get to whether it was a 

erce ti-on oir a reality, and needed recommendations. According to DEPPI, in June 2000, 
mitted not seeing or of having any discussions with 

& on overseeing hi DEPPI said he was not aware of 
any other Nuclear Oversight Managers who had input into the selection process. The selection 

fia~ctn o hccording, to IHEFFLEY. HETFf'EY said input -on the selection of the 

. • _was also obtained from an outside contractor looking for promotability and' 

"concerns about people being employed in those different positions" (Exhibit 14, pp. 3-13, 25; 
Exhibit 18, pp. 10-11, 38-41, 47-48, 52; Exhibit 19, pp. 9, 14, 16-19).  

Agent's Note: Contrary. to DEPPI's testimony tha(.dmte not seeing 

r" r of havine anv discussionswion overseeing the 

6a to have a clear underst dingo 

this investigation, but made some changesto what was going to be asked during the 
Awas determined that 

because it wa etto be necessary (Exhibit 9, pp. 36-37).  

LEVIS wanted to knowwhat the specific issues in the 
_ _ LEVIS felt there were perceptions that 

had, but he was trying to get to the specifics so the Rroper correective actions could be formulated 
and taken. LEVIS didn't thinko -- - ontained what LEVIS called "actionable 
items" that could be fixed, so LEVIS was interested in a 

__ LEVIS discussed this with FEFFLEY, about needing 
more information to figure out'what action to take. LEVIS reeived three or four distinct 
corrective actions to take -, LEVIS did not 
disagree with the data that was presented in but wanted to find out what it 
meant. LEVIS didn't understand how the c'onclusion was reached without more information.  
LEVIS stated, "The fixes lie in understanding the issues, 
(Exhibit 22, pp. 21-22, 25, 28-30, 32, 37).  

According to LEVIS, a 
not was, "would When LEVIS was asked the 
difference between using the terminology of undesirable priecursors (used in LEVIS' 
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September 18, 2000, letter to the NRC) versus .aying al LEVIS stated, "we 
found in a follow-up look by " that there were some specific communication 
issues in the department that needed to be addressed. Given where we were at that time, we felt 
that those issues were unchecked. In fact, some issues could result ir' 

" LEVIS noted that past 
.penodic, )didn't agree directly with 

yso it was another piece of conflicting data that LEVIS had to resolve.  
LEVIS was asked if'there was a concern that the actions that the company hatbeen taking to 

, were not effective if' conclusion were 
to stand. LEVIS responded, "... I mean, would I be at all surprised if someone could draw that 
conclusion? I don't think so, but you know, from where I sit and my responsibilities, I've got to.  
go fix this" (Exhibit 22, pp. 25, 28-30, 32, 37).  

LEVIS and WINCHESTER were not involved at all in the process of selecting the(_,.. 
'positions. LEVIS did not provide any input to anyone on this matter or 

on. performance. LEV•IS did not make any recommendation to HEFFLEY not to 
sefect for an_ position (Exhibit 20, pp. 39-40; Exhibit 22, pp. 33-36, 38).  

LANDY said he received a phone call from LEVIS questioning whetherC 
had sufficient facts to support his conclusions and asked LANDY to look th4 over.  
According to LANDY, this was not unusual ,sincd 'to him.  
LANDY said he had trouble understandingl and met 
withQ-, and - to discuss the-I LAY said- )brought more 
data, which was helpful, and they met for about 1-2 hours to discuss then . LANDY said it 
was hard to get comfortable wvith some of the conclusions with certain of the data that was used, 
In the end,LANDY concluded a "deeper ... and more colpprehensiv•e" review was necessary,, 
LANDY wanted experienced people front "to sort Qf take this data and then " 
add to that by getting some more data, it's a, . .tcIelp us find out what's 
going on and what we should do to sort of get-this thing turned around" (Exhibit 21, pp. 21-24).  

Agent's Note: Rather than review the with a "more 
comprehensive" overall review and "add to that... data' the% 

and of most 
significance, change-d- conclusion that a 

jo thenreiwo 
Ihef questions asked versus the questions asked bf`" )in the 

I did not appear all that different. Tlie' 
"_questions asked do not appear any more iPrdepth in comparison to the 

questions asked by
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WINCHESTER as contacted by HEFFLEY, his boss, at the request of LEVIS, requesting that 
etermine what specific actions need to occur involving a 

issue. WINCHESTER, in about the end of May to early July (2000), worked with 
DEPPI and •IOSER "to really mentor them through this and help them determine the focus, get 
the scope, point them in the right direction." The message WINCHESTER received was LEVIS 
"didn't know what to go after to fix. It was just this grandiose statement thete's a(vw 

• MOSER and WINCHESTER met to understand

how, ,thestatement tat, f WIH R did not question or intend to cr 
WINCHESTER statet e_•was questioning, "Where do we need 
to focus this assessment at? We don't want to have to go back in there and do eve bod in 
train* 9." MOSER's understanding was that VIS "had... great concern (with 

•b ecause it talked about aMOSER was asked to go out and add more 
detail, "validate that the conclusio at had was accurate or not." 
WINCHESTER was given a -ithout the findings of fact section (summary3 and 
recommendations were also not included) that he thought was from the that 
m .• had presented to LEVIS. According to WINCHESaTER able to 

"get t e numbers to substantiate the population and the percentage thAt showed how he reached 
those kinds of conclusions (Exhibit 20, pp. 7, 12-25, 27-28, 44; Exhibit 29, pp. 12-13).

WINCHESTER said as a

'conducting the interviews of th 
memo from MOSER to HEFFI

"operations group" was fdcaifbn because that was the 
R 'WINCHESTER indicated MOSER and £ 

assessment and wrote e and he (WINCHESTER 
MOSER felt his ,ueqtions went deener than those o

,it was decided to focus on the 
MOSER was tasked with 
"ER identified a 

results of thhefd 
MOSER in~licated that te`

were the oni 
epe nthe

cud the 
it the end.  
ided that the
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(Exhibit 20, pp. 18-25, 27-28, 44; Exhibit 24, p. 1; Exhibit 29, pp. 10, 12-13, 33).

Agent's Note: A review of the recommendations and conci 
shows similarities to three of the five 

I hii11ptpr1 iccmiip fnh1Awg!

MOSER thought "the conclusions he h 
arrived at were not that different, so I thought he

a differentconclusion in the• 
•E(Exhibit 29, pp. 17-19, 34).

arrived at and the conclusions I (MOSER) 
did a fairly good job." MOSER characterized 

es, whereas MOSER characterizedi 
MOSER the any intent to come to 

than

WINCHESTER denied the questioned any of the data that was in 
the 9Lý Ný . 'hen WINCHESTER was asked if he took exception to any 
portion of the (he reviewed), WINCHESTER stated, "No. Our charter was not to 
challenge or question the as like where do we go focus... We were not there under 
any pretense to challenge results or conclusions. It was merely find out what we can 
bring back to Byron Management to fix this issue" (Exhibit 20, pp. 26, 30).

Ray BOOK, Corporate Employee Concerns Investigator, Exelon, was interviewed on his last day 
with Exelon after 21 y ars of employment. BOOK said he was being terminated. BOOK said he 

as known for 20 years, from when BOOK started to work at Dresden and 
BOOK denied reviewing any of 

from e . at Byron or of any 
involvement related To the __________ that was done at Byron during the

S'BOOK said he was invi
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~-,done at Byron that cut across all the disciplines at the site, beyond just the T he,61h. was geared toward the safety conscious work environment to look 
at what the-culture was across the site. BOOK said MOSER was the leader of the 
team and the team reported to WINCHESTER at that time, who reported to HEFF.EY. The 

"oonclusion basically was that there wasn't a problem with the safety conscious work 
environment (Exhibit 26, pp. 5-6, 9-14).  

BOOK indicated interviewing was the only method used to gather data for this assessment.  
BOOK said he was the one who did the analysis and prepared the report. BOOK denied having 
any concerns about the data for that report being manipulatedin any way, especially since he was 
the individual who completed the data analysis. BOOK said this was the onl ' t ehad 
compiled the data fort BOOK denied being aware of anyone manipulating dta on an 

"_______ (Exhibit 26, pp. 15, 22-24).

Agent's Note:.ad-laidmed he learned that BOOK was pressured and knew 
that occurred to that came to a

about the license /s - letter to the 
r ii an Resourcermanagement determined there were
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WINCHESTER informed that he wasn't selected for either of the 
ositions and y he wan't selected, basedon the reasons IEFFLEY toh 

WINCHESTER. WICHESTER also dtvised rteas Hiti e Y tol 
-(rraidwood), two other applicants for the 
positions. WINCHESTER identified the criteria that HIEFFLEY was looking for was recent 
managerial experience, because thes ositions were going to be like self-directed 

ositions; another criteria was diversi and the fast was the willingness to go to the east coast.  
did not have the recent requisite managerial experience, 

nor were ey wiling o relocate, according to WINCHESTER WINC STER said, 
had recently held the manager
positions at. M(ExfE

Agent's Note: 
time oQf 
time (Exhibit 2, p. 1t17

testified he told HEFFLEY that due to family concerns at the 
"interview, he wasn't able to relocate, but would like to at some

WINCHESTER believed everyone in

_ awzatioplan, but thatI

In June 2000, DEPPI was asked 
report, so DEPPI reviewed thei
the_ 
statistics, however, in his opinioi 
with his questioning and method
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DEPPI said th concluded that there were communication issues 

that could be improved. • D sma I a ----Dt 6had been determined to exist, it 

would have been necessary to replace the responsible individu Is and perform a reorganizatipn.  
DEPPI was included,* -

whereas I DEPPI stated 
inlooked at .eir basically,,, 

SWe looked at where iwd belie• d, based o he 

pr into, and aae oerception St 
problem may lie, and w get specific and get deeper into, say, is it a perception or is it a 

reality, and would people raise issues, not raise issues, that kind of thing. So there was a specific 

part of the organization that we went d looked a 
DEPPI esti ated that took up to a 

to perform, maybe a littl (Exhibit 18, pp. 14-15, 27-29, 32-33, 35-36).  

heout prom tinga stated, There was sab out that time period .t..  

There-was . going on at Byron specifically on some issues associated, I think, 
wHowever HEFFLY denied tham oyas not selected for 
the position because 6f 

When Y edwhatlfnput whe received from DEPPI 

specifically,`HEFFIJEY stated, "Would have been like I said, mostly feedback op" imself, 

again I'm, yout re trying to go through, you know you hi e ing "" n these roles nght 

now.". HEFFLEY said DEPPI was very negativ e abo inPff rfl ance associated 

with the way that he handled and communicate . When HEFFLEY 

was asked to articulate what speifically was negative, HEFFLEY stated, "Yes, I think the
Itrm .ii' kainif'irlv early, but read the

EEFFLEY said he personally eitner reaa a arari or oun ui La ___________ 

HEFFLEY spoke to LEVIS, who "made them (not further identified) go back 

andlook-at •so me of the evidence and information agai because foru ~u ge rom 

4WTH W11FJ LEY offered to have which 
WINCHESTER cimne from the Mid-Atlantic ROG to do. HEFFLEY said WINCHESTER 

was an experienced manager and had been in qualit assurance f.r years. HEFFLEY said 

*WINCBESTER disagreed with the concept of wha1ý had done and "seemed to 

have a lot of problems with the inability. to understanciconninicte. HEFB~A i 
WINCHESTER gave him information about how poorly he thou h th h ad been 

done. HEFFLEY said he thought CALFA was givin 'poor advice" (Exhibit 14, 
pp. 13, 15-20,43, 49).

Agent's Note: Contrary to 
informati6n about how poo 
denied th&em

mony that WINCHESTER gave him 
investigation was done, WINCHESTER 
"stioned any of the data that was in the
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SWhen.WINCHESTER was asked if he took exseption to any 

porton of th •i WINCHESTER stated, "No. was not to 

challenge or it was like where do we go focus ... We were not there 

under any pretense to challenge that results or conclusions. It was merely find out 

what we can bring back to Byron Management to fix this issue" (Exhibit 20, p. 30).

I

'EFFLEY saidl'ln ecided to leave Exelon, and he thought he interviewed several 
vidualsff the position includin 1 

•••ndividuals from Braidwood and Quad Cities. EFFLRY said 
went through the interview process like they all did, including _

-lttL•.EFFL thought mere were about three individuals wno wisne 0 SLay inne 
osition. HEF-FLEY said PAVEY was selected rte 

osition, an sele forhe - . oition in tl B E~IT= saia ww a 

"selectedebcause "he'so his experience showed 

up a whole lot more than when you compared him to the oter individuals. He had a big QA 
(Quality Assurance) background, good safety background," and also due to his broad experience 
having worked at., EFFLEY said* had worked for him 
indirectly for about a year inl f[xhibit 14, pp. 16-17, 29-32, 34).  

MARINI, Corporate Employee Concerns Investigator, Exelon Midwest ROG, has held this 
position since August 2000 and has been with the for about 26 years. MARINI's 
former position was Nuclear Oversight Manager. mi-
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Agent's Note: In reviewin otedhog 
remarked to him that he did not really have an interview for the 

poosition, but was hand picked. 01 requested the "Canddate Sum"m 

forms fille out by the interviewers, LANDY and HEFLEY, o 
_ sition, however, Exelon-wasuunab e to prduce 

'these records (Exhibit 10, p. 11).  

HEFFLEY said he thought he told at "he'd otten himself into real 

poor notoriety because of that he didn't need. And 

he'd done, well, he'd done a Idusyjob I thought, poor job, inappropriate job, those kind of things 

and that thing just showed up" (Exhibit 14, p. 43).  

said dun theMa /une 2000 time frame, HEF.UE tol]- at based the Byron 
eHEFFLtY remarked4& the 

wasn't so ure" tha was the right individual for the permaneno 
osition. said it was fairly benign, just an off-handed at was it.  

stated, 'It seemed, well, he (HEFFLEY) tied it with the Byron 
_____issue which was the issue that we had just completed. It was still 

in some respects" (Exhibit 9, pp. 33-35).  

sa "n•Iadssions with the other managers, there were never an negative 
references to involvin t dings he adde. sai had no 

facts to support that because of t made ai]he was not 
able to find a new position within the company (Exhibif 9, pp. 64#-6).  

HEFEakey rieaison hieldnllllecl M •~inporc

ot because of performanein g poor communication 
o 'h~e and that his conclusi was not upported by the 

evidence he presented. The is dated- and was issued 
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again on" ) Consequenrtly, aný 
. who were selected forxthek ) 

positions, were selected on% /respectively (Exhitut -, p. 1; 

Exhibit 6, p. 1; Exhibit 13, p. 7; Exhibit 14, pp. 17-18; Exhibit 17, p. 1; Exhibit 23, pp. 20, 26).  

Agent's Note: With regard to the concern or 

said a a result of I .nforming§ that DEPPI had commented negatively 
t-o about him ntbeing visible and proactive,(_ )alled some 

individuals to gain more feedback and iletermine the validity of DEPPI's alleged comments 
(Rick ROTON,,Assistant Nuclear Oversight Manager, Byron, was the only name she could 
recal)). - said the individuals that ./ ?spoke to told . something completely different, 
that was more visible than the prioic 

said(." never heard anything negative from anybody else, including 
LEVIS. saidk, questoned DEPPI as to who the individuals were that felt 
k performarice was lacking and asked DEPPI to givd specific examples on 
where he was getting his feedback, but DEPPI wasn't able to provie any and apologized for 
not first discussing these issues with ' '(Exhibit 9, pp. 58-60, 62-63).  

said ' and,, discussed th and got a 
clerecive and / dicused h

clear understanding of what the investigation should encompass. )received writn 
memo, dated I )documentingz what the scope would bZ. .saidC.
was t6 /and it was discussed who 
should be interviewed, so it was decided that a hundred percent of the population of beth 
supervisors and employees in the!_ . -felt 

C tid a "good job" on this (as documente • in 

S.)In addifloni laid during the 

about the time HEFFLEY was interviewing.personnel for thdf 

positions ) )was interviewed on,_ 'was having a conversation with 
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HEFFLEY about whetherAshould provide another copy ots resume for 
HEFFLEY to review, and he (HEFFLEY) stated, "that no he had it and just made an off-hand 
comment... that based on the Byron issue and feedback from Rich LANDY and Bob DEPPI he 
wasn't so sure... and that was it" (Exhibit 4, p. 1; Exhibit 9, pp. 33-34, 37-39; Exhibit 10, p. 3).  

HIEFFLEY indicated his training in the employment discrimination area has included required 
reading, which he believed was done annually. He also recalled on-the-job training he's received 
from his different formerjobs as a manager (Exhibit 15).  

Agent's Analysis 

)interview with the.Exelon cortract representative, PIGOTT, shows PIGOTT 
rcecked Wteebox rndingei) forPOselectio)" tohthe ,,) 

pbsition o PIGOTT marke dhas ng elt era trengh" or 
"Competent" ratng,-t e two highest of three ratings, in each of the category areas rated during 
his interview wheExelon was unable to provide any of he Candidate Summary forms 
~completed 'or.y the individuals who interviewe __________ 

-" position.  

HEFFILEY was aware of th 
-documented inaidungh 

~~~nterview with HF EY o HF EY question 
on whyhedidn-"'

Sual refresher training in 
the employment discrimination area.  
The evidence indicates that was arguab ualified as However, 

HEFFLEY's own testimony that he did not selec ecause of th 
onclusion, and because of 

lated to thf the 
to 1997 though mi -year 2000 performance 

review assessme M d-vear 2000 review of0 nclues the time peri Mwhen th4• •ef•o, 

occurred. HEFFLEY's testimony is con to testimony and written appraisals of 
Sperformance abilities. pormance reviews were completed by 

multiple supervisors, corroborating th-eoverall accuracy of the performance review information.  

Therefore, sinc )inid-year 2000 performanc evie contradicts the deficiencies 
proffered, and W n d his immediate supervisor, r , had never been advised of 
these so-called performance deficiencies, an inference can be drawn coupled with the temporal 
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proximity between th 
SUand n oteing se 

(1HEFFLEY recommended not select 
may not have been the true reason fo

immeiate superor since about 1998, said she pever hearanything negative trom anybody 
aboi including from LEVIS, w h ad regular contact with, as LEVIS 
was the Byron Site Vice President.

When the evidence is reviewed in it's entirety, there is an inference that it is more likely than not 
that because '. within th e( 

and that this information was learned by HEFRFEY, it was considered, at least in 
part, as a contributing factor in his decision on or abo to not select; M 
for an osition. rpts issued 

challenge the actions Exeloh had been taking 
/in this regard at the time. As a resu t o ot etting selected for a new position 

withinthe merged Exelon/PECO company, was separated from the company after
nearlX]Wears of employment.

Conclusion 

Based on the evidence developed, the investigation did substantiate the allegation of deliberate 
employment discrimination agains -..lll by HEFFLEY.

Allegation 2: Discrimination Against 
Concerns Relating to ar 
Harassment and Intimid

Safety

1. Protected Activity

o)n HELWIG at r

NOT FOR 
FIELD OFFICE I

Case No. 3-2001-005

"po,ý.  

&L OF 
REGION III

27



2. Knowledge of, r Protected Activity

stood HELWIG may have been involved in the selection process of the 
.ovided a resume for, and' thought BELWIG 

had 2, pp. 46, 51-52, 60-61; Exhibit 10.Knew
p. 3). 

Swas aware ofA M O M f SEWINOW, former irector of Outage Managemen and Services (Corporate position), Exelon, denied havin" any 
direct or specific knowledge oA' a 

laidfmpression was that thi osition was not posted at the time, but 
discussions were ongoing to create a cou'le o ositions (Exhibit 9, pp. 24, 28-29, 40; 
Exhibit 27, pp. 9-10).  

LAWSON, Senior Outage Specialist, Exelon, denied knowing of any specific 
Sbeen involved in (Exhibit 12, pp. 5, 8-9).

HELWIG recalled an al 
ut did not recall 

HELWG kne name, but cl"

:Byron* v a 

any 
timred that was it

Agent's Analysis 

Since the element of knowledge of s protected activity was not established, no 
further analysis of the other elements was necessary.  

Regardless, said there was no position posted atthe time he sent his resume, rather 
LAWSON was canvassin for who would be intereste L SNOW indicated the position of-elevant toM was never 
filled due to not being able to find a qualified candidate for the position. SNOW testified that 
due to the merger between PECO and CoinEd, that position was not I cluded in the merger 
organization. SNOW said lvas not qualified for th osition.  
SNOW denied IIELWIG mentioned anything abou work to him. HELWIG 
denied being ved in",he interviewing, evaluation or selection process for any of the positions 
applicable to•9EWIG rationalized his lack of involvement would have been 
because th, position would have reported to SNOW. HELWIG stated his only 
input to SNOW and MENN iGS was to seek outside experience from the companies that actually 
performed the work, believing that they were the most knowledgeable indivi uals. There was a 
lack of evidence to indicate HELWIG was involved in affectinguA chances for a 
.poposition (Exhibit 27, pp. 6, 8, 11-13; Exhibit 28, pp. 6, 13-16, 20-21).  
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Conclusion

Based on the evidence developed, the investigation did not substantiate the allegation of 
employment discrimination againss 
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SUPPLEMENTAL INFORMATION

On March 8, 2002, William P. SELLERS, Senior Litigation Counsel, Criminal Division, Fraud 
Section, U.S. Department of Justice, Washington, D.C., 20005, advised that in his view the case 
did not warrant prosecution and rendered an oral declination.
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LIST OF EXHIBITS 

Exhibit 
No. Description 

1 Investigation Status Record, 01 Case No. 3-2001-005, dated January 29, 2001.  

2 Transcript of Interview of, dated February 15, 2001.  

3 Letter frocld ated January 9, 2001. ?C.  
4 Memo rm B. ADAMS, Regulatory Assurance Manager, Byron, to '

dated 

5 Memo fro to LEVIS, dated 

6 Memo from to LEVXIS, date" 

7 Letter from o E•2 ••LEY , dated - 7 .  

8 E-mails between' and LAWSON, dated June 29, 2000, including an .  
enclosure.  

9 Transcript of Interview of -dated March 20, 2001.  

10 Event Log from to J. HELLER, RIII, dated 

11 Narrative report writt bated.  

12 Transcript of Interview of LAWSON, dated June 26,2001.  

13 

14 Transcript of Interview of KEFFLEY, dated July 2, 2001.  

15 Interview Report with HEFFLEY, dated July 3, 2001.  
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16 ooverall results rating sheets from his annual performance reviews 
"T6r the years 1997-1999, dated October 28, 1997, February 16, 1999, and 
March 26, 2000, and his mid-year performance review for the year 2000, dated 
August 23, 2000.  

17 

18 Transcript of Interview of DEPPI, dated August 22, 2001..  

19 Transcript of Interview of BR.OCCOLO, dated August 30,2001.  

20 Transcript of Interview of WINCHESTER, dated August 2S, 2001.  

21 Transcript of Interview of LAWNDY, dated August 30, 2001.  

22 Transcript of Interview of LEVIS, dated August 28, 2001.  

*23 Exelon response to OI:RIH request for information; dated.  
including internal job description fort ) 

iosition, dated May 15, 2000 'o heet qnd resume; , 
separation letter, dateda 

profile, dated .  -7 

24 Memo from MOSER to HEFFLEY, date'. " 

25 Transcript of Interview of MARINI, dated December 14, 2001.  

26 Transcript of Interview of BOOK, dated December .14, 209.  

27 Transcript of Interview of SNOW, dated December 19, 2001.  

28 Transcript of Interview of -ELWIG, dated December 17, 2001.  

29 Transcript of Interview of MOSER, dated January 25, 2002.  

30 TWo Candidate Summary forms f0 • , completed by HEFFLEY, dated 
Sand completed by PIGOTf, dated 

31 Letter from LEVIS to H. Brent CLAYTON, NRC:RIII Enforcement Officer, dated 
September 18, 2000.  
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32 Letter from 3. E. DYER, NRC:RUI, to 0. KINGSLEY, CornEd, dated 

September 2, 1999.  

33 Letter from KRICH to DYER, dated March 1, 2000.  

34 Letter from M. JORDAN, NRC:RIII, to KINGSLEY, dated March 31, 2000.  

35 Letter from HEFFLEY to MARINI, dated August 15, 2000.  

*Due to the voluminous size of the submittal, the full documentation is not included in the 

Report of Investigation, but will be maintained in the OI:RIII files.  
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