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SYNOPSIS

This investigation was initiated on January 29, 2001, by the U.S. Nuclear Regulatory
Commission, Office of Investigations, Region III, to determine if a former
at the Byron Nuclear Generating Station had been discriminated against for raising

safety concemns.

Allegation 1: Deliberate Discrimination Against an N for
Raising Safety Concerns Relating to a )

Based on the evidence developed, the investigation did substantiate the allegation of deliberate
employment discrimination against the forme, by a former
Nuclear Oversight Vice President.

for Raisin g Safety

Allegation 2: Discrimination Against an
of Harassment and

Concerns Relating to an
Intimidation

Based on the evidence developed, the investigation did not substantiate the allegation of
employment discrimination against the forme
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(25 0-) [ 1) 1 26

BROCCOLO, Eugene A. (Tony), Jr., Director, Nuclear Oversight for the Midwest
Regional Operating Group (ROG),Exelon ......coivviiiiiiiiiiiiiiiiiiiiiinien.. 19
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LANDY, Richard J., Vice President, Human Resources,Exelon .........ccoviiiina.. 21
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=) o 25
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WINCHESTER, Dennis A., Director, Nuclear Oversight Programs, Exelon (former

Executive Assistant to the Nuclear Oversight Vice President)
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DETAILS OF INVESTIGATION

Applicable Regulations

10 CFR 50.7: Employee Protection
10 CFR 50.5: Deliberate Misconduct
42 U.S.C. 5851: Section 211 of the Energy Reorganization Act of 1974

Purpose of Investigation

This investigation was initiated on January 29, 2001, by the U.S. Nuclear Regulatory
Commission (NRC), Office of Investigations (OI), Region Il (RII), to determine if a former
Employee Concerns Administrator at the Byron Nuclear Generating Station (Byron) had been

discriminated against for raising safety concems.

Background (Exhibit 1

On June 26, 2000, 5= ,
notified the NRC that he was] '
of his
cnvuonment m the Byron s

' _ his issue is identiﬁed as A]legation . N

Agent’s Note: Mike HEFFLEY former Vice President of Nuclear Over51 ght, was

subsequently determined to have been the selecting official for th —
positio apphcd for.

B 150 felt David HELWIG Scmor V1ce Pre31dcnt whom_‘

: s may have been instrumental in
. posmon within the Commonwealth Edison
s 1ssug1s identified as Allegation 2.

L notbemg selectedfor A
Cornpany (ComEd) (now Exelon) system. Th1

On January 29, 2001, an Allegation Review Bqard (ARB) requested that OI initiate an

investigation to determine whether; was discriminated against for raising safety
concems by preventing his placement in another employment position within ComEd, in

violation of 10 CFR 50.7.
<
€ @fg/
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Interview of Alleger (Exhibit 2)

BB, Byron, held this position fro

(Exh1b1t2 pp. 5, 7-9).

Agent’s Note:
Regarding the first allegation §

hibit 2, pp. 25, 27-28; Exhibit 3,

p. 1; Exhibit 4, p. 1; Exhibit 5, p. 1; Exhibit 6, p. 1).

,~said he had known for about a year prior to the
position being eliminated that this was going to occur (due to Exelon’s merger wi

th Philadelphia
Electric Company (PECO) and their joint subsequent reorganization). Asa resu]t“
began to pursue other employment opportunmes within the company, inclyding formally
applying for one of the two ‘ ) posmons on :

down and talk with him

Exhibit 7, p. 1).
Agent’s Note: HEFFLEY’s comment referred to by appears out of place,
since never reported to HEFFLEY, but'to whil_

Regarding the second allegation,_éaid

Corporate Project Manager, Turbine Services, who aske _
resume, which i aid, however, there was no

position posted at that particular time. As undersfood from LAWSON, HELWIG,
Ted GS, Vice President, Business Services, and LAWSON’s supervisor, Bill SNOW,
may have been involved in the job selection process. Subsequently/ said the last

\
oke with Steve LAWSON,

o hav sendina
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time he spoke with LAWSON, he told- “you might want to ]USt keep lookmg in your
area.” Whatbothered L aboutthlswasthathe /" T s

position (Exhibit 2, pp. 41, 44, 46, 48 51, 54; Exh1b1t8 Pp- 1-3).

B s2id he never received anything back in writing regarding either the_ 1 €
osition (Exhibit 2, p. 65).

» Coordination with NRC Staff

On January 29, 2001, an ARB was held and requested, that OI investigate the employment -
discrimination complaint to determine if i had been discriminated against.

Coordination with the Regional Counsel

This investigation was initiated wit 5

!

Document Review

L S
Review 0_ Assessment Reviews

mid-year review off

N Exhibit 16, p. 1).

B Exhibit 16, pp. 2-4).
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EventLog

/ Y
‘pmvided an “Event Log” that has a timg line from his perspective relevant to his
o employment discrimination comglaint.7 B v as interviewed by HEFFLEY for the

‘position on/EE e ' R/ was contacted by

Dennis WINCHESTER, former Executive Assistant to HEFFLEY, on(SSs ;
informing i EEwhHy he was not selected for the . S |
The reasons given wherhwas lacking included: (1) past or previous manager
experience; (2) maturity and managerial experience to deal with executives; (3) interface with
high level managers/officials of the NRC; and (4) willingness to move to the Mid-Atlantic ROG

(Exhibit 10, pp. 1, 3, 8; Exhibit 30, pp. 1-3).

Agent’s Note: i
at has experience in working with

"three Site Vice Presidents; and has appraised senior and executive management of options
to remedy programmatic weaknesses, including communicating significant issues and
trends in a timely and thorough manner (Exhibit 7, pp. 1-3; Exhibit 16, pp. 1-3).

Narrative Report

i provided a “Narrative” report that included details about the concerns he had
regarding his employment discrimination complaint. By letter dated

to the Byron Site ic President, LEVIS, on or’hb

VIS was reluctant to accept the results based on the ¢

e ore questioping and obtained
more documentation to support i
as going to “look into th issue. was asked to
/ cooperate with and to meet with Bob DEPPI and Karl MOSER, which he did on or about
was questioned in great depth as to the number of people who
After about 2 to 2¥% hours of meeting with DEPPI and MOSER,
Telt this meeting was like an “interrogation” of him. Subsequently, WINCHESTER
filled in for DEPPI and met with along with MOSER. MOSER was new to this type
of assessment and quality area. On was asked to provide a briefing
on tll__to Rich LANDY, Vice President of Human Resources and Administration,
Rod KRICH, Regﬁlatory Services Vice President, and Bob HELFRICH, Attorney. At the end of
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7€

cted for thel R ; osition. O's

e candidat
! review o and resumes indicates the following:

- Ta -

BB 1.2d been employed it :
@current position off
eld other manager/supervisor positions beginning in {

pp. 9-11; Exhibit 25, p. 7).

B held the

B s an G
¥was assigned various .

~3
R\
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Agent’s ote:

Chilled Environment Concerns at Byron

By letter dated September 2, 1999, the NRC documented the results of a May 27, 1999, public
meeting held between ComEd and the NRC. The NRC stated in the letter, “We agree that there
was a chilled environment within the operations department that was not conducive to a safety
conscious work environment.” The NRC documented that ComEd staff stated there had been
significant management personnel changes at Byron and the new management team was
committed to maintaining a work environment conducive to raising nuclear safety issues.
Corrective actions included performing an additional assessment of the safety conscious work
environment. In ComEd’s letter dated January 24, 2000, ComEd provided the results of their
assessment, changes to the licensee Corrective Action program, and alse provided an historical
perspective of safety conscious work environment/chilled environment concems that had been
of issue to the NRC. By NRC letter dated March 31, 2000, Exelon was advised that the NRC
continued to have concerns with Byron'’s safety conscious work environment and will continue
to monitor this area (Exhibit 32, p. 3; Exhibit 33, pp. 1-9; Exhibit 34, p. 2).

N
Review of- Candidate Summary Forms

Exelon interviewers of prospective job candidates complete a “Candidate Summary” form on
each candidate interviewed. Exelon contracted w1th an out51de fifmn to assist in evaluating and/or
prov1dmg insight on prospective (il R candldates o)1 requested the

“Strength” in seyen categories, and as “Competent” in eight other categones PIGOTT did not
rat as “Needs Development” in any category, which was the remaining and lowest

rating (Exhibit 30, p. 3).

HEFFLEY’s completed Candidate, Summary form offfSS sty I <o s
he did not recommendhfor selection to the RS [0S tion.
NOT FORPUB PPROVAL OF
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4
HEFFLEY markedﬁés “Competent” in seven categories; “Neeis Development” in

seven categories; one category was not rated; and did not rate’dy s having any
“Strengths” (Exhibit 30, pp. 1-2).

U.S. Department of Labor Information

-ddid not file an employment discrimination complaint with the U.S. Department of
Labor.

Evidence

The individuals shown in the List of Interviewees section of this Igport were interviewed
concemning the employment discrimination complaint(s) filed b)d

Analysis of Evidence

N
-Allegation 1: Deliberate Discrimination Apgainst an for
Raising Safety Concerns Relating to 2/M0e. -

1. Protected Activity

approximate]y T e . ' : Reports

Exhibit 5, p. I EXNC p. 1; Exhibit 17)

Knowledge o_gg Protected Activity
/

|

| Inaddmon, HEFFLEYJeamed of thi - : tioned it
pp. 31-33).

LEVIS asked .

B ¥(Exhibit 22, pp. 10, 12).

HEFFLEYOtd that he w Sori R h o he stated,
*“There was§#l e e T B I R

NOT FOR PUBLIC
FIELD OFFIC STIGATIONS, REGION III
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HEEFLEY said he spoke with LEVIS about the \SHRRESRINNINY - hibit 14, pp. 13, 17-19).

LANDY received a call from LEVIS asking LANDY to go over th
questioning whether the facts and statistical information

| supported the conclysions. LANDY read the report and had trouble understanding it. LANDY
though did his best to do a good review. LANDY’s recommendation was that a .

deeper, more comprehensive review was necessary, that th
“was sort of superficial.” LANDY wanted to bring in a team of really experienced people

(Exhibit 21, pp. 21-25).

DEPP! worked withfBBIBR for the first time at Byron when DEPPI was asked (believed to
be by HEFFLEY or LEVIS) to follow-up on
., completed, maybe 6-8 weeks after DEPPI arrived on-site at Byron (approx1matel

DEPPI said he felt the report was superficial and needed to be more in depth to get to
whether it was a perception or a reality (Exhibit 18, pp. 14-16, 46-47).

‘I

Agent’s Note:

WINCHESTER received a phone call from HEFFLEY around the end of May to early July

time frame. During this phone call, HEFFLEY told WINCHESTER that he (WINCHESTER)
had been requested by LEVIS to follow-up on_’at Byron.
WINCHESTER said when LEVIS looked at the report, there were still open questions in his
mind (Exhibit 20, pp. 12-14).

MOSER was assigned to conduct an independent assessment of the fi

‘somewhere, midway throughfe

(Exhlblt 29, pp. 6-7, 9).

Agent’s Note: )—recollectxon of the meeting with MOSER and DEPPI was

documented in'a “Narratlve Report " which indicated met with them on
el ey vas questloned in great depth as to the number

NOT FOR PUBLIC
FIELD OFFICE D INVESTIGATIONS, REGION III

Case No. 3-2001-005 14



BROCCOLQ had no real involvement relating to thew
H:onducted, since this was not his area of responsibility until BROCCOLO took over

the position of Director of Nuclear Oversight in September/October 2000. He then became
aware of xhibit 19, pp. 9-11).

3. Unfavorable Action Taken Agains~

= which was a result of the PECO/Exelon crger reorganization.

W) was not involved in the decision-making process (Exhibit 9, pp. 11-12,

HEFFLEY held the Nuclear Oversight position for about a year, from about Janu
January 2001. HEFFLEY put the Nuclear Oversight organization

ary 2000 until

eported to Human
'Resources, so HEFFLEY had a couple of discussions with LANDY (Vice President, Human
Resources), but he (LANDY) was not involved in making the selection. HEFFLEY was the
selecting official with recommendations from BROCCOLO (former Independent Assessment
Manager), who was his direct assistant in that ROG, and the Nuclear Oversight Managers,
including specifically DEPPI (former Manager, Nuclear Oversight, Byron). BROCCOLO denied
providing any performance input on to any of his supervisors, including HEFFLEY.
BROCCOLO was not involved in the decision making or interviewing process for selecting the

) g but indicated that HEFFLEY
" was the selecting official. BROCCOLO djd not lgok through the candidates’ resumes to
determine if he would have also selected #8 HEFFLEY said DEPPI gave him feedback

on what he saw, even though it was poor timing and DEPPI hadn’t been at Byron long. DEPPI
reported directly to BROCCOLO and indirectly to the Site Vice President, Station Manager
(LEVIS). DEPPI came to the Byron site around April 2000, and had no involvement in the
selection process or of being involved in any conversations that discussed the candidates’
attributes for the i : B SREERE® DEPPI denied providing any

NOT FOR PUBLIC DIS URE WITHOUT APPROVAL OF
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input to HEFFLEY relating to the selection to fill these positions, but said he did have a couple
of discussions with HEFFLEY and/or BROCCOLO aboutMDEPPI said he
felt th as superficial and needed to be more in depth to get to whether it was a
erception or a reality, and needed recommendatlons According to DEPPI, in June 2000,
mitted not seeing Sl of having any discussions with
on overseeing hi ’ Rt e DEPP] said he was not aware of

any other Nuclear Oversight Managers who had mput into the selection process. The select:on
cntena for the . .

according to HEY. HEFFLEY said input on the selection of thelf§ |

“concerns about people being employed in those different positions” (Exhibit 14, pp. 3-13, 25;
Exhibit 18, pp. 10-11, 38-41, 4748, 52; Exhibit 19, pp. 9, 14, 16-19).

this investigation, but made some changes to what was going to be asked during the
said it was determined that

because it was felt to be necessary (Exhibit 9, pp. 36-37).

LEVIS wanted to know what the specific issues in the
' LEVIS felt there were perceptions that
had, but he was trying to get to the specifics so the proper corrective actions could be formulated

and taken. LEVIS didn’t Mﬂ_éontained what LEVIS called “actionable

items” that could be fixed, so LEYIS was interested in a
LEVIS discussed this with HEFFLEY, about needing

more 1information to figure ouf’what action to take. LEVIS received three or four distinct
corrective actions to take, | LEVIS did not
disagree with the data that was presented in but wanted to find out what it

meant. LEVIS didn’t understand how the conclusion was reached without more information. .

LEVIS stated, “The fixes lie in understanding the issues —

(Exhibit 22, pp. 21-22, 25, 28-30, 32, 37). j

According to LEVIS, a e S o
not was, “would When LEVIS was asked the

. difference between using the termmo]ogy of undesuable precursors (used in LEVIS’

UT APPROVAL OF
VESTIGATIONS, REGION I
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September 18, 2000, letter to the NRC) versus s\aymg al _ LEVIS stated, “we
found in a follow-up look by that there were some spe01f1c communication
issues in the department that needed to be addressed. Given where we were at that time, we felt
that those issues were unchecked. In fact, some issues could result i
- ¥ LEVIS noted that past - . J

" periodic' didn’t agree directly with

) ' %s0 it was another piece of conflicting data that LEVIS had to resolve.
LEVIS was asked if there was a concern that the actions that the company had been taking to

_were not effective if conclusion were

to stand. LEVIS responded, “. .. I mean, would I be at all surpnsed if someone could draw that
conclusion? I don’t think so, but you know, from where I sit and my responsibilities, I've got to -

go fix this” (Exhibit 22, pp. 25, 28-30, 32, 37).
I.EVIS and WINCHESTER were not involved at all in the- process of selecting thef_-_,_
posmons LEVIS did not provide any input to anyone on this matter or

on. performance. I_EVIS did not make any recommendation to HEFFLEY not to

selecti _foran = _ posmon (Exhibit 20, pp. 39-40; Exhibit 22, pp. 33-36, 38).
i

LANDY said he received a phone call from LEVIS questioning whether{r )

had sufficient facts to support his conclusions and asked LANDY to ]oo]’c the over.

According to LANDY, this was not unusual since to him.

LANDY said he had trouble understanding{ _ .and met

w1tht:__ and r_ -, to discuss thel_ LANDY said . tbrought more

_~ data, which was helpful, and they met for abont 1-2 hours to discuss 1 the -~ LANDY saidit

" was hard to get comfortable with some of the conclusions with certain of | the data that was used. >

" *~ %3 TIn the end,LANDY concluded a “deeper . . . and more comprehensive” review was necessary, .
LANDY wanted experienced people front “to sort of take this.data and then™ +’
add to that by getting some more data, it’s a, ‘td‘%elp us find out what’s
going on and what we should do to sort of get t this thing turned around” (Exhibit 21, pp 21-24).

~

Agent’s Note: Rather than review the(:_ with a “more N

comprehenswe” overall review and “add to that . . . data™ thet - N
gy and of fnost

significance, changed | concIusion that .a

o ;cothe AR 25 NOSREIT Arewewof
! thet ques’uons asked Versus the questmns asked hf ‘ l1n the
P /dxd not appear all that different. The'
questlons asked do not appear any more in-depth in comparison to the
_ questions asked by' _
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W]NCHESTER was contacted by HEFFLEY, his boss, at the request of LEVIS, requesting that
i B ctermine what specific actions need to occur involving a

5 1sse WINCHESTER, in about the end of May to early July (2000), worked with

DEPPI and MOSER *“to really mentor them through this and help them determine the focus, get
the scope, point them in the right direction.” The message WINCHESTER received was LEVIS

“dldn tknow what to go after to fix. It was just this grandiose statement the(e S al
' B MOSER and WINCHESTER met w1th sy to understand
the statement that e i i L T WIN HESTER did

not question

WINCHESTER stated :
to focus this assessment at? We don’t want to have to go back in there and do ev

[training.” MOSER’s understanding was that
ecause it talked about a! "MOSER was asked to go out andl add more

detail, “validate that the conclusions that had was accurate or not.”

WINCHESTER was given a ithout the findings of facy section (summary, and
, recommendations were also not included) that he thought was from th that
had presented to LEVIS. According to WINCHESTER as able to

get the numbers to substantiate the population and the percentage that showed how he reached
those kinds of conclusions (Exhibit 20, pp. 7, 12-25, 27-2§, 44, Exhibit 29, pp. 12-13).

as questlomng, “Where do we need

7 l’it was decided to focus on the
MOSER was tasked with

WINCHESTER identified a
: T results of the

i CHEST.ER said as a result of the meeting with

’conductmo the interviews of the ‘
., memo from MOSER to HEFFLEY as the }

“operations groyp’ was ocused on because that was the(l ‘
'WINCHESTER indicated MOSER and DEPPI were the ones whq di

assessment and wrote & and he (WINCHESTER) co
MOSER felt his questlons went deeper than those o

listed in thed

APPROVAL OF
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'shows sumlantxes to three of the -;' I < onificant
bulleted issues as follows: i SonE ' ' ‘

MOSER thought “the conclusions he ‘ B - rived at and the conclusions I (MOSER)
arrived at were not that dlfferent sol thought he did a fairly good job.” MOSER characterized
h]S results of the findipos = anagen ent issues, whereas MOSER characterized

B MOSER denied thege was any intent to come to’
— - S

questioned any of the data that was in
hen WINCHESTER was asked if he took exception to any

portion of the (he reviewed), WINCHESTER stated, “No. Our charter was not to
challenge or question the It was like where do we go focus . .. We were not there under
any pretense to challenge tha results or conclusions. It was merely find out what we can
bring back to Byron Management to fix this issue” (Exhibit 20, pp. 26, 30).

Ray BOOK, Corporate Employee Concerns Investigator, Exelon, was interviewed on his last day
with Exelon after 21 years of employment. BOOK said he was being terminated. BOOK said he

NOT FOR PUBLIC DI PROVAL OF
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\'done at Byron that cut across all the disciplines at the site, beyond just th

The! was geared toward the safety conscious work environment to look
at what the culture was across the site. BOOK said MOSER was the leader of the

__team and the team reported to WINCHESTER at that time, who reported to HEFFLEY. The
onclusion basically was that there wasn't a problem with the safety conscious work

environment (Exhibit 26, pp. 5-6, 9-14).

BOOK indicated interviewing was the only method used to gather data for this assessment.
BOOK said he was the one who did the analysis ‘and prepared the report. BOOK denied having
any concerns about the data for that report being manipulated,in any way, especially sincg he was
the individual who completed the data analysis. BOOK said this was the only e had
compiled the data for, BOOK denied being aware of anyone manipulating data on anyjji§ -

—(Exhibit 26, pp. 15, 22-24).

\
Agent’s Note?—’}lad claimed he learned that BOOK was pressured and knew
of /. — " that occurred to & ‘that came to a
o s '.T BB on the same -

,__—__~~ —————

When W]NCHESTER was ixés?':idn about the hccnseej, —_— letter to the
NRC, that 1nd1cated and Human Resource management detenmned there were

“undesuable precursors” identified in the §

CHESTER stated,

OUT APPROVAL OF
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_ WINCHESTER informed IR Lot he wasn't selected for either of the
positions and Why he wasn’t selected, based on the reasons HEFFLEY told

_WINCHESTER. WINCHESTER also advised Y (Quad Cmes) and
(Braidwood), two other applicants for the S : :
positions. WINCHESTER identified the criteria that HEFFLEY was lookmg for was recent
managerial experience, because thesusposmons were going to be like self-directed
. positions; another criteria was diversity; and the Tast was the willingness to go to the east coast.
H did not have the recent requisite, managerial experience,
nor were they willing to relocate, according to WINCHESTER WINCHESTER said,

had recently held the manager
positions at (Exhibit 20, pp. 38, 42, 46-48).

Agent’s Note: testified he told HEFFLEY that due to family concerns at the
time Qf interview, he wasn’t able to relocate, but would like to at some
time ('Exhlblt 2, p. 107).

WINCHESTER believcd everyone in the J@

oramzatlon p]an but that S
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DEPPI szid tho\REREE £ e concluded that there were communication issues

that could be 1mproved ﬁ said 1t 2% B 1,4 been determined to exist, it

would have been necessary to replace the respon51ble md:lu als and perform a reorgamzatlon
. : i /- mcluded

ey DEPP] stated
S SRR . looked at t eubaswallxk
. We Iooked at where weé belie ed based on the

and wanted to get specific and get deeper into, say, isit a perceptmn orisita
that kmd of thing. So there was a 5pec1ﬁc .

problem may lie,

reality, and would people raise issues, not raise issues,

part of the organization that we went 2 d ]ooked a = o s

" DEPFI est1 ated thatth - = =& took up to abo i :
S e (Exh1b1t18 pp. 14-15, 27-29, 32-33, 35- 36)

HEFFI_EY w1thout prom tmg. stated “There was about that time period ..
Y coing on at Byron specifically on some issues associated, I thmk

8 “However, HEFFLEY denied that&ss was not selected for :
SRR 1 sition because of, R N
¥ When HE] Y was asked what" mput he recewed from DEPPI
specxﬁcally, HEPFLEY stated, “Would have been like I said, mostly feedback o elf,
again I'm, you're trying to go through, you know you have people acting in these roles right
now.”. HEFFLEY said DEPPI was very negative about{# ) performance associated

with the way that he handled and communicated s § When HEFFLEY
was asked to articulate what specifically was negauve, I-IEFFLEY stated, “Yes, 1 thmk the
SR i y, but read theje=eiE

‘ Ididﬂ}t‘rik—his’ g i B
I-IEFFLEY sa1d he personally eitherread a ; ratt or one of theQ
HEFFLEY spoke to LEVIS, who “made them (not further 1dent1ﬁed) go back

' and.look at some of the evidence and information again becaiise you conld@n’t get there from
R oL 5 offocd 0 v o Y

WINCHESTER cdme from the Mid-Atlantic ROG to do.” HEFFLEY said WINCHESTER
was an experienced managet and had been in qualit surance for years. HEFFLEY said

‘WINCHESTER disagreed with the concept of what{(GEERSsEEg had done and “seemed to
have a lot of problems with the inability to understand Cag@communicate.” HEFFLEY said

WINCHESTER gave him information about how poorly he thought the had been
done. HEFFLEY said he thought CALFA was gwmﬁ poor advice” (Exhibit 14,

Pp- 13, 15-20,-43, 49).

s testimony that WINCHESTER gave him
Bls investigation was done, WINCHESTER

BT ucstioned any of the data that was in the

Agent’s Note: Contrary to Y’
1nformat10n about how poorl L
denied thej TR
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. When WINCHESTER was asked if he took exception to any
- AR R Y /'WINCHESTER stated, “No. was ot to
challenge or{ge BRI Lt was like where do we go focus . . . We were not there
under any pretense to challenge that_results or conclusions. It was merely find out
what we can bring back to Byron Management to fix this issue” (Exhibit 20, p. 30).
—

M (Exhibit 14, pp. 21,

ST P This reférence 1s believed to be
Byt Vice President.

referrin g to the

HEFFLEY said, decided to leave Exelon, and he thought he interviewed several
individuals for the positions, includin

individuals from Braidwood and Quad Cities. HEFFLEY said
/ Went through the interview process like they all did, including
\ HEFFLEY thought there were about three individuals who wished to stayin t
osmon HEFFLEY said PAVEY was selected for the

ey i osmon, and Pvas selected for¢he
B position in the NN HEFFLEY sai was

selected because “he’d been the QiR . v 5o his expenence showed
up a whole lot more than when you compared him to the other individuals. He had a bi gQA
(Quality Assurance) background, good safety background,” and also due to his broad experience
having worked at, "HEFFLEY said had worked for him

indirectly for about a year in xhibit 14, pp. 16-17, 29- 32 34)

MARINI, Corporate Employee Concems Investigator, Exelon Midwest ROG, has held this
position since August 2000 and has been with the 'g_ompan for about 26 years MAR]NI s

former position was Nuclear Oversight Manager, ji¥
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Agent’s Note: In reviewing QN foted that{
. remarked to him that he did not really have an interview for th
USRI osition, but was hand picked. OI requested the “Candidate Summary”

forms filled out by the interviewers, LANDY and HEFFLEY, o_
IR - osition, however, Exelon was unable 1o produce

" these records (Exhibit 10, p. 11).

that “he’'d

HEFFLEY said he thought he told gotten himself into real
poor notoriety because of that he didn’t need. And
he’d done, well, he’d done a Idusy job I thought, poor job, inappropriate job, those kind of things
and that thing just showed up” (Exhibit 14, p. 43).

said during the May/June 2000 time frame, HEFELEY to]o‘ﬁthat based on the Byron

ongoing 1n some respects” (Exhibit 9, pp. 33-35).

ﬁ said jn iscussions with the other managers, there were never an neganve
references to involving the had no

facts to support that because of the, he was not
able to find a new position within the company (Exhibif 9, pp. 64-

id not select D :
BN performance, including poor communication

and that his conclusign was not supported by the
Y i dated“ and was issued
rd

HEFFLEY indicated a key reason he ¢
B bosition was because of {

evidence he presented The
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L N, &
again onf ) Consequently, an{_
. who were selected for.thel )
positions, were selected on’ /respectively (Exhibit 5, p. 1;

Exhibit 6, p. 1; Exhibit 13, p. 7; Exhibit 14, pp. 17-18; Exhibit 17, p. 1; Exhibit 23, pp. 20, 26).

Agent’s Note: With regard to the concern of

-~

X said gs a result of ! informingl  that DEPPI had co;n.mented negatively
tof _ about him{ bnot being visible and proactive{"~ galled some
individuals to gain more feedback and determine the validity of DEPPI’s alleged comments
(Rick ROTON, Assistant Nuclear Oversight Manager, Byron, was the only name she could

recal)). g . said the individuals that 7 _Apoke to told {__ something completely different,
that was more visible than the prio )

saidf_ " never heard anything negative from anybody else, including
LEVIS. saidy,  questioned DEPPI as to who the individuals were that felt

_ p'erfoxmaﬁce was lacking and asked DEPPI to give(_: '»speciﬁc examples on
where he was getting his feedback, but DEPPI wasn’t able to provicig any and apologized for
not first discussing these issues with \_ '(Exhibit 9, pp. 58-60, 62-63).

\

( \ said” ' and/ ) discussed thd',f N and got a
clear understanding of what the investigation should encompass. { Jreceived a writtgn
memo, dated f }documenting what the scope would be. saidf.. _
was to -and it was discussed who

should be interviewed, so it was decided that a hundred percent of the population of bgth

supervisors and employees in the/ ) ﬁ Jfelt

4 did a “good job” on thig (as documente?m

( )In addition,! kaid during the J
about the time HEFFLEY was interviewiné}:ersonnel for th ;
positions ¢ _ }was interviewed on, ‘was having a conversation with
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F}imervicw with
checked the box recommending® for selectiop to the

HEFFLEY about whetherilshould provide another copy ou resume for
HEFFLEY to review, and he (HEFFLEY) stated, “that no he had it and just made an off-hand
comment . . . that based on the Byron issue and feedback from Rich LANDY and Bob DEPPI he
wasn’t so sure . . . and that was it” (Exhibit 4, p. 1, Exhibit 9, pp. 33-34, 37-39; Exhibit 10, p. 3).

HEFFLEY indicated his training in the employment discrimination area has included required
reading, which he believed was done annually. He also recalled on-the-job training he’s received
from his different former jobs as a manager (Exhibit 15).

Agent’s Analysis
the Exelon contract representative, PIGOTT, shows PIGOTT

R g

position onﬁ" PIGOTT marked J as having either a "Strength” or
"Competent" rating, the two highest of three ratings, in each of the category areas rated during

his interview with her. Exelon was unable to provide any of fhe Candidate Summary forms
.. completed for, y the individuals who interviewe

i

position.

HEFFLEY was aware of the§

documented in{ :
W nterview w.

on why he didn’ tii

-

the employment discrimination area.

The evidence indicates that_:vas arguably as g
HEFFLEY’s own testimony that he did not selec '

S .

il Ny oid vi . ' Pinclugdes the time periods, .
when the ‘ ' e e v ,

occurred. HEFFLEY s testimony is contra R : : -

performance abilities.§§

REES ey o performance reviews were completed by
e overall accuracy of the performance review information.

-

multiple supervisors, corroborating th

Therefore, sinc Q—mid-year 2000 performance review. contradicts the deficiencies
proffered, and and his immediate supervisor_/,\_ ¥, had never been advised of
these so-called performance deficiencies, an inference can be drawn coupled with the temporal
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proxx\rmty between th e} ».f e

o BaEEme that the proffered reasons
ynot getting selected.

immediate superv sor since about 1998 smd shc ever heard anything negatlve frorn anybody
abo_ including from LEVIS, whghnad regular contact with, as LEVIS

was the Byron Site Vice Premdent

When the evidence is reviewed in it’s entirety, there is an inference that 1t is more likely than not

that becausg Pwithin th
"W 21 d that this information was learned by HEFFLEY, it was considered, at least in

part, as a contributing factor in hls dec151on on or abo Aj to not select
' reports issued

challenge the W G T hactions Exelon had been takmg
™ /in this regard at the time. As a result of USRI - ot cetting selected for a new position
within the merged Exelon/PECO company, B \as scparated from the company after

ncarl){.;years of employment.

Conclusion

Based on the evidence developed, the investigation did substantiate the allegation of deliberate
employment discrimination agains d by HEFFLEY.

Allegation 2: Discrimination Againstan IR (O axsmg Safety
Concerns Relating to an| e, S e
Harassment and Intimidation

1. Protected Activity
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2. Knowledge of “ Protected Activity

nderstopd HELWIG may have been involved in the selectiqn process of the
o 'obf rovided a resume for, and{il g thought HELWIG
N (Exhibit 2, pp. 46, 51-52, 60-61; Exhibit 10,
¥

- . ' \
? was aware of of HELWIQ” SNOW, former
irector of Outage Management and Services (Corporate position), Exelon, denied having any

direct or specific knowledge o

ai impression was that thi
discussions were ongoing to create a couple o
Exhibit 27, pp. 9-10).

LAWSON, Senior Outage Specialist, Exelon, denied knowing of any speciﬁC_ )
i ad been involved in (Exhibit 12, pp. 5, 8-9). /

position was not posted at the time, but
Ypositions (Exhibit 9, pp. 24, 28-29, 40;

HELWIG recalled an ¥ at Byron involvino
ut did not recall any
name, but claimed that was it (Exhibit 28, Pp. 9-12).

Agent’s Analysis

\
Since the element of knowledge of -s protcctec_l activity was not established, no
further analysis of the other elements was necessary. .

Regardless, -sajd there was no position posted atthe time he sent his resume, rather
p P
osition. SNOW

LAWSON /was canvassing for who would be interested in.
indicated the position ofHelevant to

, was never
filled due to not being able to find a qualified candidate for the position. SNOW testified that
due to the merger between PECO and ComEd, that position was notincluded in the merger
organization. SNOW said as not qualified for th osition.
SNOW denied HELWIG mentioned anything abou work to him. HELWIG

denied being jpvolved in the interviewing, evaluation or selection process for any of the positions
applicable toSESNIRSRRRIER 1TFT WIG rationalized his lack of involvement would have been
because theERERIBIIN, 1osition would have reported to SNOW. HELWIG stated his only
input to SNOW and INGS was to seek outside experience from the companies that actually

performed the work, believing that they were the most knowledgeable individuals. There was a
lack of evidence to indicate HELWIG was involved in affecting g2 chances for a
position (Exhibit 27, pp. 6, 8, 11-13; Exhibit 28, pp. 6, 13-16, 20-21).
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Conclusion

Based on the evidence developed, the investigati_qn did not substantiate the allegation of
employment discrimination against

/ - "7C~__
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SUPPLEMENTAL INFORMATION

On March 8, 2002, William P. SELLERS, Senior Litigation Counsel, Criminal Division, Fraud

Section, U.S. Department of Justice, Washington, D.C., 20005, advised that in his view the case
did not warrant prosecution and rendered an oral declination.
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Exhibit
No.

1

2

10

11

12

13

14

15

FIELD OFFICE DIRECTOR, O

Case No. 3-2001-005

. Narrative report written b :

LIST OF EXHIBITS

Description
Investigation Status Record, OI Case No. 3-2001-005, dated anuary 29, 2001.

vi>
Letter from§ 7
E-mails between(] i & 7 C‘__

enclosure.

Transcript of Interview o7f~?zateq March 20,2001, 7C.

o J. HELLER, RIII, dated

Event Log from
.

Transcript of Interview of LAWSON, dated June 26, 2001.

Transcript of Interview of HEFFLEY, dated July 2, 2001.

Interview Report with HEFFLEY, dated July 3, 2601.
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I
16 M overall results rating sheets from his annual performance reviews
or the years 1997-1999, dated October 28, 1997, February 16, 1999, and
March 26, 2000, and his mid-year performance review for the year 2000, dated
August 23, 2000.
. N1
v
18 Transcript of Interview of DEPPI, dated August 22, 2001.
19 Transcript of Interview of BROCCOLO, dated August 30, 2001.
20 Transcript of Interview of WINCHESTER, dated August 28, 2001.
21 Transcript of Interview of LANDY, dated August 30, 2001.
22 Transcript of Interview of LEVIS, dated August 28, 2001.
*23 Exelon response to OL:RII request for information, datedt_w - )

including internal job description fort

osition, dated May 15, 2000,

_ '3 separation letter, dated
profile, dated / )

24 Memo from MOSER to HEFFLEY, date_ g

25 | Transcript of Interview of MARINI, dated December 14,2001,
26 Transcript of Interview of BOOK, dated December 14, 29%%.
27 Transcript of Interview of SNOW, dated December 19, 2001.
28 Transcript of Interview of HELWIG, dated December 17, 2001.
29 Transcript of Interview of MOSER, dated January 25, 2002,

I completed by HEFFLEY, dated

30 Two Candidate Sufnmary forms for
- and completed by PIGOTT, dated
31 Letter from LEVIS to H. Brent CLAYTON , NRC:RIII Enforcement Officer, dated

September 18, 2000.

APPROVAL OF

NOT FOR PUBLIC DISCL .
TIGATIONS, REGION III

FIELD OFFICE DIRECTOR, OFFI

Case No. 3-2001-005



32

33

34

35

Letter from J. E. DYER, NRC:R1II, to O. KINGSLEY, ComEd, dated
September 2, 1999.

Letter from KRICH to DYER, dated March 1, 2000.

Letter from M. JORDAN, NRC:RIII, to KINGSLEY, dated March 31, 2000.

Letter from HEFFLEY to MARINI, dated August 15, 2000.

*Due to the voluminous size of the submittal, the full documentation is not included in the
Report of Investigation, but will be maintained in the OLRII files.
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