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NRC STAFF RESPONSE TO
APPLICANT’S MOTION FOR CLARIFICATION OF SCOPE OF HEARING

INTRODUCTION

On November 13, 2002, the Presiding Officer requested via electronic mail that the Nuclear
Regulatory Commission (hereinafter “NRC”) Staff respond to the November 12, 2002 “Applicant’s
Motion for Clarification of Scope of Hearing” no later than Monday, November 18, 2002. The
motion by Nuclear Fuel Services, Inc. (hereinafter “NFS”) requested that the Presiding Officer
clarify the scope of this proceeding to include the entire Environmental Assessment (hereinafter
“EA”) prepared in support of the February 28, 2002 license amendment application submitted by
NFS. Itis the Staff's position that the scope of the hearing is limited to areas of concern related
to the February 28, 2002 license amendment application and cannot extend to areas of concern
that relate to future license amendment applications.

DISCUSSION

On February 28, 2002, NFS submitted a license amendment application requesting
authorization to store low-enriched uranium materials at the Uranyl Nitrate Building (hereinafter
“UNB”) at the NFS facility in Erwin, Tennessee. The license amendment is the first of three

amendments that relate to the Blended Low-Enriched Uranium (hereinafter “BLEU”) Project. In
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order to avoid a segmentation problem, the Staff prepared an EA for the license amendment
application, in which it considered not only the environmental impacts of the amendment application
for storage of materials at the UNB, but also the cumulative environmental impacts that would
result from the entire BLEU Project.

In its Motion, NFS requests that the Presiding Officer require the litigation of all areas of
concern related to the EA in this proceeding and bar the current petitioners from raising concerns
regarding the EA when the Staff considers the second and third license amendment applications
for the BLEU Project.' According to NFS, this would avoid repetitious litigation and the
unnecessary expenditure of resources by the parties and the Presiding Officer.

The October 30, 2002 Federal Register Notice specifies that the scope of this proceeding is
limited to the February 28, 2002 license amendment application, and does not include the other
areas of the BLEU Project. 67 Fed. Reg. 66,172 (Oct. 30, 2002). Areas of concern, both
environmental and safety, related to the second and third license amendments are outside the
scope of this proceeding. In a license amendment proceeding, the jurisdiction of the Licensing
Board is limited to issues that are within the scope of matters outlined in the Commission’s notice
of hearing on the licensing action. Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units
land 2), ALAB-739, 18 NRC 335, 339 (1983), citing Portland General Electric Co. (Trojan Nuclear
Plant), ALAB-534, 9 NRC 287, 289, n. 6 (1979) and Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 (1976). Under this line
of cases, the Presiding Officer lacks jurisdiction to require the petitioners to raise environmental

areas of concern for license amendment applications that are not currently before the Commission.

! The Staff agrees with NFS that the petitioners could raise concerns arising out of any new
material in an EA prepared for the second and third license amendments or challenge a Staff
conclusion that the current EA addresses the subsequent license amendment applications.
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Additionally, requiring the litigation of all environmental areas of concern related to the entire
BLEU project would adversely impact the rights of future petitioners who may be interested only
in the second and third license amendment applications. The Federal Register Notice did not notice
the entire BLEU Project or either the second or third license amendment applications. Any public
participant who had an interest in the BLEU Project, but not in the first license amendment
application for the BLEU project would have no notice that they are required to raise environmental
issues for future Project license amendments at this time. Requiring the current petitioners to raise
all of their areas of concern related to the EA would not avoid repetitious litigation because future
petitioners will continue to have the right to raise environmental areas of concern related to the
second and third license amendment applications. If NFS had wanted to avoid the possibility of
repetitious litigation, it should have submitted a single license amendment application for the entire
BLEU project rather than three separate license amendment applications.

The Staff recognizes that some of the environmental impacts identified in the EA may be
cumulative impacts from the two future license amendment applications. To the extent that the EA
deals with cumulative impacts, those issues may be raised in either this proceeding or in
proceedings on future license amendment applications related to the BLEU Project. However, the
Staff notes that a number of the environmental impacts discussed in the EA are clearly identified
as relating to a particular license amendment for the BLEU Project, and can easily be isolated from
issues related to the other two license amendments. Under such circumstances, it is unnecessary
to litigate the entire EA in this proceeding.

CONCLUSION

The Staff disagrees with the position of NFS that all areas of concern related to the EA should
be litigated during this proceeding. Therefore, the Staff requests that the Presiding Officer

determine that the scope of this proceeding is limited to those safety and environmental areas of
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concern that directly relate to the February 28, 2002 license amendment application and that the

petitioners are not required to raise all concerns related to the EA in this proceeding.

Respectfully submitted

IRA/

Jennifer M. Euchner
Counsel for NRC Staff

Dated at Rockville, Maryland
this 18" day of November, 2002
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