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BY 10 C.F.R. § 2.715(c) INTERESTED GOVERNMENTAL PARTICIPANTS 

I. Introduction 

On September 17, 2002, the Atomic Safety and Licensing Board (Board) 

issued a Memorandum and Order (Scheduling for Submissions Regarding Issues 

Proffered by 10 C.F.R. § 2.715 (c) Interested Governmental Entities; Forwarding 

Additional Participant Submissions for Record Inclusion), requesting the Nuclear 

Regulatory Commission Staff (Staff) to submit its position on the question of the 

standard that governs the admission of issues proffered by government entities 

seeking to participate in an agency adjudicatory proceeding pursuant to 10 

C.F.R. § 2.715 (c). On September 25, 2002, Staff submitted its position on this 

question to the Board. The California Energy Commission (CEC) response 

follows.  

II. Discussion 

After reviewing the submission by Staff, the relevant case law, and the 

regulatory language on the issue, the CEC takes the position that the Board has 

the discretion to allow for a more flexible standard than the criteria set forth under 

10 C.F.R. § 2.714 when considering the admission of issues raised by 10 C.F.R.  
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§ 2.715(c) participants. The CEC agrees with Staff that § 2.715 (c) participants 

are not required to raise new issues in order to participate in the proceeding and 

that such participants may present evidence, cross examine witnesses, advise 

the Nuclear Regulatory Commission (Commission) without taking a position on 

the respective issue, propose findings and exceptions, and file petitions for 

review as to issues before the Board that have been raised by other Parties.  

However, the CEC differs from Staffs position in that it believes the case law 

supports a more flexible standard for the scope of issues proffered by 10 C.F.R.  

§ 2.715 (c) participants. The rationale for this conclusion is stated below.  

a. Statutory and Regulatory Purpose 

Staff states that its position is consistent with the statutory and regulatory 

purposes of both Section 274 of the Atomic Energy Act (AEA or "Act"), 42 U.S.C.  

2021(1), and with 10 C.F.R. § 2.715 (c). Staff cites to Project Management 

Corporation, Tennessee Valley, Energy Research and Development 

Administration (Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383, 393 

(1976), to support the proposition that the 1urpose of both provisions is to 

"accord the States the privilege of fully participating in the licensing proceedings 

and advising the Commission on the resolution of issues considered therein 

without being obliged in advance to set forth any affirmative contentions of its 

own (as is required of private intervenors)." Staff contends that this language 

should be interpreted to give states a choice to file contentions and participate as 

a party pursuant to 10 C.F.R. § 2.714 (as to contentions raised by interested 

governmental entities), or to participate as advisors to the Commission under 10 

C.F.R. § 2.715 (c) (which does not allow for additional issues to be raised by the 

participants other than through meeting the adversarial criteria set forth in 10 

C.F.R. § 2.714). The CEC believes this is inconsistent with the long standing
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Commission principle that governmental participants should be afforded an 

expanded opportunity to participate in the proceedings.  

In order to allow for an expanded participation by interested governmental 

participants the Commission adopted 10 C.F.R. §2.715(c), which not only grants 

interested state participants an opportunity to participate in the hearing, but 

states: 

Such participants may also file proposed findings and 
exceptions pursuant to §§2.754 and 2.762, and petitions for review 
by the Commission pursuant to §2.786. The presiding officer may 
require such representative to indicate with reasonable specificity, 
in advance of the hearing, the subject matters on which he desires 
to participate.  

The Commission does not cite to existing regulatory requirements in 10 C.F.R. § 

2.714, as it does for other existing provisions. Given the Commission's clear 

reference to existing regulatory provisions it seems logical that it would have also 

cited 10 C.F.R. § 2.714 if it had intended it to apply to 10 C.F.R. § 2.715(c) 

participants.  

Additionally, 10 C.F.R. § 2.715 (c) states that an interested governmental 

participant must "indicate with reasonable specificity, in advance of the hearing, 

the subject matter on which [it] desires to participate." The Commission has 

emphasized that both the Act and 10 C.F.R. § 2.715(c) highlight the importance 

of participation by interested States, Public Service Company of New Hampshire 

(Seabrook Station, Units 1&2), CLI-77-25, 6 NRC 535 (1977). Adhering to that 

principle, the Board should grant governmental participants as much flexibility as 

the law allows to fully participate in the proceedings.  

b. Regulatory History 

Staff states that the regulatory history provides evidence that an 

appropriate interpretation of 10 C.F.R. § 2.715 (c) would require an interested 

governmental participant to meet the criteria in 10 C.F.R. § 2.714 if it wishes to
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raise new issues in the proceeding. In 1978, revisions to the regulations allowed 

interested governmental participants to participate more fully in proceedings 

before the Commission, including allowing for appeal rights. Language was 

added stating that "the presiding officer may require governmental participants to 

indicate, in advance of the hearing, the subject matters on which the participant 

desires to participate." Staff concedes that that rulemaking failed to discuss in 

detail what this additional provision was intended to add to current practice, other 

than a statement that the amendments generally "conform to present practice." 

(43 Fed. Reg. 17798, 17800 (April 26, 1978).) 

The CEC believes that the amendments codified several Commission 

decisions issued before adoption of the amendments. For example, Gulf States 

Utilities Company (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760 

provides the following insight: 

Accordingly, and to avoid proceeding by way of 'surprise' the State 
has been advised that it must apprise the Board and all parties 
[within a given period of time] of precisely what additional issues or 
particular concerns it believes are directly related, i.e. and relevant, 
to the radiological health and safety phase of this construction 
permit application and this particular proposed plant, beyond the 
contested issue already in the case. They need not be in the form 
of specific contentions, but they must be issues that are relevant, 
material and narrow enough permit evidentiary determination in an 
adjudicatory setting.  

6 NRC at 770. Additional case law supporting a broad reading of 10 C.F.R.  

2.715(c) includes Public Service Company of New Hampshire (Seabrook Station, 

Units 1 & 2), CLI-77-25. These decisions allow for a more flexible standard than 

the one in 10 C.F.R. § 2.714.  

c. NRC Case Law 

Staff cites to several cases that clearly hold an interested state must 

identify issues with "reasonable specificity." Interested governmental

4



participants "must do more than present what amounts to a check list of items." 

Gulf States Utilities Company (River Bend Station, Units 1&2), ALAB-444. 6 NRC 

760, 772 (1977). However, the case law does support allowance by 10 C.F.R. § 

2.715 (c) interested governmental participants to raise new issues in a 

proceeding without specifically meeting the criteria set forth in 10 C.F.R. § 2.714.  

Gulf States Utilities Company, (River Bend Station 1 &2), ALAB-444, 6 NRC at 

770, states that if a 10 C.F.R. § 2.715(c) participant raises additional issues in a 

proceeding, "They need not be in the form of specific contentions, but they must 

be issues that are relevant, material and narrow enough to permit evidentiary 

determination in an adjudicatory proceeding." Given the historical flexibility 

provided to 10 C.F.R. § 2.715(c) participants, the Board should not give a limiting 

interpretation to 10 C.F.R. § 2.715(c). The Board should interpret the regulation 

broadly to ensure that governmental participants may fully participate in the 

proceedings.  

An interested governmental entity that is not required to take a position on 

an issue when it is serving in a more neutral advisory role should be allowed to 

raise critical issues to the Board without having to provide evidence of a legal or 

factual dispute with the applicant. An issue could be such that it would be 

important for the Board to hear testimony from several perspectives in order to 

make the most informed decision. As an "advisor" in the proceeding an 

interested state may wish to point out the potential for competing interests on a 

particular issue or flaws in a particular proposal, yet not necessarily take a 

position in opposition to the Project. In order to do this, a flexible standard for 

admitting new issues by 10 C.F.R. § 2.715 (c) participants is required.  

In discussing the last sentence of 10 C.F.R. § 2.715 (c), the Appeals 

Board has stated, "There is no hint in this language or the statement of 

considerations (43 Fed. Reg. 17,798 (1978)), or by analysis of the River Bend
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case or other cases, that this sentence is limited to issues already advanced by 

other parties." Long Island Lighting Company (Shoreham Nuclear Power Station, 

Unit 1&2) LBP-83-30, 17 NRC 1132, 1140. The Board's statement indicates that 

under 10 C.F.R. § 2.715 (c) participants could raise new issues under 10 C.F.R.  

§2.715(c).  

As a practical matter, the Board should have the discretion to allow for a 

more flexible standard in admitting issues put forth from 10 C.F.R. § 2.715 (c) 

interested governmental participants. Even if a 10 C.F.R. § 2.715 (c) participant 

does not take a position on an issue, the participant's raising of the issue could 

well lead the Board to want additional information, which might be presented 

through testimony at a hearing, in order for the Board to hear the opposing view 

first hand from experts, or by community members affected by the matter.  

Governmental participants should have an opportunity to demonstrate with 

"reasonable specificity" the issues they propose and why the Board should allow 

for a hearing, without requiring the 10 C.F.R. §2.715 (c) participant to meet all of 

the criteria set forth under 10 C.F.R. § 2.714.  

Staff cites a footnote in Project Management Corporation Tennessee 

Valley Authority Energy Research and Development Administration (Clinch River 

Breeder Reactor Plant), ALAB-354, 4 NRC 383, 393, fn. 14 (1976) as authority 

requiring interested governmental participants to meet 10 C.F.R. § 2.714 

requirements when raising new issues in the proceeding. However, this footnote 

is not consistent with subsequent case law, Gulf States Utilities, (River Bend 

Station, Units 1 & 2), ALAB-444, 6 NRC at 770. Additionally Project Management 

Corporation Tennessee Valley Authority Research and Development 

Administration, (Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383, 

was decided in 1976, two years before 10 C.F.R. § 2.715(c) was adopted.  

Therefore, it is reasonable given the other references to existing regulatory
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authority within 10 C.F.R. § 2.715(c) that, if the Commission did want such 

criteria to apply, it would have referenced 10 C.F.R. § 2.714 within 10 C.F.R. § 

2.715(c). The Commission chose not to apply the criteria set forth under 10 

C.F.R. § 2.714 to 10 C.F.R. § 2.715(c) participants, consistent with the historical 

flexibility it has given to governmental participants.  

The case law shows that the Commission has long recognized the 

importance of governmental involvement in its proceedings and has "permitted 

states to participate even when contrary to procedural requirements, which might 

bar another party's participation." Houston Lighting and Power Co. LBP-83-26, 

17 NRC 945,947 (1983). Therefore, the Board should use its discretion to allow 

for flexibility when issues are proffered by 10 C.F.R. § 2.715 (c) participants.  

This does not mean that the Board should allow any issue presented by such 

participants to be admitted, but that it should be open to allowing issues to be 

addressed at hearings that will allow for a more complete record, assist the 

Board in making a well-informed decision in a proceeding, and help 

governmental entities representing the people most affected by a project to have 

their concerns fully addressed by the Board within the framework of the 

proceeding.  

Ill. CONCLUSION 

Although Staff points out that interested participants pursuant to 10 C.F.R.  

§2.715 (c) are not required to submit issues in order to participate in a 

proceeding, and may seek to advise the Commission by participating in regard 

to specific issues raised by other parties in the proceeding of which it has an 

interest, such participants may also raise additional issues to be addressed via 

the hearings. The CEC differs with the Staff conclusion that interested
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governmental participants must meet all the criteria set forth under 10 C.F.R. § 

2.714 in order for the Board to admit a proposed issue. The CEC takes the 

position that interested governmental participants may also seek to raise new 

issues in a proceeding pursuant to 10 C.F.R. § 2.715 (c). If an interested 

governmental participant puts forth with "reasonable specificity" a relevant issue, 

the Board has the discretion when presented with such an issue in a timely 

manner to admit the issue for purposes of a hearing. The NRC has long 

recognized the importance of interested governmental participants in its 

proceedings, and should balance the major interests of such entities (and the 

people that they represent) against the relatively small burdens of adding an 

additional issue to the hearing process.  

Therefore, the CEC respectfully requests that the Board finds it has the 

discretion to allow for a flexible standard in admitting issues proffered by 10 

C.F.R. §2.715 (c) governmental participants to the proceeding due to the great 

interest such participants have in the outcome of the proceeding.  

WILLIAM M. CHAMBERLAIN, Chief Counsel 
JONATHAN BLEES, Assistant Chief Counsel 
DARCIE L. HOUCK, Staff Counsel 

Dated: October 9, 2002 
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1516 Ninth Street, MS 14 
Sacramento, CA 95814
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