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OFFICE OF SEC
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD ' RULEMAKINGS AND

ADJUDICATIONS STAFF

In the Matter of:

Pacific Gas and Electric Co. Docket No. 72-26-1SFSI

(Diablo Canyon Power Plant Independent ASLBP No. 02-801-01-ISFSI

Spent Fuel Storage Installation)

RESPONSE OF PACIFIC GAS AND ELECTRIC COMPANY TO ISSUES PROFFERED BY
THE COUNTY OF SAN LUIS OBISPO AND THE PORT SAN LUIS HARBOR DISTRICT

I INTRODUCTION

On August 7, 2002, the Atomic Safety and Licensing Board (“Licensing Board”)
issued a Memorandum and Order requiring interested governmental entities to submit, by
August 21, 2002, any proposed issues for hearing in addition to those already proffered by the
San Luis Obispo Mothers for Peace, et al.! On August 19, 2002, the Port San Luis Harbor
District (“District”) submitted a response to the Order identifying additional issues the District
wishes to raise in this proceeding.? On August 21, 2002, San Luis Obispo County (“County”)

3

submitted a response identifying its proposed issues.” In accordance with the schedule

established by the Licensing Board in its August 7 Order, Pacific Gas and Electric Company

! See Pac. Gas & Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage
Installation), Memorandum and Order (Establishing Schedule for Identification of Issues
by Interested Governmental Entities; Limited Appearance Participation), slip op. Aug. 7,
2002 (“August 7 Order”).

2 See Response of Port San Luis Harbor District to Atomic Safety and Licensing Board
Order of August 7, 2002, dated August 19, 2002 (“District Response”).

3 See Subject Matter Upon Which the County of San Luis Obispo Desires to Participate
Pursuant to 10 C.F.R. § 2.715(c), dated August 21, 2002 (“County Response”).
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(“PG&E”) herein responds to the submissions of both the District and the County (collectively,
the “governmental participants™) as to the admissibility of their proffered issues. As discussed
further below, neither the District nor the County has identified an admissible issue.
Accordingly, all proposed issues proffered by the governmental participants in this proceeding

should be rejected.

II. STANDARDS FOR ADMISSIBILITY OF ISSUES

Once admitted to a proceeding, a governmental participant must comply with all
procedural rules and is subject to the same requirements as parties appearing before the
Licensing Board. See Gulf States Utils. Co. (River Bend Station, Units 1 & 2), ALAB-444, 6
NRC 760, 768 (1977); Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), LBP-90-12, 31
NRC 427, 430-31, aff'd in part on other grounds, ALAB-934, 32 NRC 1 (1990). Accordingly,
any new issue set forth by a participating governmental entity must “be framed with sufficient
detail and preciseness” to define the “concrete issues which are appropriate for adjudication in
the proceeding.” See Diablo Canyon, August 7 Order, slip op. at 2; citing River Bend, ALAB-
444, 6 NRC at 768-69 (quoting 10 C.F.R. § 2.714(a), then the provision setting forth the
requirements for the submission of contentions). In essence, new issues set forth by an entity
seeking to participate under 10 C.F.R. § 2.715(c) must meet the requirements for admissible
contentions. See generally 10 CF.R. § 2.714(b); Yankee Atomic Elec. Co. (Yankee Nuclear
Power Station), LBP-99-14, 49 NRC 238, 258 (1999).

Under 10 C.F.R. § 2.714(b)(2), a contention “must consist of a specific statement
of the issue of law or fact to be raised or controverted.” Additionally, each contention must be
accompanied by:

6)) A brief explanation of the bases of the contention.



(i) A concise statement of the alleged facts or expert opinion which
support the contention and on which the petitioner intends to rely,
together with references to those specific sources and documents
of which the petitioner is aware and on which the petitioner intends
to rely to establish those facts or expert opinion.

(i)  Sufficient information to show that a genuine dispute exists with
the applicant on a material issue of law or fact. This showing must
include references to the specific portions of the application that
the petitioner disputes and the supporting reasons for each dispute.

10 C.F.R. § 2.714(b)(2). See Duke Energy Corp. (Oconee Nuclear Station, Units 1,2 & 3), CLI-
99-11, 49 NRC 328, 333 (1999); Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-
96-7, 43 NRC 235, 248-49 (1996). It follows from the above that, to be admissible, a contention
must be within the scope of the proceeding. See also Ariz. Pub. Serv. Co. (Palo Verde Nuclear
Generating Station, Units 1, 2, & 3), LBP-91-19, 33 NRC 397, 411-12, appeal denied on other
grounds, CLI-91-12, 34 NRC 149 (1991); Northeast Nuclear Energy Co. (Millstone Nuclear
Power Station, Units 2 & 3), LBP-01-10, 53 NRC 273, 280 (2001).
II1.  DISCUSSION

A. Port San Luis Harbor District

1. District EP-1: Adequacy of the DCPP Emergency Response Plan’
The District raises only one issue, concerning the adequacy of the Diablo Canyon
Power Plant (“DCPP”") Emergency Response Plan (“ERP™). Specifically, the District believes
that the current ERP is “outdated” and requires “re-examination.” The District identifies five
particular “concerns,” or bases, for this belief:
¢)) The District contends that there are areas of the twelve Protective

Action Zones (including the Avila Valley) that have “poor or non
existent [sic] radio reception” for the radio frequencies used by the

4 The District does not title its contention. For ease of reference, we designate the
proposed issue EP-1, in accordance with the categories for proposed contentions
delineated in the Board’s June 6 Initial Prehearing Order.



local Emergency Alert System radio stations. (District Response at
2)

(2)  The District contends that current evacuation time estimates do not
use the best available science. Rather, the District claims that the
“Avila Beach Traffic Circulation Study” should be used to
simulate a full evacuation in the Avila Valley. (District Response
at3.)

3) The District contends that accident risk assumptions used to
support the ERP in the 1970s “may have been under-played,”
therefore rendering the ERP “unreliable.” (District Response at 3.)

(4)  The District contends that demographics and the vehicle escape
routes in the Avila Valley have changed since the ERP was
adopted.  Specifically, the District states that the original
population projections within the 50-mile emergency planning
zone (“EPZ”) are no longer valid and should be re-assessed. In
addition, the District states that a secondary road once identified as
an emergency escape route no longer exists. (District Response at
3.)

(5)  The District contends that population shifts in the EPZs “are not
correctly recognized in the ERP.” Specifically, the District argues
that, during “three-day summer weekend holiday[s],” the transient
population within the EPZs “skyrockets,” and emergency
personnel and staging areas are limited and “can not [sic]
realistically accommodate this type of population.”  (District
Response at 3.)

The District’s proposed contention challenges several elements of the DCPP ERP.
However, such a challenge cannot be addressed in this proceeding. As the District implicitly

concedes in its Response, 10 C.F.R. § 72.32(c) bars any challenge to the ERP in an ISFSI

licensing proceeding. The regulation provides:

For an ISFSI that is (1) located on the site, or (2) located within the
exclusion area as defined in 10 CFR part 100, of a nuclear power reactor
licensed for operation by the Commission, the emergency plan required by
10 CFR 50.47 shall be deemed to satisfy the requirements of this section.

In the 1995 Statements of Consideration promulgating this rule, the Commission clearly stated

the reasoning supporting the rule:



The analysis of potential onsite and offsite consequences of accidental
releases associated with the operation of an ISFSI is contained in
NUREG-1140. This evaluation shows that the maximum dose to a
member of the public offsite due to an accidental release of radioactive
materials would not exceed 1 rem effective dose equivalent, which is
within the EPA Protective Action Guides or an intake of 2 milligrams of
soluble uranium (due to chemical toxicity). Thus, the consequences of
worst-case accidents involving an ISFSI located on a reactor site would
be inconsequential when compared to those involving the reactor itself.
Therefore, current reactor emergency plans cover all at- or near-reactor
ISFST’s.

Final Rule, Emergency Planning Licensing Requirements for Independent Spent Fuel Storage
Facilities (ISFSI) and Monitored Retrievable Storage Facilities (MRS), 60 Fed. Reg. 32,420,
32,431 (June 22, 1995)(emphasis added). It is clear that the District’s concerns go to the
adequacy of the current power plant ERP and are therefore barred by 10 C.F.R. § 72.32(c).’

Consistent with the notice of opportunity for hearing in this matter, this
proceeding is also limited to matters relating fo the construction and operation of the proposed
ISFSIS 1In its Initial Prehearing Order, the Licensing Board specified as follows with respect to
contentions on the subject of emergency planning:

Emergency Planning — primarily concerns issues relating to matters

discussed or referenced in the revised DCPP Emergency Plan as it relates

to the proposed ISFSI and associated portions of the PG&E ISFSI license
application.

3 The District does not request a waiver of application of Section 72.32(c) for this
particular proceeding pursuant to 10 C.FR. § 2.758(b). Indeed, nowhere in its Request
has the District identified anything approaching “special circumstances” with respect to
this proceeding that would demonstrate that application in this proceeding of Section
72.32 would not serve the purposes for which it was adopted, and thus demonstrate the
propriety of such a waiver.

6 See Pacific Gas and Electric Co.; Notice of Docketing, Notice of Proposed Action, and
Notice of Opportunity for a Hearing for a Materials License for the Diablo Canyon
Independent Spent Fuel Storage Installation, 67 Fed. Reg. 19,600, 19,601 (“Contentions
shall be limited to matters within the scope of the action under consideration”). The
action under consideration, in turn, is the application to store spent fuel in a dry cask
storage system at DCPP for a twenty-year period. Id. at 19,600.



Pac. Gas & Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation),
Memorandum and Order (Initial Prehearing Order), slip op. at 3 (June 6, 2002)(emphasis added).
The District does not, however, challenge the revissd DCPP ERP as it relates to the ISFSI.
Rather, the District’s issue is a general concern that the assumptions on which the ERP is based
may be outdated. The specific bases listed above are in no way limited to the ISFSI or to any
revisions in the ERP related to the ISFSI. The proposed contention, and each of its bases, in
reality address ongoing operational matters related to updating the ERP and are beyond the scope
of this proceeding.

The District is not, however, without avenues in which to address concerns related
to the emergency plan. For example, Appendix E to 10 C.F.R. Part 50 requires that each licensee
conduct a “full participation” emergency preparedness exercise every two years. See 10 C.F.R.
Part 50, Appendix E, § F.2.C.” As an interested local entity, the Harbor District is entitled to
participate in these biennial exercises and raise concerns in connection with the ERP at that time.
In addition, changes to a Part 50 power reactor emergency plan may be made at any time,
pursuant to 10 C.F.R. § 50.54(q).> Any interested party is free to approach PG&E, the NRC, or
other appropriate government agencies to express concerns and pursue possible plan changes to
be addressed through the plan change process. Finally, to the extent that the District’s concerns

implicate compliance issues, it may, at any time, file a request for enforcement (or other) action

7 “Full participation” in this context means that appropriate offsite local and State
authorities, in addition to the licensee, test major observable portions of the onsite and
offsite emergency plans, as well as mobilization of state, local and licensee personnel and
other resources in order to verify the capability to respond to the defined accident
scenario. Id. at § F.2.A. n4.

8 That provision states, in pertinent part: “The nuclear power reactor licensee may make
changes to these [emergency] plans without Commission approval only if the changes do
not decrease the effectiveness of the plans and the plans, as changed, continue to meet the
standards of § 50.47(b) and the requirements of appendix E to this part.”



pursuant to 10 C.F.R. § 2.206. See Carolina Power & Light Co. (Shearon Harris Nuclear Power
Plant), CLI-01-11, 53 NRC 370, 383 n.4 (2001)(“[s]afety questions not properly raised in an
adjudication may nonetheless be suitable for NRC consideration under its public petitioning
process, 10 C.F.R. § 2.206); Power Auth. of N.Y. (James A. FitzPatrick Nuclear Power Plant;
Indian Point, Unit 3), CLI-01-14, 53 NRC 488, 552 n. 231 (2001)(example of same). However,
as discussed above, this proceeding is not the vehicle for updating emergency plans and is not
the proper forum for broad emergency preparedness concerns. The District’s issue cannot be
accepted for litigation.

B. County of San Luis Obispo

1. County TC-1: Corporate Identity and Structure of the Applicant

In its first proposed issue, the County argues that the Application “fails to
adequately identify the identity and organizational structure of the Applicant.” (County
Response at 3.) Specifically, the County contends that the information provided by PG&E in the
Application to satisfy 10 C.F.R. § 72.22(d)’ is insufficient in light of the pending Chapter 11
proceeding and PG&E’s Plan of Reorganization. The County contends that PG&E should not be
permitted to apply for a license that “may be transferred to an unknown corporate entity.”
(County Response at 4.) The County also contends that an evaluation of the applicant’s

corporate structure should only be done following confirmation of a reorganization plan by the

Bankruptcy Court. (/d.)

? Section 72.22(d) requires, in pertinent part, that an applicant for a Part 72 license state in
jts application whether it is acting as an agent or representative of another person in filing
the application. If so, the applicant must identify the principal and information required
by that section (including identity of officers and directors, state of incorporation, etc.)
with respect to the principal.



This proposed issue essentially restates concerns raised in SLOMFP proposed
Contentions TC-2 and TC-3, and should be rejected for the reasons discussed in PG&E’s
Response to SLOMFP’s proposed contentions.'® The County’s argument that PG&E is applying
for a license for (or would transfer the license to) “an unknown corporate entity” is simply
incorrect and overly dramatic. The County does not present a contention with any factual or
legal basis, or one for which an}; relief could be granted in this proceeding.”

As stated in the Application, PG&E is the applicant for the Part 72 license."?
PG&E is an electric utility subject to economic regulation by the California Public Utilities
Commission (“CPUC”). Information required to meet 10 C.F.R. § 72.22 with respect to PG&E
is provided in the Application. The County is certainly correct that PG&E’s Plan of
Reorganization is pending before the Bankruptcy Court. As discussed in greater detail in
PG&E’s Response, implementation of the Plan of Reorganization would result in the transfer of

3 However, the financial and other issues germane to

DCPP and the ISFSI to new licensees.
those prospective licensees are already being reviewed by the NRC in connection with the

proposed DCPP license transfer. The contention that the identity and corporate structure of the

10 See Response of Pacific Gas and Electric Company to Supplemental Request for Hearing
and Petition to Intervene of San Luis Obispo Mothers for Peace et al., dated August 19,
2002, at 19-34 (“PG&E Response”).

n See Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), CLI-93-3,
37 NRC 135, 142 (1993)(a contention may be refused if, even if proven, it would be of
no consequence to the proceeding because it would not entitle the petitioner to relief).

12 See Application § 1.4 (“PG&E . . . makes this application on its own behalf. PG&E is
not acting as an agent or representative of any other person”).

13 See also PG&E Letter DIL-02-008 from L. Womack, PG&E, to the NRC Document
Control Desk, “Supplemental General and Financial Information — 10 CFR 72.22,”
dated June 7, 2002.
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applicant are not adequately descfibed should be dismissed from this proceeding without further
consideration.

Moreover, the County argues that “evaluation of the licensee’s corporate structure
should only be done if the reorganization plan has been confirmed.” (County Response at 4)
This proposed issue also does not raise a factual or legal dispute with respect to the Application.
It is merely an attempt to revive earlier requests for a stay of this proceeding, which were denied
by the Licensing Board in a Memc.)randum and Order dated July 15, 2002.'* Neither fact nor
logic supports a delay. The Application is clear. PG&E’s status is clear. The implications of
these matters can be addressed. The facts of the Plan of Reorganization are also known and are
being addressed in the license transfer review. To the extent any future decision in the
bankruptcy proceeding bears on the instant proceeding or operation of the ISFSI, the County
could raise that matter at the appropriate time through appropriate regulatory processes. The
request for stay should again be denied.

2. County TC-2: Adequacy of Applicant’s Financial Qualifications

In proposed Issue TC-2, the County contends that PG&E has provided insufficient
information to “make an informed decision about the licensee’s financial qualifications” and
satisfy the requirements of 10 C.F.R. § 72.22(¢). As “bases” for this issue, the County contends
that (1) PG&E “speculates” that it or its successor will be in a position to borrow sufficient funds
to cover the costs of constructing the ISFSI, and in its view the “credit worthiness and borrowing

capabilities of PG&E or its successor cannot be ascertained or assured” (County Response at 6);

14 Pac. Gas & Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage
Installation), LBP-02-15, 56 NRC __ (slip op. July 15, 2002). Also, the Commission in
the Part 50 license transfer case denied similar requests for a stay. See Pac. Gas & Elec.
Co. (Diablo Canyon Power Plant, Units 1 & 2), CLI-02-16, 55 NRC ___, slip op. at 3-5
(June 25, 2002).



and (2) PG&E seeks to avoid financial qualifications requirements “by representing that it is an
electric utility.” (J/d.) The County argues that PG&E should not be “relieved” of financial
qualifications requirements on this basis, because the ISFSI licensee will not be an electric utility
if PG&E’s reorganization plan is implemented. (/d.)

This proposed issue restates contentions raised by SLOMFP in its proposed
Contentions TC-2, bases ¢ and d, and TC-5. PG&E has responded to the issues raised in those
proposed contentions in detail, and will not reiterate that discussion here. See PG&E Response
at 25-30; 40-43. For the reasons discussed in the PG&E Response, the County’s version of the
issue does not present a genuine dispute with respect to a material issue of law or fact and should
be rejected as well.

The County does not attempt to dispute the specific financial qualifications
information in the Application. It is not even clear whether the County is referring to the
financial qualifications of current PG&E or the proposed transferee under the Plan of
Reorganization. The arguments amount, again, to no more than a request for a stay pending the
bankruptcy resolution.

Moreover, the County generally makes only bare assertions that “any
representations” regarding financial qualifications for constructing, operating, and
decommissioning the ISFSI are “based on speculation regarding the restructuring of PG&E.”
Such bare assertions are insufficient to constitute an admissible contention. See Yankee Rowe,
CLI-96-7, 43 NRC at 248 (“for a contention to be admissible, a petitioner must refer to the
specific portion of the license application being challenged, state the issue of fact or law
associated with that portion, and provide a “basis” of alleged facts or expert opinions, together

with references to specific sources and documents that establish those facts or expert opinions”).

10



The County states that it “expects to explore” the financial qualifications issue in a hearing.
(County Response at 6.) However, under NRC rules, there must be an admissible issue before
" there is any exploration in a hearing.

The County makes one superficial assertion regarding the ability of PG&E or its
successor to finance safe construction and operation of the ISFSI through borrowed funds.
However, this assertion ignores the Application and reality. As stated in the Application (at 4, §
1.5), and as discussed fully in PG&E’s Response to SLOMFP’s similar issues, as long as PG&E
is the applicant/licensee, the funds necessary to cover the costs of designing, constructing, and
operating the ISFSI will derive from electric rates and from electric operating revenues. See
Decision 02-04-016, Opinion Adopting Revenue Requirements for Utility Retained Generation,
2002 WL 988148 (Cal. P.U.C. Apr. 4, 2002), slip op. at 23-25. With respect to PG&E’s
successor under the Plan of Reorganization, financial qualifications are established in the license
transfer application. The County has not shown that in either situation the ISFSI would involve
debt financing, or that access to the financial markets is relevant to the Application. Therefore,
there is no basis whatsoever for this aspect of the proposed contention.

The County claims that PG&E is attempting to “avoid” financial qualifications
requirements based on its current electric utility status. This assertion is, however, also baseless.
PG&E is a rate-regulated utility and is not trying to avoid any required evaluation. PG&E has
presented the facts on numerous occasions. If PG&E’s proposed reorganization Plan is
confirmed by the Bankruptcy Court, and if the Part 50 license transfer is approved by the NRC,
and if the Plan is implemented, then PG&E will amend the Part 72 Application such that Electric
Generation LLC (“Gen™) would become the applicant/licensee. In that situation, capital and

operating costs related to DCPP and the ISFSI would be covered by revenues from merchant

11
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sales of electricity. Indeed, ISFSI expenses, which constitute only a small part of DCPP
expenses, are inherently addressed as operating and maintenance costs (not capital expenses) in
the financial projections submitted in conjunction with the Part 50 license transfer application.
Those matters are beyond the present scope of review and are subject to review in the Part 50
license transfer context.”® In total, the County does not present any coherent factual or legal
basis to challenge either PG&E’s electric utility status, PG&E’s ability to cover ISFSI expenses
through rates, or even Gen’s prospective, post-transfer ability to cover costs through operating
revenues. This proposed issue is not admissible.

3. County EC-1: Adequacy of Alternatives Analysis

The County contends, in its proposed Issue EC-1, that PG&E’s Environmental
Report (“ER”) does not satisfy the requirements of 10 C.F.R. § 51.45 because the ER does not,
according to the County, contain an adequate discussion or analysis of (1) altemnative sites from a
security perspective, and (2) alternative security plans and additional emergency response
responsibilities. (County Response at 8.) Neither sub-issue is admissible in this proceeding.
The issues are essentially a repackaging of proposed SLOMFP Contention EC-1.

Like SLOMFP, the County is attempting to bootstrap terrorism-related security
issues into the proceeding by utilizing the National Environmental Policy Act (“NEPA”). As
discussed in the PG&E Re:sponse,16 the County’s arguments exceed the scope of what is required
by NEPA and therefore lack a legal basis. Moreover, to the extent that the County claims that

the proposed ISFSI is vulnerable to potential terrorist attacks, the proposed sub-contention is an

15 See La. Energy Servs., L.P. (Claiborne Enrichment Center), LBP-91-41, 34 NRC 332,
341 (1991)(“It would be inappropriate for the Board to litigate an issue that is directly

before the Commission.”).

16 See PG&E Response at 43-30.

12



impermissible challenge to the Commission’s regulations governing ISFSI safeguards and
security. Whether in the guise of an environmental contention or otherwise, a contention such as
this — seeking security measures and evaluations of beyond-design-basis security threats —
goes beyond current regulations and cannot be admitted.

As noted in the PG&E Response, the issue regarding whether NEPA dictates any
analysis of terrorist attacks in environmental reports has been addressed by several NRC
licensing boards and is currently before the Commission on review. The Commission’s
resolution of that question will apply to this County issue as well. Moreover, regardless of that
outcome, PG&E will be required to respond to any security requirements that result from the
NRC’s ongoing, comprehensive reassessment of its security requirements and programs. In the
meantime, the NRC has a longstanding policy barring contentions which are (or are about to
become) the subject of general rulemaking by the Commission. See Oconee, CLI-99-11, 49
NRC at 345.

Additional points germane to the proposed sub-issues are discussed below.

a. County EC-1.A. The ER Fails to Adequately Consider and Analyze
Alternative Sites and Associated Security Measures.

The County contends that PG&E’s discussion of alternative sites in the
Environmental Report is inadequate, and should have included “other significant factors,”
including “vulnerability to offshore attacks,” in selecting “the most reasonable location™ for the
ISFSI. (County Response at 9.) In particular, the County argues that PG&E does not include
evaluations of security-related features for alternative sites, as required by 10 C.F.R. § 72.94.

As discussed above, to the extent this contention attempts to impose beyond-
design-basis security requirements on PG&E under the guise of NEPA analysis, it is

inadmissible in this proceeding. In addition, however, there is no legal basis in 10 C.F.R.

13
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§ 72.94 for the issue. Section 72.94 requires a siting evaluation of external nearby, man-induced

17 Hazards within the scope of the rule are generally

hazards; it is not a security requirement.
construed to include hazards posed by such facilities as dams, factories, mines, or airports. For
DCPP, external man-induced events were specifically evaluated as part of the original siting
effort for the plant. See 10 C.F.R. §§ 50.34(a)(1)(i); 100.20."® Under 10 C.F.R. § 72.40, the
siting evaluation for DCPP, including the consideration of the man-induced factors, is not re-
opened in connection with the licensing of the co-located ISFSI. Section 72.40(c) provides:
For facilities that have been covered under previous licensing actions
including the issuance of a construction permit under part 50 of this
chapter, a reevaluation of the site is not required except where new
information is discovered which could alter the original site evaluation

findings. In this case, the site evaluation factors involved will be
reevaluated.

Section 72.94 provides as follows, with respect to siting a Part 72 facility:

(a) The region must be examined for both past and present man-made
facilities and activities that might endanger the proposed ISFSI or
MRS. The important potential man-induced events that affect the
ISFSI or MRS design must be identified.

(b) Information concerning the potential occurrence and severity of
such events must be collected and evaluated for reliability,
accuracy, and completeness.

(©) Appropriate methods must be adopted for evaluating the design
basis external man-induced events, based on the current state of
knowledge about such events.

18 10 C.F.R. Part 100 was amended in 1996 to include the specific provision regarding man-

related hazards. Prior to this amendment, external man-induced hazards were evaluated
pursuant to 10 C.F.R. §§ 100.3; 100.10(b). That evaluation included an analysis of such
external hazards. See “Safety Evaluation by the Directorate of Licensing, U.S. Atomic
Energy Commission, in the Matter of Pacific Gas and Electric Company, Diablo Canyon
Nuclear Power Station, Units 1 and 2, San Luis Obispo County, California, Docket Nos.
50-275 and 50-323,” dated October 16, 1974, at § 2.2, “Nearby Industrial, Transportation
and Military Facilities.”

14



Section 72.94 falls under Subpart E, “Siting Evaluation Factors,” and is thus under the purview
of Section 72.40(c). Accordingly, reconsideration of “design-basis external man-induced
events,” facilities and activities is barred in this proceeding. The County has not identified any
new information which could alter the original site evaluation findings and trigger a re-
evaluation. The proposed sub-issue constitutes an impermissible challenge to the NRC’s
regulations. See 10 C.F.R. § 2.758; see Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), CLI-87-12, 26 NRC 383, 394-95 (1987)."

b. County EC-1.B. The ER Fails to Consider and Analyze Alternative
Security Plans and Emergency Planning Responsibilities.

In this sub-issue, the County argues that (1) PG&E should be required to analyze
whether alternative security measures addressing the possibility that the ISFSI may be a target of
offshore attack should be included in the DCPP Security Plan; and that (2) the ERP should be
reviewed so that the County may determine whether it is prepared to “fulfill its increased
responsibilities under PG&E’s emergency plan once the ISFSI is in operation.” (County
Response at 10.)

To the extent that this proposed issue attempts to impose additional security or
emergency response- requirements on PG&E under the guise of NEPA analysis, it is not
admissible in this proceeding. There is no legal basis under NEPA for the relief requested.
Furthermore, NEPA aside, the County’s proposed issue also lacks the factual basis necessary for
the admission of a contention. See 10 C.F.R. § 2.714(b)(2)(ii). With regard to the Security Plan,

the County has shown no basis for its generalized concern that an ISFSI at DCPP “may well

19 The County has neither attempted to request a waiver of application of § 72.40(c),
pursuant to 10 C.F.R. § 2.758(b), nor made the showing that “special circumstances”
exist such that application of the regulation would not serve the purpose for which it was
adopted.

15
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present an attractive target for attack.” While the County also contends (at 10) that it is not
“clear” that PG&E considered “the increased security training that would be required by siting
the ISFSI at Diablo Canyon, and contends that the Security Plan should be made available for
review, the County ignores the Application. The Application addresses the changes to security
training resulting from placement of a proposed ISFSI at DCPP. See Application § 7.0, and
Attachment D, “Training Program;” Safety Analysis Report at § 9.3. The County does not
challenge the adequacy of the discussion presented in the Application, and, therefore, does not
present a genuine dispute with respect to any material issue of fact or law.?® See also
Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC
200, 246 (1993)(holding that a contention “simply allegfing] that some matter ought to be
considered does not provide the basis for an admissible contention”). Thus, this issue need not
be considered further in this proceeding.21

With respect to emergency response, the County contends that the ERP should be
made available for review because the County “needs to determine whether it is prepared to
fulfill its increased responsibilities under PG&E’s emergency plan once the ISFSI is in

operation.” (County Response at 10.) The County does not explain why it would not-have

20 It appears that the County’s concern is rooted in the cost associated with any additional
security training that the County may provide to its employees as a result of the addition
of the proposed ISFSI. Any issues associated with the allocation costs associated with
security or emergency response incurred by participating governmental agencies are
beyond the scope of this proceeding.

2 Revisions to the DCPP Physical Security Plan, the Safeguards Contingency Plan, and the
Security Training and Qualification Plan in connection with the proposed ISFSI have
been proposed to the NRC in an amendment request to the DCPP Part 50 facility
operating license. See PG&E Letter DIL-01-003 from L.F. Womack, PG&E, to NRC
Document Control Desk, “DCPP Security Program Revisions and Exemption Requests,”
dated December 21, 2001. Because the proposed changes contain safeguards
information, PG&E requested that they be withheld from public disclosure and controlled
pursuant to 10 C.F.R. §§ 2.790 and 73.21. See Application, at § 9.0.

<
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access to this information as part of its ongoing emergency planning responsibilities.”?
Nonetheless, the DCPP Emergency Plan has been made available for review, as Attachment B to
the Part 72 ISFSI Application.23 No challenge is made to that information. Likewise, the
County does not identify what additional responsibilities it expects related to an ISFSI co-located
at the power plant.

In any event, for the reasons discussed above with respect to District EP-1, this
proposed issue is not admissible in this proceeding, because (1) generalized challenges to the
DCPP ERP are barred in this proceeding by NRC regulations;** and (2) the County does not
challenge specifically any aspect of the ERP as it relates to the ISFSI. The County articulates a
generalized need to determine its responsibilities under the ERP, primarily related to beyond-
design-basis security events. The County does not proffer any concerns relating to matters
discussed in the revised ERP as it relates to the ISFSI. The proposed issue is barred by 10 C.F.R.

§ 72.32(c) and should be rejected.”®

2 The County itself states that it is the “lead agency responsible for emergency
preparedness in the vicinity of Diablo Canyon.” (County Response at 10.)

2 Moreover, Attachment B includes a table, entitled “Synopsis of ISFSI-Related Changes,”
which sets forth the changes made to the Emergency Plan in connection with the Part 72

Application.

24 The County has not attempted to request a waiver of application of the relevant
regulations pursuant to 10 C.FR. § 2.758, or make the showing that “special
circumstances” exist such that application of the regulations would not serve the purpose
for which they were adopted.

2 Like the District, the County is free to raise any concerns related to the DCPP ERP at any
time. The County is certainly entitled to participate in the “full participation” biennial
emergency preparedness exercises required by 10 C.F.R. Part 50, Appendix E, and may,
at any time, raise compliance issues through a 10 C.F.R. § 2.206 petition for NRC action.
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Im.  CONCLUSION

For the reasons set forth above, neither the County’s nor the District’s proposed

issues should be admitted.

Respectfully submitted,
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