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SUBCHAPTER II-ADMINISTRATIVE PROCEDURES

5 USC 551 - 559 
Sec. 551. Defimitions.  

For the purpose of this subchapter
(1) "agency" means each authority of the Government of the United States, 

whether or not it is within or subject to review by another agency, but does not 
include

(A) the Congress; 
(B) the courts of the United States; 
(C) the governments of the territories or possessions of the United States; 
(D) the Government of the District of Columbia; or except as to the 

requirements of section 552 of this title _ ; 
(E) agencies composed of representatives of the parties or of representatives 

of organizations of the parties to the disputes determined by them; 
(F) courts martial and military commissions; 
(G) military authority exercised in the field in time of war or in occupied 

territory; or 
(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; 

chapter 2 of title 41; subchapter H of chapter 471 of title 49; or sections'- 1884, 
1891-1902, and former section 1641(b)(2),'of title 50, appendix; 
(2) "person" includes an individual, partnership, corporation, association, or 

public or private organization other than a agency; 
(3) "party" includes a person or agency named or admitted as a party, or properly 

seeking and entitled as of right to be admitted as a party, in an agency proceeding, 
and a person or agency admitted by an agency as a party for limited purposes; 

(4) "rule" means the whole or a part of an agency statement of general or 
particular applicability and future effect designed to implement, interpret, or prescribe 
law or policy or describing the organization, procedure, or practice requirements of 
an agency and includes the approval or prescription for the future of rates, wages, 
corporate or financial structures or reorganizations thereof, prices, facilities, 
appliances, services or allowances therefor or of valuations, costs, or accounting, or 
practices bearing on any of the foregoing; 

(5) "rule making" means agency process for formulating,"amending, or repealing a 
rule; 

(6) "order" means the whole or part of a final disposition whether affirmative, 
negative, injunctive, or declaratory in fofri, of an agency in a matter other than rule 
making but including licensing; 

(7) "adjudication" means agency process for the formulation of an order; 
(8) "license" includes the whole or a part of an agency permit, certificate, 

approval, registration, charter, membership, statutory exemption or other form of 
permission; 

(9) "licensing" includes agency process respecting the grant, renewal, denial, 
revocation, suspension, annulment, withdrawal, limitation, amendments, 
modification, or conditioning of a license; 

(10) "sanction" includes the whole or a part of an agency
(A) prohibition requirement, limitations, or other condition affecting the 

freedom of a person; 
(B) withholding of relief; 
(C) imposition of penalty or fine; 
(D) destruction, taking, seizure, or withholding of property;
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(E) Assessment of damages, reimbursement, restitution, compensation, costs, 
charges, or fees; 

(F) requirement, revocation, or suspension of a license; or 
(G) taking other compulsory or restrictive action; 

(11) "relief' includes the whole or a part of an agency
(A) grant of money, assistance, license, authority, exemption, exception, 

privilege, or remedy; 
(B) recognition of a claim, right, immunity, privilege, exemption, or exception; 

or 
(C) taking of other action on the application or petition of, and beneficial to, a 

person; 
(12) "agency proceedings" means an agency process as defined by paragraphs (5), 

(7), and (9) of this section; 
(13) "agency action" includes the whole or a part of an agency rule, order, license, 

sanction, relief, or the equivalent or denial thereof, or failure to act; and 
(14) "ex parte communication" means an oral or written communication not on 

the public record with respect to which reasonable prior notice'to all parties is not 
given, but it shall niot include requests for -status-reports on any matter or proceeding 
covered by this subchapter; 

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 381; amended Pub. L. 94-409, 
Sept. 13, 1976, 90 Stat. 1247.) 

See. 552. Public Information; Agency Rules, Opinions, Orders, Records, and 
Proceeding 

(a)' Each agency shall make available to the public information as follows: 
(1) Each agency shall separately state and currently publish in the Federal 

Register for the guidance of the public
(A) descriptions of its central and field organization and the established places 

at which, the employees (and in the case of a uniformed service, the members) 
from whom, and the methods whereby, the public may obtain information, make 
submittals or requests, or obtain decisions; 

(B) statements of the general course and method by which its functions are 
chdnneled and'determined, including the nature and requirements of all formal 
and informal procedures available; 

(C) rules of procedure, descriptions of forms available or the places at which 
forms may be obtained, and instructions as to the scope and contents of all papers, 
reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by law, 
and statements of geneial policy or interpretations of general applicability 
formulated and adopted by the agency; and 

(E) each'aniendment, revision, or repeal of the foregoing.  
Except to the'extent that a person has actual and timely notice of the terms 

thereof, a person may not in any manner be required to resort to, or be adversely 
affected by, a matter required to be published in the Federal Register and not so 
published. For the purpose of this paragraph, matter reasonably available to the class 
of persons affected thereby is deemed published in the Federal Register when 
incorporated by reference therein with the approval of the Director of the Federal 
Register.  

(2) Each agericy, in accordance with published rules, shall make available for 
public inspection and copying

(A) final opinions, including concurring and dissenting opinions, as well as 
orders, made in the adjudication of cases; 

'Section 552, as amended by Pubhc Law 104-231, (110 Stat. 3049-3054), October 2, 1996.
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(B) those statements of policy and interpretations which have been adopted by 
the agency and are not published in the Federal Register; 

(C) administrative staff manuals and instructions to staff that affect a member 
of the public; 

(D) copies of all records, regardless of form or format, which have been 
released to any person under paragraph (3) and which, because of the nature of 
their subject matter, the agency determines have become or are likely to become 
the subject of subsequent requests for substantially the same records; and 

(E) a general index of the records referred to under subparagraph (D); unless 
the materials are promptly published and copies offered for sale. For records 
created on or after November 1, 1996, within one year after such date, each 
agency shall make such records available,'including by computer 
telecommunications or, if computer telecommunications means have not been 
established by the agency, by other electronic means. To the extent required to 
prevent a clearly unwarranted invasion of personal privacy, an agency may delete 
identifying details when it makes available or publishes an opinion, statement of 
policy, interpretation, staff manual, instruction, or copies of records referred to in 
subparagraph (D). However, in each case the justification for the deletion shall be 
explained fully in writing, and the extent of such deletion shall be indicated on the 
portion of the record which is made available or published, unless including that 
indication would harm an interest protected by the exemption in subsection (b) 
under which the deletion is made. If technically feasible, the extent of the 
deletion shall be indicated at the place in the record where the deletion was made.  
Each agency shall also maintain and make available for public inspection and 
copying current indexes providing identifying information for the public as to any 
matter issued, adopted, or promulgated after July 4, 1967, and required by this 
paragraph to be made available or published. Each agency shall promptly publish, 
quarterly or more frequently, and distribute (by sale or otherwise) copies of each 
index or supplements thereto unless it determines by order published in the 
Federal Register that the publication would be unnecessary and impracticable, in 
which case the agency shall nonetheless provide copies of such index on request 
at a cost not to exceed the direct cost of duplication. Each agency shall make the 
index referred to in subparagraph (E) available by computer telecommunications 
by December 31, 1999. A final order, opinion, statement of policy, interpretation, 
or staff manual or instruction that affects a member of the public may be relied 
on, used, or cited as precedent by an agency against a party other than an agency 
only if

(i) it has been indexed and either made available or published as 
provided by this paragraph; or 

(ii) the party has actual and timely notice of the terms thereof.  
(3)(A) Except with respect to the records made available under paragraphs (1) 

and (2) of this subsection, each agency, upon any request for records which (i) 
reasonably describes such records and (ii) is made in accordance with published 
rules stating the time, place, fees (if any), and procedures to be followed, shall 
make the records promptly available to any person.  

(B) In making any record available to a person under this paragraph, an 
agency shall provide the record in any form or format requested by the person if 
the record is readily reproducible by the agency in that form or format. Each 
agency shall make reasonable efforts to maintain its records in forms or formats 
that are reproducible for purposes of this section.  

• (C) In responding under this paragraph to a request for records, an agency 
shall make reasonable efforts to search for the records in electronic form or
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format, except when such efforts would significantly interfere with the operation 
of the agency's automated information system.  

(D) For purposes of this paragraph, the term "search" means to review, 
manually or by automated means, agency records for the purpose of locating those 
records which are responsive to a request.  

(4)(A)(i) In order to carry out the provisions of this section, each agency shall 
promulgate regulations, pursuant to notice and receipt of public comment, 
specifying the schedule of fees applicable to the processing of requests under this 
section and establishing procedures and guidelines for determining when such 
fees should be waived or reduced. Such schedule shall conform to the guidelines 
which shall be promulgated, pursuant to notice and receipt of public comment, by 
the Director of the Office of Management and budget and which shall provide for 
a uniform schedule of fees for all agencies., 

(ii) Such agency regulations shall provide that
(I) fees shall be limited to reasonable standard charges for 

document search, duplication, and review, when records are 
requested for commercial use; 

(II) fees shall be limited to reasonable standard charges for 
document duplication when records are not sought for 
commercial use and the request is made by an educational or 
noncommercial scientific institution, whose purpose is scholarly 
or scientific research; or a representative of the news media; and 

(III) for any request not described in (I) or (II), fees shall be 
limited to reasonable standard charges for document search and 
duplication.  

(iii) Documents shall be furnished without any charge or at a charge 
reduced below the fees established under clause (ii) if disclosure of the 
information is in the public interest because it is likely to contribute 
significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester.  

(iv) Fee schedules shall provide for the recovery of only the direct costs of 
search, duplication, or review. Review costs shall include only the direct costs 
incurred during the initial examination of a document for the purposes of 
determining whether the documents must be disclosed under this section and 
for the purposes of withholding any portions exempt from disclosure under 
this section. Review costs may not include any costs incurred in resolving 
issues of law or policy that may be raised in the course of processing a request 
under this section. No fee may be charged by any agency under this section

(1) if the costs of routine collection and processing of the fee 
are likely to equal or exceed the amount of the fee; or; 

(II) for any request described in clause (ii)(II) or (Ill) of this 
subparagraph for the first two hours of search time or for the 
first one hundred pages of duplication.  

(v). No agency may require advance payment of any fee unless the 
requester has previously failed to pay fees in a timely fashion, or the agency 
has determined that the fee will exceed $250.  

(vi) Nothing in this subparagraph shall supersede fees chargeable under a 
statute specifically providing for setting the level of fees for particular types of 
records.  

(vii) In any action by a requester regarding the waiver of fees under this 
section, the court shall determine the matter de novo: Provided, That the 
court's review of the matter shall be limited to the record before the agency.

Volume 1, Page 8-6



(B) On complaint, the district court of the United States in the district in which 
the complainant resides, or has his principal place of business, or in which the 
agency records are situated, or in the District of Columbia, has jurisdiction to 
enjoin the agency from withholding agency records and to order the production of 
any agency records improperly withheld from the complainant. In such a case the 
court shall determine the matter de novo, and may examine the contents of such 
agency records in camera to determine whether such records or any part thereof 
shall be withheld under any of the exemiptions set forth in subsection (b) of this 
section, and the burden is on the agency to sustain its action. In addition to any 
other matters to which a court accords substantial weight, a court shall accord 
substantial weight to an affidavit of an agency concerning the agency's 
determination as to technical feasibility under paragraph (2C) and subsection (b) 
and reproducibility under paragraph (3B).  

S(C) 
Notwithstanding any other provision of law, the defendant shall serve an 

answer or otherwise plead to any complaint made under this subsection within 
thirty days after service upon the defendant of the pleading in which such 
complaint is made, unless the court otherwise directs for good cause shown.  

(D) Repealed. Public Law 98-620, Title IV, § 402(2), Nov. 8, 1984, 98 Stat.  
3357.  

(E) The court may assess against the United States reasonable attorney fees 
and other litigation costs reasonably incuired in any case under this section in 
which the complainant has substantially prevailed.  

(F) Whenever the court orders the production of any agency records 
improperly withheld from the complainant and assesses against the United States 
reasonable attorney fees and other litigation costs, and the court additionally 
issues a written finding that the circumstances surrounding the withholding raise 
questions whether agency personnel acting arbitrarily or capriciously with respect 
to the withholding, the Special Counsel shall promptly initiate a proceeding to 
determine whether disciplinary action is warranted against the officer or employee 
who was primarily responsible for the withholding. The Special Counsel, after 
investigation and consideration of the evidence submitted, shall submit his 
findings and recommendations to the administrative authority of the agency 
concerned and shall send copies of the findings and recommendations to the 
officer or employee of his representative. The administrative authority shall take 
the corrective action that the Special Counsel recommends.  

(G) In the event of noncompliance with the order of the court, the district 
court may punish for contempt the responsible employee, and in the case of a 
uniformed service, the responsible member.  
(5) Each agency having more than one member shall maintain and make available 

for public inspection a record of the final votes of each member in every agency 
proceeding.  

(6)(A) Each agency, upon any request for records made under paragraph (1), (2), 
or (3) of this subsection shall

(i) determine within 20 days (excepting Saturdays, Sundays, and legal public 
holidays) "after the receipt of any such request whether to comply with such 
request and shall immediately notify the person making such request of such 
determination and the reasons therefor, and of the right of such person to appeal 
to the head of the agency any adverse determination; and 

(ii) make a determination with respect to any appeal within twenty days 
(excepting Saturdays, Sundays and legal public holidays) after the receipt of such 
appeal. If on appeal the denial of the request for records is in whole or in part
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upheld, the agency shall notify the person making such request of the provisions 
for judicial review of that determination under paragraph (4) of this subsection.  

(B)(i) In unusual circumstances as specified in this subparagraph, the time 
limits prescribed in either clause (i) or clause(ii) of subparagraph (A) may be 
extended by writteh notice to the person'making such request settling forth the 
unusual circumstances for such extension and the date on which a determination 
is expected to be dispatched. No such notice shall specify a date that would result 
in an extension for more than ten working days, except as provided in clause (ii) 
of this subparagraph.  

(ii) With respect to a request for which a written notice under clause (i) 
extends the time limits prescribed under clause (i) of subparagraph (A), the 
agency shall notify the person making the request if the request cannot be 
processed within the time limit specified in that clause and shall provide the 
person an opportunity to limit the scope of the request so that it may be processed 
within that time limit or an opportunity to arrange with the agency an alternative 
time frame for processing the request or a modified request. Refusal by the 
person to reasonably modify the request or arrange such an alternative time frame 
shall be considered as a factor in determining whether exceptional circumstances 
exist for purposes of subparagraph (C).  

(iii) As used in this subparagraph, "unusual circumstances" means, but only 
to the extent reasonably necessary to the proper processing of the particular 
requests

(I) the need to search for and collect the requested records from 
field facilities or other establishments that are separate from the office 
processing the request; 

(II) the need to search for, collect, and appropriately examine a 
voluminous amount of separate and distinct records which are 
demanded in a single request; or 

(I1) the need for consultation, which shall be conducted with all 
practicable speed, with another agency having a substantial interest in 
the'determination'of the request or among two or more components of 
the agency having substantial subject-matter interest therein.  
(iv) Each agency may promulgate regulations, pursuant to notice and receipt of 

public comment, providing for the aggregation of certain requests by the same 
requestor, or by a group of requestors acting in co ncert, if the agency reasonably 
believes that such requests actually constitute a single request, which would 
otherwise satisfy the unusual circumstances specified in this subparagraph, and 
the requests involve clearly related matters. Multiple requiests involving unrelated 
matters shall not be aggregated.  

(C)(i) Any person making a request to any agency for records under paragraph 
(1), (2), or (3) of this subsection shall be deemed to have exhausted his 
administrative remedies with respect to such request if the agency fails to comply 
with the applicable time limit provisions of this paragraph. If the Government can 
show exceptional circumstances exist and that the agency is exercising due 
diligence in responding to the request, the court may retain'jurisdiction and allow 
the agency additional time to complete its review of the iecords. Upon any 
determination by an agency to comply with a request for records, the records shall 
be made promptly available to sfich person making such request. Any notification 
of denial of any request for records under this subsection'shall'set forth the names 
and titles or positions of each person responsible for the denial of such request.  

'(ii) For purposes of this subparagraph, the term "exceptional circumstances" 
does not include a delay that results from a predictable agency workload of
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requests under this section, unless the agency demonstrates reasonable progress in 
reducing its backlog of pending requests.  

(iii) Refusal by a person to reasonably modify the scope of a request or 
arrange an alternative time frame for processing a request (or a modified request) 
under clause (ii) after being given an opportunity to do so by the agency to whom 
the person made the request shall be considered as a factor in' determining whether 
exceptional circumstances exist for purposes of this subparagraph.  

(D)(i) Each agency may promulgate regulations, pursuant to notice and receipt 
of public comment, providing for multitrack processing of requests for records 
based on the amount of work or time (or both) involved in processing requests.  

(ii) Regulations under this subparagraph may provide a person making a 
request that does not qualify for the fastest multitrack processing an opportunity 
to limit the scope of the request in order to qualify for faster processing.  

(iii) This subparagraph shall not be considered to affect the requirement under 
subparagraph (C) to exercise due diligence.

(E)(i) Each agency shall promulgate regulations, pursuant to notice and receipt 
of public comment, providing for expedited processing of requefts for records

(I) in cases in which the person requesting the records demonstrates a 
compelling need; and 

(II) in other cases determined by the agency.  
(ii) Notwithstanding clause (i), regulations under this subparagraph must 

ensure
(I) that a determination of whether to provide expedited processing 

shall be made, and notice of the determination shall be provided to the 
person making the request, within 10 days after the date of the request; and 

(II) expeditious consideration of administrative appeals of such 
determinations of whether to provide expedited processing.  

(iii) An agency shall process as soon as practicable any request for records to 
which the agency has granted expedited processing under this subparagraph.  
Agency action to deny or affirm denial of a request for expedited processing 
pursuant to this subparagraph, and failure by an agency to respond in a timely 
manner to such a request shall be subject to judicial review under paragraph (4), 
except that the judicial review shall be based on the record before the agency at 
the time of the determination.  

(iv) A district court of the United States shall not have jurisdiction to review 
an agency denial of expedited processing of a request for records after the agency 
has provided a complete response to the request.  

(v) For purposes of this subparagraph, the term "compelling need" means
(I) that a failure to obtain requested records on an expedited basis 

under this paragraph could reasonably be expected to pose an imminent 
threat to the life or physical safety of an individual; or I 

(II) with respect to a request made by a person primarily engaged in 
disseminating information, urgency to inform the public concerning actual 
or alleged Federal Government activity.  

(vi) A demonstration of a compelling need by a person making a request for 
expedited processing shall be made by a statement certified by such person to be 
true and correct to the best of such person's knowledge and belief.  

(F) In denying a request for records,ý in whole or in part, an agency shall make 
a reasonable effort to estimate the volume of any requested matter the provision of 
which is denied, and shall provide any such estimate to the person making the 
request, unless providing such estimate would harm an interest protected by the 
exemption in subsection (b) pursuant to which the denial is made.
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(b) This section does not apply to matters that are
(1)(A) specifically authorized under criteria established by an Executive order to 

be kept secret in the interest of national defense or foreign policy and (B) are in fact 
properly classified pursuant to such Executive Order; 

(2) related solely to the internal personnel rules and practices of an agency; 
(3) specifically exempted from disclosure by statute (other than section 552b of 

this title), provided that such statute (A) requires that the matters be withheld from the 
public in such a manner as to leave no discretion on the issue, or (B) establishes 
particular criteria for withholding or refers to particular types of matters to be 
withheld; 

(4) trade secrets and commercial or financial information obtained from a person 
and privileged or confidential; 

(5) inter-agency or intra-agency memorandums or letters which would not be 
available by law to a party other than an agency in litigation with the agency; 

(6) personnel and medical files and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy; 

(7) records or information compiled for law enforcement purposes, but only to the 
extent that the production of such law enforcement records or information (A) could 
reasonably be expected to interfere with enforcement proceedings, (B) would deprive 
a person of a right to a fair trial or an impartial adjudication; (C) could reasonably be 
expected to constitute an unwarranted invasion of personal privacy, (D) could 
reasonably be expected to disclose the identity of a confidential source, including a 
State, local, or foreign agency or authority or any private institution which furnished 
information on a confidential basis, and, in a case of a record or information 
compiled by criminal law enforcement authority in the course of a criminal 
investigation or by an agency conducting a lawful national security intelligence 
investigation, information furnished by a confidential source, (E) would disclose 
techniques and procedures for law enforcement investigations or prosecutions, or 
would disclose guidelines for law enforcement investigations or prosecutions if such 
disclosure could reasonably be expected to risk circumvention of the law, or (F) could 
reasonably be expected to endanger the life or physical safety of any individual; 

(8) contained in or ielated to examination, operating, or condition reports 
prepared by-, on behalf of, or for the use of an agency responsible for the regulation or 
supervision of financial institutions; or 

(9) geological and geophysical information and data, including maps, concerning 
wells.,, 
Any reasonably segregable portion of a record shall be provided to any person 

requesting such record after deletion of the portions which are exempt under this 
subsection. The amount of information deleted shall be indicated on the released portion 
of the record, unless including that indication would hann an interest protected by the 
exemption in this subsection under which the deletion is made. If technically feasible, 
the amount of the information deleted shall be indicated at the place in the record where 
such deletion is made. 

(c)(1) Whenever a request is made which involves access to'records described in 
subsection (b)(7)(A) ar~d

" (A) the investigation or proceeding involves a possible violation of criminal 
law; and 

(B) there is reason to believe that (i) the subject of the investigation or 
proceeding is not aware of its pendency, and (ii) disclosure of the existence of the 
records could reasonably be expected to interfere with enforcement proceedings, 
the agency may, during only such time as that circumstance continues, treat the 
records as not subject to the requirements of this section.
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(2) Whenever informant records maintained by a criminal law enforcement 
agency under an informant's name or personal identifier are requested by a third party 
according to the informant's name or personal identifier, the agency may treat the 

- records as not subject to the requirements of this section unless the informant's status 
as an informant has been officially confirmed.  

(3) Whenever a request is made which involves access to records maintained by 
the Federal Bureau of Investigation pertaining to foreign intelligence or 
counterintelligence, or international terrorism, and the existence of the records is 
classified information as provided in subsection (b)(1), the Bureau may, as long as 
the existence of the records remains classified information, treat the records as not 
subject to the requirements of this section..  
(d) This section does not authorize withholding of information or limit the availability 

of records to the public, except as specifically stated in this section. This section is not 
authority to withhold information from Congress.  

(e)(1) On or before February 1 of each year, each agency shall submit to the Attorney 
General of the United States a report which shall cover the preceding fiscal year and 
which shall include

(A) the number of determinations made by the agency not to comply with 
requests for records made to such agency under subsection (a) and the reasons for 
each such determination; 

(B)(i) the number of appeals made by persons under subsection (a)(6), the 
result of such appeals, and the reason for the action upon each appeal that results 
in a denial of information; and 

(ii) a complete list of all statutes that the agency relies upon to authorize 
the agency to withhold information under subsection (b)(3), a description of 
whether a court has upheld the decision of the agency to withhold information 
under each such statute, and a concise description of the scope of any 
information withheld; 
(C) the number of requests for records pending before the agency as of 

September 30 of the preceding year, and the median number of days that such 
requests had been pending before the agency as of that date; , 

(D) the number of requests for records received by the agency and the number 
of requests which the agency processed; 

(E) the median number of days taken by the agency to process different types 
of requests; 

(F) the total amount of fees collected by the agency for processing requests; 
and 

(G) the number of full-time staff of the agency devoted to processing requests 
for records under this section, and the total amount expended by the agency for 
processing such requests.  
(2) Each agency shall make each such report available to the public including by 

computer telecommunications, or if computer telecommunications means have not 
been established by the agency, by other electronic means.  

(3) The Attorney General of the United States shall make each report which has 
been made available by electronic means available at a single electronic access point.  
The Attorney General of the United States shall notify the Chairman and ranking 
minority member of the Committee on Government Reform and Oversight of the 
House of Representatives and the Chairman and ranking minority member of the 
Committees on Governmental Affairs and the Judiciary of the Senate, no later than 
April 1 of the year in which each such report is issued, that such reports are available 
by electronic means.
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(4) The Attorney General of the United States, in consultation with the Director of 
the Office of Management and Budget, shall develop reporting and performance 
guidelines in connection with reports required by this subsection by October 1, 1997, 
and may establish additional requirements for such reports as the Attorney General 
determines may be useful.  

(5) The Attorney General of the United States shall submit an annual report on or 
before April 1 of each calendar year which shall include for the prior calendar year a 
listing of the number of cases arising under this section, the exemption involved in 
each case, the disposition of such case, and the cost, fees, and penalties assessed 
under subparagraphs (E), (F), and (G) of subsection (aX4). Such report shall also 
include a description of the efforts undertaken by the Department of Justice to 
encourage agency compliance with this section.  
(1) For purposes of this section, the term

(1) "agency" as defined in section 551 (1) of this title includes any executive 
department; military department, Government corporation; Government controlled 
corporation, or other establishment in the executive branch of the Government 
(including the Executive Office of the President), or any independent regulatory 
agency; and 

(2) "record" and any other term used in this section in reference to information 
includes any information that would be an agency record subject to the requirements 
of this section when maintained by an agency in any format, including an electronic 
format.  
(g) The head of each agency shall prepare and make publicly available upon request, 

reference material or a guide for requesting records or information from the agency, 
subject to the exemptions in subsection (b), including-.' , 

(1) an ifidex of all major information systems of the agency; 
(2) a description of major information and record locator systems maintained by 

the agency; and I .  
(3) a handbook for obtaining various types and categories of public information 

from the agency pursuant to chapter 35 of title 44, and under this section.2, 
Sec. 552a. Records Maintained On Individuals 

(a) DEFINITIONS.-For purposes of this section
(1) the term "agency" means agency as defined in section 552(e) of this title; 
(2) the term "individual" means a citizen of the United States or an alien lawfully 

admitted for permanent residence; 
(3) the term "maintain" includes maintain, collect, use, or disseminate; 
(4) the term "record" means any item, collection, or grouping of information 

about an individual that is maintained by an agency, including, but not limited to, his 
education, financial transactions, medical history, and criminal or employment history 
and that contains his name, or the identifying number, symbol, or other identifying 
particular assigned to the individual, such as a finger or voice print or a photograph; 

(5) the term "system of records" means a group of any records under the control 
of any agency from which information is retrieved by the name of the individual or by 
some identifying number, symbol, or other identifying particular assigned to the 
individual; 

(6) the term "statistical record" means a record in a system of records maintained 
for statistical research or reporting purposes only and not used in whole or in part in 
making any determination about an identifiable individual, except as provided by 
section 8 of title 13; and 

2As amended, Public Law 104-231, secs. 3-11, (110 Stat. 3049 to3054), Oct. 2, 1996
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(7) the term "routine use" means, with respect to the disclosure of a record, the 
use of such record for a purpose which is compatible with the purpose for which it 
was collected.  

(8) the term "matching program"
(A) means any computerized comparison of

(i) two or more automated systems of records or a system of records 
with non-Federal records for the purpose of

(I) establishing or verifying the eligibility of, or continuing 
compliance with statutory and regulatory requirements by, applicants 
for, recipients or beneficiaries of, participants in, or providers of 
services with respect to, cash or in-kind assistance or payments under 
Federal benefits programs, or 

(II) recouping payments or delinquent debts under such Federal 
benefit programs, or 
(ii) two or more automated Federal personnel or payroll systems of 

records or a system of Federal personnel or payroll records with 
non-Federal records, 

(B) but does not include
(i) matches performed to produce aggregate statistical data without any 

personal identifiers; 
(ii) matches performed to support any research or statistical project, the 

specific data of which may not be used to make decisions concerning the 
rights, benefits, or privileges of specific individuals; 

(iii) matches performed, by an agency (or component thereof) which 
performs as its principal function any'activity pertaining to the 
enforcement of criminal laws, subsequent to the initiation of a specific 
criminal or civil law enforcement investigation of a named person or 
persons for the purpose of gathering evidence against such person or 
persons; 

(iv) matches of tax information
(I) pursuant to section 6103(d) of the Internal Revenue Code of 

1986, 
(II) for purposes of tax administration as defined in 

section 6103(b)(4) of such Code, 
(III) for the purpose of intercepting a tax refund due an individual 

under authority granted by section 404(e), 464,-or 1137 of the Social 
Security Act; or .,- I

', (IV) for the purpose of intercepting a tax refund due an individual 
under any other tax refund intercept program authorized by statute 
which has been determined by the Director of the Office of 
Management and Budget to contain verification, notice, and hearing 
requirements that are substantially similar to the procedures in 
section 1137 of the Social Security Act; 
(v) matches- I 

(I) using records predominantly relating to Federal personnel, that 
are performed for routine administrative purposes (subject to guidance 
provided by the Directoir of the Office of Management and Budget 
pursuant to subsection (v)), or 

(II) conducted by an agency using only records from systems of 
records maintained by that agency; if the purpose of the match is not to 
take any adverse financial, personnel, disciplinary, or other adverse 
action against Federal personnel.
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(vi) matches performed for foreign counterintelligence purposes or to 
produce background checks for security clearances of Federal personnel or 
Federal contractor personnel; 

(vii) matches performed incident to a levy described in 
section 6103(k)(8) of the Internal Revenue Code of 1986; or 

(viii) matches performed pursuant to section 202(x)(3) or 16119e)(1) 
of the Social Security Act; 

(9) the term "recipient agency" means any agency, or contractor thereof, receiving 
records contained in a system of records from a source agency for use in a matching 
program; 

(10) the term "non-Federal agency" means any State or local government, or 
agency thereof, which receives records contained in a system of records from a 
source agency for use in a matching program; 

(11) the term "source agency" means any agency which discloses records 
contained in a system of records to be used in a matching program, or any State or 
local government, or agency thereof, which discloses records to be used in a matching 
program; 

(12) the term "Federal benefit program" means any program administered or 
funded by the Federal Government, or by any agent or State on behalf of the Federal 
Government, providing cash or in-kind assistance in the form of payments, grants, 
loans, or loan guarantees to individuals; and -. .  

(13) the term "Federal personnel" means officers and employees of the 
Government of the United States, members of the uniformed services (including 
members of the Reserve Components), individuals entitled to receive immediate or 
deferred retirement benefits under any retirement program of the Government of the 
United States (including survivor benefits).  
(b) CONDITIONS OF DISCLOSURE-No agency shall disclose any record which is 

contained in i system of records by any means of communication to any person, or to 
another agency, except pursuant to a written request by, or with the prior written consent 
of, the individual to whom the record pertains, unless disclosure of the record would be

(1) to those officers and employees of the agency which maintains the record who 
have a need for the record in the performance of their duties; 

(2) required under section 552 of this title; 
(3) for a routine us as defined in subsection (a)(7) of this section and described 

under subsection (e)(4)(D) of this section; 
(4) to the Bureau of the Census for purposes of planning or carrying out a census 

or survey or related activity pursuant to the provisions of titlel3;, 
,(5) to a recipient who has provided the agency with advance adequate written 

assurance that the record will be used solely as a statistical research or reporting 
record, and the record is to be transferred in a form that is not individually 
identifiable; , , 

(6) to the National Archives of the United States as a record which has sufficient 
historical or othei value to warrant its continued preservation by the United States 
Government, or for evaluation by the Administrator of General Services or his 
designee to determine whether the record has such value; 

(7) to another agency or to an instrumentality of any governmental jurisdiction 
within or under the control of the United States for a civil or criminal law 
enforcement activity if the activity is authorized by law, and if the head of the agency 
or instrumentality has made a written request to the agency which maintains the 
record specifying the particular portion desired and law enforcement activity for 
which the record is sought;
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(8) to a person pursuant to a showing of compelling circumstances affecting the 
health or safety of an individual if upon such disclosure notification is transmitted to 
the last known address of such individual; 

(9) to either House of Congress, or, to the extent of matter within its jurisdiction, 
any committee or subcommittee thereof, any joint committee of Congress or 
subcommittee of any such joint committee; . 1 - , 

, (10) to the Comptroller General, or any of his authorized representatives, in the 
course of the performance of the duties of the General Accounting Office; 

(11) pursuant to the order of a court of competent jurisdiction; or 
(12) to a consumer reporting agency in accordance with section 371 l(f) of 

title 31.  
(c) ACCOUNTING OF CERTAIN DISCLOSURES.-Each agency, with respect to 

each system of records under its control, shall
(1) except for disclosures made under subsections (b)(1) or (b)(2) of this section, 

keep an accurate accounting of
(A) the date, nature, and purpose of each disclosure of a record to any person 

or to another agency made under subsection (b) of this section; and 
(B) the name and address of the person or agency to whom the disclosure is 

made; 
(2) retain the accounting made under paragraph (1) of this subsection for at least 

five years or the life of the record, whichever is longer, after the disclosure for which 
the accounting is made; 

(3) except for disclosures made under subsection (b)(7) of this section, make the 
accounting made under paragraph (1) of this subsection available to the individual 
named in the record at his request; and 

(4) inform any person or other agency about any correction or notation of dispute 
made by the agency in accordance with subsection (d) of this section of any record 
that has been disclosed to the person or agency if an accounting of the disclosure was 
made.  
(d) ACCESS TO RECORDS.-Each-agency that maintains a system of records shall

(1) upon request by any individual to gain access to his record or any information 
pertaining to him which is contained in the system, permit him and upon his request, a 
person of his own choosing to accompany him, to review the record and have a copy 
made of all or any portion thereof in a form comprehensible to him, except that the 
agency may require the individual to furnish a written statement authorizing 
discussion of that individual's record in the accompanying person's presence; 

(2) permit the individual to request amendment of a record pertaining to him and
(A) not later than 10 days (excluding Saturdays, Sundays, and legal public 

holidays) after the date of receipt of such request, acknowledge in writing such 
receipt; and

(B) promptly, either
(i) make any correction of any portion thereof which the individual 

believes is not accurate, relevant, timely, or complete; or 
(ii) inform the individual of its refusal to amend the record in accordance 

with his request, the reason for the refusal, the procedures established by the 
agency for the individual to request a review of that refusal by the head of the 
agency or an officer designated by the head of the agency, and the name and 
business address of that official; 

(3) permit the individual who disagrees with the refusal of the agency to amend 
his record to request a review~of such refusal, and not later than 30 days (excluding 
Saturdays, Sundays, and legal public holidays) from the date on which the individual 
requests such review, complete such review and make a final determination unless,
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for good cause shown, the head of the agency extends such 30-day period; and, if 
after his review, the reviewing official also refuses to amend the record in accordance 
with the request, permit the individual to file with the agency a concise statement 
setting forth the reasons for his disagreement with the refusal of the agency, and 
notify the individual of the provisions for judicial review of the reviewing official's 
determination under subsection (g)(1)(A) of this section; 

(4) in any disclosure, containing information about which the individual has filed 
a statement of disagreement, occurring after the filing of the statement under 
paragraph (3) of this subsection, clearly note any portion of the record which is 
disputed and provide copies of the statement and, if the agency deems it appropriate, 
copies of a concise statement of the reasons of the agency for not making the 
amendments requested, to persons or other agencies to whom the disputed record has 
been disclosed; and 

(5) nothing in this section shall allow an individual access to any information 
compiled in reasonable anticipation of a civil action or proceeding.  
(e) AGENCY REQUIREMENTS.-Each agency that maintains a system of records 

shall- I I..  
(1) maintain in its records only such information about an individual as is relevant 

and necessary to accomplish a purpose of the agency required to be accomplished by 
statute or by executive order of the President; 

(2) collect information to the greatest extent practicable directly from the subject 
individual when the information may result in adverse determinations about an 
individual's rights, benefits, and privileges under Federal programs; 

(3) inform each individual whom it asks to supply information, on the form which 
it uses to collect the information or on a separate form that can be retained by the 
individual

(A) the authority (whether granted by statue, or by executive order of the 
President) which authorizes the solicitation of the information and whether 
disclosure of such information is mandatory or voluntary; 

(B) the principal purpose or purposes for which the infornfiation is intended to 
be used;', 

(C) the routine uses which may be made of the information, as published 
pursuant to paragraph (4)(D) of this subsection; and 

(D) the effects on him, if any, of not providing all or any part of the requested 
information; , 
(4) subject to the provisions of paragraph (11) of this subsectioni, publish in the 

Federal Register upon establishment or revision a notice of the existence and 
character of the system of records, which notice shall include

(A) the name and location of the system; 
(B) the categories of individuals on whom records are maintained in the 

system; 
(C) the categories of records maintained in the system; 
(D) each routine use of the records contained in the system, including the 

categories of users and the purpose of such use; 
(E) the policies and practices of the agency regarding storage, retrievability, 

access controls, retention, and disposal of the records; 
(F) the title and business address of the agency official who is responsible for 

the system of records; 
(G) the agency procedures whereby an individual can be notified at his request 

if the system of records cofitains a record pertaining to him;

Volume 1, Page 8-16



(H) the agency procedures whereby an individual can be notified at his request 
how he can gain access to any record pertaining to him contained in the system of 
records, and how he can contest its content; and 

(I) the categories of sources of records in the system; 
(5) maintain all records which are used by the agency in making any 

determination about any individual with such accuracy, relevance, timeless, and 
completeness as is reasonably necessary to assure fairness to the individual in the 
determination; 

(6) prior to disseminating any record about an individual to any person other than 
an agency, unless the dissemination is made pursuant to subsection (b)(2) of this 
section, make reasonable efforts to assure that such records are accurate, complete, 
timely, and relevant for agency purposes; 

(7) maintain no record describing how any individual exercises rights guaranteed 
by the First Amendment unless expressly authorized by statute or by the individual 
about whom the record is maintained or unless pertinent to and within the scope of an 
authorized law enforcement activity; 

(8) make reasonable efforts to serve notice on an individual when any record on 
such individual is made available to any person under compulsory legal process when 
such process becomes a matter of public record; 

(9) establish rules of conduct for persons involved in the design, development, 
operation, or maintenance of any system of records, or in maintaining any record, and 
instruct each such person with respect to such rules and the requirements of this 
section, including any other rules and procedures adopted pursuant to this section and 
the penalties for noncompliance; 

(10) establish appropriate administrative, technical, and physical safeguards to 
insure the security and confidentiality of records and to protect against any 
anticipated threats or hazards to their security or integrity which could result in 
substantial harm, embarrassment, inconvenience, or unfairness to any individual on 
whom information is maintained; and 

(11) at least 30 days prior to publication of information under paragraph (4)(D) of this subsection, publish in the Federal Register notice of any new use or intended use 
of the information in the system, and provide an opportunity for interested persons to 
submit written data, views, or arguments to the agency.  

(12) if such agency is a recipient agency or a source agency in a matching 
program with a non-Federal agency, with respect to any establishment or revision of 
a matching program, at least 30 days prior to conducting such program, publish in the 
Federal Register notice of such establishment or revision.  
(f) AGENCY RULES.-In order to carry out the provisions of this section, each 

agency that maintains a system of records shall promulgate rules, in accordance with the 
requirement (including general notice) of section 553 of this title, which shall

(1) establish procedures whereby an individual can be notified in response to his 
request if any system of records named by the individual contains a record pertaining 
to him; 

(2) define reasonable times, places, and requirements for identifying an individual 
who requests his record or information pertaining to him before the agency shall 
make the record or information available to the individual; -.  

(3) establish procedures for the disclosure to an individual upon his request of his 
record or information pertaining to him, including special procedures, if deemed 
necessary, for the disclosure to an individual of medical records, including 
psychological records pertaining to him; 

(4) establish procedures for reviewing a request from an individual concerning 
the amendment to any record or information pertaining to the individual, for making
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a determination on the request, for an appeal within the agency of an initial adverse 
agency determination, and for whatever additional means may be necessary for each 
individual to be able to exercise fully his rights under this section; and 

(5) establish fees to be charged, if any, to any individual for making copies of his 
record, excluding the cost of any search for and review of the record.  
The Office of the Federal Register shall annually compile and publish the rules 

promulgated under this subsection and agency notices published under subsection (e)(4) 
of this section in a form available to the public at low cost.  

(g)(1) CIVIL REMEDIES.-Whenever any agency
(A)'makes a determination under subsection (d)(3) of this section not to 

amend an individual's record in accordance with his request, or fails to make such 
review in conformity with that subsection; 

(B) refuses to comply with an individual request under subsection (d)(1) of 
this section; 

(C) fails to maintain any record concerning any individual with such accuracy, 
relevance, timeliness, and completeness as is necessary to issure fairness in any 
determination relating to the qualification, character, rights, or opportunities of, or 
benefits to the individual that may be made on the basis of such record, and 
consequently a determination is made which is adverse to the individual; or 

(D) fails to comply with any other provisions of this section, or any rule 
promulgated thereunder, in such a way as to have an adverse effect on an 
individual, the individual may bring a civil action against the agency, and the 
district courts of the United States shall have jurisdiction in the matters under the 
provisions of this subsection.  
(2)(A) In any suit brought under the provisions of subsection (g)(1)(A) of this 

section, the court may order the agency to amend the individual's record in 
accordance with his request or in such other way as the court may direct. In such case 
the court shall determine the matter de novo.  

(B) The court may assess against the United States reasonable attorney fees 
and other litigation costs reasonably incurred in any case under this paragraph in 
which the complainant has substantially prevailed.  
(3)(A) In any suit brought under the provisions of sublsection (g)(1)(B) of this 

section, the court may enjoin the agency from withholding the records and order the 
production to the complainant of any agency records improperly withheld from him.  
In such a case the court shall determine the matter de novo, and may examine the 
contents of any agency records in camera to determine kvhether the records or any 
portion thereof may be withheld under any of the exemptions set forth in subsection 
(k) of this section, and the burden is on the agency to sustain its action.  

, (B) The court may assess against the United States reasonable attorney fees 
and other litigation costs reasonably incurred in any case under this paragraph in 
which the complainant has substantially prevailed.  
(4) In any suit brought under the provisions of subsection (g)(1)(C) or (D) of this 

section in which the court determines that the agency acted in a manner which was 
intentional or willful, the United States shall be liable to the individual in an amount 
equal to the sum of

(A) actual damages sustained by the individual as a result of the'refusal or 
failure, but in no case shall a person entitled to recovery receive less than the sum 
of $1,000; and 

(B) the costs of the action together with reasonable attorney fees as 
determined by the court.  
(5) An action to enforce any liability created under this section may be brought in 

the district court of the United States in the district in which the complainant resides,
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or has his principal place of business, or in which the agency records are situated, or 
in the District of Columbia, without regard to the amount in controversy, within two 
years from the date on which the cause of action arises, except that where an agency 
has materially and willfully misrepresented ariy information required under this 
section to be disclosed to an individual and the information so misrepresented is 
material to establishment of the liability of the agency to the individual under this 
section, the action may be brought at any time within two years after discovery by the 
individual of the misrepresentation. Nothing in this section shall be construed to 
authorize any civil action by reason of any injury sustained as the result of a 
disclosure of a record prior to September 27, 1975.  
(h) RIGHTS OF LEGAL GUARDIANS .-For the pu "pose of this section, the parent 

of any minor, or the legal guardian of any individual who has been declared to be 
incompetent due to physical or mental incapacity or age by a court of competent 
jurisdiction, may act on behalf of the individual.  

(i)(1) CRIMINAL PENALTIES.-Any officer or employee of an agency, 
who by virtue of his employment or official position, has possession of, or 
access to, agency records which contain individually identifiable information 
the disclosure of which is prohibited by this section or by rules or regulations 
established thereunder, and who knowing that disclosure of the specific 
material is so prohibited, willfully discloses the material in any manner to any 
person or agency not entitled to receive it, shall be guilty of a misdemeanor 
and fined not more than $5,000.  

(2) Any officer or employee of any agency who willfully maintains a system of 
records without meeting the notice requirements of subsection (e)(4) of this section 
shall be guilty of a misdemeanor or fined not more than $5,000.  

(3) Any person who knowingly and willfully requests or obtains any record 
concerning an individual from an agency under false pretenses shall be guilty of a 
misdemeanor and fined not more than $5,000.  
(j) GENERAL EXEMPTIONS.-The head of any agency may promulgate rules, in 

accordance with the requirements (including general notice) of sections 553(b)(1), (2) 
and (3), (c), and (e) of this title, to exempt any system of records within the agency from 
any part of this section except subsections (b), (c)(1) and (2), (e)(4)(A) through (F), 
(e)(6), (7), (9), (10) and (11), and (i) if the system of records is

(1) maintained by the Central Intelligence Agency; or 
(2) maintained by an agency or component thereof which performs as its principal 

function any activity pertaining to the enforcement of criminal laws, including police 
efforts t6prevent, control, or reduce crime or to apprehend criminals; and the 
activities of prosecutors, courts, correctional, probation, pardon, or parole authorities, 
and which consists of (A) information compiled for the purpose of identifying 
individual criminal offenders and alleged offenders and consisting only of identifying 
data and notations of arrests, the nature and disposition of criminal charges, 
sentencing, confinement, release, and paiole and probationi status; (B) information 
compiled for the purpose of a criminal investigation, including reports of informants 
and investigators, and associated with an identifiable individual; or (C) reports 
identifiable to an individual compiled at anj' itage of the process of efiforcement of 
the criminal laws from arrest or indictment through release from supervision.  
At the time rules are adopted under this subsection, the agency shall include in the 

statement required under section 553(c) of this title, the reasons why the system of 
records is to be exempted from a provision of this section.  

(k) SPECIFIC EXEMPTIONS.-The head of any agency may promulgate rules, in 
accordance with the requirements (including general notice) of sections 553(b)(1), (2), 
and (3), (c), and (e) of this title, to exempt any system of records within the agency from
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subsections (c)(3), (d), (e) (1), (e) (4) (G), (H), and (I) and (f) of this section if the system 
of records is

(1) subject to the provisions of section 552(b)(1) of this title; 
(2) investigatory material compiled for law enforcement purposes, other than 

miiaterial within the scope of subsection 0)(2) of this section: Provided, however, That 
if any individual is denied any right, privilege, or befiefit that he would otherwise be 
entitled by Federal law, or for which he would otherwise be eligible, as a result of the 
maintenance of such material, such material shall be provided to such individual, 
except to the extent that the disclosure of such material would reveal the identity of a 
source who furnished information to the Government under an express promise that 
the identity of the source would be held in confidence, or, prior to the effective date 
of this section, under an implied promise that the identity of the source would be held 
in confidence; 

(3) maintained in connection with providing protective services to the President of 
the United States or other individuals pursuant to section 3056 of title 18; 

(4) required by statute to be maintained'and used solely as statistical records; 
(5) investigatoiy material compiled solely for the purpose of determination 

suitability, eligibility, or qualifications for Federal civilian employment, military 
service, Federal contracts, or access to classified information, but only to the extent 
that the disclosure of such material ,would reveal the identity of a source who 
furnished information to the Government under an express promise that the identity 
of the source would be held in confidence, or, prior to the effective date of this 
section, under an implied promise that the identity of the source would be held in 
confidence; 

(6) testing or 6xamination material used solely to determine individual 
qualifications for appointment or promotion in the Federal service the disclosure of 
which would compromise the objectivity or fairness of the testing or examination 
process; or 

(7) evaluation material used to determine potential for promotion in the armed 
services, but only to the'extent that the disclosure of such material would reveal the 
identity of a source who furnished information td the Government under an express 
promise that the identity of the source would be held in confidence, or, prior to the 
effective date of this 'section, under an implied promise that the identity of the source 
would be held in confidence.  
At the time rules are adopted under this subsection, the agency shall include in the 

statement required tinder section 553(c) of this title the reasons why the system of 
records is to be exempted from a provision of this section.  

(1)(1) ARCHIVAL RECORDS.-Each agency record which is accepted by the 
Administrator of General Services for storage, processing, aiid servicing in accordance 
with section 3103 of title 44 shall, for the purposes of this section, be considered to be 
maintained by the agency which deposited the record and shall be subject to the 
provisions of this section. The Administrator of General Services shall not disclose the 
record except to the agency 'which maintains the record, or under rules established by that 
agency which are not inconsistent with the provisions of this section.  

(2) Each agency record pertaining to an identifiable individual which was 
transferred to the National Archives of the United States as a record which has 
sufficient historical or other value to warrant its continued preservation by the United 
States Government, prior to the effective 'date of this section, shall, for the purposes 
of this section, be considered to be maintained by the National Archives and shall not 
be subject to the provisions of this section, except that a statement generally 
describing such records (modeled after the requirement relating to records subject to
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subsections (e)(4)(A) through (G) of this section) shall be published in the Federal 
Register.  

(3) Each agency record pertaining to an identifiable individual which is 
transferred to the National Archives of the United States as a record which has 
sufficient historical or other value to warrant its continued preservation by the United 
States Government, on or after the effective date of this section, shall, for the 
purposes of this section, be considered to be maintained by the National Archives and 
shall be exempt from the requirements of this section except subsections (e)(4)(A) 
through(G) and (e)(9) of this section.  
(m)(1) GOVERNMENT CONTRACTORS.-When an agency provides by a contract 

for the operation by or on behalf of the agency of a system of records to accomplish an 
agency function, the agency shall, consistent with its authority, cause the requirements of 
this section to be applied to such system. For purposes of subsection (i) of this section 
any such contractor and any employee of such contractor, if such contract is agreed to on 
or after the effective date of this section; shall be considered to be an employee of an 
agency.  

(2) A consumer reporting agency to which a record is disclosed under 
section 3711 (e) of title 31 shall not be considered a contractor for the purposes of this 
section, 
(n) MAILING LISTS.-An individual's name and address may not be sold or rented 

by an agency unless such action is specifically authorized by law. This provision shall 
not be construed to require the withholding of names and addresses otherwise permitted 
to be made public.  

(o) MATCHING AGREEMENTS.
(1) No record which is contained in a system of records may be disclosed to a 

recipient agency or non-Federal agency for use in a computer matching program 
except pursuant to a written agreement between the source agency and the recipient 
agency or non-Federal agency specifying

(A) the purpose and legal authority for conducting the program; 
(B) the justification for the program and the anticipated results, including a 

specific estimate of any savings; 
(C) a description of the records that will be matched, including each data 

element that will be used, the approximate number of records that will be 
matched, and the projected starting and completion dates of the matching 
program; 

(D) procedures for providing individualized notice at the time of application, 
and notice periodically thereafter as directed by the Data Integrity Board of such 
agency (subject to guidance provided by the Director of the Office of 
Management and Budget pursuant to subsection (v)), to

(i) applicants for and recipients of financial assistance or payments under 
Federal benefit programs, and 

(ii) applicants for and holders of positions as Federal personnel, that any 
information provided by such applicants, recipients, holders, and individuals 
may be subject to verification through matching programs; 
(E) procedures for verifying information produced in such matching program 

as required by subsection (p); 
(F) procedures for the retention and timely destruction of identifiable records 

created by a recipient agency or non-Federal agency in such matching program; 
S(G) procedures for ensunng the administrative, technical, and physical 

security of the records matched and the results of such programs;
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(H) prohibitions on duplication and redisclosure of records provided by the 
source agency within or outside the recipient agency or the non-Federal agency, 
except where required by law or essential to the conduct of the matching program; 

(I) procedures governing the use by a recipient agency or non-Federal agency 
of records provided in a matching program by a source agency, including 
procedures governing return of the records to the source agency or destruction of 
records used in such program; 

(J) information on assessments that have been made on the accuracy of the 
records that will be used in such matching program; and 

(K) that the Comptroller General may have access to all records of a recipient 
agency or a non-Federal agency that the Comptroller General deems necessary in 
order to monitor or verify compliance with the agreement.  

(2)(A) A copy of each agreement entered into pursuant to paragraph (1) shall
(i) be transmitted to the Committee on Governmental Affairs of the Senate 

and the Committee on Government Operations of the House of 
Representatives; and 

S(i) be available upon request to the public.  
(B) No such agreement shall be effective until 30 days after the date on which 

such a copy is transmitted pursuant to subparagraph (A)(i).  
(C) Such an agreement shall remain in effect only for such period, not to 

exceed 18 months, as the Data Integrity Board of the agency determines is 
appropriate in light of the purposes, and length of time necessary for the conduct, 
of the matching program.  

(D) Within 3 months prior to the expiration of such an agreement pursuant to 
subparagraph (C), the Data Integrity Board of the agency may, without additional 
review, renew the matching agreement for a current, ongoing matching program 
for not more than one additional year if

(i) such program will be conducted without any change; and 
(ii) each party to the agreement certifies to the Board in writing that the 

program has been conducted in compliance with the agreement.  
(p) VERIFICATION AND OPPORTUNITY TO CONTEST FINDINGS

(1) In order to protect any individual whose records are used in a matching 
program, no recipient agency, non-Federal agency, or source agency may suspend, 
terminate, reduce, or make a final denial of any financial assistance or payment under 
a Federal benefit program to such individual, or take other adverse action against 
such individual, as a result of information produced by such matching program, until

(A)(i) the agency has independently verified the information; or 
(ii) the Data Integrity Board of the agency, or in the case of a non-Federal 

agency the Data Integrity Board of the source agency, determines in 
accordance with guidance issued by the Director of the Office of Management 
and Budget that

(I) the information is limited to identification and amount of benefits 
paid by the source agency under a Federal benefit program; and 

(II) there is a high degree of confidence that the information provided 
to the recipient agency is accurate; 

(B) the individual receives a notice from the agency containing a statement of 
its findings and informing the individual of the opportunity to contest such 
findings; and 

(C)(i) the expiration of any time period established for the program by statute 
or regulation for the individual to respond to that notice; or
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(ii) in the case of a program for which no such period is established, the 
end of the 30-day period beginning on the date on which notice under 
subparagraph (B) is mailed or otherwise provided to the individual.  

(2) Independent verification referred to in paragraph (1) requires investigation and 
confirmation of specific information relating to an individual that is used as a basis 
for an adverse action against the individual, including where applicable investigation 
and confirmation of

(A) the amount of any asset or income involved; 
(B) whether such-individual actually has or had access to such asset or income 

for such individual's own use; and 
(C) the period or periods when the individual actually had such asset or 

income.  
(3) Notwithstanding paragraph (1), an agency may take any appropriate action 

otherwise prohibited by such paragraph if the agency determines that the public 
health or public safety may be adversely affected or significantly threatened during 
any notice period required by such paragraph.  
(q) SANCTIONS

(1) Notwithstanding any other provision of law, no source agency may disclose 
any record which is contained in a system of records to a recipient agency or 
non-Federal agency for a matching program if such source agency has ieason to 
believe that the requirements of subsection (p), or any matching agreement entered 
into pursuant to subsection (o), or both, are not being met by such recipient agency.  

(2) No source agency may renew a matching agreement unless
(A) the recipient agency or non-Federal agency has certified that it has 

complied with the provisions of that agreement; and 
(B) the source agency has no reason to believe that the certification is 

inaccurate.  
(r) REPORT ON NEW SYSTEMS AND MATCHING PROGRAMS-Each agency 

that proposes to establish or make a significant change in a system of records or a 
matching program shall provide adequate advance notice of any such proposal (in 
duplicate) to the Committee on Government Opeiations of the House of Representatives, 
the Committee on Governmental Affairs of the Senate, and the Office of Management 
and Budget in order to permit an evaluation of the probable or potential effect of such 
proposal on the privacy or other rights of individuals.  

(s) BIENNIAL REPORT.-The President shall biennially submit to the Speaker of the 
House of Representatives and the President pro tempore of the Senate a report

(1) describing the actions of the director of the Office of Management and Budget 
pursuant to section 6 of the Privacy Act of 1974 during the ljreceding 2 years; 

(2) describing the exercise of individual rights of access and amendment under 
this section during such years; 

(3) identifying changes in or additions to systems of records; 
(4) containing such other information concerhiing administration of this section as 

may be necessary or useful to the congress in reviewing the effectiveness of this 
section in carrying out the purposes of the Privacy Act of 1974.  
(t) EFFECT OF OTHER LAWS- 

(1) No agency shall rely on any exerription contained in section 552 of this title to 
withhold from an individual any record which is otherwise accessible to such 
individual under the provisions of this section.  

(2) No agency shall rely on any exemption in this section to withhold from an 
individual any record which is otherwise accessible to such individual under the 
provisions of section 552 of this title.
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(u) DATA INTEGRITY BOARDS
(1) Every agency conducting or participating in a matching program shall 

establish a Data Integrity Board to oversee and coordinate among the various 
components of such agency the agency's implementation of this section.  

(2) Each Data Integrity Board shall consist of senior officials designated by the 
head of the agency, and shall include any senior official designated by the head of the 
agency as responsible for implementation of this section, and the inspector general of 
the agency, if any. The inspector general shall not serve as chairman of the Data 
Integrity Board.  

(3) Each Data Integrity Board
(A) shall review, approve, and maintain all written agreements for receipt or 

disclosure of agency records for matching programs to ensure compliance with 
subsection (o), and all relevant statutes, regulations, and guidelines; 
- (B) shall review all matching programs in which the agency has participated 
during the year, either as a source agency or recipient agency, determine 
compliance with applicable laws, regulations, guidelines, and agency agreements, 
and assess the costs and benefits of such programs; 

(C) shall review all recurring matching programs in which the agency has 
participated during the year, either as a source agency or recipient agency, for 
continued justification for such disclosures; 

(D) shall compile an annual report, which shall be submitted to the head of the 
agency and the Office of Management and Budget and made available to the 
public on request, describing the matching activities of the agency, including

(i) matching programs in which the agency has participated as a source 
agency or recipient agency; 

(ii) matching agreements proposed under subsection (o) that were 
disapproved by the Board; 

(iii) any changes in membership or structure of the Board in the preceding 
year; 

(iv) the reasons for any waiver of the requirement in paragraph (4) of this 
section for completion and submission of a cost-benefit analysis prior to the 
approval of a matching program; 

(v) any violations of matching agreements that have been alleged or 
identified and any corrective action taken; and 

(vi) any other information required by the Director of the Office of 
Management and Budget to be included in such report; 
(E) shall serve as a clearinghouse for receiving and providing information on 

the accuracy, completeness, and reliability of records used in matching programs; 
(F) shall provide interpretation and guidance to agency components and 

personnel on the requirements of this section for matching programs; 
(G) shall review agency recordkeeping and disposal policies and practices for 

matching programs to assure compliance with this section; and 
(H) may review and report on any agency matching activities that are not 

matching programs.  
(4)(A) Except as provided in subparagraphs (B) and (C), a Data Integrity Board 
shall not approve any written agreement for a matching program unless the agency 
has completed and submitted to such Board a cost-benefit analysis of the 
proposed program and such analysis demonstrates that the program is likely to be 
cost effective.  

(B) The Board may waive the requirements of subparagraph (A) of this 
paragraph if it determines in writing, in accordance with guidelines prescribed by
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the Director of the Office of Management and Budget, that a cost-benefit analysis 
is not required.  

(C) A cost-benefit analysis shall not be required under subparagraph (A) prior 
to the initial approval of a written agreement for a matching program that is 
specifically required by statute. Any subsequent written agreement for such a 
program shall not be approved by the Data Integrity Board unless the agency has 
submitted a cost-benefit analysis of the program as conducted under the preceding 
approval of such agreement.  

I (5)(A) If a matching agreement is disapproved by a Data Integrity Board, any 
party to such agreement may appeal the disapproval to the Director of the Office 
of Management and Budget. Timely notice of the filing of such in appeal shall be 
provided by the Director of the Office of Management and Budget to the 
Committee on Governmental Affairs of the Senate and the Committee on 
Government Operations of the House of Representatives.  

(B) The Director of the Office of Management and Budget may approve a 
matching agreement notwithstanding the dlisapproval of a Data Integrity Board if 
the Director determines that

(i) the matching program will be consistent with all applicable legal, 
regulatory, and policy requirements; 

S(ii) there is adequate evidence that the matching agreement will be cost
effective; and 

(iii) the matching program is in the public interest.  
_ (C) The decision of the Director to approve a matching agreement shall not 
take effect until 30 days after it is reported to committees described in 
subparagraph (A). I 

(D) If the Data Integrity Board and the Director of the Office of Management 
and Budget disapprove a matching program proposed by the inspector- general of 
an agency,-the inspector general may report the disapproval to the head of the 
agency and to the Congress. - __ - _ I 
(6) In the reports required by paragraphs (3)(D), agency matching activities that 

are not matching programsn may be reported on an aggregate basis, if ajnd to the extent 
necessary to protect ongoing lawenforcement or counterintelligence investigations.  

(7) Redesignated (6).. . I ...... , 
(v) OFFICE OFMANAGEMENT AND BUDGET-RESPONSIBILITIES-The 

Director of the Office of Management and Budget shall-, , .  

(1) develop and, after notice and opportunity for public comment, prescribe 
guidelines and regulations for the use of agencies in implementing the provisions of th is s e c tio n ; a n d -. . . , -. .. ,. I / I.  

S, (2) provide continuing assistance to and oversight of the implementation of this 
section by agencies. , .3, " 

3Added Public Law 93-579, sec. 3, December 31, 1974,88 Stat, 1897, and amended Public Law 94-183, 
sec 2(2), December 31, 1975, 89 Stat. 1057, Public Law 97-365, sec 2, October 25, 1982, 96 Stat 1749; 
Public Law 97-375, Title IL sec 201(a), (b), December 21, 1982, 96 Stat 1821; Public Law 97-452,, 
sec 2(a)(1), January 12, 1983, 96 Stat 2478, Public Law 98-477, sec. 2(c), October 15, 1984, 98 Stat. 2211; 
Public Law 98-497, Title L, sec 1 07(g), October 19,1984, 98 Stat. 2292, Pubhc La- 100-503"sees 2 to 6(a), 
7, 8. October 18, 1988, 102 Stat. 2507 to 2514, Public Law 101-508, Title VIL sec. 7201(b)(1); November 5, 
1990, 104 Stat._1388-334; Public Law 103-66, Title XII sec. 1358 1(c), August 10, 1993, 107 Stat 611.  
2002 Pocket Part As amended Public' Law 104-193, Title L see.'1 10(w), August 22, 1996, 110 Stat. 2175, 
Public Law 104-226, sec 1(b)(3), October 2, 1996, 110 Stat. 3033, Public Law 104-316, Title L :-.  
sec. 115(g)(2)(B), October 19, 1996, 110 Stat 3835, Public Law 105-34, Title X. see. 1026(b)(2), August 5, 
1997, 111 Stat. 925; Public Law 105-362, Title XMl, sec 1301(d), November 10, 1998, 112 Stat. 3293, Public 
Law 106-170, Title IV, sec. 402(a)(2), December 17, 1999, 113 Stat 1908
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Sec. 552b. Open Meetings.  
(a) For purposes of this section

(1) the term "agency" means any agency, as defined in section 552(e) of this title, 
headed by A collegial body composed of two or more individual members, a majority 
of whom are'appointed to such position by the President with the advice and consent 
of the Senate, and any subdivision thereof authorized to act on behalf of the agency; 

(2) the term "meeting" means the deliberations of at least the number of individual 
agency members required to take action on behalf of the agency where such 
deliberations determine or result in the joint conduct or disposition of official agency 
business, but does not include deliberation required or permitted by subsection (d) or 
(e); and 

(3) the term "members" means an individual who belongs to a collegial body 
heading an agency.  
(b) Members shall not jointly conduct or dispose of agency business other than in 

accordance-with this section. Except as provided in subsection (c), every portion of 
every meeting of an agency shall be open to public observation.  

(c) Except in a case where the agency finds that the public interest requires 
otherwise, the second sentence of subsection (b) shall not apply any portion of any 
agency meeting, and the requirements of subsections (d) and (e) shall not apply to any 
information pertitiningýto such mheting otherwise required by this section to be disclosed 
to the public, where the agency properly determines that such portion or portions of its 
meeting or the disclosure of such information is likely to

(1) disclose matters that are (A) specifically authorized under criteria established 
by an Executive Order to be kept secret in the interest of national defense or foreign 
policy and (B) in fact properly classified pursuant to such Executive Order; 

(2)'relate solely to the internal personnelfrules an practices of an agency; 
(3) disclose matters specificallyexempted from disclosure by statute (other than 

section 552, of this title), provided that such statute (A) requires that the matters be 
withheld from the public in such a manner as to leave no discretion on the issue, or 

(B) establishes particular criteria for withholding or refers to particular types 
of matters to be withheld; 
(4) disclose trade secrets and commercial or financial information obtained from a 

person and privileged or confidential; 
(5) involve accusing any person of a crime, or'formally censuring any person; 
(6) disclose information of a personal nature where disclosure would constitute a 

clearly unwairiuited invasion of personal privacy; 
(7) disclose investigatory records compiled for law enforcement purposes, or 

information which if written would be contained in such records, but only to the 
extent that the production of such records or information would (A)-interfere with 
enforcement proceedings, (B) deprive a person of a right to a fair trial or an impartial 
adjudication, (C) constitute an unwarranted invasion of personal privacy, (D) disclose 
the identity of a confidential source and, in the case of a record compiled by criminal 
law enforcement authority in the course of a criminal investigation, or by an agency 
conducting a lawful national security intelligence investigation, confidential 
information furnished only by the confidential source, (E) disclose investigative 
techniques and procedures, or (F) endanger the life or physical safety of law 
enforcement personnel; 

(8) disclose information contained in or related to examination, operating, or 
condition reports prepared by, on behalf of, or for the use of an agency responsible 
for the regulation or supervision of financial institutions; 

(9) disclose information the premature disclosure of which would-
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(A) in the case of an agency which regulates currencies, securities, 
commodities, or financial institutions, be likely to (i) lead to significant financial 
speculation in currencies, securities, or commodities,'or (ii) significantly endanger 
the stability of any financial institution; or ' 

(B) in the case of any agency, be likely to significantly frustrate 
implementation of a proposed agency action, 

except that subparagraph (B) shall not apply in any instance where the agency has 
already disclosed to the public the content or nature of its proposed action, or where the 
agency is required by law to make such disclosure on its own initiative prior to taking 
final agency action on such proposal; or 

(10) specifically concern the agency's issuance of a subpena, or the agency's 
participation in a civil action or proceeding,'an action in a foreign court or internecine 
tribunal, or an arbitration, or the initiation, conduct, or disposition by the agency of a 
particular case of formal agency adjudication pursuant to the procedures in section 
554 of this title or otherwise involving a determination on the record after opportunity 
for a hearing.  
(d)(1) Action under subsection (c) shall be taken only when a majority of the entire 

membership of the agency (as defined in subsection (a)(1)) votes to take such action. A 
separate vote of the agency members shall be taken with respect to each agency meeting a 
portion or portions of which are proposed to be closed to the public pursuant to 
subsection (c), or with respect to any information which is proposed to be withheld under 
subsection (c). A single vote may be taken with respect to a series of meetings, a portion 
or portions of which are proposed to be closed to the public,' or with respect to any 
information concerning such series of meetings, so long as each meeting in such series 
involves the same particular matters and is scheduled to be held no more than thirty days 
after the initial meeting in such series. The vote of each agency member participating in 
such vote shall be recorded and no proxies shall be allowed.  

(2) Whenever any person whose interests may be directly affected by a portion of 
a meeting requests that the agency close such portion to the public for any of the 
reasons referred to in paragraph (5), (6), or (7) of subsection (c), the agency, upon 
request of any one of its members, shall vote by recorded vote whether to close such 
m e e t i n g . I -. .. ., 

(3) Within one day of any vote taken pursuant to paragraph (1) or (2),-the agency 
shall make publicly available a written copy of such vote reflecting the vote of each 
member on the'question. If a portion of a meeting is to be closed to the public, the 
agency shall, within one day of the vote taken pursuant to paragraph (1) or (2) of this 
subsection, make publicly available a full written explanation of its action closing the 
portion together with a list of all persons expected to attend the meeting and their 
affiliation. , 

(4) Any agency, a majority of whose meetings may properly be closed to the 
public pursuant to paragraph (4),-(8),(9)(A), or (10) of subsection (c),-or any 
combination thereof, may provide by regulatibn'for the closing of such meetings or 
portions thereof in the event that a majority of the members of the agency votes by 
recorded vote at the beginning of such meeting,'or portion thereof, to close the 
exempt portion or portions of the meeting, and a copy of such vote, reflecting the vote 
of each member on the question, is made available to the public. The -provisions of 
paragraphs (1),,(2), and (3) of this subsection and subsections (e) shall not apply to 
"any portion of a meeting to which such regulations apply: Provided, 'That the agency 
shall, except to the'extent that such information is exempt from disclosure under the 
provisions of subsection (c), provide the public with public announcement of the 
time, place, and subject matter of the meeting and of each portion thereof at the' 
earliest practicable time.
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(e)(1) In the case of each meeting, the agency shall make public announcement, at 
least one week before the meeting, of the time, place, and subject matter of the meeting, 
whether it is to be open or closed to the public, and the name and phone number of the 
official designated by the agency to respond to requests for information about the 
meeting. Such announcement shall be made unless a majority of the members of the 
agency determines by a recorded vote that agency business requires that such meeting be 
called at an earlier date, in which case the agency shall make public announcement of the 
time, place, and subject matter of such meeting, and whether open or closed to the public 
at the earliest practicable time.  

(2) The time or place of a meeting may be changed following the public 
announcement required by paragraph (1) only if the agency.publicly announces such 
change at the earliest practicable time. The subject matter of a meeting, or the 
determination of the agency to open or close a meeting, or portion of a meeting, to the 
public, may be changed following the public announcement required by this 
subsection only if (A) a majority of the entire membership of the agency determines 
by a recorded vote that agency business so requires and that no earlier announcement 
of the chance was possible, and (B) the agency publicly announces such change and 
the vote of each member upon such change at the earliest practicable time.  

(3) Immediately following each public announcement required by this subsection, 
notice of the time, place, and subject matter of a meeting, whether the meeting is open 
or closed, any change in one of the preceding, and the name and phone number of the 
official designated by the agency to respond to requests for information about the 
meeting, shall also be submitted for publication in the Federal Register.  
(f)(1) For every meeting closed pursuant to paragraphs (1) through (10) of subsection 

(c), the General Counsel or chief legal officer of the agency shall publicly certify that, in 
his or her opinion, the meeting may be closed to the public and shall state each relevant 
exemptive provision. A copy of such certification, together with a statement from the 
presiding officer of the meeting setting forth the time and place of, the meeting, and the 
persons present, shall be retained by the agency. The agency shall maintain a complete 
transcript or electronic recording adequate to record fully the proceedings of each 
meeting, or portion of a meeting, closed to the public, except that in the case of a 
meeting, or portion of a meeting, closed to the public pursuant to paragraph (8), (9)(A), 
or (10) of subsection (c), the agency shall maintain either such a transcript or recording, 
or a set of minutes. Such minutes shall fully and clearly describe all matters discussed 
and shall provide a full and accurate summary of any actions taken, and the reasons 
therefor, including a description of each of the views expressed on any item and the 
record of any rollcall vote (reflecting the vote of each member on the question). All 
documents considered in connection with any action shall be identified in such minutes.  

(2) The agency shall make promptly available to the public, in a place easily 
accessible to the public, the transcript, electronic recording, or minutes (as required 
by paragraph (1)) of the discussion of any item on the agenda, or of any item of the 
testimony of any witness received at the meeting, except for such item or items of 
such discussion or testimony as the agency determines to contain information which 
may be withheld under subsection (c). Copies of such transcript, or minutes, or a 
transcription of such recording disclosing the identity of each speaker, shall be 
furnished to any person at the actual cost of duplication or transcription. The agency 
shall maintain a complete verbatim copy of the transcript, a complete copy of the 
minutes, or a complete electronic recording of each meeting, or portion of a meeting, 
closed to the public, for a period of at least two years after such meeting, or until one 
year after the conclusion of any agency proceeding with respect to which the meeting 
or portion was held, whichever occurs later.
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(g) Each agency subject to the requirements of this section shall, within 180 days 
after the date of enactment of this section, following consultation with the Office of the 
Chairman of the Administrative Conference of the United States and published notice in 
the Federal Register of at least thirty days and an opportunity for written comments by 
any person, promulgate regulations to implement the requirements of subsections (b) 
through (f) of this section. Any person may bring a proceeding in the United States 
District Court for the District of Columbia to require an agency to promulgate such 
regulations if such agency has not promulgated such regulations within the time period 
specified herein. Subject to any limitations of time provided by law, any person may 
bring a proceeding in the United States Court of Appeals for the District of Columbia to 
set aside agency regulations issued pursuant to this subsection that are not in accord with 
the requirements of subsections (b) through (f) of this section and to require the 
promulgation of regulations that are in accord with such subsections.  

(h)(1) The district courts of the United States shall have jurisdiction to enforce the 
requirements of subsections (b) through (f) of this section by declaratory judgment, 
injunctive relief, or other relief as may be appropriate. Such actions may be brought by 
any person against an agency prior to, or within sixty days after, the meeting out of which 
the violation of this section arises, except that if public announcement of such meeting is 
not initially provided by the agency in accordance with the requirements bf this section, 
such action may be instituted pursuant to this section at any time prior to sixty days after 
any public announcement of such meeting. Such actions may be brought in the district 
court of the United States for the district in which the agency meeting is held or in which 
the agency in question has its headquarters, or in the District Court for the District of 
Columbia. In such actions a defendant shall serve his answer within thirty days after the 
service of the complaint. The burden is on the defendant to sustain his action. In deciding 
such cases the court may examine in camera any portion of the transcript, electronic 
recording, or minutes of a meeting closed to the public, and may take such additional 
evidence as it deems necessary. The court, having due regard for orderly administration 
and the public interest, as well as the interests of the parties, may grant such equitable 
relief as it deems appropriate, including granting an injunction against future violations 
of this section or ordering the agency to make available to the public such portion of the 
transcript, recording, or minutes of a meeting as is not authorized to be withheld under 
subsection (c) of this section.  

(2) Any Federal court otherwise authorized by law to review agency action may, 
at the application of any person properly participating in the proceeding pursuant to 
other applicable law, inquire into violations by the agency of the requirements of this 
section and afford such relief as it deems appropriate. Nothing in this section 
authorizes any Federal court having jurisdiction solely on the basis of paragraph (1) 
to set aside, enjoin, or invalidate any agency action (other than an action to close a 
meeting or to withhold information under this section) taken or discussed at any 
agency meeting out of which the violation of this section arose.  

(i) The court may assess against any party reasonable attorney fees and 
other litigation costs reasonably incurred by any other party who substantially 

,prevails in any action brought in accordance with the provisions of 
subsections (g) or (h) of this section;except that costs may be assessed against 
the plaintiff only where the court finds that the suit was initiated by the 
plaintiff primarily for frivolous or dilatory purposes. In the case of assessment 
of costs against an agency, the costs may be assessed by the court against the 
United States.  

0) Each agency subject to the requirements of this section shall annually report io the 
Congress regarding the following:
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(1) The changes in the policies and procedures of the agency under this section 
that have occurred during the preceding 1-year period.  

(2) A tabulation of the number of meetings held, the exemptions applied to close 
meetings, and the days of public notice provided to close meetings.  

(3) A brief description of litigation or formal complaints concerning the 
implementation of this section by the agency.  

(4) A brief explanation of any changes in law that have affected the 
responsibilities of the agency under this section.  
(k) Nothing herein expands or limits the present rights of any person under section 

552 of this title, except that the exemptions set forth in subsection (c) of this section shall 
govern in the case-of any request made pursuant to section 552 to copy or inspect the 
transcripts, recordings, or minutes described in subsection (f) of this section. The 
requirements of chapter 33 of title 44, United States Code, shall not apply to the 
transcripts, recordings, and minutes described in subsection (f) of this section.  

(1) This section does not constitute authority to withhold any information from 
Congress, and does hot authorize the closing of any agency meeting or portion thereof 
required by any other provision of law to be open.  

(m) Nothing in this section authorizes any agency to withhold from any individual 
any record, including transcripts, recordings, or minutes required by this section, which is 
otherwise accessible to such individual under section 552a of this title. (Pub. L. 94-409, 
Sec. 3(a), Sept. 13, 1976, 90 Stat. 1241) 
Sec. 553. Rulemaking 

(a) This sectiofi applies, according to the provisions thereof, except to the extent that 
there is involved- " 

(1) a military or foreign affairs function of the United States; or 
(2) a matter relating to agency management or personnel or to public property, 

loans, grants, benefits, or contracts.  
(b)' General notice of proposed rule making shall be published in the Federal 

Register, unless persons subject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with law. The notice shall include

(1) a statement of the time, place, and nature of public rule making proceedings; 
(2) reference to the legal authority under which the rule is proposed; and 
(3) either the terms or substance of the proposed rule or a description of the 

subjects and issues involved.  
Except when notice or hearing is required by statute, this subsection does not apply

(A) to interpretative rules, general statements of policy, or rules of agency 
organization; procedure, or practice; or 

(B) when th6 agency for good cause finds (and incorporates the finding and a 
brief statement of reasons therefor in the rules issued) that notice and public 
procedure thereon are impracticable, unnecessary, or contrary to the public 
interest.  

(c) After notice required by this section, the agency shall give interested persons an 
opportunity to participatd in the rule making through submission of written data, views, 
or arguments with or without opportunity for oral presentation. After consideration of the 
relevant matter presented, the agency shall incorporate in the rules'adopted a concise 
general statement of their basis and purpose. When rules are required by statute to be 
made on the record after opportunity for an agency hearing, sections 556 and 557 of this 
title apply instead of this subsection.  

(d) The required publication or service of a substantive rule shall be made not less 
than 30 days before its effective date, except

'As amended, Public Law 104-66, Title Il sec. 3002 (109 Stat. 734). Dec. 21, 1995.
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(1) a substantive rule which grants or recognizes an exemption or relieves a 
restriction; 

(2) interpretative rules and statements of policy; or 
(3) as otherwise provided by the agency for good cause found and published with 

the rule.  
(e) Each agency shall give an interested person the right to petition for the issuance, 

amendment, or repeal of a rule. (Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 383.) 
Sec. 554. Adjudications 

(a) This section applies, according to the provisions thereof, in every case of 
adjudication required by statute to be determined on the record after opportunity for an 
agency hearing, except to the extent that there is involved

(1) a matter subject to a subsequent trial of the law and the facts de novo ina 
court; 

(2) the selection or tenure of an employee, except an administrative law judge 
appointed under section 3105 of this title; 

(3) proceedings in which decisions rest solely on inspections, tests, or elections; 
(4) the conduct of military or foreign affairs functions; 
(5) cases in which an agency is acting as an agent for a court; or 
(6) the certification of worker representatives.  

(b) Persons entitled to notice of an agency hearing shall be timely informed of
(1) the time, place, and nature of the hearing; 
(2) the legal authority and jurisdiction under which the hearing is to be held; and 
(3) the matters of fact and law asserted.  

When private persons are the moving parties, other parties to the proceeding shall 
give prompt notice of issues controverted in fact or law; and in other instances agencies 
may by rule require responsive pleading. In fixing the time and place for hearings, due 
regard shall be had for the convenience and necessity of the parties or their 
representatives.  

(c) The agency shall give all interested parties opportunity for
, (1) the submission and consideration of facts, arguments, offers of settlement, or 

proposals of adjustment when time, the nature of the proceeding, and the-public 
interest permit; and I 

(2) to the extent that the parties are unable so todetermine a controversy by 
consent, hearing and decision on notice and in accordance with sections 556 and 557 
of this title.  
(d) The employee who presides at the reception of evidence pursuant to section 556 

of this title shall make the recommended decision or initial decision required by section 
557 of this title, unless he becomes unavailable to the agency. Except to the extent 
required for the disposition of ex parte matters as authorized by law, such an employee 
may not- .

(1) consult a person or party on a fact in issue, unless on notice and opportunity 
"for all parties to participate; or 

(2) be responsible to or subject to the sdper'vision or direction of an employee or 
agent engaged in the performance of investigative or prosecuting functions for an 
agency.  
An employee or agent engaged in tlhe perforriance of investigative or prosecutinig 

functions for an agency in a case may not, in that or a factually related case, participate or 
advise in the decision, recommended decision, or agency review pursuant to section 557 
of this title, except as witness or counsel in public proceedings. This subsection does not 
apply

(A) in determining applications for initial licenses;
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(B) to proceedings involving the validity or application of rates, facilities, or 
practices of public utilities or carriers; or 

(C) to the agency or a member or members of the body comprising the 
agency.  

(e) The agency, with like effect as in the case of other orders, and in its sound 
discretion, may issue a declaratory order to terminate a controversy or remove 
uncertainty. (Pub: L. 89-554, Sept. 6, 1966, 80 StaL 384; amended Pub]. L. 95-251, 
Mar. 27, 1978, 92 Stat. 183.) 
Sec. 555. Ancillary Mitters.  

(a) This section applies, according to the provisions thereof, except as otherwise 
provided by this subchapter.  

(b) A person compelled to appear in person before an agency or representative 
thereof is entitled to be accompanied, represented, and advised by counsel or, if 
permitted by the agency; by other qualified representative. A party is entitled to appear in 
person or by or with counsel or other duly qualified representative in an agency 
proceeding. So far as the orderly conduct of public business permits, an interested person 
may appear before an agency or its responsible employees for the presentation, 
adjustment, or determination'of an issue, request, or controversy in a proceeding, whether 
interlocutory, summary, or otherwise, or in connection with an agency function. With 
due regard for the convenience and necessity of the parties or their representatives and 
within a reasonable time, each agency shall proceed to conclude a matter presented to it.  

This subsection does not grant or deny a person who is not a lawyer the right to appear 
for or represent others before an agency or in an agency proceeding.  

(c) Process, requirement of a report, inspection, or other investigative act or demand 
may not be issued, made, or enforced except as authorized by law. A person compelled 
to submit data or evidence is entitled to retain or, on payment of lawfully prescribed 
costs, procure a copy or transcript thereof, e~xcept that in a nonpublic investigatory 
proceeding the witness may for good cause be limited to inspection of the official 
transcript of his testifony.  

(d) Agency subpoenas authorized by law shall be issued to a party on request and, 
when required by'rules of procedure on a statement or showing of general relevance and 

reasonable scope of the evidence sought. On contest, the court shall sustain the subpena 
or similar process or demand to the extent that it is found to be in accordance with law.  

In a proceeding for enforcement, the court shall issue an order requiring the appearance 
of the witness or the production of the evidence or data within a reasonable time under 

penalty of punishment for contempt in case of contumacious failure to comply.  
(e) Prompt notice shall be given of the denial in whole or in part of a written 

application, petition, or other request of an interested person made in connection with 
any agency proceedings. Except in affirming a prior denial or when the denial is 

self-explanatory, the notice shall be accompanied by a brief statement of the grounds for 
denial. (Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 385.) 
Sec. 556. Hearings; Presiding Employees; Powers and Duties; Burden of Proof; 
Evidence; Record as Basis of Decision.  

(a) This section applies, according to the provisions thereof, to hearings required by 

section 553 or 554 of this title to be conducted in accordance with this section.  
(b) There shall preside at the taking of evidence

(1) the agency; 
(2) one or more members of the body which comprises the agency; or 
(3) one or more administrative law judges appointed under section 3105 of this 

title.  
This subchapter does not supersede the conduct of specified classes of proceedings, 

in whole or in part, by or before boards or other employees specially provided for by or
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designated under"statute. The functions of presiding employees and of employees 
participating in decisions in accordance with section 557 of this title shall be conducted 
in an impartial manner. A presiding or participating employee may at any time disqualify 
himself. On the filing in good faith of a timely and sufficient affidavit of personal bias or 
other disqualification of a presiding or participating employee, the agency shall 
determine the matter as a part of the record and decision in the case. , 

(c) Subject to published rules of the agency and within its powers, employees 
presiding at hearings may

(1) administer oaths and affirmations; 
(2) issue subpoenas authorized by law; 
(3) rule on offers of proof and receive relevant evidence; 
(4) take depositions or have depositions taken when the ends of justice would be 

served; 
(5) regulate the course of the hearing; 
(6) hold conferences for the settlement of simplification of the issues by consent 

of the parties; or by the use of altenative means of dispute resolution as provided in 
subchapter IV of this chapter; 

(7) inform the parties as to the availability of one or more altermative means of 
dispute resolution, and encourage use of such methods; " - (8) require the attendance at any conference held pursuant to paragraph (6) of at 
least one representative of each party who has authority to negotiate concerning 
resolution of issues in controversy.5 

(9) dispose of procedural requests or similar matters; 
(10) make or recommend decisions in accordance with section 557 of this title; 

and 
(11) take other action authorized by agency rule consistent with this'subchapter.  

(d) Except as otherwise provided by statute, the proponents of a rule or order has the 
burden of proof. Any oral or documentary evidence may be received, but the agency as a 
matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly,, 
repetitious evidence. A sanction may not be imposed or rule or order issued except on 
consideration of the whole record or those parts thereof cited by a paity and supported by 
and in accordance with the reliable, probative, and substantial evidence. The" agency may, 
to the extent consistent with the interests of justice and the policy of the underlying 
statutes administered by the agency, consider a violation of sectionf557(d) of this titl6 
sufficient grounds for a decision adverse to a party who has knowingly committed such 
violation or knowingly caused such violation to occur. A party is entitled to present his 
case or defense by oral or documentary, evidence, to submit rebuttal evidence, and to 
conduct such cross-examination as may be required for a full and true disclosure of the 
facts. In rule making or determining claims for money or benefits or applications for 
initial licenses an agency may, when a party will not be prejudiced thereby, adopt 
Sprocedures for the submission of all or part of the evidence in written form., 

(e) The transcript of testimony and exhibits, together with all papers and requests 
filed in the proceedings, constitutes the exclusive record for decision in accordance with 
section 557 of this title and, on payment of lawfully prescribed costs, shall be-made 
available to the parties. When an agency decision rests on official notice of a material 
fact not appearing in the evidence in the record, a party is entitled, on timely request, to 
an opportunity to show the contrary. (Pub. L1 89-554, Sept. 6, 1966, 80 Stat. 386; 
amended Pub. L. 94-409, Sept. 13, 1976, 90 Stat. 1247; Pub. L. 95-251, Mar. 27, 1978, 
92 Stat. 183.) 4 

'Public Law 101-552 (104 Stat 2736), November 15, 1990 changed (c)(6) and added new (7) and (8)
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Sec. 557. Initial Decisions; Conclusiveness; Review by Agency; Submissions by 
Parties; Contents of Decisions; Record.  

(a) This section applies, according to the provisions thereof, when a hearing is 
required to be conducted in accordance with section 556 of this title.  

(b) When the agency did not preside at the reception of the evidence, the presiding 
employee or, in cases not subject to section 554(d) of this title, an employee qualified to 
preside at hearings purstiant to section 556 of this title, shall initially decide the case 
unless the agency requires, either in specific cases or by general rule, the entire record to 
be certified to it for decision. When the presiding employee makes an initial decision, 
that decision then becomes the decision of the agency without further proceedings unless 
there is an appeal to, or review on motion of, the agency within time provided by rule. On 
appeal from or review of the initial decision, the agency has all the powers which it 
would have in making the initial decision except as it may limit the issues on notice or by 
rule. When the agency makes the decision without having presided at the reception of the 
evidence, the presiding employee or an employee qualified to preside at hearings 
pursuant to section 556 of this title shall first recommend a decision, except that in rule 
making or determining applications for initial licenses- , I 

(1) instead thereof the agency may issue a tentative decision or one of its 
responsible employees may recommend a decision; or 

(2) this procedure may be omitted in a case in which the agency finds on the 
record that due and timely execution of its functions imperatively and unavoidably so 
requires.  
(c) Before a recommended, initial, or tentative decision, or a decision on agency 

review of the decision of subordinate employees, the parties are entitled to a reasonable 
opportunity to submit for the consideration of the employees participating in the 
decisions

(1) proposed findings and conclusions; or 
(2) exceptions to the decisions or recommended decisions of subordinate 

employees or to tentative agency decisions; and 
(3) supporti ng reasons for the exception of proposed findings or conclusions.  

The record shall show the ruling on each finding, conclusion, or exception presented.  
All decisions, including initial, recommended, and tentative decisions, are a part of the 
record and shall include a statement of

(A) findings and'conclusions and the reasons or basis therefor, on all the 
material issues of fact, law, or discretion presented on the record; and 

(B) the appropriate rule, order, sanction, relief, or denial thereof.  
(d)(1) In an agency proceeding which is subject to subsection (a) of this section, 

except to the extent iequired for the disposition of ex parte matters as authorized by law
(A) no interested person outside the agency shall make or knowingly cause to 

be made to any member of the body comprising the agency, administrative law 
judge, or other employee who is or may reasonably be expected to be involved in 
the decisional process of the proceeding, an ex parte communication relevant to 

'the merits of the proceeding; 
(B) no member of the body comprising the agency, administrative law judge, 

or other employee who is or may reasonably be expected to be involved in the 
decisional process of the proceeding, shall make or knowingly cause to be made 
to any interested person outside the agency an ex parte communication relevant to 
the merits of the proceeding; 

(C) a member of the body comprising the agency, administrative law judge, or 
other employee who is or may reasonably be expected to be involved in the 
decisional process of such proceeding who receives, or who makes or knowingly
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causes to be made, a communication prohibited by this subsection shall place on 
the public record of the proceeding: -1 

(i) all such written communications; 
(ii) memoranda stating the substance of all such oral communications; and 
(iii) all written responses, and memoranda stating the substance of all dral 

responses, to the materials described in clauses (i) and (ii) of this 
subparagraph; 
(D) upon receipt of a communication knowingly made or knowingly caused to 

be made by a party in violation of this subsection, the agency, administrative law 
judge, or other employee presiding at the hearing may, to the extent consistent 
with the interests of justice and the policy of the underlying statutes, require the 
party to show cause why his claim or interest in the proceedings should not be 
dismissed, denied, disregarded, or otherwise adversely affected on account of 
such violation; and 

(E) the prohibitions of this subsection shall apply beginning at such time as the 
agency may designate, but in no case shall they begin to apply later than the time 
at which a proceeding is noticed for hearing unless the person responsible for the 
communication has knowledge that is will be noticed, in which case the 
prohibitions shall apply beginning at the time of his acquisition of such 
knowledge.  
(2) This subsection does not constitute authority to withhold information from 

Congress. (Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 837; amended Pub. L. 94-409, 
Sept. 13, 1976, 90 Stat. 1246.) 

Sec. 558. Imposition of Sanctions; Determination of Applications For Licenses; 
Suspension, Revocation, and Expiration of Licenses.  

(a) This section applies, according to the provisions thereof, to the exercise of a 
power or authority.  

(b) A sanction may not be imposed or a substantive rule or order issued except within 
jurisdiction delegated to the agency and as authorized by law.  

(c) When application is made for a license required by law, the agency, with due 
regard for the rights and privileges of all the interested parties or adversely affected 
persons and within a reasonable time, shall set and complete proceedings required to be 
conducted in accordance with sections 556 and 557 of this title or other proceedings 
required by law and shall make its decision. Except in cases of willfulness or those in 
which public health, interest, or safety requires otherwise, the withdrawal, suspension, 
revocation, or annulment of a license is lawful only if, before the institution of agency 
proceedings therefor, the licensee has been given

(1) notice by the agency in writing of the facts or conduct which may warrant the 
action; and 

(2) opportunity to demonstrate or achieve compliance with all lawful 
requirements.  
When the licensee has made timely and sufficient application for a renewal or a new 

license in accordance with agency rules, a license with reference to an activity of a 
continuing nature does not expire until the application has been finally determined by the 
agency. (Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 388.) 
Sec. 559. Effect on Other Laws; Effect of Subsequent Statute.  

This subchapter, chapter 7, and sections 1305, 3105, 3344, 4301(2)(E), 5372, and 
7521 of this title, and the provisions of section 5335(a)(B) of this title that relate to 
administrative law judges, do not limit or repeal additional requirements imposed by 
statute or otherwise recognized by law. Except as otherwise required by law, 
requirements or privileges relating to evidence or procedure apply equally to agencies 
and persons. Each agency is granted the authority necessary to comply with the

Volume 1, Page 8-35



requirements of this subchapter through the issuance of rules or otherwise. Subsequent 
statute may not be held to supersede or modify this subchapter, chapter 7, sections 1305, 
3105, 3344, 4301(2)(E), 5372, or 7521 of this title, or the provisions of section 
5335(a)(B) of this title that relate to administrative law judgei, except to the extent that it 
does so expressly. (Pub L. 89-554, Sept. 6, 1966, 80 Stat. 388; amended Pub. L. 90-623, 
§ 1(1), Oct 22, 1968, 82 Stat. 1312; Pub. L. 95-251, Mar. 27, 1978, 92 Stat. 183; Pub. L.  
95-454, Oct. 13, 1978, 92 Stat. 1221.)
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NEGOTIATED RULEMAKING ACT OF 1990

Public Law 101-648 104 Stat. 4976 

November 29, 1990 
An Act 

To establish a framework for the conduct of negotiated rulemaking by 
Federal agencies.  

Negotiated Be it enacted by the Senate and House of Representatives of the 
Rulemaking Act of United States of America in Congress assembled, 
1990.  

Sec. 1. Short Title 
5 USC 561. This Act may be cited as the "Negotiated Rulemaking Act of 1990." 

Sec. 2. Findings.  
5 USC 561. The Congress makes the following findings: 

(1) Government regulation has increased substantially since the 
enactment of the Administrative Procedure Act.  

(2) Agencies currently use rulemaking procedures that may 
discourage the affected parties from meeting and communicating with 
each other, and may cause parties with different interests to assume 
conflicting and antagonistic positions and to engage in expensive and 
time-consuming litigation over agency rules.  

(3) Adversarial rulemaking deprives the affected parties and the 
public of the benefits of face-to-face negotiations and co-operation in 
developing and reaching agreement on a rule. It also deprives them of 
the benefits of shared information, knowledge, expertise, and 
technical abilities possessed by the affected parties.  

(4) Negotiated rulemaking, in which the parties who will be 
significantly affected by a rule participate in the development of the 
rule, can provide significant advantages over adversarial rulemaking.  

(5) Negotiated rulemaking can increase the acceptability and 
improve the substance of rules, making it less likely that the affected 
parties will resist enforcement or challenge such rules in court. It may 
also shorten the amount of time needed to issue final rules.  

(6) Agencies have the authority to establish negotiated rule making 
committees under the laws establishing such agencies and their 
activities and under the Federal Advisory Committee Act (5 USC 
App.). Several agencies have successfully used negotiated rulemaking.  
The process has not been widely used by other agencies, however, in 
part because such agencies are unfamiliar with the process or 
uncertain as to the authority for such rulemaking.  

Sec. 3. Negotiated Rulemaking Procedure.  
(a) IN GENERAL.-Chapter 5 of title 5, United States Code, is 

amended by adding at the end the following new subchapter: 
Sec. 561. Purpose.  

5 USC 561. The purpose of this subchapter is to establish a framework for the 
conduct of negotiated rulemaking, consistent with section 553 of this title, 
to encourage agencies to use the process when it enhances the informal 
rulemaking process. Nothing in this subchapter should be construed as an 
attempt to limit innovation and experimentation with the negotiated
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5 USC 562.  

5 USC 563.

Volume 1, Page 8-39

rulemaking process or with other innovative rulemaking procedures 
otherwise authorized by law.  
Sec. 562. Definitions.  

For the purposes of this subchapter, the term
(1) "agency" has the same meaning as in section 551(1) of this 

title; 
(2) "consensus" means unanimous concurrence among the 

interests represented on a negotiated rulemaking committee 
established under this subchapter, unless such committee

(A) agrees to define such term to mean a general but not 
unanimous concurrence; or 

(B) agrees upon another specified definition; 
(3) "convener" means a person who impartially assists an agency 

in determining whether establishment of a negotiated rulemaking 
committee is feasible and appropriate in a particular rulemaking; 

(4) "facilitator" means a person wvho impartially aids in the 
discussions and negotiations among the members of a negotiated 
rulemaking committee to develop a proposed rule; 

(5) "interest" means, with respect to an issue or matter, multiple 
parties which have a similar point of view or which are likely to be 
affected in a similar manner; .  

(6) "negotiated rulemaking" means rulemaking through the use of 
a negotiated rulemaking committee; 

(7) "negotiated rulemaking committee" or "committee" means an 
advisory committee established by an agency in accordance with this 
subchapter and the Federal Advisory Committee Act to consider and 
discuss issues for the purpose of reaching a consensus in the 
development 6f a proposed rule; 

(8) "party" has the same meaning as in section 551(3) of this title; 
(9) "person" has the same meaning as in section 551(2) of this 

.title; 
'(10) "rule" his the same meaning as in s-ection 551(4) of this title; 

and (11), "rulem1king" means "rulemaking" as that term is defined in 
section 551(5) of this'title.  

Sec. 563. Determination of Need foi Negotiated Rulemaking 
Committee.  

S(a) DETERM INATION OF NEED BY THE AGENCY.-An agency 
may establish a negotiated rulemaking committee to negotiate and develop 
a proposed rule, if the head of the'agency deteriniines that the use of the 
negotiated rulemaking procedure is in the public interest. In making such 
a determination, the head of the'igency shall consider whether

(1) there is a need for a rule; , 
(2) there are a limited number bf identifiable interests that will be 

significantly affected by the rule;. , 
(3) there is a reasonable likelihood that a'committee can be 

convened with a balanced repr~sentatio'nof persons who
(A) can adequately represent the interests identified under 

paragraph (2); and 
(B) are willing to negotiate in good faith to reach a consensus 

on the proposed rule;



(4) there is a reasonable likelihood that a committee will reach a 
consensus on the proposed rule within a fixed period of time; 

(5) the negotiated rulemaking procedure will not unreasonably 
delay the notice of proposed rulemaking and the issuance of the final 
rule; 

(6) the agency has adequate resources and is willing to commit 
such resources, including technical assistance, to the committee; and 

(7) the agency, to the maximum extent possible consistent with the 
legal obligations of the agency, will use the consensus of the 
committee with respect to the proposed rule as the basis for the rule 
proposed by the agency for notice and comment.  
(b) USE OF CONVENERS.

(1) PURPOSES OF CONVENERS.-An agency may use the 
services of a convener to assist the agency in

(A) identifying person who will be significantly affected by a 
proposed rule, including residents of rural areas; and 

(B) conducting discussions with such persons to identify the 
issues of concern to such persons, and to ascertain whether the 
establishment of a negotiated rulemaking committee is feasible and 
appropriate in the particular rulemaking.  

Reports. (2) DUTIES OF CONVENERS.-The convener shall report 
findings and may make recommendations to the agency. Upon request 
of the agency, the convener shall ascertain the names of persons who 
are willing and qualified to represent interests that will be significantly 
affected by the proposed rule, including residents of rural areas. The 
report and any recommendations of the convener shall be made 
available to the public upon'request.  

Sec. 564. Publication of Notice; Applications for Membership on 
Committees.  

5 USC 564 (a) PUBLICATION OF NOTICE.-If, after considering the report of a 
convener or conducting its own assessment, an agency decides to 
establish a negotiated rulemaking committee, the agency shall publish in 
the Federal Register and, as appropriate, in trade or other specialized 
publications, a notice which'shall include

(1) an announcement that the agency intends to establish a 
negotiated rulemaking committee to negotiate and develop a proposed 
rule; 1 (2) a description of the subject and scope of the rule to be 
developed, and the issues to be considered; 

(3) a list of the interests which are likely to be significantly 
affected by the rule; 

(4) a list of the persons proposed to represent such interests and 
the person or persons proposed to represent the agency; 

(5) a- proposed agenda and schedule for completing the work of the 
committee, including a target date for publication by the agency of a 
proposed rule for notice and comment; 

(6) a description" of administrative support for the committee to be 
provided by the agency, including technical assistance; 

(7) a solicitation for comments on the proposal to establish the 
committee, and the proposed membership of the negotiated 
rulemaking committee; and
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(8) an explanation of how a person may apply or nominate another 
person for membership on the commitiee, as provided under 
subsection (b).  
(b) APPLICATIONS FOR MEMBERSHIP OR' 

COMMITTEE.-Persons who will be significantly afected by a proposed 
rule and who believe that their interests will not be adequately represented 
by any person specified in a notice under subsection (a)(4) may apply for, 
or nominate another person for, membership on the negotiated rulemaking 
committee to represent such interests with respect to the proposed rule.  
Each application or nomination shall include

(1) the name of the applicant or nominee and a description of the 
interests such person shall represent; 

(2) evidence that the applicant or nominee is authorized to 
represent parties related to the interests the person proposes to 
represent; 

(3) a written commitment that the appilicant or nominee shall 
actively participate in good faith in the development of the rule under 
consideration; and 

(4) the reasons that the persons specified in the notice under 
subsection (a)(4) do not adequately represent the interests of the 
person submitting the application or nomination.  
(c) PERIOD FOR SUBMISSION OF COMMENTS AND 

APPLICATIONS.-The agency shall provide for a period of at least 
30 calendar days for the submission of comments and applications under 
this section.  
Sec. 565. Establishment of Committee.  

5 USC 565. (a) ESTABLISHMENT.-.  
(1) DETERMINATION TO ESTABLISH COMMITITEE.-If after 

considering comments and applications submitted under section 564, 
the agency determines that a negotiated rulemaking committee can 
adequately represent the interests that will be significantly affected by 
a proposed rule and that it is-feasible and appropriate in the particular 
rulemaking, the agency may establish a negotiated rulemaking 
committee. In establishing and administering such a committee, the 
"agency shall comply with the Federal Advisory Committee Act with 
respect to such committee, except as otherwise provided in this 
subchapter.  

(2) DETERMINATION NOT TO ESTABLISH 
COMMITTEE.-If after considering such cokminents and applications, 
the agency, decides not to establish a negotiated rulemaking 
committee, the agency shall promptly publish notice of such decision 
and the reasons therefor in the Federal Register and, as appropriate, in 
trade or other specialized publicktions-, a copy of which shall be sent 

-to any person who applied for, or nominated another person for 
. membership on the negotiating rulemaking comriiiittee to represent 

such interests with respect to the proposed rule.  
(b) MEMBERSHIP.-The agency shall limit rmembership on a 

negotiated rulemaking committee to 25 members, unless the agency head 
determines that a greater number of members is necessary for the 
functioning of the committee or to achieve balanced mtembership. Each 
committee shall include at least one person representing the agency.
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, (c) ADMINISTRATIVE SUPPORT.-The agency shall provide 
appropriate administrative support to the negotiated rulemaking 
committee, including technical assistance.  
Sec. 566. Conduct of Committee Activity. 

5 USC 566. (a) DUTIES OF COMMITTEE.-Each negotiated rulemaking 
committee established under this subchapter shall consider the matter 
proposed by the agency for consideration and shall attempt to reach a 
consensus concerning a proposed rule with respect to such matter and any 
othei matter the committee determines is relevant to the proposed rule.  

(b) REPRESENTATIVES OF AGENCY ON COMMITTEE.-The 
person or persons representing the agency on a negotiated rulemaking 
committee shall'participate in the deliberations and activities of the 
committee with the same rights and responsibilities as other members of 
the committee; and shall be authorized to fully represent the agency in the 
discussions and negotiations of the committee.  

(c) SELECTING FACILITATOR.-Notwithstanding section 10(e) of 
the Federal Advisory Committee Act, an agency may nominate either a 
person from the Federal Government or a person from outside the Federal 
Government to serve as a facilitator for the negotiations of the committee, 
subject io the approval of the committee by consensus. If the committee 
does not approve the nominee of the agency for facilitator, the agency 
shall submit a substitute nomination. If a committee does not approve any 
nominee 'of the agency for facilitator, the committee shall select by 
consensus a person to serve as facilitator. A person designated to 
represent the agency in substantive issues may not serve as facilitator or 
otherwise chair the committee.  

(d) DUTIES OF FACILITATOR.-A facilitator approved or selected 
by a negotiated rulemaking committee shall

(1) chair the meetings of the committee in an impartial manner; 
(2) impartially assist the members of the committee in conducting 

discussions and negotiations; and, 
(3) manage the keeping of minutes and records as required under 

section 10 (b) and (c) of the Federal Advisory Committee Act, except 
that an4r personal notes and materials of the facilitator or of the 
members of a committee shall not be subject to section 552 of this 
title.  
(e) COMMITIEE PROCEDURES.-A negotiated rulemaking 

committee established under this subchapter may adopt procedures for the 
operation of the committee. No provision 'of section 553 of this title shall 
apply to the procedures of a negotiated rulemaking committee.  

(f) REPORT OF COMMITTEE.-If a committee reaches a consensus 
on a proposed rule, at the conclusion of negotiations the committee shall 
transmit to the agency that established the committee a report containing 
the proposed rule. If the committee does not reach a consensus on a 
proposed rule, the committee may transrmt to the agency a report 
specifying any areas in which the committee reached a consensus. The 
committee may include in a report any other information, 
recommendations, or materials that the committee considers appropnate.  
Any committee member may include as an addendum to the report 
additional information, recommendations, or materials.  

(g) RECORDS OF COMMITTEE.-In addition to the report required 
by subsection (f), a committee shall submit to the agency the records
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required under section 10 (b) and (c) of the Federal Advisory Committee 
Act.' 
Sec. 567. Termination of Committee.  

5 USC 567. A negotiated rulemaking committee shall terminate upon promulgation 
of the final rule under consideration, unless the committee's charter 
contains an earlier termination date or the agency, after consulting the 
committee, or the committee itself specifies an earlier termination date.  
Sec. 568. Services, Facilities, and Payment of Committee Member 
Expenses.  

5 USC 568. (a) SERVICES OF CONVENERS AND FACILITATORS.
(1) IN GENERAL.-An agency may employ or enter into contracts 

for the services of an individual or organization to serve as a convener 
or facilitator for a negotiated rulemaking committee under this 
subchapter, or may use the services of a Government employee to act 
as a convener or a facilitator for such a committee.  

(2) DETERMINATION OF CONFLICTING INTERESTS.- An 
agency shall determine whether a person under consideration to serve 
as a convener or facilitator of a committee under paragraph (1) has any 
financial or other interest that would preclude such person from 
serving in an impartial and independent manner.  
(b) SERVICES AND FACILITIES OF OTHER ENTITIES.- For 

purposes of this subchapter, an agency may use the services and facilities 
of other Federal agencies and public and private agencies and 
instrumentalities with the consent of such agencies and instrumentalities, 
and with or without reimbursement to such agencies and instrumentalities, 
and may accept voluntary and uncompensated services without regard to 
the pro visions of section 1342 of title 31.: The Federal Mediation and 
Conciliation Service may provide seivices and facilities, with or without 
reimbursement, to assist agencies under this subchapter, including 
furnishing conveners, facilitators, and training in negotiated rulemaking.  

S(c) EXPENSES OF COM MI E M EM BERS.-M embers of a 
negotiated rulemaking committee shall be responsible for their own 
expenses of participation'in such committee, except that an agency may, 
in accordance-with section 7(d) of the Federal Advisory Committee Act, 
pay for a member's reasonable travel and per diem expenses, expenses to 
obtain technical assistance, and a reasonable rate of compensation, if

(1) such milember certifies a lack of adequate financial resources to 
participate in the committee; and 

(2) the agency determines that such member's participation in the 
committee is necessary to assure an adequate representation of the 
member's interest... . ...  
(d) STATUS OF MEMBER AS FEDERAL EMPLOYEE.-A 

member's receipt of funds under this section or section 569 shall not 
conclusively deter mine for purposes of sections 202 through 209 of title 
18 whether that member is an employee of the United States Government.  
Sec. 569. Encouraging Negotiated Rulemaking.  

5 USC 569. (a) The President shall designate an agency or designate or establish 
an interagency committee to facilitate and encourage agency use of 
negotiated rulemaking. An agency that is considering, planning, or 
conducting a negotiated rulemaking may consult with such agency or 
committee for information and assistance.
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5 USC 570.  

5 USC 561 note.  

5 USC 561 note.

(b) To carry out the purposes of this subchapter, an agency planning 
or conducting a negotiated rulemaking may accept, hold, administer, and 
utilize gifts, devises, arid bequests of property, both real and personal if 
that agency's acceptance and use of such gifts, devises, or bequests do not 
create a conflict of interest. Gifts and bequests of money and proceeds 
from sales of other property received as gifts, devises, or bequests shall be 
deposited in the Treasury and shall be disbursed upon the order of the 
head of such agency. Property accepted pursuant to this section, and the 
proceeds thereof, shall be used as nearly as possible in accordance with 
the terms of the gifts, devises, or bequests.', 
Sec. 570. Judicial Review.  

Any agency action relating to establishing, assisting, or terminating a 
negotiated rulemaking committee under this subchapter shall not be 
subject to judicial review. Nothing in this section shall bar judicial review 
of a rule if such judicial review is otherwise provided by law. A rule 
which is the product of negotiated rulemaking and is subject to judicial 
review shall not be accorded any greater deference by a court than a rule 
which is the product of other rulemaking procedures.  
Sec. 570a. Authorization of Appropriations.  

There are authorized to be appropriated such sums as may be 
necessary to carry out the purposes of this subchapter. 7 

Sec. 4. Authorization of Appropriations.  
In order to carry out this Act and the amendments made by this Act, 

there are authorized to be appropriated to the Administrative Conference 
of the United States, in addition to amounts authorized by section 596 of 
title 5, United States Code, not in excess of $500,000 for each of the 
fiscal years 1991, 1992, and 1993.  
Sec. 5. Sunset and Savings Provisions.  

Subchapter IH of chapter 5, United States Code, (enacted as 
subchapter IV of chapter 5 of title 5, United States Code, by section 3 of 
this Act and redesignated as subchapter IH of such chapter 5 by section 
(3)(a) of the Administrative Procedure Technical Amendments Act of 
1991); and that portion of the table of sections at the beginning of 
chapter 5 of title 5, United States Code, relating to subchapter III, are 
repealed, effective 6 years after the date of the enactment of this Act, 
except that the provisions of such subchapter shall continue to apply after 
the date of the repeal with respect to then pending negotiated rulemaking 
proceedings initiated before the date of repeal which, in the judgment of 
the agencies which are convening or have convened such proceedings, 
require such continuation, until such negotiated rulemaking proceedings 
terminate pursuant to such subchapter.

'Pubhc Law 101-648, §3(a), 104 Stat. 4975, November 29, 1990; Public Law 102-354, §3(a)(2), (5), 
106 Stat. 944, August 26, 1992; Public Law 104-320, § 11 (b), 110 Stat. 3873, October 19, 1996 7Pubhc Law 104-320, §11(d)(1), 110 Stat 3874, October 19, 1996, added this section.
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ADMINISTRATIVE DISPUTE RESOLUTION ACT 

Public Law 101-552 Stat. 2736 

November 15, 1990 

An Act 

To authorize and encourage Federal agencies to use mediation, conciliation, arbitration, 
and other techniques for the prompt and informal resolution of disputes, and for other 
purposes.  

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

Sec. 1. Short Title 
This Act may be cited as the "Administrative Dispute Resolution Act."'' 

Sec. 2. Findings.  
The Congress finds that

(1) administrative procedure, as embodied in chapter 5 of title 5, United States 
Code, and other statutes, is intended to offer a prompt, expert, and inexpensive means 
of resolving disputes as an alternative to litigation in the Federal courts; 

(2) administrative proceedings have become increasingly formal, costly, and 
lengthy resulting in unnecessary expenditures of time and in a decreased likelihood of 
achieving consensual resolution of disputes; 

(3) alternative means of dispute resolution have been used in the private sector for 
many years and, in appropriate circumstances, have yielded decisions that are faster, 
less expensive, and less contentious; 

(4) such alternative means can lead to more creative, efficient, and sensible 
outcomes; 

(5) such alternative means may be used advantageously in a wide variety of 
administrative programs; 

(6) explicit authorization of the use of well-tested dispute resolution techniques 
will eliminate ambiguity of agency authority under existing law; 

(7) Federal agencies may not only receive the benefit of techniques that were 
developed in the private sector, but may also take the lead in the further development 
and refinement of such techniques; and 

(8) the availability of a wide range of dispute resolution procedures, and an 
increased understanding of the most effective use of such procedures, will enhance 
the operation of the Government and better serve the public.  

Sec. 3. Promotion of Alternative Means of Dispute Resolution.  
(a) PROMULGATION OF AGENCY POLICY.-Each agency shall adopt a policy 

that addresses the use of alternative means of dispute resolution and case management. In 
developing such a policy, each agency shall

(1) consult with the Administrative Conference of the United States and the 
Federal Mediation and Conciliation Service; and 

(2) examine alternative means of resolving disputes in connection with
(A) formal and informal adjudications; 
(B) rulemakings; 
(C) enforcement actions; 

SWhen originally enacted, this law was codified at 5 USC 581, note. P L 102-354 (106 Stat 943) 

redesignated section numbers and U.S. Code cites and made minor amendments to the act

Volume 1, Page 8-46



(D) issuing and revoking licenses or permits; 
(E) contract administration; - -, - '' I, 
(F) litigation brought by or against the agency; and 
(G) other agency actions.  

(b) DISPUTE RESOLUTION SPECIALISTS.-The head of each agency shall 
designate a senior official to be the dispute resolution specialist of the agency. Such 
official shall be responsible for the implementation of

(1) the provisions of this Act and the amendments made by this Act; and 
(2) the agency policy developed under subsection (a).  

(c) TRAINING.-Each agency shall provide for training on a regular basis for the 
dispute resolution specialist of the agency and other employees involved in implementing 
the policy of the agency developed under subsection (a). Such training should encompass 
the theory and practice of negotiation, mediation, arbitration, or related techniques. The 
dispute resolution specialist shall periodically recommend to the agency head agency 
employees who would benefit from similar training.. 

(d) PROCEDURES FOR GRANTS AND CONTRACTS.- 
(1) Each agency shall review each of its standard agreements for contracts, grants, 

and other assistance and shall determine whether to amend any such standard 
agreements to authorize and encourage the use of alternative means of dispute 
resolution.. .-- ,,- , -[ , 

(2)(A) Within 1 year after the date of the enactment of this Act, the Federal 
Acquisition Regulation shall be amended, as necessary, to carry out this Act ad the 
amendments made by this Act.' -_ - I t 

(B) For purposes of this section, the term "Federal Acquisition Regulation" 
means the single system of Government-wide procurement regulation referred to 
in section 6(a) of the Office of Federal Procurement Policy Act (41 USC 405(a)).  

Sec. 4. Administrative Procedures.. .
(a) ADMINISTRATIVE HEARINGS.-Section 556(c) of title 5, United States Code, 

is amended
(1) in paragraph (6) by inserting before the semicolon at the end thereof the 

following: "or by the use of alternative means of dispute resolution as provided in 
subchapter IV of this chapter"; and I, .T, 

(2) by redesignating paragraphs (7) through (9) as paragraphs (9) through (11), 
respectively, and inserting after paragraph (6) the following new paragraphs: 

(7) inform the parties as to the availability of one or more alternative means of 
dispute resolution, and encourage use of such methods; 

(8) require the attendance at any conference held pursuant to paragraph (6) of at 
least one representative of each party who has authority to negotiate concerning 
resolution of issues in controversy; , -- I 
.(b) ALTERNATIVE MEANS OF DISPUTE RESOLUTION.- Chapter 5 of title 5, United States Code, is amended by adding at the end the following new subchapter: 

SUBCHAPTER IV-ALTERNATIVE MEANS OF DISPUTE RESOLUTION IN 
THE ADMINISTRATIVE PROCESS 
Sec. 571. Definitions.  

-For the purposes of this subchapter, the term- 9 

(1) "agency" has the same meaning as in section 551(1) of this title; 
(2) "administrative program" includes a Federal function which involves 

protection of the public interest and the determination of rights, privileges, and 

'Pubhc Law 102-354, § 3(b)(1), 106 Stat. 944, August 26, 1992, insee ths subchapter (5 USCS §§ 571 
et seq. (formerly §§ 581 et seq )) after Subchapter III as redesignated (5 USCS § 561 et seq )
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obligations of private persons through rule making, adjudication, licensing, or 
investigation, as those terms are used in subchapter II of this chapter; 

(3) "alternative means of dispute resolution" means any procedure that is used to 
resolve issues in controversy, including, but not limited to, conciliation, facilitation, 
mediation, fact-finding, minitrials, arbitration, and use of ombuds, or any 
combination thereof;, 

(4) "award" means any decision by an arbitrator resolving the issues in 
controversy; 

(5) "dispute resolution communication" means any oral or written communication 
prepared for the purposes of a dispute resolution proceeding, including any 
memoranda, notes or work product of the neutral, parties or nonparty participant; 
except that a written agreement to enter into a dispute resolution proceeding, or final 
written agreement or arbitral award reached as a result of a dispute resolution 
proceeding, is not a dispute resolution communication; 

(6) "dispute resolution proceeding" means any process in which an alternative 
means of dispute resolution is used to resolve an issue in controversy in which a 
neutral is appointed and specified parties participate; 

(7) "in confidence" means, with respect to information, that the information is 
provided

(A) with the expressed intent of the source that it not be disclosed; or 
(B) under circumstances that would create the reasonable expectation on 

behalf of the source that the information will not be disclosed; " 
(8) "issue in controversy" means an issue which is material to a decision 

concerning an administrative program of an agency, and with which there is 
disagreement- 

(A) between an agency and persons who would be substantially affected by 
the decision; or 

(B) between persons who would be substantially affected by the decision; 
(9) "neutral" means an individual who, with respect to an issue in controversy, 

functions specifically to aid the parties in resolving the controversy; 
(10) "party" means

(A) for a proceeding with named parties, the same as in section 551(3) of this 
title; and 

(B) for a proceeding without named parties, a person who will be significantly 
affected by the decision in the proceeding and who participates in the proceeding; 
(11) "person" has the same meaning as in section 551(2) of this title; and 
(12) "roster" means a list of persons qualified to provide services as neutrals.'" 

Sec. 572. General authority 
(a) An agency may use a dispute resolution proceeding for the resolution of an issue 

in controversy that relates to an administrative program, if the parties agree to such 
proceeding.  

(b) An agency shall consider not using a dispute resolution proceeding if
• . (1) a definitive or authoritative resolution of the matter is required for precedential 
value, and such a proceeding is not likely to be accepted generally as an authoritative 
precedent; 

(2) the matter involves or may bear upon significant questions of Government 
policy that require additional procedures before a final resolution may be made, and 
such a proceeding would not likely serve to develop a recommended policy for the 
agency; 

"°Public Law 101-552, §4(b), 104 Stat. 2738; November 15, 1990; Public Law 102-354, §§3(b)(2), 
5(b)(1), (2), 106 Stat. 944,946, August 26, 1992; Public Law 104-320, §2, 110 Stat. 3870, October 19, 1996.
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• (3) maintaining established policies is of special importance, so that variations 
among individual decision are not increased and such a proceeding would not likely 
reach consistent results among individual decisions; 

(4) the matter significantly affects persons or organizations who are not parties to 
the proceeding; I - .1 .  

(5) a full public record of the proceeding is important, and a dispute resolution 
proceeding cannot provide such a record; and , 

(6) the agency must maintain continuing jurisdiction over the matter with 
authority to alter the disposition of the matter in the light of changed circumstances, 
and a dispute resolution proceeding would interfere with the agency's fulfilling that 
requirement. . I , 
(c) Alternative means of dispute resolution authorized under this subchapter are 

voluntary procedures which supplement rather than limit other available agency dispute 
resolution techniques.  
Sec. 573. Neutrals 

(a) A neutral may be a permanent or temporary officer or employee of the Federal 
Government or any other individual who is acceptable to the parties to a dispute 
resolution proceeding. A neutral shall have no official, financial, or personal conflict of 
interest with respect to the issues in controversy, unless such interest is fully disclosed in 
writing to all parties and all parties agree that the neutral may serve.  

(b) A neutral who serves as a conciliator, facilitator, or mediator serves at the will of 
the parties.  

(c) The President shall designate an agency or designate or establish an interagency 
committee to facilitate and encourage agency use of dispute resolution under this 
subchapter. Such agency or interagency committee, in consultation with other appropriate 
Federal agencies and professional organizations experienced in matters concerning 
dispute resolution, shall

(1) encourage and facilitate agency use of alternative means of dispute resolution; 
and " I " f L I - - I I , 

(2) develop procedures that permit agencies to obtain the services of neutrals on 
-an expedited basis. ' . .. mr..  

(d) An agency may use the services or one or more employees of other agencies to 
serve as neutrals in dispute resolution proceedings. The agencies may enter into an -, 
interagency agreement that provides for the reimbursement by the user agency or the 
parties of the full or partial cost of the services of such an employee.  

(e) Any agency may enter into a contract with any person for services as a neutral, or 
for training in connection with alternative means of dispute resolution. The parties in a 
dispute resolution proceeding shall agree on compensation for the neutral that is fair and 
reasonable to the Government.,' 
Sec. 574. Confidentiality d)ad : (e), a nur in a- dpu ,es 

(a) Except as provided in subsections (d) and (e), a neutral in a dispute resolution",, 
proceeding shall not voluntarily disclose or through discovery or compulsory process be 
required to disclose any dispute resolution communication or any communication • 
provided in confidence to the neutral, unless

(1) all parties to the dispute resolution proceeding'and the neutral consent in 
writing, and, if the dispute resolution communication was provided by a nonparty 
participant, that participant also consents in writing; ..  

(2) the dispute resolution communication has already been made public; 

"Public Law 101-552, §4(b), 104 Stat 2739, November 15, 1990; Public Law 102-354, §3(b)(2), 106 
Stat 944, August 26, 1992, Public Law 104-320, §7(b), 110 Stat 3872, October 19, 1996.
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(3) the dispute resolution communication is required by statute to be made public, 
but a neutral should make such communication public only if no other person is 
reasonably available to disclose the communication; or 

(4) a court determines that such testimony or disclosure is necessary to
(A) prevent a manifest injustice; 
(B) help establish a violation of law; or 
(C) prevent harm to the public health or safety, of sufficient magnitude in the 

particular case to outweigh the integrity of dispute resolution proceedings in 
general by reducing the confidence of parties in future cases that their 
communications will remain confidential.  

(b) A party to a dispute resolution proceeding shall not voluntarily disclose or 
through discovery or compulsory process be required to disclose any dispute resolution 
communications unless

(1) the communication was prepared by the party seeking disclosure; 
(2) all parties to the dispute resolution proceeding consent in writing; 
(3) the dispute resolution communication has already been made public; 
(4) the dispute resolution communication is required by statute to be made public; 
(5) a court determines that such testimony or disclosure is necessary to

(A) prevent a manifest injustice; 
(B) help establish a violation of law; or 
(C) prevent harm to the public health and safety, of sufficient magnitude in the 

particular case to outweigh the integrity of dispute resolution proceedings in 
general by reducing the confidence of parties in future cases that their 
communications will remain confidential; 
(6) the dispute resolution communication is relevant to determining the existence 

or meaning-of an agreement or award that resulted from the dispute resolution 
communication or to the enforcement of such an agreement or award; or 

(7) except for dispute resolution communications generated by the neutral, the 
dispute resolution communication was provided to or was available to all parties to 
the dispute resolution proceeding.  
(c) Any dispute resolution communication that is disclosed in violation of subsection 

(a) or (b)' shall not be admissible in any proceeding relating to the issues in controversy 
with respect to which the communication was made.  

(d)(1) The parties may'agree to alternative confidential procedures for disclosures by 
a neutral. Upon such agreement the parties shall inform the neutral before the 
commencement of the dispute resolution proceeding of any modifications to the 
provisions of subsection (a) that will govern the confidentiality of the dispute resolution 
proceeding. If the parties do not so inform the neutral, subsection (a) shall apply.  

(2) To qualify for the exemption established under subsection (j), an alternative 
confidential procedure under this subsection may not provide for less disclosure than 
the confidential procedures otherwise provided under this section.  
(e) If a demand of disclosure, by way of discovery request or other legal process is 

made upon a neutral regarding a dispute resolution communication, the neutral shall 
make reasonable efforts to notify the parties and any affected nonparty participants of the 
demand: Any party or affected nonparty participant who receives such notice and within 
15 calendar days does not offer to defend a refusal of the neutral to disclose the 
requested information shall have waived any objection to such disclosure.  

(f) Nothing in this section shall prevent the discovery or admissibility of any evidence 
that is otherwise discoverable, merely because the evidence was presented in the course 
of a dispute resolution proceeding.  

"2So in law Comma probably is unnecessary
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(g) Subsections (a) and (b) shall have no effect on the information and data that are 
necessary to document an agreement reached or order issued pursuant to a dispute 
resolution proceeding..... . ...  

(h) Subsections (a) and (b) shall not prevent the gathering of information for research 
or educational purposes, in cooperation with other agencies, governmental entities, or 
dispute resolution programs, so long as the parties and the specific issues in controversy 
are not identifiable. " - ( - I I f : 

(i) Subsections (a) and (b) shall not prevent use of a dispute resolution 
communication to resolve a dispute between the neutral in a dispute resolution 
proceeding and a party to or participant in such proceeding so long as such 
dispute resolution communication is disclosed only to the extent necessary to 
resolve such dispute.  

(j) A dispute resolution communication which is between a neutral and a party and 
which may not be disclosed under this section shall also be exempt from disclosure under 
section 552(b)(3)."3 

Sec. 575. Authorization of Arbitration 
(a)(1) Arbitration may be used as an alternative means of dispute resolution whenever 

all parties consent. Consent may be obtained either before or after an issue in controversy 
has arisen. A party may agree to- 

(A) submit only certain issues in controversy to arbitration; or 
(B) arbitration on the condition that the award must be within a range of 

possible outcomes.  
(2) The arbitration agreement that sets forth the subject matter submitting to the 

arbitration shall be in writing. Each such arbitration agreement shall specify a 
maximum award that may be issued by the arbitrator and may specify other 
conditions limiting the range of possible outcomes.  

, (3) An agency may not require any person to consent to arbitration as a condition 
of entering into a contract or obtaining a benefit. 
(b) An officer or employee of an agency shall not offer to use arbitration for the 

resolution of issues in controversy unless such officer or employee- , .... -
, (1) would otherwise have authority to enter into a settlement concerning the 

matter; or , 
(2) is otherwise specifically authorized by the agency to consent to the use of 

arbitration. , .- I - I , - -,-! ( _ I 

(c) Prior to using binding arbitration under this subchapter, the head of an agency, in 
consultation with the Attorney General and after taking into account the factors in section 
572(b), shall issue guidance on the appropriate use of binding arbitration and when an 
officer or employee of the agency has authority to settle an issue in controversy through 
binding arbitration.!" 
Sec. 576. Enforcement of Arbitration Agreements.  

An agreement to arbitrate a matter to which this subchapter applies is enforcement 
pursuant to section 4 of title 9, and no action brought to enforce such an agreement shall 
be dismissed nor shall relief therein be denied on the grounds that it is against the United 
States or that the United States is'an indispensable party.- , 

Sec. 577. Arbitrators. -. 

(a) The parties to an arbitration proceeding shall be entitled to participate in the 1 
selection of the arbitrator.  

(b) The arbitrator shall be a neutral who meets the criteria of section 573 of this title.  

"Public Law 101-552, §4(b), 104 Stat 2740, November 15, 1990, Public Law 102-354, §3(b)(2), 106 
Stat. 944, August 26, 1992, Public Law 104-320, §3, 110 Stat. 3870, October 19, 1996. " _ 

"Public Law 101-552, §4(b), 104 Stat 2742. November 15, 1990, Public Law 102-354, §3(b)(2), 106 
Stat. 944, August 26, 1992, Public Law 104-320, §8(c), 110 Stat 3872, October 19, 1996.
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Sec. 578. Authority of the Arbitrator 
An arbitrator to whom a dispute is referred under this subchapter may

(1) regulate the course of and conduct arbitral hearings; 
(2) administer oaths and affirmations; 
(3) compel the attendance of witnesses and production of evidence at the hearing 

under the provisions of section 7 of title 9 only to the extent the agency involved is 
otherwise authorized by law to do so; and 

(4) make awards.  
Sec. 579. Arbitration Proceedings 

(a) The arbitrator shall set a time and place for the hearing on the dispute and shall 
notify the parties not less than 5 days before the hearing., 

(b) Any party wishing a record of the hearing shall
(1) be responsible for the preparation of such record; 
(2) notify the other parties and the arbitrator of the preparation of such record; 
(3) furnish copies to all identified parties and the arbitrator; and 
(4) pay all costs for such record, unless the parties agree otherwise or the 

arbitrator determines that the costs should be apportioned.  
(c)(1) The parties to the arbitration are entitled to be heard, to present evidence 

material to the controversy, and to cross-examine witnesses appearing at the hearing.  
S(2) The arbitrator may; with the consent of the parties, conduct all or part of the 

hearing by telephone, television, computer, or other electronic means, if each party 
has an opportunity to participate.  

(3) The hearing shall be conducted expeditiously and in an informal manner.  
(4) The arbitrator may receive any oral or documentary evidence, except that 

irrelevant, immaterial, unduly repetitious, or privileged evidence may be excluded by 
the arbitrator...  

(5) The arbitrator shall interpret and apply relevant statutory and regulatory 
requirements, legal precedents, and policy directives.  
(d) No interested person shall make or knowingly cause to be made to the arbitrator 

an unauthorized ex parte communication relevant to the merits of the proceeding, unless 
the parties agree otherwise. If a communication is made in violation of this subsection, 
the arbitrator shall ensure that a memorandum of the communication is prepared and 
made a part of the record, and that an opportunity for rebuttal is allowed. Upon receipt of 
a communication made in violation of this subsection, the arbitrator may, to the extent 
consistent with the interests'of justice and the policies underlying this subchapter, require 
the offending party to show cause why the claim of such party should not be resolved 
against such party as a result of the improper conduct.  

(e) The arbitrator shall make the award within 30 days after the close of the hearing, 
or the date of the filing of any briefs authorized by the arbitrator, whichever date is later, 
unless

(1) the parties agree to some other time limit; or 
(2) the agency provides by rule for some other time limit.  

Sec. 580. Arbitration Awards 
(a)(1) Unless the agency provides otherwise by rule, the award in an arbitration 

proceeding under this subchapter shall include a brief, informal discussion of the factual 
and legal basis for the award, but formal findings of fact or conclusions of law shall not 
be required.  

(2) The prevailing parties shall file the award with all relevant agencies, along 
with proof of service on all parties.  
(b) The award in an arbitration proceeding shall become final 30 days after it is 

served on all parties.-Any agency that is a party to the proceeding may extend this 30-day 
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period for an additional 30-day period by serving a notice of such extension on all other 
parties before the end of the first 30-day period. - _ _ I , , .  

(c) A final award is binding on the parties to the arbitration proceeding, and may be 
enforced pursuant to sections 9 through 13 of title 9. No action brought to enforce such 
an award shall be dismissed nor shall relief therein be denied on the grounds that it is 
against the United States or that the United States is an indispensable party.  

(d) An award entered under this subchapter in an arbitration proceeding may not 
serve as an estoppel in any other proceeding for any issue that was resolved in the 
proceeding. Such an award also may not be used as precedent or otherwise be considered 
in any factually unrelated proceeding, whether conducted under this subchapter, by an 
agency, or in a court, or in any other arbitration proceeding.'5 

Sec. 581. Judicial Review 
(a) Notwithstanding any other provision of law, any person adversely affected or 

aggrieved by an award made in an arbitration proceeding conducted under this 
subchapter may bring an action for review of such award only pursuant to the provisions 
of sections 9 through 13 of title 9.  

(b)(1) A decision by an agency to use or not to use a dispute resolution proczeeding 
under this subchapter shall be committed to the discretion of the agency and shall not be 
subject to judicial review, except that arbitration shall be subject to judicial review under 
section 10(b) of title 9.  

(2) A decision by the head of an agency under section 580 to terminate an 
arbitration proceeding or vacate an arbitral award shall be committed to the discretion 
of the agency and shall not be subject to judicial review."6 

Sec. 582. Repealed.'" 
Sec. 583. Support Services 

For the purposes of this subchapter, an agency may use (with or without 
reimbursement) the services and facilities of other Federal agencies, state, local, aiid 
tribal governments, public and private organizations and agencies, and individuals with 
the consent of such agencies, organizations, and individuals. An agency may accept, 
voluntary and uncompensated services for purposes of this subchapter without regard to 
the provisions of section 1342 of title 31.  
Sec. 584. Authorization of Appropriations 

There are authorized to be appropriated such sums as may be necessary to carry out 
the purposes of this subchapter.  
Sec. 5. Judicial Review of Arbitration Awards.  

Section 10 of title 9, United States Code, is amended- " 
(1) by redesignating subsections (a) through (e) as paragraphs (1) through (5), 

respectively; ý -1, - .. . . -, - I .
(2) by striking out "In either" and inserting in lieu thereof "(a) In any"; and 
(3) by adding at the end thereof the following: ......  

(b) The United States district court for the district wherein an award was made that 
was issued pursuant to section 590 of title 5 may make an order vacating the award upon 
the application of a person, other than a party to the arbitration, who is adversely affected 
or aggrieved by the award, if the use of arbitration or the award is clearly inconsistent 
with the factors set forth in section 582 of title 5. 

"Pubhc Law 101-552, §4(b), 104 Stat 2743, Novefilbelr 15, 1990; Public LAw 102-354, §§3(b)(2),' 
5(b)(3), 106 Stat. 944,946, August 26, 1992, Public Law 104-320, §8(a), 110 Stat 3872, October 19, 1996 

'IPubhc Law 101-552, §4(b), 104 Stat 2744, November 15,1990, Public Law 102-354, §3(b)(2), (4), 
106 Stat. 944, August 26, 1992, Pubhe Law 104-320, §8(b), 110 Stat 3872, October 19, 1996 

"Pub L 104-320, § 4(b)(1), Oct. 19,1996, 110 Stat 3871.
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Sec. 6. Government Contract Claims.  
(a) ALTERNATIVE MEANS OF DISPUTE RESOLUTION.-Section 6 of the 

Contract Disputes Act of 1978 (41 USC 606) is amended by adding at the end the 
following new subsections: 

(d) Notwithstanding any other provision of this Act, a contractor and a contracting 
officer may use any alternative means of dispute resolution under subchapter IV of 
chapter 5 of title 5, United States Code, or other mutually agreeable procedures, for 
resolving claims. In a case in which such alternative means of dispute resolution or other 
mutually agreeable procedures are used, the contractor shall certify that the claim is made 
in good faith, that the supporting data are accurate and complete to the best of his or her 
knowledge and belief, and that the amount requested accurately reflects the contract 
adjustment for which the contractor believes the Government is liable. All provisions of 
subchapter IV of chapter 5 of title 5, United States Code, shall apply to such alternative 
means of dispute resolution.  

(e) The authority of agencies to engage in alternative means of dispute resolution 
proceedings under subsection (d) shall cease to be effective on October 1, 1995, except 
that such authority shall continue in effect with respect to then pending dispute resolution 
proceedings which, in the judgment of the agencies that are parties to such proceedings, 
require such continuation, until such proceedings terminate. 

(b) JUDICIAL REVIEW OF ARBITRAL AWARDS.-Section 8(g) of the Contract 
Disputes Act of 1978 (41 USC 607(g)) is amended by adding at the end the following 
new par~griph: 

(3) An award by an arbitrator under this Act shall be reviewed pursuant to 
sections 9 through 13 of title 9, United States Code, except that the court rmiay set 
aside or limit any award that is found to violate limitations imposed by Federal statue.  

Sec. 7. Federal Mediation and Conciliation Service 
Section 203 of the Labor Management Relations Act, 1947 (29 USC 173) is amended 

by adding at the end the following new subsection: 
(f) The Service may make its services available to Federal agencies to aid in the 

resolution of disputes under the provisions of subchapter IV of chapter 5 of title 5, 
United States Code. Functions performed by the Service may include assisting parties to 
disputes related to administrative programs, training persons in skills and procedures 
employed in alternative means of dispute resolution, and furnishing officers and 
employees of the Service to act as neutrals. Only officers and employees who are 
qualified in accordance with section 583 of title 5, United States Code, may be assigned 
to act as neutrals. The Service shall consult with the Administrative Conference of the 

United States and other agencies in maintaining rosters of neutrals and arbitrators, and to 
adopt such procedures and rules as are necessary to carry out the services authorized in 
this subsection.  
Sec 8. Government Tort and Other Claims.  

(a) FEDERAL TORT CLAIMS.-Section 2672 of title 28, United States Code, is 
amended by adding at the end of the first paragraph the following: "Notwithstanding the 
proviso contained in the preceding sentence, any award, compromise, or settlement may 
be effected without the prior written approval of the Attorney General or his or her 
designee, to the extent that the Attorney General delegates to the head of the agency the 
authority to make such award, compromise, or settlement. Such delegations may not 
exceed the authority delegated by the Attorney General to the United States attorneys to 
settle claims for money damages against the United States. Each Federal agency may use 
arbitration, or other alternative means of dispute resolution under the provisions of 
subchapter IV of chapter 5 of title 5, to settle any tort claim against the United States, to 
the extent of the agency's authority to award, compromise, or settle such claim without 
the prior written approval of the Attorney General or his or her designee.
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(b) CLAIMS OF THE GO6VERNMENT.-Section 37i 1 (a)(2) of title3 31, United
States Code, is amended by striking out "$20,000 (excluding interest)" and inserting in 
lieu thereof "$100,000 (excluding interest) or such higher amount as the Attorney 
General may from time to time prescribe." 
See. 9. Use of Non-attorneys.  

(a) REPRESENTATION OF PARTIES .-Each agency, in developing a policy on the 
use of alternative means of dispute resolution under this Act, shall develop a policy with 
regard to the representation by persons other than attorneys of parties in alternative 
dispute resolution proceedings and shall identify any of its administrative programs with 
numerous claims or disputes before the agency and determine- 

1 (1) the extent to which individuals are represented or assisted by attorneys or by 
-persons who are not attorneys; and . .... !,, 

(2) whether the subject areas of the applicable proceedings or the procedures are 
so complex or specialized that only attorneys may adequately provide such 

* representation or assistance.  
(b) REPRESENTATION AND ASSISTANCE BY NONATITORNEYS.-A person 

who is not an attorney may provide representation or assistance to any individual in a 
claim or dispute with an agency, if- f 

(1) such claim or dispute concerns an administrative program identified under 
subsection (a); 

(2) such agency determines that the proceeding or procedure does not necessitate 
representation or assistance by an attorney under subsection (a)(2); and 

(3) such person meets any requirement of the agency to provide representation or 
assistance in such a claim or dispute.  
(c) DISQUALIFICATION OF REPRESENTATION OR ASSISTANCE.-Any 

agency that adopts regulations under subchapter IV of chapter 5 of title 5, United States 
Code, to permit representation or assistance by persons who are not attorneys shall 
review the rules of practice before such agency to

(1) ensure that any rules pertaining to disqualification of attorneys from practicing 
before the agency shall also apply, as appropriate, to other persons who provide 
representation or assistance; and 

(2) establish effective agency procedures for enforcing such rules of practice and 
for receiving complaints from affected persons.  

Sec. 10. Definitions.  
As used in this Act, the terms "agency", "administrative program", and "alternative 

means of dispute resolution" have the meanings given such terms in section 581 of title 
5, United States Code, as added by section 4(b) of this Act.  
Sec. 11. Sunset Provision.  

The authority of agencies to use dispute resolution proceedings under this Act and the 
amendments made by this Act shall terminate on October 1, 1995, except that such 
authority shall continue in effect with respect to then pending proceedings which, in the 
judgment of the agencies that are parties to the dispute resolution proceedings, require 
such continuation, until such proceedings terminate.  

Approved November 15, 1990
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CHAPTER 6-THE ANALYSIS OF REGULATORY FUNCTIONS 

5 USC 601'- 612 

Sec. 601. Definitions.  
For purposes of this chapter- 

(1) the term "agency" means an agency as defined in section 551 of this title; 
(2) The term "rule" means any rule for which the agency publishes a general 

notice of proposed rulemaking pursuant to section 553(b) of this title, or any other 
law, including any rule of general applicability governing Federal grants to State and 
local governments for which the agency provides an opportunity for notice and public 
comment, except that the term "rule" does not include a rule of particular
applicability reliting to rates, wages, corporate or financial structures or 
reorganizations thereof, prices, facilities, appliances, services, or allowances therefor 
or to valuations, costs or accounting, or practices relating to such rates, wages, 
structures, prices, appliances, services, or allowances; 

(3) the term "small business" has the same meaning as the term "small business 
concern" under section 3 of the Small Business Act, unless an agency; after -
consultation with the Office of Advocacy of the Small Business Administration and 
"after opportunity for public comment, establishes one or more definitions of such 
term which are appropriate to the activities of the agency and publishes such 
definitions(s) in the Federal Register; S(4) 

the term "small organization" means any not-for-profit enterprise which is 
independently owned and operated and is not dominant in its field, unless an agency 
establishes, after opportunity for public comment, one or more definitions of such 
term which are appropriate to the activities of the agency and publishes ýuch 
definition(s) in the Federal Register; 

(5) the term "small governmental jurisdiction" means governments of cities, 
counties, towns, townships, villages, school districts, or special districts'with a 
population of less than fifty thousand, unless an agency establishes; after opportunity 
for public comment, one or more definitions of such term which are appropriate to the 
activities of the agency and which are based on such factors as location in rural or 
sparsely populated areas or limited revenues due to the population of sdch 
jurisdiction, and publishes definition(s) in the Federal Register; and .  

1 (6) the term "small entity" shall have the same meaning as the terms "small 
business," "small organization" and "small governmental jurisdiction" defined in 
paragraphs (3), (4) and (5) of this section. 

(7) the term "collection of information'- 
(A) means the obtaining, causing to be obtained, soliciting; or requiring the 

disclosure to third parties or the public, of facts or opinions by or for an agency, 
regardless of form or format,'calling for either- . I - ._" " 

(i) answers to identical questions posed to, or identical reporting or ' " 
- - recordkeeping requirements imposed on; 10 or more persons, other than 

"agencies,'instrumentalities, or empl6yees of the United States, or 
" (ii) answers to questions'posed to agenicies,,instrumientilities, or eiployees 

of the United States which are to be used for'general statisticil ptiiposes; and 
(B) shall not include a collection of informatiof'described unider section 

3518(c)(1) of title 44, United States Code.
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(8) Recordkeeping Requirement.-The term "recordkeeping requirement" means a 
requirement imposed by an agency on persons to maintain specified records."8 

Sec. 602. Regulatory Agenda.  
(a) During the months of October and April of each year, each agency shall publish in 

the Federal Register a regulatory flexibility agenda which shall contain
(1) a brief description of the subject area of any rule which the agency expects to 

proposed or promulgate which is likely to have a significant economic impact on a 
substantial number of small entities; 

,(2) a summary of the nature of any such rule under consideration for each subject 
area listed in the agenda pursuant to paragraph (1), the objectives and legal basis for 
the issuance of the rule, and an approximate schedule for completing action on any 
rule for which the agency has issued a general notice of proposed rulemaking, and 

(3) the name and telephone number of an agency official knowledgeable 
concerning the items listed in paragraph (1).  
(b) Each regulatory flexibility agenda shall be transmitted to the Chief Counsel for 

Advocacy of the Small Business Administration for comment, if any.  
(c) Each agency shall endeavor to provide notice of each regulatory flexibility 

agenda to small entities or their representativei through direct notification or publication 
of the agenda in publications likely to be obtained by such-small entities and shall invite 
comments upon each subject area on the agenda.  

(d) Nothing in this section precludes an agency from considering or acting on any 
matter not included in a regulatory flexibility agenda, or requires an agency to consider or 
act on any matter listed in such agenda. (Added Pub. L. 96-354, Sept. 19, 1980, 94 Stat.  
1166.) 
Sec. 603. Initial Regulatory Flexibility Analysis.  

(a) Whenever an agency is required by section 553 of this title, or any other law, to 
publish general notice of proposed rulemaking for any proposed rule, or publishes a 
notice of proposed rulemaking for an interpretative rule involving the internal revenue 
laws of the United States, the agency shall prepare and make available for public 
comment an initial regulatory flexibility analysis. Such analysis shall describe the impact 
of the proposed rule on small entities. The initial regulatory flexibility analysis or a 
summary shall be published in the Federal Register at the time of the publication of 
general notice of proposed ruleniaking for the rule. The agency shall transmit a copy of 
the initial regulatory flexibility analysis to the Chief Counsel for Advocacy of the Small 
Business Administration. In the case of an interpretative rule involving the internal 
revenue laws of the United States, this chapter'applies to interpretative rules published in 
the Federal Register for codification in the Code of Federal Regulations, but only to the 
extent that such interpretative rules impose on small entities a collection of information 
requirement.  

(b) Each initial regulatory flexibility analysis required under this section shall 
contain

(1) a description of the reasons why action by the agency is being considered; 
(2) a succinct statement of the objectives of, and legal basis for, the proposed rule; 
(3) a description of and, where feasible, an estimate of the number of small 

entities to which the proposed rule will apply; 
(4) a description of the projected reporting, recordkeeping and other compliance 

requirerments of the proposed rule, including an estimate of the classes of small 
entities which will be subject to the requirement and the type of professional skills 
necessary for preparation of the report or record; 

(5) an identification, to the extent practicable, of all relevant Federal rules which 
may duplicate, overlap or conflict with the proposed rule.  

"Public Law 104-121, Title I1, Subtitle D, §241(a)(2), 110 Stat. 864, March 29, 1996

Volume 1, Page 8-58



7, (c) Each initial regulatory flexibility analysig shall also contain a description of any 
significant alternatives to the proposed rule which accomplish the stated objectives of 
applicable statutes and which minimize any significant economic impact of the proposed 
rule on small entities. Consistent with the stated objectives of applicable statutes,' the 
analysis shall discuss significant alternatives such as-.,.  

(1) the establishment of differing compliance or reporting requirements or 
timetables that take into account the resources available to small entities; 

(2) the clarification, consolidation, or simplification of compliance and reporting 
requirements under the rule for such small entities; 

(3) the use of performance rather than design standards; and 
- (4) an exemption from coverage of the rule, or any part thereof, for such small, 
entities.'9  

Sec. 604. Final Regulatory Flexibility Analysis. 
(a) When an agency promulgates a final rule under section 553 of this title, after 

being required by that section or any other law to publish a general notice of proposed 
rulemaking, or promulgates a final interpretative rule involving the internal revenue laws 
of the United States as described in section 603(a), the agency shall prepare a final 
regulatory flexibility analysis. Each final regulatory flexibility analysis shall contain

(1) a succinct statement of the need forand objectives of, the rule; -
(2) a summary of the significant issues raised by the public comments in response 

to the initial regulatory flexibility analysis, a summary of the assessment of the 
agency of such issues,- and a statement of any changes made in the proposed rule as a 
result of such comments; 

(3) a description of and an estimate of the number of small entities to which the 
rule will apply or an explanation of why no such estimate is available; I I 
r (4) a description of the projected reporting, recordkeeping and other compliance 
requirements of the rule, including an estimate of the classes of small entities which 
will be subject to the requirement and the type of professional skills necessary for 
preparation of the report or record; and 

(5) a description of the'steps the agency has taken to minimize the significant 
economic impact on small entities consistent with the stated objectives of applicable 
statutes, including a statement of the factual, policy, and legal reasons for selecting 
the alternative adopted in the final rule'and why each one of the other sigoiificant 
alternatives to the rule considered by the agency which affect the impact on small 

-entities was rejected. - ' . ... -.- r ; - , " ' , 1 1 
(b) The agency shall make copies of the final regulatory flexibility analysis available 

to members of the2 public and shall publish in the Federal Register such analysis or a 
summary thereof.  
Sec. 605. Avoidance of Duplicative or Unnecessary Analyses.  

(a) Any Federal agency may perform the analyses required by sections 602, 603, and 
604 of this title in conjunction with or as a part of any other agenda or analysis required 
by any other law if such other analysis satisfies the provisions of such sections. • 

S(b) Sections 603 and 604 of this title shall not apply to any proposed or final rule if 
the head of the agency certifies that the rule will not, if promulgated, have a significant 
economic impact on a substantial number of small entities. If the head of the agency 
makes a certification under the preceding sentence, the aigency shall publish'such 
certification in the Federal Register at the time of publication of general notice of 
proposed rulemaking for the rule or tat the time of publication of the final rule, along with 
a statement providing the factual basis for such certification. The agency shall provide 

"Public Law 104-121, Title H1, Subtitle D, §241(a)(1), 110 Stat. 864, March 29, 1996.  
'Pubhc Law 104-121, Title 11, Subtitle D, §241(b), 110Stat 864, March 29, 1996 .,
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such certification and statement to the Chief Counsel for Advocacy of the Small Business 
Administration.  

(c) In order to avoid duplicative action, an agency may consider a series of closely 
related rules as one rule for the purposes of sections 602, 603, 604 and 610 of this title." 
Sec. 606. Effect on Other Law.  

The requirements of sections 603 and 604 of this title do not alter in any manner 
standards otherwise applicable by law to agency action.  
Sec. 607. Preparation of Analyses.  

In complying with the provisions of sections 603 and 604 of this title, an agency may 
provide either a quantifiable or numerical description of the effects of a proposed rule or 
alternatives to the proposed rule, or more general descriptive statements if quantification 
is not practicable or reliable.  
Sec. 608. Procedure for Waiver or Delay of Completion.  

(a) An agency head may waive or delay the completion of some or all of the 
requirements of section 603 of this title by publishing in the Federal Register, not later 
than the date of publication of the final rule, a written finding, with reasons therefor, that 
the final rule is being promulgated in response to an emergency that makes compliance or 
timely compliance with the provisions of section 603 of this title impracticable.  

(b) Except as provided in section 605(b), an agency head may not waive the 
requirements of section 604 of this title. An agency head may delay the completion of the 
requirements of section 604 of this title for a period of not more than one hundred and 
eighty days after the date of publication in the Federal Register of a final rule by 
publishing in the Federal Register, not later than such date of publication, a written 
finding, with reasons therefor, that the final rule is being promulgated to response to an 
emergency that makes timely compliance with the provisions of section 604 of this title 
impracticable. If the agency has not prepared a final regulatory analysis pursuant to 
section 604 of this title within one hundred and eighty days from the date of publication 
of the final rule, such rule shall lapse and have no effect. Such rule shall not be 
repromulgated until a final regulatory flexibility analysis has been completed by the 
agency. (Added Pub. L. 96-354, Sept. 19, 1980,94 Stat. 1168.) , 
Sec. 609. Procedures for Gathering Comments.-,,,, 

(a) When any rule is promulgated which will have a significant economic impact on a 
substantial number of small entities, the head of the agency promulgating the rule or the 
official of the agency with statutory responsibility for the promulgation of the rule shall 
assure that small entities have been given an opportunity to participate in the rulemaking 
for the rule through the reasonable use of techniques 2 such as-, 

(1) the inclusion in an advanced notice of proposed rulemaking, if issued, of a 
statement that the proposed rule may have a significant economic effect on a 
substantial number of small entities; 

(2) the publication of general notice of proposed rulemaking in publications likely 
to be obtained by small entities; 

(3) the direct notification of interested small entities; ,
(4) the conduct of open conferences or public hearings concerning the rule for 

small entities including soliciting and receiving comments over computer networks; 
and 

(5) the adoption or modification of agency procedural rules to reduce the cost or 
complexity of participation in the rulemaking by small entities.  
(b) Prior to publication of an initial regulatory flexibility analysis which a covered 

agency is required to conduct by this chapter
(1) a covered agency shall notify the Chief Counsel for Advocacy of the Small 

Business Administration and provide the Chief Counsel with information on the 

"21Pubhc Law 104-121, Title I1, Subtitle D, §243(a), 110 Stat. 866, March 29, 1996.
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potential impacts of the proposed rule on small entities and the type of small entities 
that might be affected; I 
- (2) not later than 15 days after the date of receipt of the materials described in paragraph (I), the Chief Counsel shall identify individuals representative of affected 

small entities for the purpose of obtaining advice and recommendations from those 
individuals about the potential impacts of the proposed rule; 

(3) the agency shall convene a review panel for such rule consisting wholly of full time Federal employees of the office within the agency responsible for carrying out the proposed rule, the Office of Information and Regulatory Affairs within the Office 
of Management and Budget, and the Chief Counsel; 

(4) the panel shall review any material the agency has prepared in connection with this chapter, including any draft proposed rule, collect advice and recommendations 
of each individual small entity representative identified by the agency after , consultation with the Chief Counsel, on issues related to subsections 603(b),' 
paragraphs (3), (4) and (5) and 603(c);3 

(5) not later than 60 days after the date a covered agency convenes a review panel 
pursuant to paragraph (3), the review panel shall report on the comments of the small 
entity representatives and its findings as to issues related to subsections 603(b), 
paragraphs (3), (4) and (5) and 603(c), 4 provided that such report shall be made 
public as part of the rulemaking record; and -, - " " I 

(6) where appropriate, the agency shall modify the proposed rule, the initial 
regulatory flexibility analysis or the decision on whether an initial regulatory 
flexibility analysis is required. - - " I . -- , - .- , I (c) An agency may in its discretion apply subsection (b) to rules that the agency 

intends to certify under subsection 605(b), but the agency believes may have a greater 
than de minimis impact on a substantial number of small entities. . ' -- 1, (d) For purposes of this section, the term "covered agency" means the Environmental 
Protection Agency and the Occupational Safety and Health Administration of the, 
Department of Labor.  

(e) The Chief Counsel of Advocacy, in consultation with the individuals identified in subsection (b)(2), and with the Administrator of the Office of Information and Regulatory Affairs within the Office of Management and Budget, maywaive the 
requirements of subsections (b)(3), (b)(4), and (b)(5) by including in the rulemaking 
record a written finding, with reasons therefor, that those requirements would not 
advance the effective participation of small entities in the rulemaking proýess:-For purposes of this subsection,, the factors to be considered in making such a finding are as 
follow s: .. I -, ." - ý ý -- ` - , , . , I - I -

(1) In developing a proposed rule, the extent to which the covered agency 
consulted with individuals representative of affected small entities with respect to the 
potential impacts of the rule and took such concerns into consideration., 

(2) Special circumstances requiring prompt issuance of the rule.  
(3) Whether the requirements of subsection (b) would provide the individuals 

identified in subsection (b)(2) with a competitive advantage relative to other small 
entities.' 

'Sec. 610. Periodic Review of Rules.,' - , ,.  
(a) Within one hundred and eighty days after the effective date of this chapter, each agency shall publish in the Federal Register a plan for the periodic review of the rules issued by the agency which have or will have a significant economic impact upon a substantial number of small entities. Such plan may be amended by the agency at any 

time by publishing the revision in the Federal Register. The purpose of the review shall 
be to determine whether such rules should be continued without change, or should be 

"22Public Law 104-121, Title IL Subtitle D, §244(a), 110 Stat. 867, March 29, 1996
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amended or rescinded, consistent with the stated objectives of applicable statutes, to 
minimize any significant economic impact of the rules upon a substantial number of such 
small entities. The plan shall provide for the review of all such agency rules existing on 
the effective date of this chapter within ten years of that date and for the review of such 
rules adopted after the effective date of this chapter within ten years of the publication of 
such rules as the final rule. If the head of the agency determines that completion of the 
review of existing rules is not feasible by the established date, he shall so certify in a 
statement published in the Federal Register and may extend the completion date by one 
year at a time for a total of not more than five years. _ 

(b) In reviewing rules to minimize any significant economic impact of the rule on a 
substantial number of small entities in a manner consistent with the stated objectives of 
applicable statutes, the agency shall consider the following factors

(1) the continued need for the rule; 
(2) the nature of complaints or comments received concerning the rule from the 

public; 
(3) the complexity of the rule; 

,(4) the extent to which the rule overlaps, duplicates or conflicts with other federal 
rules, and, to the extent feasible, with State and local governmental rules; and 

(5) the length of time since the rule has been evaluated or the degree to which 
technology, economic conditions, or other factors have changed in the area affected 
by the rule.  
(c) Each year, each agency shall publish in the Federal Register a list of the rules 

which have a significant economic impact on a substantial number of small entities,' 
which are to be reviewed pursuant to this section during the succeeding twelve months.  
The list shall include a brief description of each rule and the need for and legal basis of 
such rule and shall invite public comment upon the rule. (Added Pub. L. 96-354, 
Sept. 19, 1980,94 Stat.. 1168.), 
Sec. 611. Judicial Review.  

(a)(1) For any rule subject to this chapter, a small entity that is adversely affected or 
aggrieved by final agency action is entitled to judicial review of agency compliance with 
the requirements of sections 601, 604, 605(b), 608(b), and 610 in accordance with 
chapter 7. Agency compliance with sections 607 and 609(a) shall be judicially 
reviewable in connection with judicial review of section 604.  

(2) Each court having jurisdiction to review such rule for compliance with section 
553, or under any other provision of law, shall have jurisdiction to review any claims 
of noncompliance with sections 601, 604, 605(b), 608(b), and 610 in accordance with 
chapter 7. Agency compliance with sections 607 and 609(a) shall be judicially 
reviewable in connection with judicial review of section 604.  

(3)(A) A small entity may seek such review during the period beginning on the 
date of final agency action and ending one year later, except that where a provision of 
law requires that an action challenging a final agency action be commenced before 
the expiration of one year, such lesser period shall apply to an action for judicial 
review under this section. -• 

(B) In the case where an agency delays the issuance of a final regulatory 
flexibility analysis pursuant to section 608(b) of this chapter, an action for judicial 
review under this section shall be filed not later than

(i) one year after the date the analysis is made available to the public, or 
(ii) where a provision of law requires that an action challenging a final 

agency regulation be commenced before the expiration of the 1-year period, 
the number of days specified in such provision of law that is after the date the 
analysis is made available to the public.
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(4) In granting any relief in an action'undei" this'section, the court shall order the 
agency to take corrective action consistent with this chapter and chapter 7, including, 
but not limited to

(A) remanding the rule to the agency, and 
(B) deferring the enforcement of the rule against small entities unless the court 

finds that continued enforcement of the rule is in the public interest.  
(5) Nothing in this subsection shall be construed to limit the authority of any court 

to stay the effective date of any rule or provision thereof under any other provision of 
law or to grant any other relief in addition to the requirements of this section.  
(b) In an action for the judicial review of a rule, the regulatory flexibility analysis for 

such rule, including an analysis prepared or corrected pursuant to paragraph (a)(4), shall 
constitute part of the entire record of agency action in connection with such review.  

(c) Compliance or noncompliance by an agency with the provisions of this chapter 
shall be subject to judicial review only in accordance with this section.  

(d) Nothing in this section bars judicial review of any other impact statement or 
similar analysis required by any other law if judicial review of such statement or analysis 
is otherwise permitted by law.  
Sec. 612. Reports and Intervention Rights.  

(a) The Chief Counsel for Advocacy of the Small Business Administration shall 
monitor agency compliance with this chapter and shall report at least annually thereon to 
the President and to the Committees on the Judiciary and Small Business of the Senate 
and House of Representatives.  

(b) The Chief Counsel for Advocacy of the Small Business Administration is 
authorized to appear as amnicus curiae in any action brought in a court of the United 
States to review a rule. In any such action, the Chief counsel is authorized to present his 
or her views with respect to compliance of this chapter, the adequacy of the rulemaking 
record with respect to small entities.*'4 

(c) A court of the United States shall grant the application of the Chief Counsel for 
Advocacy of the Small Business Administration to appear in any such action for the 
purposes described in subsection (b). (Added Pub. L. 96-354, Sept. 19, 1980, 94 Stat.  
1170.) 

2'As amended, Pubhc Law 104-121, Title IL Subtitle D, §242, 110 Stat. 865, March 29, 1996 
'As amended, Public Law 104-121, Title IIL Subtitle D, §243(b), 110 Stat 866, March 29, 1996
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CHAPTER 7-JUDICIAL REVIEW 

5UsC701-706 

(l) statutes preclude judicial review; or 
(2) agency action is committed to agency discretion by law.  

(b) For the purpose of this chapter
"(1) "agency" means each authority of the Government of the United States, 

whether or not it is within or subject to review by another agency, but does not 
include

(A) the Congress; 
(B) the courts of the United States: 
(C) the governments of the territories or possessions of the United States; 
(D) the government of the District of Columbia; 
(E) agencies composed of representatives of the parties or of representatives 

of organizations of the parties to the disputes determined by them; 
(F) courts martial and military commissions; 
(G) military authority exercised in the field in time of war-or in occupied 

teiritory; or -. 

S(H) 

functi•ns conferred by sections 1738, 1739, 1743, and 1744 of title 12; chapter 2 of title 41; subchapter II of chapter 471 of title 49; or sections 1884, 
1891-1902, and former section 1641(b)(2), of title 50, appendix; and ' 
(2) "person", "rule", "order", "license", "sanction", "relief', and "agency action" 

have the meanings given them by section 551 'of this title.25 " 
Sec. 702. Right of Review.  

A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof. An action in a court of the United States seeking relief other than money damages and statingA claini that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed 
nor relief therein be denied on the ground that it is against the United States or that the United States is an indispensable party. -The United States fihay be named as a defendant 
in any such action, and ajudgment or decree may be efitered againit the United States: 
Provided, That any mandatory or injunctive decree shall specify the Federal officer or 
officers (by name or by title), a6d their successors in office, peri6nally responsible for compliance. Nothing herein (1) affects other limitations on judicial r~view or the power or duty of the court to dismiss ariy action or deny relief on any other appropriate legal or equitable ground; oi (2) confers authority to grant relief if any other statute that grants 
consent to suit expressly or impliedly forbids the relief which is sought.  
Sec. 703. Form and Venue of Proceeding.  

The form of proceeding for judicial review is the special statutory review proceeding 
relevant to the subject matter in a court specified by statute or, in the absence or inadequacy thereof, any applicable form of legal action, including actions for declaratory 
judgments or writs of prohibitory or mandatory injunction or habeas corpus, in a court of competent jurisdiction. If no special statutory review proceeding is applicable, the action forjudicial review may be brought against the United States, the agency by its official 
title, or the appropriate officer. Except to the extent that prior, adequate, and exclusive opportunity for judicial review is provided by law, agency action is subject to judicial 
review in civil or criminal proceedings for judicial enforcement.  

'As amended. Pubhe Law 103-272. sec. 5(a) (108 Stat. 1373). July 5. 1994 
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See. 704. Actions Reviewable.  
Agency action made reviewable by statute and final agency action for which there is 

no other adequate remedy in a couit are subject to judicial review. A preliminary, 
procedural, or intermediate agency action or ruling not directly reviewable is subject to 
review on the review of the final agency action. Except as otherwise expressly required 
by statute, agency action otherwise final is final for the purposes of this section whether 
or not there has been presented or determined an application for a declaratory order, for 
any form of reconsideration, or, unless the agency otherwise requires by rule and 
provides that the action meanwhile is inoperative, for an appeal to superior agency 
authority.  
Sec. 705. Relief Pending Review.  

When an agency finds that justice so requires, it may postpone the effective date of 
action taken by it, pending judicial review. On such conditions as may be required and to 
the extent necessary to prevent irreparable injury, the reviewing c6ort, including the court 
to which a case may be takenon appeal from or on application for certiorari or other writ 
to a reviewing court, may issu6 all necessary and appropriafe uirocess to postpone the 
effective date of an agency aftion or to preserve status or rights pending conclusion of 
the review proceedings. 
Sec. 706. Scope of Review.  

To the extent necessary to; decision and whefiiprisented, the revi'wing court shall 
decide all relevant questions of law, interpret constitutional and statuitory provisions, and 
determine the meaning or applicability of the terms of an agency action. The reviewing 
court shall

(1) compel agency action unlawfully withheld oi unreasoniabl, delayed; and 
(2) hold unlawful and set aside agency action, findings, and conclusions found to 

be
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law; 
(B) contrary to constitutional right, power, privilege, or immunity; 
(C) in' excess of statutory jurisdiction, authority, or limitations, or short of 

itatutory right; 
"(D) without observance of procedure required by law; 
"(E) unsupj orted. by substantial evidence in a case subject to sections 556 and 

557 of this title' or, otherwise reviewed on the record of an agency hearing 
provided by statuite; br 

(F) unwarranted by the facts to the extent that the facts are subject to trial de 
novo by the reviewing court.  

In making the foregoing determinations, the court shall review the whole record or 
those parts of it cited by a party, and due account shall be taken of the rule of prejudicial 
error.
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CHAPTER 8-CONGRESSIONAL REVIEW OF AGENCY 
RULEMAKING

26 

5 USC APPENDIX 2 

Sec. 801. Congressional Review 
(a)(1)(A) Before a rule can take effect, the Feder:' ,1gency promulgating such rule 

shall submit to each House of the Congress and to the Comptroller General a report 
containing

(i) a copy of the rule; 
(ii) a concise general statement relating to the rule, including whether it is 

a major rule; and 
(iii) the proposed effective date of the rule.  

(B) On the date of the submission of the report under subparagraph (A), the 
Federal agency promulgating the rule shall submit to the Comptroller General and 
make available to each House of Congress

(i) a complete copy of the cost-benefit analysis of the rule, if any; 
(ii) the agency's actions relevant to sections 603, 604, 605, 607, and 609; 
(iii) the agency's actions relevant to sections 202, 203, 204, and 205 of the 

Unfunded Mandates Reform Act of 1995; and 
(iv) any other relevant information or requirements under any other Act 

and any relevant Executive orders.  
(C) Upon receipt of a report submitted under subparagraph (A), each House 

shall provide copies of the report to the chairman and ranking member of each 
standing committee with jurisdiction under the rules of the House of 
Representatives or the Senate to report a bill to amend the provision of law under 
which the rule is issued.  
(2)(A) The Comptroller General shall provide a report on each major rule to the 

committees of jurisdiction in each House of the Congress by the end of 15 calendar 
days after the submission or publication date as provided in section 802(b)(2). The 
report of the Comptroller General shall include an assessment of the agency's 
compliance with procedural steps required by paragraph (1)(B).  

(B) Federal agencies shall cooperate with the Comptroller General by 
providing information relevant to the Comptroller General's report under 
subparagraph (A).  
(3) A major rule relating to a report submitted under paragraph (1) shall take 

effect on the latest of
(A) the later of the date occurring 60 days after the date on which

(i) the Congress receives the report submitted under paragraph (1); or 
(ii) the rule is published in the Federal Register, if so published; 

(B) if the Congress passes a joint resolution of disapproval described in 
section 802 relating to the rule, and the President signs a veto of such resolution, 
the earlier date

(i) on which either House of Congress votes and fails to override the veto 
of the President; or 

(ii) occurring 30 session days after the date on which the Congress 
received the veto and objections of the President; or 
(C) the date the rule would have otherwise taken effect, not for this section 

(unless a joint resolution of disapproval under section 802 is enacted.  
(4) Except for a major rule, a rule shall take effect as otherwise provided by law 

after submission to Congress under paragraph (1).  

Z'Pubhc Law 104-121, Title IL Subtitle E, § 251, 110 Stat 868 (effective on enactment, as provided by 
§ 252 of such Act, which appears as 5 USCS § 801 note), added the Chapter heading and analysis.
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(5) Notivithstanding paragralph (3),'the effective date of a rule shall not be delayed 
by operation of this chapter beyond the date on which either House of Congress votes 
to reject a joint resolution of disapproval under section 802. - , -, 
(b)(1) A rule shall not take effect (or continue), if the Congress enacts ajoint 

resolution of disapproval, described under section 802, of the rule.  
S(2) A rule that does not take effect (or does not continue) under paragraph (1) may 

not be reissued in substantially the same form, and a new rule that is substantially the 
same as such a rule may not be issued, unless the reissued or new rule is specifically 
authorized by a law enacted after the date of the joint resolution disapproving the 
original iule. - A I -_ I _ I 
(c)(1) Notwithstanding any other provision of this section (except subject to 

paragraph (3)), a rule that would not take effect by reason of subsection (a)(3) may take 
effect, if the President makes a determination under paragraph (2) and submits written 
notice of such determination to the Congress. I - - -I 

(2) Paragraph (1) applies to a determination made by the President by Executive 
-order that the rule should take effect because such rule is- - , I 

(A) necessary because of an imminent threat to health or'safety or other 
emergency; 

(B) necessary for the enforcement of criminal laws;* 
(C) necessary for national security; or 
(D) issued pursuant to any statute implementing an international trade 

agreement.  
(3) An exercise by the President of the authority under this subsection shall have 

no effect on the procedures under section 802 or the effect of a joint resolution of 
disapproval under this section. - - , - " 
(d)(1) In addition to the opportunity for review otherwise provided under this chapter, 

in the case of any rule for which a report was submitted in accordance with subsection 
(a)(1)(A) during the period beginning on the date occurring

(A) in the case of the Senate, 60 sessions days, or 
(B) in the case of the House of Representatives, 60 legiglative days, before'the 

date the Congress adjouriis a sesgion of Congress through the dat6 on which the 
, *same or succeeding Congress first convenes its next session, section 802 shall, 

apply to such rule in the succeeding session of Congress. J- ' 
- (2)(A) In applying section 802 for purposes of such additional re•ie ,'•'ule 
described under paragraph (1) shall be treated as though-"- ' - ' 
- (i) such rule were published in the Federal Register (as a rule that shall 

"- take effect) on- ' - - .  
(I) in the case of the Senate, the 15th session day, or -

' (II) in the case of the House of Representatives, the'15th legislative 
-day, after the succeeding session of Congress first convenes; and 

"- ,(ii) a report on-such rule were submitt6d to Congress under subsection
"(a)(1) on such date. , , C, -' ';, 
(B) Nothing in this paragiaph shall be construed to affect th6 requirement 

under subsection (a)(1) that a report shall be submitted to Congress before -a rule 
can take effect.' . . . . .  

--- (3) A iule described under liaragraph'(1) shall take effect as otherwise provided 
by law (inaluding other subiections of this section)."-t  - ., I'- - T'•
(e)(1) For purposes of this subsection, section 802 shall also apply to any major rule 

promulgated between March 1, 1996, and the date of the enactment of this chapter.  
(2) In applying section 802 for purjoses of Congressional review, a rule described 

under paragraph (1) shall be treated as though- 4, -. , ' ' "
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(A) such rule were published in the Federal Register on the date of enactment 
of this chapter; and 

(B) a report on such rule were submitted to Congress under subsection (a)(1) 
on such date.  
(3) The effectiveness of a rule described under paragraph (1) shall be as otherwise 

provided by law, unless the rule is made of no force or effect under section 802.  
(f) Any rule that takes effect and later is made of no force or effect by enactment of a 

joint resolution under section 802 shall be treated as though such rule had never taken 
effect. -,1 (g) If the Congress does not enact a joint resolution of disapproval under section 802 

respecting a rule, no court or agency may infer any intent of the Congress from any 
action or inaction of the Congress with regard to such rule, related statute, or joint 
resolution of disapproval.  
Sec. 802. Congressional Disapproval Procedure 

(a) For purposes of this section, the term "joint resolution" means only a joint 
resolution introduced in the period beginning on the date on which the report referred to 
in section 801(a)(1)(A) is received by Congress and ending 60 days thereafter (excluding 
days either House of Congress is adjourned for more than 3 days during a session of 
Congress), the matter after the resolving clause of which is as follows: "That Congress 
disapproves the rule submitted by the - relating to __ , and such rule shall have 
no force or effect.", (The blank spaces being appropriately filled in.) 

(b)(1) A joint resolution described in subsection (a) shall be -referred to the 
committees in each House of Congress with jurisdiction. 

,(2) For purposes of this section, the term "submission or publication date" means 
the later of the date on which

(A) the Congress receives the report submitted under section 801(a)(1); or 
(B) the rule is'published in the Federal Register, if so published.  

(c) In the Senate, if the committee to which is referred a joint resolution described in 
subsection (a) have not reported such joint resolution (or an identical joint resolution) at 
the end of 20 calendar days after the submission or publication date defined under 
subsection (b)(2), such committee may be discharged from further consideration of such 
joint resolution upon a petition supported in writing by 30 Members of the Senate, and 
such joint resolution shall be placed on the calendar.  

(d)(1) In the Senate, when the committee to which ajoint resolution is referred has 
reported, or when a committee is discharged (under subsection (c))' from further 
consideration of a joint resolution described in subsection (a), it is at any time thereafter 
in order (even though a previous motion to the same effect has been disagreed to) for a 
motion to proceed to the consideration of the joint resolution, and all points of order 
against the joint resolution (and against consideration of the joint resolution) are waived.  
The motion is not subject to amendment, or to a motion to postpone, or to a motion to 
proceed to the consideration of other business. A motion to reconsider the vote by which 
the motion is agreed to or disagreed to shall not be in order. If a motion to proceed to the 
consideration of the joint resolution is agreed to, the joint resolution shall remain the 
unfinished business of the Senate until disposed of.  

(2) In the Senate, debate on the joint resolution, and on all debatable motions and 
appeals in connection therewith, shall be limited to not more than 10 hours, which 
shall be divided equally between those favoring and those opposing the joint 
resolution. A motion further to limit debate is in order and not debatable. An 
amendment to, or a motion to postpone, or a motion to proceed to the consideration of 
other business, or a motion to recommit the joint resolution is not in order.  

(3) In the Senate, immediately following the conclusion of the debate on a joint 
resolution described in subsection (a), and a single quorum call at the conclusion of
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the debate if requested in accordance with the rules of the Senate, the vote on final 
passage of the joint resolution shall occur. , , _ ... .  

S(4) Appeals from the decisions of the Chair relating to the application of the rules 
of the Senate to the procedure relating to a joint resolution described in subsection (a) 
shall be decided without debate.  
(e) In the Senate the procedure specified in subsection (c) or (d) shall not apply to the 

consideration of a joint resolution respecting a rule- 
(1) after the expiration of the 60 session days beginning with the applicable 

submission or publication date, or., - .I ,. I 
(2) if the report under section 801(a)(1)(A) was submitted during the period 

referred to in section 801(d)(1), after the expiration of the 60 session days beginning 
on the 15th session day after the succeeding session of Congress first convenes.  
(f) If, before the passage by one House of a joint resolution of that House described 

in subsection (a), that House receives from the other House a joint resolution described 
in subsection (a), then the following procedures shall apply: 

(1) The joint resolution of the other House shall not be referred to a committee.  
(2) With respect to a joint resolution described in subsection (a) of the House 

receiving the joint resolution
(A) the procedure in that House shall be the same as if no joint risolution had 

-been -received from the other House; but 
"(B) the vote on final passage shall be on the joint resolution of the other 

House.  
(g) This section is enacted by Congress

(1) as an exercise of the rulemaking power of the Senate and House of 
Representatives, respectively, and as such it is deemed a part of the rules of each 
House, respectively, but applicable only with respect to the procedure to be followed 
in that House in the case of a joint resolution described in subsection (a),-and it 
supersedes other rules only to the extent that it is inconsistent with such rules; and 

(2) with full recognition of the constitutional right of either House to change the 
rules (so far as relating to the procedure of that House) at any time, in the same 
manner, and to the same extent as in the case of any other rule of that House.  

Sec. 803. Special Rule on Statutory, Regulatory, and Judicial Deadlines.  
(a) In the case of any deadline for, relating to, or involving any rule which does not 

take effect (or the effectiveness of which is terminated) because of enactment of a joint 
resolution under section 802, that deadline is extended until the date 1 year after the-date 
of enactment of the joint resolution. Nothing in this subsection shall be construed to 
affect a deadline merely by reason of the postponement of a rule's effective date under 
section 801(a).  

(b) The term "deadline" means any date certain for fulfilling any obligation or 
exercising any authority established by or under any Federal statute or regulation, or by 
or under any court order implementing any Federal statute or regulation.  
Sec. 804. Definitions.  

For purposes of this chapter
(1) The term "Federal agency" means any agency as that term is defined in section 

551(1).  
(2) The term "major rule" means any rule that the Administrator of the Office of 

Information and Regulatory Affairs of the Office of Management and Budget finds 
has resulted in or is likely to result in

(A) an annual effect on the economy of $100,000,000 or more; 
(B) a major increase in costs or prices for consumers, individual industries, 

Federal, State, or local government agencies, or geographic regions; or
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(C) significant adverse effects on competition, employment, investment, 
productivity, innovation, or on the ability of United States-based enterprises to 
compete with foreign-based enterprises in domestic and export markets. The term 
does not include any rule promulgated under the Telecommunications Act of 1996 
and the amendments made by that Act.  
(3) The term "rule" has the meaning given such term in section 551, except that 

such term does not include
(A) any rule of particular applicability, including a rule that approves or 

prescribes for the future rates, wages, prices, services, or allowances therefor, 
corporate or financial structures, reorganizations, mergers, or acquisitions thereof, 
or accounting practices or disclosures bearing on any of the foregoing; 

(B) any rule relating to agency management or personnel; or 
(C) any rule of agency organization, procedure, or practice that does not 

substantially affect the rights or obligations of non-agency parties.  
See. 805. Judicial Review.  

No determination, finding, action, or omission under this chapter shall be subject to 
judicial review.  
See. 806. Applicability; Severability.  

(a) This chapter shall apply notwithstanding any other provision of law.  
(b) If any provision of this chapter or the application of any provision of this chapter 

to any person or circumstance, is held invalid, the application of such provision to other 
persons or circumstances, and the remainder of this chapter, shall not be affected thereby.  
See. 807. Exemption for Monetary Policy.  

Nothing in this chapter shall apply to rules that concern monetary policy proposed or 
implemented by the Board of Governors of the Federal Reserve System or the Federal 
Open Market Committee.  
Sec. 808. Effective Date of Certain Rule.  

Notwithstanding section 801
(1) any rule that establishes, modifies, opens, closes, or conducts a regulatory 

program for a commercial, recreational, or subsistence activity related to hunting, 
fishing, or camping, or 1. 

(2) any rule which an agency for good cause finds (and incorporates the finding 
and a brief statement of reasons therefor in the rule issued) that notice and public 
procedure thereon are impracticable, unnecessary, or contrary to the public interest, 
shall take effect at such time as the Federal agency promulgating the rule determines.
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FEDERAL ADVISORY COMMITTEE ACT, AS AMENDED 

Public Law 92-463 86 Stat. 770 
October 6, 1972 

5 USC APPENDIX 2 
Sec. 1. Short Title.  

This Act may be cited as the "Federal Advisory Committee Act." 
Sec. 2. Findings and Purpose.  

(a) The Congress finds that there are numerous committees, boards, commissions, 
councils, and similar groups which have been established to advise officers and agencies 
in the executive branch of the Federal Government and that they are frequently a useful 
and beneficial means of furnishing expert advice, ideas, and diverse opinions to the 
Federal Government.  

(b) The Congress further finds and declares that
(1) the need for many existing advisory committees has not been adequately 

reviewed; 
(2) new advisory committees should be established only when they are 

determined to be essential and their number should be kept to the minimum 
necessary; 

(3) advisory committees should be terminated when they are no longer carrying 
out the purposes for which they were established; 

(4) standards and uniform procedures should govern the establishment, operation, 
administration, and duration of advisory committees; 

(5) the Congress and the public should be kept informed with respect to the 
number, purpose, membership, activities, and cost of advisory committees; and 

(6) the function of advisory committees should be advisory only, and that all 
matters under their consideration'should be determined, in accordance with law, by 
the official, agency, or officer involved.  

Sec. 3. Definitions.  
For the purpose of this Act

(1) The term "Administrator" means the Administrator of General Services.  
(2) The term "advisory committee" means any committee, board, commission, 

council, conference, panel, task force, or other similar group, or any subcommittee or 
other subgroup thereof (hereafter in this paragraph referred to as "committee"), which 
is

(A) established by statute or reorganization plan, or 
(B) established or utilized by the President, or 
(C) established or utilized by one or more agencies, in the interest of 

obtaining advice or recommendations for the President or one or more agencies or 
officers of the Federal Government.  
(3) The term "agency" has the same meaning as in section 551 (1) of Title 5, 

United States Code.  
(4) The term "Presidential advisory committee" means an advisory committee 

which advises the President.  
Sec. 4. Applicability; Restrictions.  

(a) The provisions of this Act or of any rule, order, or regulation promulgated under 
this Act shall apply to each advisory committee except to the extent that any Act of 
Congress establishing any such advisory committee specifically provides otherwise.  

(b) Nothing in this Act shall be construed to apply to any advisory committee 
established or utilized by

(1) the Central Intelligence Agency; or 
(2) The Federal Reserve System.
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(c) Nothing in this Act shall be construed to apply to any local civic group whose 
primary function is that of rendering a public service with respect to a Federal program, 
or any State or local committee, council, board, commission, or similar group established 
to advise or make recommendations to State or local officials or agencies.  
Sec. 5. Responsibilities of Congressional Committees; Review; Guidelines.  

(a) In the exercise of its legislative review function, each standing committee of the 
Senate and the House of Representatives shall make a continuing review of the activities 
of each advisory committee under its jurisdiction to determine whether such advisory 
committee should be abolished or merged with any other advisory committee, whether 
the responsibilities of such advisory committee should be revised, and whether -such.  
advisory committee performs a necessary function not already being performed. Each 
such standing committee shall take appropriate action to obtain the enactment of 
legislation necessary to carry out the purpose of this subsection.  

(b) In'considering legislation establishing, or authorizing the establishment of any 
advisory committee, each standing committee of the Senate and of the House of " 
Representatives shall determine, and report such determination to the Senate or to the 
House of Representatives, as the case may be, whether the functions of the proposed 
advisory committee are being or could be performed by one or more agencies or by an 
advisory committee already in existence, or by enlarging the mandate of an existing 
advisory committee. Any such legislation shall- 

(1) contain a clearly defined purpose for the advisory committee; 
(2) require the membership of the advisory committee to be fairly balanced in 

terms of the points of view represented and the functions to be performed by the 
advisory committee; 

(3) contain appropriate provisions to assure that the advice and recommendations 
of the advisory committee will not be inappropriately influenced by the appointing 
authority or by any special interest, but will instead be the result of the advisory 
committee's independent judgment; 

" (4) contain provisions dealing with authorization of appropriations, the date for 
submission of reports (if any), the duration of the advisory committee,-and the -, -' 
publication of reports and other materials, to the extent that the standing committee 
determines the provisions of section 10 of this Act to be inadequate; and -." 

(5) contain provisions which will assure that the advisory committee will have 
adequate staff (either supplied by an agency or employed by it), will be provided 
adequate quarters, and will have funds available to meet its other necessary expenses.  
(c) To the extent they are applicable, the guidelines set out in subsection (b) of this 

section shall be followed by the President, agency heads; or other Federal officials in 
creating an advisory committee.: 
Sec. 6. Responsibilities of the President; Report to Congress; Annual Report to -i 
Congress; Exclusion..  

(a) The President may delegate responsibility for evaluating and takinig action, where 
appropriate, with respect to all public recommendations made to him by Presidential 
advisory committees. ý ý 11 - ,4 ,. -,, , " o - 1 , -

I(b) MWithin one-year after a Presidential advisory committee has submitted itpublic 
report to the President, the President or hisdelegate shall make a report to the Congress 
stating either his proposals for action or his reasons for inaction, with respect to the 
recommendations contained in the public report. ', ý , - - - 1- , _ .  

(c), The President shall, not later than December 31 of each year; make an anfiual 
report to the Congress on the activities, status, and changes in the composition of 
advisory committees in existence during the preceding fiscal year. The report shall 
contain the name of every advisory committee, the date of and authority for its creation, 
its termination date or the date it is to make a report, its functions, a reference to the

NVolume 1, Page 8-75



reports it has submitted, a statement of whether it is an ad hoc or continuing body, the 
dates of its meetings, the names and occupations of its current members, and the total 
estimated annual cost to the United States to fund, service, supply, and maintain such 
committee. Such report shall include a list of those advisory committees abolished by the 
President, and in the case of advisory committees established by statute, a list of those 
advisory committees which the President recommends be abolished together with his 
reasons therefor. The President shall exclude from this report any information which, in 
his judgment, should be withheld for reasons of national security, and he shall include in 
such report a statement that such information is excluded., 
See. 7. Responsibilities of the Administrator of General Services; Committee 
Management Secretariat, Establishment; Review; Recommendations to President 
and Congress; Agency Cooperation; Performance Guidelines; Uniform Pay 
Guidelines; Travel Expenses; Expense Recommendations.  

(a) The Administrator shall establish and maintain within the General Services 
Administration a Committee Management Secretariat, which shall be responsible for all 
matters relating to advisory committees., 

(b) The Administrator shall, immediately after October 6, 1972, institute a 
comprehensive review of the activities and responsibilities of each advisory committee to 
determine

(1) whether such committee is carrying out its purpose; 
(2) whether, consistent with the provisions of applicable statutes, the 

responsibilities assigned to it should be revised; 
(3)- whether it should be merged with other advisory committees; or 
(4) whether is2" should be abolished.  

The Administrator may from time to time request such information as he deems 
necessary to carry out his functions under this subsection. Upon the completion of the 
Administrator's review he shall make recommendations to the President and to either the 
agency head or the Congress with respect to action he believes should be taken.  
Thereafter, the Administrator shall carry out a similar review annually. Agency heads 
shall cooperate with the Administrator in making the reviews required by this subsection.  

(c) The Administrator shall prescribe administrative guidelines and management 
controls applicable to advisory committees, and to the maximum extent feasible, provide 
advice, assistance, and guidance to advisory committees to improve their performance. In 
carrying out his functions under this subsection, the Administrator shall consider the 
recommendations of each agency head with respect to means of improving the 
performance of advisory committees whose duties are related to such agency.  

(d)(1) The Administrator, after study and consultation with the Director of the Office 
of Personnel Management, shall establish guidelines with respect to uniform fair rates of 
pay for comparable services of members, staffs, and consultants of advisory committees 
in a manner which gives appropriate recognition to the responsibilities and qualifications 
required and other relevant factors. Such regulations shall provide that 

(A) no member of any advisory committee or of the staff of any advisory 
committee shall receive compensation at a rate in excess of the rate specified for 
GS-18 of the General Schedule under section 5332 of Title 5, United States Code; 

(B) such members, while engaged in the performance of their duties away 
from their homes or regular places of business, may be allowed travel expenses, 
including per diem in lieu of subsistence, as authorized by section 5703 of Title 5, 
United States Code, for persons employed intermittently in the Government 
service; and 

(C) such members

'So in original.
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(i) who are blind or deaf or who otherwise qualify as handicapped 
individuals (within the meaning of section 501 of the Rehabilitation Act of 
1973 (29 USC 794)), and, - I .  

(ii) who do not otherwise qualify for assistance under section 3102 of 
Title 5, United States Code, by reason of being an employee of an agency 
(within the meaning of section 3102 (a)(1) of such Title 5), may be provided 
services pursuant to section 3102 of such Title 5 while in peformance of their 

,2 advisory committee duties.- . - ý 1 1 " .  
(2) Nothing in this subsection shall prevent

(A) an individual who (without regard to his service with an advisory 
committee) is a full-time employee of the United States; or 

(B) an individual who immediately before his service with an advisory 
committee was such an employee, from receiving compensation at the rate at 
which he otherwise would be compensated (or was compensated) as a full-time 
employee of the United States.  

(e) The Administrator shall include in budget recommendations a summary of the 
amounts he deems necessary for the expenses of advisory committees, including the 
expenses for publication of reports where appropriate. : - I I 
Sec. 8. Responsibilities of Agency Heads; Advisory Committee Management 
Officer, Designation.  

(a) Each agency head shall establish uniform administrative guidelines and 
management controls for advisory committees established by that agency, which shall be 
consistent with directives of the Administrator under section 7 and section 10. Each 
agency shall maintain systematic information on the nature, functions, and operations of 
each advisory committee within its jurisdiction.  

(b) The head of each agency which has an advisory committee shall designate an 
Advisory Committee Management Officer who shall

(1) exercise control and supervision over the establishment, procedures, and 
accomplishments of advisory committees established by that agency; . , ' 

(2) assemble and maintain the reports, records, and other papers of any such 
committee during its existence; and . - -

(3) carry out, on behalf of that agency, the provisions of section 552 of Title 5, 
United States Code, with respect to such reports, records, and other papers. _. 

Sec. 9. Establishment and purpose of advisory committees; publication in Federal 
Register; Charter; Filing; Contents; Copy. , . - - .

(a) No advisory committee shall be established unless such establishment is- 
(1) specifically authorized by statute or by the President; or 
(2) determined as a matter of formal record, by the head of the agency involved after consultation with the Admiinistrator with timely notice -published in the Federal 

'Register, to be in the public interest in connection with the performance of duties 
imposedonthatagencybylaw. .. ,:' _ -
(b) Unless otherwise specifically provided by statute or Presidential directive, 

advisory committees shall be utilized solely for advisory functions. -Determinati6ns of 
action to be taken and policy to be expressed with respect to matters upon which ain 
advisory committee reports or makes recommendations shall be made solely by the • 
President or an officer of the Federal Government. .A.' 

(c) No advisory committee shall meet or take any action until an advisory committee 
charter has been filed with (1) the Administrator, in the case of Presidential advisory r 
committees, or (2) with the head of the agency to whom any advisory committee reports 
and with the standing committees of the Senate and of the House of Representatives 
having legislative jurisdiction of such agency. Such charter shall contain the following 
information:
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(A) the committee's official designation; 
(B) the committee's objectives and the scope of its activity; 
(C) the period of time necessary for the committee to carry out its purposes; 
(D) the agency or official to whom the committee reports; 
(E) the agency responsible for providing the necessary support for the 

committee; 
(F) a description of the duties for which the committee is responsible, and, if 

such duties are not solely advisory, a specification of the authonty for such 
functions; 

(G) the estimated annual operating costs in dollars and man-years for such 
committee; 

(H) the estimated number and frequency of committee meetings; 
(I) the committee's termination date, if less than two years from the date of the 

committee's establishment; and 
(J) the date the charter is filed.  

A copy of any such charter shall also be furnished to the Library of Congress.  
Sec. 10. Advisory Committee Procedures; Meetings; Notice, Publication in Federal 
Register; Regulations; Minutes; Certification; Annual Report; Federal Officer or 
Employee; Attendance.  

(a)(1) Each advisory committee meeting shall be open to the public.  
(2) Except when the President determines otherwise for reasons of national 

security, timely notice of each such meeting shall be published in the Federal 
Register, and the Administrator shall prescribe regulations to provide for other types 
of public notice to insure that all interested persons are notified of such meeting prior 
thereto.  

(3) Interested persons shall be permitted to attend, appear before, or file 
statements with any advisory committee, subject to such reasonable rules or 
regulations as the Administrator may prescribe.  
(b) Subject to section 552 of Title 5 United States Code, the records, reports, 

transcripts, minutes, appendixes, working papers, drafts, studies, agenda, or other 
documents which were made available to or prepared for or by each advisory commuttee 
shall be available for public inspection and copying at a single location in the offices of 
the advisory committee or the agency to which the advisory committee reports until the 
advisory committee deases to exist.  

(c) Detailed minutes of each meeting of each advisory committee shall be kept and 
shall contain a record of the persons present, a complete and accurate description of 
matters discussed and conclusions reached, and copies of all reports received, issued, or 
approved by the advisory committee. The accuracy of all minutes shall be certified to by 
the chairman of the advisory committee.  

(d) Subsections (a)(1) and (a)(3) of this section shall not apply to any portion of an 
advisory committee meeting where the President, or the head of the agency to which the 
advisory committee reports, determines that such portion of such meeting may be closed 
to the public in accordance with subsection (c) of section 552b of Title 5, United States 
Code. Any such determination shall be in writing and shall contain the reasons for such 
determination. If such a determination is made, the advisory committee shall issue a 
report at least annually setting forth a summary of its activities and such related matters 
as would be informative to the public consistent with the policy of section 552(b) of Title 
5 United States Code.  

(e) There shall be designated an officer or employee of the Federal Government to 
chair or attend each meeting of each advisory committee. The officer or employee os 
designated is authorized, whenever he determines it to be in the public interest, to
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adjourn any such meeting. No advisory committee shall conduct any meeting in the 
absence of that officer or employee.  

(f) Advisory committees shall not hold any meetings except at the call of, or with the 
advance approval of, a designated officer or employee of the Federal Government, and in 

.the case of advisory committees (other than Presidential advisory committees) with an 
agenda approved by such officer or employee.  
Sec. 11. Availability of Transcripts; Agency Proceeding. 

(a) Except where prohibited by contractual agreements entered into prior to the 
effective date of this Act, agencies and advisory committees shall make available to any 
person, at actual cost of duplication, copies of transcripts of agency proceedings or 
advisory committee meetings.  

(b) -As used in this section "agency proceeding" means any proceeding as defined in 
section 551(12) of Title 5, United States Code.  
Sec. 12. Fiscal and Administrative Provisions; Recordkeeping; Audit; Agency 
Support Services.  

(a) Each agency shall keep records as will fully disclose the disposition of any funds 
which may be at the disposal of its advisory committees and the nature and extent of their 
activities. The General Services Administration, or such other agency as the President 
may'designate, shall maintain financial records with respect to Presidential advisory 
committees. The Comptroller General of the United States, or any of his authorized 
representatives, shall have access, for the purpose of audit and examinration, to any such 
records.  

(b) Each agency shall be responsible for-providing support services for each advisory 
committee established by or reporting to it unless the establishing authority provides 
otherwise. Where any such advisory committee reports to more than one agency, only 
one agency shall be responsible for support services at any one time. In the case of 
Presidential advisory committees, such services mai be provided by the General Services 
Administration.  
See. 13. Responsibilities of Library of Congress; Reports and Background Papers; 
Depository. .. 

Subject to section 552 of Title 5, United States Code, the Adrfiinistrator shall provide 
for the filing with the Library of Congress of at least eight 6opies of each report made by every advisory committee and, where appropriate, background papers prepared by 
consultants. The Librarian of Congress shall establish a depository for such reports and 
papers where they shall be available to public ifispe~tion and use'.  
Sec. 14. Termination of Advisory Committees; Renewal;'Continuation.' 

(a)(1) Each advisory committee which is in existence on the effective date of this Act 
shall terminate not later than the expiration of the two-year period following such, effective date'tinless-' . .  

: (A) in the case of an advisory committee established by the President or an 
officer of the Federal Government, such advisory committee is renewed by the 

,President of that officer by appropriate action prior to the expiration of such 
. ,,two-yearjperiod;or , -

3), in the case of an advisory committee established by ah Act of Congress, 
its duration is otherwise provided for by law.  
(2) Each advisory committee established after siuch effective date shall termrinate 

not later than the expiration of the two-year period beginfiing on the date of its 
establishment iinless- - begin.ing.o the.date o i 

(A) in the case of an advisory coirimmittee established by the President or an 
bfficer of the Federal Government such advisory committee is renewed by the 
President or such officer by appropriate action prior to the end of such period; or
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(B) in the case of an advisory committee established by an Act of Congress, 
its duration is otherwise provided for by law.  

(b)(1) Upon the renewal of any advisory committee, such advisory committee shall 
file a charter in accordance with section 9(c).  

(2) Any advisory committee established by an Act of Congress shall file a charter 
in accordance with such section upon the expiration of each successive two-year 
period following the date of enactment of the Act establishing such advisory 
committee.  

(3) No advisory committee required under this subsection to file a charter shall 
take any action (other than preparation and filing of such charter) prior to the date on 
which such charter is filed.  
(c) Any advisory committee which is renewed by the President or any officer of the 

Federal Government may be continued only for successive two-year periods by 
appropriate action taken by the President or such officer prior to the date on which such 
advisory committee would otherwise terminate.  
Sec. 15. Requirements.  

(a) In General-An agercy may not use any advice or recommendation provided by 
the National Academy of Sciences or National Academy of Public Administration that 
was developed by use of a committee created by that academy under an agreement with 
an agency, unless

(1) the committee was not subject to any actual management or control by an 
agency or an officer of the Federal Government; 

(2) in the case of a committee created after the date of the enactinent of the 
Federal Advisory Committee Act Amendments of 1997, the membership of the 
committee was appointed in accordance with the requirements described in 
subsection (b)(1); and 

(3) in developing the advice or recommendation, the academy complied with
(A) subsection (b)(2) through (6), in the case of any advice or 

recommendation provided by the National Academy of Sciences; or 
(B) subsection (b)(2) and (5), in the case of any advice or 

recommendation provided by the National Academy of Public 
Administration.  

(b) Requirements-The requirements referred to in subsection (a) are as follows: 
(1) The Academy shall determine and provide public notice of the names and 

brief biographies of individuals that the Academy appoints or intends to appoint to 
serve on the committee. The Academy shall determine and provide a reasonable 
opIportunity for the public to comment on such appointments before they are made or, 
if the Academy determines such prior comment is not practicable, in the period 
immediately following the appointments. The Academy shall make its best efforts to 
ensure that (A) no individual appointed to serve on the committee has a conflict of 
interest that is relevant to the functions to be performed, unless such conflict is 
promptly and publicly disclosed and the Academy determines that the conflict is 
unavoidable, (B) the committee membership is fairly balanced as determined by the 
Academy to be appropriate for the functions to be performed, and (C) the final report 
of the Academy will be the result of the Academy's independent judgment. The 
Academy shall require that individuals that the Academy appoints or intends to 
appoint to serve on the committee infcrm the Academy of the individual's conflicts of 
interest that are relevant to the functions to be performed.  

(2) The Academy shall'determine and provide public notice of committee 
meetings that will be open to the public.  

(3) The Academy shall ensure that meetings of the committee to gather data from 
individuals who are not officials, agents, or employees of the Academy are open to
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the public, unless the Academy determines that a meeting would disclose matters 
described in section 552(b) of title 5, United States Code. The Academy shall make 
available to the public, at reasonable charge if appropriate, written materials 
presented to the committee by individuals who are not officials, agents, or employees 
of the Academy, unless the Academy determines that making material available 
would disclose matters described in that section.  

(4) The Academy shall make available to the public as soon as practicable, at 
reasonable charge if appropriate, a brief summary of any committee meeting that is 
not a data gathering meeting, unless the Academy determines that the summary would 
disclose matters described in section 552(b) of title 5, United States Code. The 
summary shall identify the committee members present, the topics discussed;-' 
materials made available to the committee, and such other matters that the Academy 
determines should be included.  

(5) The Academy shall make available to the public its final report, at reasonable 
charge if appropriate, unless the Academy determines that the report would disclose 
matters described in section 552(b) of title 5, United States Code. If the Academy 
determines that the report would disclose matters described in that section, the , 
Academy shall make public an abbreviated version of the report that does not disclose 
those matters.. 

(6) After publication of the final report, the Academy shall make publicly 
available the names of the principal reviewers who reviewed the report in draft form 
and who are not officials, agents, or employees of the Academy.  
(c) REGULATIONS-The Administrator of General Services may issue regulations 

implementing this section.  
(d) EFFECTIVE DATE AND APPLICATION 

(1) In General-Except as provided in paragraph (2), this section and the 
amendments made by this section shall take effect on the date of the enactment of this 
Act.  

(2) Retroactive Effect-Subsection (a) and the amendments made by subsection (a) 
shall be effective as of October 6, 1972, except that they shall not apply with respect 
to or otherwise affect any particular advice or recommendations that are subject to 
any judicial action filed before the date of the enactment of this Act.2" 

Sec. 16. Effective Date.  
Except as provided in section 7(b), this Act shall become effective upon the 

expiration of ninety days following October 6, 1972.  

Approved October 6, 1972 

nP.L 105-153 (111 Stat 2689), Dec. 17, 1997 added sec. 15.
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FEDERAL VACANCIES REFORM ACT OF 1998 

Public Law 105-277 " 112 Stat. 2681-611 

'2 October 21, 1998 
OMNIBUS'CONSOLIDATION AND EMERGENCY 
SUPPLEMENTAL APPROPRIATIONS ACT, 1999 

Sec. 151. Federal Vacancies and Appointmenhs.  Federal Vacancies (a) SHORT TITLE.-This section may be cited as the "Federal Reform Act of -- Vacancies Reform Act of 1998".% , 
1998. 5 USC 3301 (b) IN GENERAL.-Chapter 33 of title 5, United States Code, is note. ' amended by striking sections 3345 through 3349 and inserting the 

following: 
Sec. 3345. Acting Officer.  

(a) If an officer of an Executive agency (including the Executive Office of the President, and other than the General Accounting Office) 
whose appointment to office is required to be made by the President, by and with the advice and consent of the Senate, dies, resigns, or is 
otherwise unable to perform the functions and duties of the office

(1) the first assistant to the office of such officer shall perform the - , functions and duties of the office temporarily in an acting capacity 
subject to the time limitations of section 3346; 

(2) notwithstanding paragraph (1), the President (and only the - °President) may direct a person who serves in an office for which ,•. : _ appointment is required to be made by the President, by and with the advice' and consent of the Senate, to perform the functions and duties 

of the vacant office temporarily in an acting capacity subject to the 
time limitations of section 3346; or 

(3) notwithstanding paragraph (1), the President (and only the President) may direct an officer or employee of such Executive agency 
to perform the functions and duties of the vacant office temporarily in an acting capacity, subject to the time limitations of section 3346, if., (A) during the 365-day period preceding the date of death, 

resignation, or beginning of inability to serve of the applicable - •officer, the officer or employee served in a position in such agency . ... . for not less than 90 days; and I --, • u ndh ... B0) the rate of pay for the position described under 

subparagraph (A) is equal to or greater thai the minimum rate of pay payable for a position at GS-15 of the General Schedule.  
(b)(1) Notwithstanding subsection (a)(l), a person may not serve as an acting officer for an office under this section, if-

(A) during the 365-day period preceding the date of the death, 
resignation, or beginning of inability to serve, such person

(i) did not serve in the position of first assistant to the 
office of such officer; or 

%. , (ii) served in the position of first assistant to the office of 
such officer for less than 90 days; and (3 , () the President submits a nomination of such person to the 

Senate for appointment to such office.  
(2) Paragraph (1) shall not apply to any person if
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(A) such person is serving as the first assistant to the office of 
an officer described under subsection (a); 

(B) the office of such first assistant is an office for which 

appointment is required to be made by the President, by and with 

the advice and consent of the Senate; and 
(C) the Senate has approved the appointment of such person to 

Ssuch office.  
(c)(1) Notwithstanding subsection (a)(1), the President (and only 

the President) may direct an officer who is nominated by the President 

for reappointment for an additional term to the same office in an 

Executive department without a break in seivice, to continue to serve 

in that office subject to the time limitations in section 3346, until such 

time as the Senate has acted to confirm or reject the nomination, 
notwithstanding adjournment sine die.  

(2) For purposes of this section and sections 3346, 3347, 3348, 

3349, 3349a, and 3349d, the expiration of a term of office is an 

inability to perform the functions and duties of such office.  
Sec. 3346. Time Limitation.  

(a) Except in the case of a vacancy caused by sickness, the person 

serving as an acting officer as described under section 3345 may serve in 
the office

(1) for no longer than 210 days beginning on the date the vacancy 
occurs; or 

.(2) subject to subsection (b), once a first or second nomination for 

the office is submitted to the Senate, from the date of such nomination 

for the period that the nomination is pending in the Senate.  
(b)(1) If the first nomination for the office is rejected by the Senate, 

withdrawn, or returned to the President by the Senate, the person may 

continue to serve as the acting officer for no more than 210 days after 

the date of such rejection, withdrawal, or return.  
(2) Notwithstanding paragraph (1), if a second nomination for the 

office is submitted to the Senate after the rejection, withdrawal, or 

return of the first nomination, the person serving as the acting officer 
may continue to serve

(A) until the second nomination is confirmed; or 

(B) for no more than 210 days after the second nomination is 

rejected, withdrawn, or returned.  
(c) If a vacancy occurs during an adjournment of the Congress sine 

die, the 210-day period under subsection (a) shall begin on the date that 
the Senate first reconvenes.  
Sec. 3347. Exclusivity.  

(a) Sections 3345 and 3346 are the exclusive means for temporarily 

authorizing an acting official to perform the functions and duties of any 

office of an Executive agency (including the Executive Office of the 

President, and other than the General Accounting Office) for which 

appointment is required to be made by the President, by and with the 

advice and consent of the Senate, unless
(1) a statutory provision expressly

(A) authorizes the President, a court, or the head of an 

Executive department, to designate an officer or employee to 

perform the functions and duties of a specified office 
temporarily in-an acting capacity; or
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- -.(B) designates an officer or employee to perform the 
functions and duties of a specified office temporarily in an 
acting capacity; or -.  

(2) the President makes'an appointment to fill a vacancy in such 
office during the recess of the Senate pursuant to clause 3 of section 2 
of article Il of the United States Constitution.  
(b) Any statutory provision providing -general authority to the head of 

an Executive agency (including the Executive Office of the President, and 
- other than the General Accounting Office) to delegate duties statutorily 

vested in that agency head to, or to reassign duties among, officers or 
einployees of such Executive agency, is not a statutory provision to which 
subsection (a)(2) applies.  
Sec. 3348. Vacant Office 

-(a) In this section- ,.

"(1) the term 'action' includes anay agency action as defined under 
-section 551(13); and 

(2) the term 'function or duty' means any function or duty of the 
* applicable office that

(A)(i) is established by statute; and J 
. (ii) is required by statute to be performed by the applicable 

officer (and only that officer); or 
(B)(i)I) is established by regulation; and 

- (II) is required by Such regulation to be performed by 
the applicable officer (and only that officer); and 
(ii) includes a function or duty to which clause (i) (I) and 

- (II) applies, and the applicable regulation is in effect at any 
time during the 180-day period preceding the date on which the 
vacancy occurs...  

(b) Unless an officer or employee is performing the functions and 
- duties in accordance with sections 3345, 3346,-and 3347, if an officer of 

an Executive agency (including the Executive Office of the President, and 
other than the General Accounting Office) whose appointment to office is 
required to be miade by the President, by and with the advice and consent 
of the Senate, dies, resigns, or is otherwise unable to perform the 
functions and duties of the offic6- - . -

(1) the office shall remain vacant, and 
(2) in the case of an office other than the office of the head of an 

Executive agency (including the Executive Office of the President, 
Executive agency may perform any function or duty of such office.  

(c) If the last day of any 210-day period under section 3346 is a day on 
which the Senate is not in sessi6n, the seconfd day the Senate is next in 
'session and receiving nominations shall be deemed to be the last day of 
such period. - .  

(d)(1) An action takeni by any personi who is not acting under section 
- 3345, 3346, or 3347, or as provided by subsection (b), in the 

performance of any' function or duty of a vacant office to which this 
section and sections"3346, 3347, 3349, 3349a, 3349b, and 3349c 
apply shall have no force or effect. 

(2) An action that has no force or effect under paragraph (1) may ".: not be i~atified. _. . .  

'(e) This section shall not apply to
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(1) the General Counsel of the National Labor Relations Board; 
(2) the General Counsel of the Federal Labor Relations Authority; 
(3) any Inspector General appointed by the President, by and with 

the advice and consent of the Senate; 
(4) any Chief Financial Officer appointed by the President, by and 

with the advice and consent of the Senate; or 
(5) an office of an Executive agency (including the Executive 

Office of the President, and other than the General Accounting Office) 
if a statutory provision expressly prohibits the head of the Executive 
agency from performing the functions and duties of such office.  

Sec. 3349. Reporting of Vacancies.  
(a) The head of each Executive agency (including the Executive 

Office of the President, and other than the General Accounting Office) 
shall submit to the Comptroller General of the United States and to each 
House of Congress

(1) notification of a vacancy in an office to which this section and 
sections 3345, 3346, 3347, 3348, 3349a, 3349b, 3349c, and 3349d 
apply and the date such vacancy occurred immediately upon the 
occurrence of the vacancy; 

(2) the name of any person serving in an acting capacity and the 
date such service began immediately upon the designation; 

(3) the name of any person nominatid to the Senate to fill the 
vacancy and the date such nomination is submitted immediately upon 
the submission of the nomination; and 

(4) the date of a rejection, withdrawal, or return of any nomination 
immediately upon such rejection, withdrawal, or return.  
(b) If the Comptroller General of the United States makes a 

determination that an officer is serving longer than the 210-day period 
including the applicable exceptions to such period under section 3346 or 
section 3349a, the Comptroller General shall report such determination 
immediately to

(1) the Committee on Governmental Affairs of the Senate; 
(2) the Committee on Government Reform and Oversight of the 

House of Representatives; 
(3) the Committees on Appropriations of the Senate and House of 

Representatives; 
(4) the appropriate committees of jurisdiction of the Senate and 

House of Representatives; 
(5) the President; and 
(6) the Office of Personnel Management.  

Sec. 3349a. Presidential Inaugural Transitions.  
(a) In this section, the term 'transitional inauguration day' means the 

date on which 'any person swears or affirms the oath of office as 
President, if such person is not the President on the date preceding the 
date of swearing'or affirming such oath of office..  

(b) With respect to any vacancy that exists during the 60-day period 
beginning on a transitional inauguration day, the 210-day period under 
section 3346 or 3348 shall be deemed to begin on the later of the date 
occurring

(1) 90 days after such transitional inauguration day; or 
(2) 90 days after the date on which the vacancy occurs.
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-Sec. 3349b. Holdover Provisions.  _ . Sections 3345 through 3349a shall not be construed to affect any 

"statute that authorizes a person to'continue to serve in any office
(1) after the expiration of the term for which such person is 

appointed; and 
-(2) until a successor is appointed or a specified period of time has 

expired. ' - , --- ; 
- Sec. 3349c. Exclusion of Certain Officers.  

Sections 3345 through 3349b shall not apply to
(1) any member who is appointed by the President, by and with the 

advice and consent of the Senate to any board, commission, or similar 
* ,entity that

(A) is composed of multiple members; and 
(B) governs an independent establishment or Government 

corporation; 
(2) any commissioner of the Federal Energy Regulatory 

Commission;
(3) any member of the Surface Transportation Board; or 
(4) any judge appointed by the President, by and with the advice 

and consent of the Senate, to a court constituted under article I of the 
United States Constitution.  

Sec. 3349d. Notification of Intent to Nominate During Certain 
Recesses or Adjournments.  

(a) The submission to the Senate, during a recess or adjournment of 
*the Sernate in excess of 15 days, of A written notification by the President 
"of the President's intention to submit a nomination after the recess or 
adjournment shall be considered a nomination for purposes of sections 
3345 through 3349c if such notification contains the name of the 

,proposed nominee and the'office for which the person is nominated.  
(b) If the President does not submit a nomination of the person named 

under subsection (a) within 2 days 'after the end of such recess or 
adjournment, effective after such second day the notification considered a 
nomination under subsection (a) shall be treated as a withdrawn 
nomination for purposes of sections 3345 through 3349c.  

(c) Technical and Conforming Amendment.
(1) Table of sections.--The table of sections for chapter 33 of title 

5, United States Code, is amended by striking the matter relating to 
subchapter M and inserting the following: 

3341. Details; within Executive or military departments.  
[3342. Repealed.] 
3343. Details; to international organizations.  
3344. Details; administrative law judges.  
3345. Acting officer.  
3346. Time limitation.  
3347. Exclusivity.'3348. Vacant office.  
3349. Reporting of vacancies.  
3349a. Presidential inaugural transitions.  
3349b. Holdover provisions relating to certain independent 

establishments.  
3349c. Exclusion of certain officers.  
3349d. Notification of intent to nominate during certain 

recesses or adjournments.".
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5 USC 3345 note.

(2) Subchapter heading.-The subchapter heading for subchapter 
III of chapter 33 of title 5, United States Code, is amended to read as 
follows: 

SUBCHAPTER III-DETAILS, VACANCIES, 
AND APPOINTMENTS 

(d) Effective Date and Application.
(1) EFFECTIVE DATE.-Subject to paragraph (2), this section 

and the amendments made by this section shall take effect 30 days 
after the date of enactment of this section..  

(2) APPLICATION.
(A) IN GENERAL-This section shall apply to any 

office that becomes vacant after the effective date of this 
section.  

(B) IMMEDIATE APPLICATION OF TIME 
LIMITATION.-Notwithstanding subparagraph (A), for any 
office vacant on the effective date of this section, the time 
limitations under section 3346'of title 5, United States Code 
(as amended by this section) shall apply to such office.  
Such time limitations shall apply as though such office first 
became vacant on the effective date of this section.  

(C) CERTAIN NOMINATIONS.-If the President 
submits to the Senate the nomination of any person after the 
effective date of this section for an office for which such 
person had been nominated before such date, the next 
nominatioiiof such person after such date shall be 
considered a first nomination of such person to that office 
for purposes of sections 3345 through 3349 and 
section 3349d of title 5, United States Code (as amended by 
this section).
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TRUTH IN REGULATING ACT OF 2000 

Public Law 106-312 114 Stat. 1248 

October 17, 2000 

An Act 

To establish a framework for the conduct of negotiated rulemaking by 
Federal agencies.  

Negotiated Be it enacted by the Senate and House of Representatives of the 
Rulemaking Act of United States of America in Congress assembled, 
1990.  

Sec 1. Short Title.  
5 USC 561. This Act may be cited as the "Negotiated Rulemaking Act of 1990." 

Sec. 2. Findings.  
5 USC 561. The Congress makes the following findings: 

(1) Government regulation has increased substaitially since the 
enactment of the Administrative Procedure Act..  

(2) Agencies currently use rulemaking procedures that may 
discourage the affected parties from meetingj and communicating with 
each other; and may cause parties with different interests to assume 
conflicting and antagonistic positions and to engage in expensive and 
time-consuming litigation over agency rules.  

(3) Adversarial rulemaking deprives the affected parties and the 
public of the benefits of face-to-face negotiations and co-operation in 
developing and reaching agreement on a rule. It also deprives them of 
the benefits of shared information, knowledge; expertise, and 
technical abilities possessed by the affected parties.  

(4) Negotiated rulemaking, in which the parties who will be 
significantly affected by a rule participate in the development of the 
rule, can provide significant advantages over adversarial rulemaking.  

(5) Negotiated rulemaking can increase the acceptability and 
improve the substance of rules, making it less likely that the affected 
parties will resist enforcement or challenge such rules in court. It may 
also shorten the amount of time needed to issue final rules.  

(6) Agencies have the authority to establish negotiated rule making 
committees under the laws establishing such agencies and their 
activities and under the Federal Advisory Committee Act (5 USC 
App.). Several agencies have successfully used negotiated rulemaking.  
The process has not been widely used by other agencies, however, in 
part because such agencies are unfamiliar with the process or 
uncertain as to the authority for such rulemaking.  

Sec. 3. Negotiated Rulemaking Procedure.  
(a) IN GENERAL.-Chapter 5 of title 5, United States Code, is 

amended by adding at the end the following new subchapter 
Sec. 561. Purpose.  

5 USC 561. The purpose of this subchapter is to establish a framework for the 
conduct of negotiated rulemaking, consistent with section 553 of this title, 
to encourage agencies to use the process when it enhances the informal 
rulemaking process. Nothing in this subchapter should be construed as an 
attempt to limit innovation and experimentation with the negotiated
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rulemaking process or with other innovative rulemaking procedures 
'otherwise authorized by law. - \ 

USC "6. /See. 562. Definitioný. .  
5 USC 562. For the-purposes of this sub'chapter, the term

(1) "agency" has the same meiining as in section 551(1) of this 
title; 

(2) "consensus" .means unanimous concurrence among the 
interests represented on a negotiated rulemaking committee 
established under this subchapter, unless such committee

(A) agrees to define such term to mean a general but not 
unanimous concurrence; or , a g 

(B) agees upon another specified definition; 
(3) "convener" meanis a person 'vho impartially assists an agency 

in determining whether establishmrfit of a negotiated rulemaking 
committee is feasible and appropriate in a particular rulemaking; 

(4) "facilitator" means a person who impartially aids in the 
discussions and negotiations among the members of a negotiated 
rulemaking committee to develop a proposed rule; 

(5) "interest" means, with respect to an issue or matter, multiple 
parties which have a similar point of view or which are likely to be 
affected in a similar manner; , --' : (- p 
-(6) "negotiated rulemaking" means rulemaking through the use of 

a negotiated rulemaking committee; 
(7) "negotiated rulemaking committee" or "committee" means an 

-advisory committee established by an agency in accordance with this 
subchapter and the Federal Advisory Committee Act to consider and 
discuss issues for the purpose of ieaching a consensus in the 
development of a proposed rule; -.......  

(8) "party" has the same rmieaning as in section 551(3) of this title; 
(9) "person" has the s amne meaning as in secti6ri551(2) of this title; . , _ , , 
,,(10) rule ha's the same meaning as in section 551(4) of this title; 

and~ 
"(11) "rulemakinig" means '"rulemaking" is'that term is defined in 

section 551(5) of this title.  See. 563. Determination of Need fo e R 
COf ee~ r Negotiated Rulemaking Committee. 9 . .....  

5 USC 563. 1 (a) DETERMINATION OF, NEED BY THE AGENCY.-An agency 
may establish a neg6tiated iulemaking cofnimittee to negotiate and develop 
a proposed rule, if the head of the agency'determines that the use of the 
negotiated rulemaking procedure is in'the public interest. In making such 
a determination, the head of the a~gency shall consider whether

(1) there is a need for a rule; -, .....  
(2) there are a limited number of identifiable interests that will be 

significantly iffected by the rule; 
(3) there ii a reasonable likelihood that a coimnittee can be 

convened with a balanced representation of persons who
(A) can adequately represent the interests identified under 

* paragraph (2); and 
. I (B) are willing to negotiate in good faith to reach a consensus 

on the proposed rule; ... ,
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(4) there is a reasonable likelihood that a committee will reach a 
consensus on the proposed rule within a fixed period of time; 

(5) the negotiated rulemakirig procedure will not unreasonably 
delay the notice of prop6sed rulemaking and the issuance of the final 
rule;, 

(6) the agency has adequate resources and is willing to commit 
"iuch res-urces,'including technical assistance, to the committee; and 

"(7) the igency, to the maximum extent possible consistent with the 
"legal obligati6ns of the agency, will use the consensus of the 
committee with respect to the proposed rule as the basis for the rule 
proposed by the agency foi" notice and E6mment.  

* (b) USE OF CONVENERS.-
. (1) PURPOSES OF CONVENERS. --An agency may use the 

services of a convener to assist the agency in
(A) idehtifying person who will be significantly affected by a 

* L. proposed rule, including residents of rural areas; and 
- (B) 6oridticting discussions 'With stuch persons to identify the 

issues of conicern to siich personis, afid to ascertain whether the 
egtablishiiient of hý n'egotiated iublemaking'committee is feasible and 
ippio'priate ini the particular rulemaking." 

Reports (2) DUTIES OF CONVENERS.'-The convener shall report 
findings', nd'may make recommendations to the agency. Upon request 
of the agency, the 6onven6r'shall ascertain the names of persons who 
are willing and qualified to iipresent inter&sts that will be significantly 
affected by the proposed rule, including residents of rural areas. The 
report and any recommendations'of the convener shall be made 
"available to the public iipon request. 1, -" 

Sec. 564. Publication of Notie, Applications" for Membership on 
Committees.' 

5 USC 564 - ý (a) PUBLICATION OF NOTICE.-If. afte'r considering the report of a 
convener or conducting its own assessment, an agency decides to 
"establish a'negotiated ruleffiaking committee, the agency shall publish in 
the Federal Register and, as appropriate, in trade or other specialized 
publications, a notice'which shall include-; I 

, (1) an announcement thai the agenicy intends to establish a 
"negotiated rulerijaking committee to negotiate and develop a proposed 
-rule;. _... .. ..  
- '(2) a descripti6n of the subject arid scope of the rule to be' 

dveloped, and the is'sues to be cofisidered; 
(3) a list of the interests which are'likely to be significantly 

'affected by thei'ule: - I I 

' (4) a list of the persons proposed to iepreietit such interests and 
the person or persong proposed to r6preseit the agency; 

(5) a proposed agenda and schedule for completing the work of the 
committee, including'a target date for publication by the agency of a 
"proposed rule fornotice and'comment;, ' " 

(6) a description of administrative support for the committee to be 
provided by the agency, including technical assistance; 

(7) a solicitation for comments on the proposal to establish the 
"committee, aid the proposed membership of the negotiated 
rulemaking committee; and
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* - (8) an explanation of how a person may apply or nominate another 
"person for membership on the committee, as provided under 
subsection (b).  
(b) APPLICATIONS FOR MEMBERSHIP OR 

COMMITrEE.-Persons who will be significantly affected by a proposed 
rule and who believe that their interests will not be adequately represented 

- by any person specified in a notice under siubsection (a)(4) may apply for, 
or nominate another person for, memberxship on the negotiated rulemaking 
committee to represent such interests with respect to the proposed rule.  

* •Each application or nomination shall include
(1) the name of the applicant or norninee and a description of the 

, interests such person shall represent; 
(2) evidence that the applicant or nominee is authorized to 

represent parties related to the interests the person proposes to 
represent; , 

, (3) a written commitment that the applicant or nominee shall 
- actively participate in good faith in th-e development of the rule under 

consideration; and 
(4) the reasons that the persons specified in the notice under 

subsection (a)(4) do not adequately represent the interests of the 
person submitting the application or nomination.  

. (c) PERIOD FOR SUBMISSION OF COMMENTS AND 
* APPLICATIONS.-The agency shall provide for a period of at least 

- 30 calendar days for the submission of comments and applications under 
this section.  
See. 565. Establishment of Committee.  

5 Usc 565. (a) ESTABLISHMENT.- :--- 
(1) DETERMINATION TO ESTABLISH COMMITTEE.-If after 

considering comments and applications submitted under section 564, 
. the agency determines that a negotiated rulemaking committee can 

adequately represent the interests that will be significantly affected by 
,.a proposed rule and that it is feasible and appropriate in the particular 

rulemaking, the agency may establish a negotiated rulemaking 
_,committee. In establishing arid administering such a committee, the 

agency shall comply with the Federal Advisoiy Committee Act with 
respect to such committee, except as otherwise provided in this 

_,• . , subchapter. .
.c(2) DETERMINATION NOT TO ESTABLISH 

... () COMMITEE.-IfafteI considering such cominents and applications, 
the agency decides not to establish a negotiated rulemaking 
committee, the agency shall promptly publish notice of such decision 
and the reasons therefor in the Federal Register and, as appropriate, in 
trade or other specialized 1iublicitions, a copy of which shall be sent 
to any person who applied for, or'noniinated another person for 
membership on the negotiating rulemaking comnmittee to represent 
such interests with respect to the proposed rule.' 
(b) MEMBERSHIP.-The agency shall limit niembership on a 

S.... : negotiated rulemaking committee to 25 members, unless the agency head 
determines that a greater number of members is necessary for the 
functioning of the committee or to achieve balanced membership. Each 

-committee shall include at least one person representing the agency.
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(c) ADMINISTRATIVE SUPPORT.-The agency shall provide 
appropriate administrative support to the negotiated rulemaking 
committee, including technical assistance.  
Sec. 566. Conduct of Committee Activity.  

5 USC 566. (a) DUTIES OF COMMITTEE.-Each negotiated rulemaking 
committee established under this subchapter shall consider the matter 
proposed by the agency for consideration and shall attempt to reach a 
consensus concerning a proposed rule with respect to such matter and any 
other matter the committee determines is relevant to the proposed rule.  

(b) REPRESENTATIVES OF AGENCY ON COMMITEE.-The 
person or persons representing the agency on a negotiated rulemaking 
committee shall participate in the deliberations and activities of the 
committee with the same rights and responsibilities as other members of 
the committee' and shall be authorized to fully represent the agency in the 
discussions and negotiations of the committee.

(c) SELECTING FACILITATOR.-Notwithstanding section 10(e) of 
the Federal Advisory Committee Act, an agency may nominate either a 
person from the Federal Governrient or a person from outside the Federal 
Government to-serve as a facilitator for the negotiations of the committee, 
subject to the approval of the committee byconsensus. If the committee 
does not approve the nominee of the agency for facilitator, the agency 
shall submit a substitute nomination. If a committee does not approve any 
nominee of the agency for facilitator, the committee shall select by 
consensus a person to serve as facilitator. A person-designated to 
represent the agency in substantive issues may not serve as facilitator or 
otherwise chair the committee.  

(d) DUTIES OF FACILITATOR.-A facilitator approved or selected 
by a negotiated rulemaking committee shall

(1) chair the meetings of the committee in an impartial manner; 
(2) impartially assist the members of the committee in conducting 

discussions and negotiations; and 
(3) manage the keeping of minutes and records as required under 

section 10 (b) and (c) of the Federal Advisory Committee Act, except 
that any personal notes and materials of the facilitator or of the 
members of a committee shall not be subject to section 552 of this 
title.  
(e) COMMITTEE PROCEDURES.-A negotiated rulemaking 

committee established under this subchapter may adopt procedures for the 
operation of the committee. No provision of section 553 of this title shall 
apply to the procedures of a negotiated rulemaking committee.  

(f) REPORT OF COMMITTEE.-If a committee reaches a consensus 
on a proposed rule, at the conclusion of negotiations the committee shall 
transmit to the agency that-established the commuttee a report containing 
the proposed rule. If the committee does not reach a consensus on a 
proposed rule, the committee may transmit to the agency a report 
specifying any areas in which the committee reached a consensus. The 
committee may include in a report any other information, 
recommendations, or materials that the committee considers appropriate.  
Any committee member may include as an addendum to the report 
additional information, recommendations, or materials.  

(g) RECORDS OF COMMIT7EE.-In addition to the report required 
by subsection (f), a committee shall submit to the agency the records
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.... required under section 10 (b) and (c) of the Federal Advisory Committee S" -A ct. .. . ", 

"Sec. 567. Termination of Committee." 
5 USC 567.' A negotiated rulemaking committee shall terminate upon promulgation 

of the final rule under consideration, unless the committee's charter 
contains an earlier termination date or the agency, after consulting the 
committee, or the committee itself specifies an earlier termination date.  
Sec. 568. Services, Facilities, and Payment of Committee Member 
Expenses. I I.- II.  

5 USC 568 (a) SERVICES OF CONVENERS AND FACILITATORS.
(1) IN GENERAL.-An agency may employ or enter into contracts 

for the services of an individual or organization to serve as a convener 
or facilitator for a negotiated rulemaking committee under this' "subchapter, or may use the services of a Government employee to act 
as a convener or a facilitator for such a committee.  

(2) DETERMINATION OF CONFLICTING INTERESTS.- An 
agency shall determine whether a person under consideration to serve 
as a convener or facilitator of a committee under paragraph (1) has any 
financial or other interest that would preclude such person from 
serving in an impartial and1 independent manner.  
(b) SERVICES AND FACILITIES OF OTHER ENTITIES.- For 

purposes of this subchapter, an agency may use the services and facilities 
of other Federal agencies and public and private agencies and .  
instrumentalities with the consent of such agencies and instrumenialities, 
and with or without reimbursement to such agencies and instrumentalities, 
and may accept voluntary and uncompensated services without regard to 
the pro visions of section 1342 of title 31.The Federal Mediation and 
Conciliation Service may provide services and facilities, with or without 
reimbursement, to assist agencies under this subchapter, including, 
-furnishing conveners, facilitators, and training in negotiated rulemaking.  

(c) EXPENSES OF COMMITTEE MEMBERS.-Members of a 
negotiated rulemaking committee shall be responsible for their own 
expenses of participation in such committee, except that an agency may, 
in accordance with section 7(d) of the Federal Advisory Committee Act, 
pay for a member's r~a~sonable travel and per diem expenses, expenses to 
obtain technical assistance, and a reasonable rate of compensation, if

(1) such rnember certifies a lack of adequate financial resources to 
participate in the committee; and 

(2) the agency determines that such member's participation in the 
committee is necessary to assure an adequate representation of the 
member's interest.  
(d) STATUS OF MEMBER AS FEDERAL EMPLOYEE.-A 

member's receipt of funds under this section or section 569 shall not 
conclusively deter mine for purposes of sections 202 through 209 of title 
18 whether that member is an employee of the United States Government.  
Sec. 569. Encouraging Negotiated Rulemaking.  

5 USC 569. (a) The President shall designate an agency or designate or establish 
an interagency committee to facilitate and encourage agency use of 
negotiated rulemaking. An agency that is considering, planning, or 
conducting a negotiated rulemaking may consult with such agency or 
committee for information and assistance. -. . .
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(b) To carry out the purposes of this subchapter, an agency planning 
or conducting a negotiated rulemaking may accept, hold, administer, and 
utilize gifts, devises, and bequests of property, both real and personal if 
that agency's acceptance and use of such gifts, devises, or bequests do not 
create a conflict of interest. Gifts and bequests of money and proceeds 
from sales of other property received as gifts, devises, or bequests shall be 
deposited in the Treasury and shall be disbursed upon the order of the 
head of such agency. Property accepted pursuant to this section, and the 
proceeds thereof, shall be used as nearly asyossible in accordance with 
the terms of the gifts, devises, or bequests..  
Sec. 570. Judicial Review.  

5 USc 570. Any agency actionrelating to establishing, assisting, or terminating a 
negotiated rulemaking committee under this subchapter shall not be 
subject to judicial review. Nothing in this section shall bar judicial review 
of a rule if such judicial review is otherwise provided by law. A rule 
which is the product of negotiated rulemaking and is subject to judicial 
review shall not be accorded any greater deference by a court than a rule 
which is the product of other rulemaking procedures.  
Sec. 570a.- Authorization of Appropriations.  

There are authorized to be appropriated such sums as may be 
necessary to carry out the purposes of this subchapter3.° 
Sec. 4. Authorization'of Appropriations..  

5 USC 561 note. In order to carry out this Act and the amendments made by this Act, 
there are authorized to be appropriated to the Administrative Conference 
of the United States, in addition to amounts authorized by section 596 of 
title 5, United States Code, not in excess of $500,000 for each of the 
fiscal years 1991, 1992, and 1993.  
See. 5. Sunset and Savings Provisions.  

5 USC 561 note. Subchapter III of chapter 5, United States Code, (enacted as 
subchapter IV of chapter 5 of title 5, United States Code, by section 3 of 
this Act and redesignated as subchapter II of such chapter 5 by section 
(3)(a) of the Administrative Procedure Technical Amendments Act of 
1991); and that portion of the table of sections at the beginning of 
chapter 5 of title 5, United States Code, ielating to subchapter III, are 
repealed, effective 6 years after the date of the enactment of this Act, 
except that the provisions of such subchapter shall continue to apply after 
the date of the repeal with respect to then pending negotiated rulemaking 
proceedings initiated before the date of repeal which, in the judgment of 
the agencies which are convening or have convened such proceedings, 
require such continuation, until such negotiated rulemaking proceedings 
terminate pursuant to such subchapter.

"2'Public Law 101-648, §3(a), 104 Stat. 4975, November 29, 1990; Public Law 102-354, §3(a)(2), (5), 
106 Stat. 944, August 26, 1992; Public Law 104-320, §11(b), 110 Stat. 3873, October 19, 1996 

'Pubhc Law 104-320, §11(d)(1), 110 Stat 3874, October 19, 1996, added this section.
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ALTERNATIVE DISPUTE RESOLUTION ACT OF 1998

Public Law 105-315 
October 30, 1998

28 USC 1 note.  

Alternative 
Resolution Act of 
1998.  
28 USC 651 note.

112 Stat. 2993

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

,Sec. 1. Short Title.  
This Act may be cited as the "Alternative Dispute Resolution Act of 

1998." " 
Sec. 2. Findings and Declaration of Policy.  

Congress finds that
(1) alternative dispute resolution, when supported by the bench 

and bar, and utilizing properly trained neutrals in a program 
adequately administered by the court, has the potential to provide a 
variety of benefits, including greater satisfaction of the parties, 
innovative methods of resolving disputes; and greater efficiency in 
achieving settlements; 

(2) certain forms of alternative dispute resolution, including 
mediation, early neutral evaluation, minitrials, and voluhtary 
arbitration, may have potential to reduce the large backlog of cases 
now pending in some Federal courts throughout the United States, 
thereby allowing the courts to process their remaining cases more 
efficiently; and 

(3) the continued growth of Federal appellate court-annexed 
mediation programs suggests that this form of alternative dispute 
resolution can be equally effective in resolving disputes in the Federal 
trial courts; therefore, the district courts should consider including 
mediation in their local alternative dispute resolution programs.  

Sec. 3. Alternative Dispute Resolution Process to be Authorized in all 
District Courts.  

Section 651 of title 28, United States Code, is amended to read as 
follows: 

Sec. 651. Authorization of alternative dispute resolution 
(a) DEFINITION-For purposes of this chapter, an alternative dispute 

resolution process includes any process or procedure, other than 
adjudication by a presiding judge, in which a neutral third party 
participates to assist in the resolution of issues in controversy, through 
processes such as early neutral evaluation, mediation, minitrial, and 
arbitration as provided in section 654 through 658.  

(b) AUTHORITY- Each United States district court shall authorize, 
by local rule adopted under section 2071 (a), the use of alternative dispute 
resolution processes in all civil actions, including adversary proceedings 
in bankruptcy, in accordance with this chapter, except that the use of 
arbitration may be authorized only as provided in section 654. Each 
United States district court shall devise and implement its own alternative 
dispute resolution program, by local rule adopted under section 2071 (a), 
to encourage and promote the use of alternative dispute resolution in its 
district.  

(c) EXISTING ALTERNATIVE DISPUTE RESOLUTION 
PROGRAMS- In those courts where an alternative dispute resolution 
program is in place on the date of the enactment of the Alternative
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Dispute Resolution Act of 1998, the court shall examine the effectiveness 
of that program and adopt such improvements to the program as are 
consistent with the provisions and purposes of this chapter.  (d) ADMINISTRATION OF ALTERNATIVE DISPUTE "RESOLUTION PROGRAMS-Each United States district court shall 

designate an employee, or ajudicial officer, who is knowledgeable in 
alternative dispute resolution practices and processes to implement, 
administer, oversee, and evaluate the court's alternative dispute resolution 
program. Such person may also be responsible for recruiting, screening, 
and training attorneys to serve as neutrals and arbitrators in the court's 
alternative dispute resolution program.  

"(e) TITLE 9 NOT AFFECTED- This chapter shall not affect title 9, 
United States Code.  

(f) PROGRAM SUPPORT- The Federal Judicial Center and the 
Administrative Office of the United States Courts are authorized to assist 
the district courts in the establishment and improvement of alternative 
dispute resolution programs by identifying particular practices employed 
in successful programs and providing additional assistance as needed and 
appropriate.  
Sec. 4. Jurisdiction. , ,, 

Section 652 of title 28, United States Code, is amended to read as 
-follows: 

"Sec.'652. Jurisdiction , 
(a) CONSIDERATION OF ALTERNATIVE DISPUTE 

RESOLUTION IN APPROPRIATE CASES-Notwithstanding any 
provision of law to the contrary and except as provided in subsections (b) 

"-and (c), each district court shall, by local rule adopted under 
section 2071(a), require that litigants in all civil cases consider the use of 
an alternative dispute resolution process at an appropriate stage in the 
litigation. Each district court shall provide litigants in all civil cases with 
at least one alternative dispute resolution process, including, but not 

'limited to, mediation, early neutral evaluation, minitrial, and arbitration as 
authorized in sections 654 through 658. Any district court that elects to 
require the use of alternative dispute resolution in certain cases may do so 
only with respect to mediation, early neutral evaluation, and, if the parties 
consent, arbitration.. 

(b) ACTIONS EXEMPTED FROM CONSIDERATION OF 
ALTERNATIVE DISPUTE RESOLUTION-Each district court may 

4 exempt from the requirements of this section specific cases or categories 
of cases in which use of alternative dispute iesolution would not be 
appropriate. In defining these exemptions, each district court shall consult 
with members of the bar, including the United States Attorney for that S -. • " 'district. .-: _- " _ :,-, , ... ý, ---,:•,' - :f : --, , --(c) AUTHORIT OF THE ATrORNEY.GENERAL-Nothing in this 

section shall alter or conflict with the authority of the Attorney General to "" conduct litigation on behalf of the United States,-with the authority of any 
Federal agency authorized to conduct litigation in the United States 
courts, or with any delegation of litigation authority by the Attorney 
General. 

(d) CONFIDENTIALITY PROVISIONIS--Until such time as rules are 
adopted under chapter 131 of this title providing for the confidentiality of 
alternative dispute resolution processes under this chapter, each district
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court shall, by local rule adopted under section 207 1(a), provide for the 
confidentiality of the alternative dispute resolution processes and to 
prohibit disclosure of confidential dispute resolution communications.  
Sec. 5. Mediators and Neutral Evaluators.  

Section 653 of title 28, United States Code, is amended to read as 
follows: , 

Sec. 653. Neutrals 
S(a) PANEL OF NEUTRALS-Each district court that authorizes the 

use of alternative dispute resolution processes shall adopt appropriate 
processes for making neutrals available for use by the parties for each 
category of process offered. Each district court shall promulgate its own 
procedures and criteria for the selection of neutrals on its panels.  

(b) QUALIFICATIONS AND TRAINING-Each person serving as a 
neutral in an alternative dispute resolution process should be qualified and 
trained to serve as a neutral in the appropriate alternative dispute 
resolution process. For this purpose, the district court may use, among 
others, magistrate judges who have been trained to serve as neutrals in 
alternative dispute resolution processes, professional neutrals from the 
private sector, and persons who have been trained to serve as neutrals in 
alternative dispute resolution processes. Until such time as rules are 
adopted under chapter 131 of this title relating to the disqualification of 
neutrals, each district court shall issue rules under section 2071 (a) relating 
to the disqualification of neutrals (including, where appropriate, 
disqualification under section 455 of this title, other applicable law, and 
professional responsibility standards).  

'Sec. 6. Actions Referred to Arbitration.  
Section 654 of title 28, United States Code, is amended to read as 

follows: 
Sec. 654. Arbitration 
(a) REFERRAL OF ACTIONS TO 

ARBITRATION-Notwithstanding any provision of law to the contrary 
and except as provided in subsections (a), (b), and (c) of section 652 and 
subsection (d) of this section; a district court may allow the referral to 
arbitration of any civil action (including any adversary proceeding in 
bankruptcy) pending before it when the parties consent, except that 
referral to arbitration may not be made where

, (1) the action i• based on an alleged violation of a right secured by 
the Constitution of the United States; 

(2) jurisdiction is based in whole or in part on section 1343 of this 
title; or ' 

(3) the relief sought consists of money damages in an amount 
greater than $150,000.  
(b) SAFEGUARDS IN CONSENT CASES-Until such time as rules 

are adopted tinder chapter 131 of this title relating to procedures described 
in this subsection, the district court shall, by local rule adopted under 
section 2071 (a), establish procedures to ensure that any civil action in 
which arbitration by consent is allowed under subsection (a)

(1) consent to arbitration is freely and knowingly obtained; and 
(2) no party or attorney is prejudiced for refusing to participate in 

arbitration.
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(c) PRESUMPTIONS-For purposes of subsection (a)(3), a district 
court may presume damages are not in excess of $150,000 unless counsel 
certifies that damages exceed such amount.  

(d) EXISTING PROGRAMS-Nothing in this chapter is deemed to 
affect any program in which arbitration is conducted pursuant to 
section IX of the Judicial Improvements and Access to Justice Act (Public 
Law 100-702), as amended by section 1 of Public Law 105-53.  
Sec. 7. Arbitrators.  

Section 655 of title 28, United States Code, is amended to read as 
follows: 

Sec. 655. Arbitrators 
(a) POWERS OF ARBITRATORS-An arbitrator to whom an action 

is referred under section 654 shall have the power, within the judicial 
district of the district court which referred the action to arbitration

(1) to conduct arbitration hearings; 
(2) to administer oaths and affirmations; and 
(3) to make awards.  

(b) STANDARDS FOR CERTIFICATION-Each district court that 
authorizes arbitration shall establish standards for the certification of 
arbitrators and shall certify arbitrators to perform services in accordance 
with such standards and this chapter. The standards shall include 
provisions requiring that any arbitrator

(1) shall take the oath or affirmation described in section 453; and 
(2) shall be subject to the disqualification rules under section 455.  

(c) IMMUN=IY-All individuals serving as arbitrators in an 
alternative dispute resolution program under this chapter are performing 
quasi-judicial functions and are entitled to the immunities and protections 
that the law accords to persons serving in such capacity.  
Sec. 8. Subpoenas.  

Section 656 of title 28, United States Code, is amended to read as 
follows: 

"Sec. 656. Subpoenas 
Rule 45 of the Federal Rules of Civil Procedure (relating to 

subpoenas) applies to subpoenas for the attendance of witnesses and the 
production of documentary evidence at an arbitration hearing under this 
chapter.  
See. 9. Arbitration Award and Judgment.  

Section 657 of title 28, United States Code, is amended to read as 
follows: . ..  

Sec. 654. Arbitration award and judgment 
(a) FILING AND EFFECT OF ARBITRATION AWARD-An 

arbitration award made by an arbitrator under this chapter, along with 
proof of service of such award on the other party by the prevailing party 
or by the plaintiff, shall be filed promptly after the arbitration hearing is 
concluded with the clerk of the district icourt that referred the case to 
arbitration. Such award shall be entered as the judgment of the court after 
the time has expired for requesting a trial de novo. The judgment so 
entered shall be subject to the same provisions of law and shall have the 
same force and effect as a judgment of the court in a civil action, expect 
that the judgment shall not be subject to review in any other court by 
appeal or otherwise.
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Regulations.  

28 USC 651 note.

(b) SEALING OF ARBITRATION AWARD-The district court shall 
provide, by local rule adopted under section 2071 (a); that the contents of 
any arbitration award made under this chapter shall not be made known to 
any judge who might be assigned to the case until the district court has 
entered final judgment in the action or the action has otherwise 
terminated.  

(c) TRIAL DE NOVO OF ARBITRATION AWARDS
(1) TIME FOR FILING DEMAND-Within 30 days after he filing 

of an arbitration award with a district court under subsection (a), any 
party may file a written demand for a trial de novo in the district court.  

(2) ACTION RESTORED TO COURT DOCKET-Upon a 
demand for a trial de novo, the action shall be restored tot he docket of 
the court and treated for all purposes as if it had not been referred to 
arbitration.  

(3) EXCLUSION OF EVIDENCE OF ARBITRATION-The court 
shall not admit at the trial de novo any evidence that there has been an 
arbitration proceeding, the nature or amount of any award, or any 
other matter concerning the conduct of the arbitration proceeding, 
unless

(A) the evidence would otherwise be admissible in the court 
under the Federal Rules of Evidence; or 

(B) the parties have otherwise stipulated.  
Sec. 10. Compensation of Arbitrators and Neutrals.  

Section 658 of title 28, United States Code, is amended to read as 
follows: 

Sec. 658. Compensation of arbitrators and neutrals 
(a) COMPENSATION-The district court shall, subject to regulations 

approved by the Judicial Conference of the United States, establish the 
amount of compensation, if any, that each arbitrator or neutral shall 
receive for services rendered in each case under this chapter.  

(b) TRANSPORTATION ALLOWANCES-Under regulations 
prescribed by the Director of the Administrative Office of the United 
States Courts, a district court may reimburse arbitrators and other neutrals 
for actual transportation expenses necessarily incurred in the performance 
of duties under this chapter.  
Sec. 11. Authorization of Appropriations.  

There are authorized to be appropriated for each fiscal year such sums 
as may be necessary to carry out chapter 44 of title 28, United States 
Code, as amended by this Act.  
Sec. 12. Conforming Amendments.

(a) LIMITATION ON MONEY DAMAGES-Section 901 of the 
Judicial Improvements and Access to Justice Act (28 USC 652 note), is 
amended by striking subsection (c).  

(b) OTHER CONFORMING AMENDMENTS
(1) The chapter heading for chapter 44 of title 28, United 

States Code, is amended to read as follows:
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CHAPTER 44-ALTERNATIVE DISPUTE RESOLUTION 
(2) The table of contents for chapter 44 of title 28, United States 

Code, is amended to read as follows: 
Sec.  
651. Authorization of alternative dispute resolution.  
652. Jurisdiction.  
653. Neutrals.  
654. Arbitration.  
655. Arbitrators.  
656. Subpoenas.  
657. Arbitration award and judgment.  
658. Compensation of arbitrators and neutrals.  
(3) The item relating to chapter 44 in the table of chapters for Part III 

of title 28, United States Code, is amended to read as follows: 
44. Alternative Dispute Resolution ....................... 651.  

Approved October 30, 1998
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FEDERAL CIVIL PENALTIES INFLATION ADJUSTMENT 
ACT OF 1990, AS AMENDED

Public Law 101-410

Federal Civil 
Penalties Inflation 
Adjustment Act of 
1990.  
28 USC 2461 note.  

28 USC 2461 note.  

28 USC 2461 note.

104 Stat. 890
October 5, 1990 

Title III Chapter 10 
Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, 

Sec. 1. Short Title.  
This Act may be cited as the "Federal Civil Penalties Inflation 

Adjustment Act of 1990." 
Sec. 2. Findings and Purpose.  

(a) FINDINGS.  
The Congress finds that

(1) the power of Federal agencies to impose civil monetary 
penalties for violations of Federal law and regulations plays an 
important role in deterring violations and furthering the policy goals 
embodied in such laws and regulations;, 

(2) the impact of many civil monetary penalties has been and is 
diminished due to the effect of inflation; 

(3) by reducing the impact of civil monetary penalties, inflation 
has weakened the deterrent effect of such penalties; and 

(4) the Federal Government does not maintain comprehensive, 
detailed accounting of the efforts of Federal agencies to assess and 
collect civil monetary penalties.  
(b) PURPOSE.-The purpose of this Act is to establish a mechanism 

that shall
(1) allow for regular adjustment for inflation of civil monetary 

penalties; 
(2) maintain the deterrent effect of civil monetary penalties and 

promote compliance with the law; and 
(3) improve the collection by the Federal Government of civil 

monetary penalties.  
Sec. 3. Definitions.  

For purposes of this Act, the term
(1) "agency" means an Executive agency as defined under section 

105 of title 5, United States Code, and includes the United States 
Postal Service; 

(2) "civil monetary penalty" means any penalty, fine, or other 
sanction that

(A)(i) is for a specific monetary amount as provided by Federal 
law; or 

(ii) has a maximum amount provided for by Federal law; 
and 
(B) is assessed or enforced by an agency pursuant to Federal 

law; and 
(C) is assessed or enforced pursuant to an administrative 

proceeding or a civil action in the Federal courts; and 
(3) "Consumer Price Index" means the Consumer Price Index for 

all-urban consumers published by the Department of Labor.
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Regulations.  

Federal Register, 
Publication.  
28 USC 2461 note.

Sec. 4. Civil Monetary Penalty Inflation Adjustment Reports.  
The head of each agency shall, not later than 180 days after the date of 

enactment of the Debt Collection Improvement Act of 1996, and at least 
once every 4 years thereafter

(1) by regulation adjust each civil monetary penalty provided by 
law within the jurisdiction of the Federal agency, except for any 
penalty (including any addition to tax and additional amount) under 
the Internal Revenue Code of 1986, the Tariff Act of 1930, the 
Occupational Safety and Health Act of 1970, or the Social Security 
Act, by the inflation adjustment described under section 5 of this Act; 
and -" 

(2) publish each such regulation in the Federal Register.  
Sec. 5. Cost-of-Living Adjustments of Ci vil Monetary Penalties.  

(a) ADJUSTMENT.-The inflation adjiistment'described under section 
4 shall be determined by increasing the maximum civil monetary penalty 
or the range of minimum and maximum civil monetary penalties, as 
applicable, for each civil monetary penalty by the cost-of-living 
adjustment. Any increase determined under this subsection shall be 
rounded to the nearest

(1) multiple of $10 in the case of penalties less than or equal to 
$100; 

(2) multiple of $100 in the case of penalties greater than $ 100 but 
less than or equal to $1,000; 

(3) multiple of $1,000 in the case of penalties greater than $1,000 
but less than or equal to $10,000; 

(4) multiple of $5,000 in the case of penalties greater than $10,000 
but less than or equal to $100,000; , 

(5) multiple of $10,000 in the case of penalties greater than 
$100,000 but less than or equal to $200,000; and 

(6) multiple of $25,000 in the case of penalties greater than 
$200,000.  
(b) DEFINITION.-For purposes of subsection (a), the term "cost-of-living adjustment" means the percentage (if any) for each civil 

monetary penalty by which
(1) the Consumer Price Index for the month of June of the 

calendar year preceding the adjustment, exceeds 
(2) the Consumer Price Index for the month of June of the 

calendar year in which the amount of such civil monetary penalty was 
last set or adjusted pursuant to law.  

Sec. 6. Annual Report.? 
Any increase under this Act in a civil monetary penalty shall apply 

only to violations which occur after the date the increase takes effect. 2 

Approved October 5, 1990

31Pubhc Law 105-362 (112 (Stat. 3293), Nov. 10, 1998, struck sec. 6 and redesignated sec 7 as sec. 6.  
"32Pubhc Law 104-134, Title 111, Ch 10, § 31001(s)(2), 110 Stat. 1321-373 (effective on enactment as 

provided by § 31001(aX2)(A) of such Act, which appears as 31 USCS § 3322 note), provides
The first adjustment of a civil monetary penalty made pursuant to the amendment made by paragraph (I) 

[amending §§ 4 and 5(a) and adding § 7 of Act Oct. 5, 1990, Public Law 101-410, which appears as a note to 
this section] may not exceed 10 percent of such penalty.
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1. UNITING AND STRENGTHENING AMERICA 
BY PROVIDING APPROPRIATE TOOLS 

REQUIRED TO INTERCEPT AND OBSTRUCT 
TERRORISM (USA PATRIOT ACT) ACT OF 2001 

Public Law 107-56 115 Stat. 379 

October 26, 2001 

An Act 

To deter and punish terrorist acts in the United States and around the 
world, to enhance law enforcement investigatory tools, and for other 
purposes.  

Sec. 808. Definition of Federal Crime of Terrorism.  
22 USC 7211 Section 2332b of title 18, United States Code, is amended

(1) in subsection (f), by inserting "and any violation of 
section 351(e), 844(e), 844(0(1), 956(b), 1361, 1366(b), 1366(c), 
175 1(e), 2152, or 2156 of this title," before "and the Secretary"; and 

(2) in subsection (g)(5)(B), by striking clauses (i) through (iii) and 
inserting the following: 

"(i) section 32 (relating to destruction of aircraft or aircraft 
facilities), 37 (relating to violence at international airports), 81 
(relating to arson within special maritime and territorial 
jurisdiction), 175 or 175b (relating to biological weapons), 229 
(relating to chemical weapons), subsection (a), (b), (c), or (d) of 
section 351 (relating to congressional, cabinet, and Supreme Court 
assassination and kidnaping), 831 (relating to nuclear materials), 
842(m) or (n) (relating to plastic explosives), 844(0(2) or (3) 
(relating to arson and bombing of Government property risking or 
causing death), 844(i) (relating to arson and bombing of property 
used in interstate commerce), 930(c) (relating to killing or 
attempted killing during an attack on a Federal facility with a 
dangerous weapon), 956(a)(1) (relating to conspiracy to murder, 
kidnap, or maim persons abroad), 1030(a)(1) (relating to 
protection of computers), 1030(a)(5)(A)(i) resulting in damage as 
defined in 1030(a)(5)(B)(ii) through (v) (relating to protection of 
computers), 1114 (relating to killing or attempted killing of 
officers and employees of the United States), 1116 (relating to 
murder or manslaughter of foreign officials, official guests, or 
internationally protected persons), 1203 (relating to hostage 
taking), 1362 (relating to destruction of communication lines, 
stations, or systems), 1363 (relating to injury to buildings or 
property within special maritime and territorial jurisdiction of the 
United States), 1366(a) (relating to destruction of an energy 
facility), 175 1(a), (b), (c), or (d) (relating to Presidential and 
Presidential staff assassination and kidnaping), 1992 (relating to 
wrecking trains), 1993 (relating to terrorist attacks and other acts 
of violence against mass transportation systems), 2155 (relating to 
destruction of national defense materials, premises, or utilities),
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2280 (relating to violence against maritime navigation), 2281 
(relating to violence against maritime fixed platforms), 2332 
(relating to certain homicides and other violence against United 
States nationals occurring outside of the United States), 2332a 
(relating to use of weapons of mass destruction), 2332b (relating to 
acts of terrorism transcending national boundaries), 2339 (relating 
to harboring terrorists), 2339A (relating to providing material 
support to terrorists), 2339B (relating to providing material support 
to terrorist organizations), or 2340A (relating to torture) of this 
title; 

(ii) section 236 (relating to sabotage of nuclear facilities or 
fuel) of the Atomic Energy Act of 1954 (42 USC 2284); or 

(iii) section 46502 (relating to aircraft piracy), the second 
sentence of section 46504 (relating to assault on a flight crew with 
a dangerous weapon), section 46505(b)(3) or (c) (relating to 
explosive or incendiary devices, or endangerment of human life by 
means of weapons, on aircraft), section 46506 if homicide or 
attempted homicide is involved (relating to application of certain 
criminal laws to acts on aircraft), or section 60123(b) (relating to 
destruction of interstate gas or hazardous liquid pipeline facility) 
of title 49.  

2. NATIONAL DEFENSE AUTHORIZATION ACT 
FOR FISCAL YEAR 2002 

Public Law 107-107 115 StaL 1271 

December 28, 2001 

An Act 

To authorize appropriations for fiscal year 2002 for military activities of 
the Department of Defense, for military construction, and for defense 
activities of the Department of Energy, to prescribe personnel 
strengths for such fiscal year for the Armed Forces, and for other 
purposes.  

SUBTITLE B--POLICY MATTERS RELATING TO 
COMBATING TERRORISM 

Sec. 1511. Study And Report on The Role of The Department of 
Defense With Respect to Homeland Security.  

(a) STUDY REQUIRED.-The Secretary of Defense shall conduct a 
study on the appropriate role of the Department of Defense with respect 
to homeland security. The study shall identify and describe the policies, 
plans, and procedures of the Department of Defense for combating 
terrorism, including for the provision of support for the consequence 
management activities of other Federal, State, and local agencies. The 
study shall specifically identify the following:
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(1) The strategy, roles, and responsibilities of the Department of 
Defense for combating terrorism.  

(2) How the Department of Defense will interact with the Office of 
Homeland Security and how intelligence sharing efforts of the 
Department of Defense will be organized relative to other Federal 
agencies and departments and State and local governments.  

(3) The ability of the Department of Defense to protect the United 
States from airborne threats, including threats originating from within 
the borders of the United States.  

(4) Improvements that could be made to enhance the security of 
the people of the United States against terrorist threats and 
recommended actions (including legislative action) and programs to 
address and overcome existing vulnerabilities.  

(5) The policies, plans, and procedures relating to how the civilian 
official in the Department of Defense responsible for combating 
terrorism and the Joint Task Force Civil Support of the Joint Forces 
Command will coordinate the performance of functions for combating 
terrorism with

(A) teams in the Department of Defense that have 
responsibilities for responding to acts or threats of terrorism, 
including

(i) weapons of mass destruction civil support teams when 
operating as the National Guard under the command of the 
Governor of a State, the Governor of Puerto Rico, or the 
Commanding General of the District of Columbia National 
Guard; 

(ii) weapons of mass destruction civil support teams when 
operating as the Army National Guard of the United States or 
the Air National Guard of the United States under the 
command of the President; 

(iii) teams in the departments and agencies of the Federal 
Government other than the Department of Defense that have 
responsibilities for responding to acts or threats of terrorism; 

(iv) organizations outside the Federal Government, 
including any State, local and private entities, that function as 
first responders to acts or threats of terrorism; and 

(v) units and organizations of the Reserve Components of 
the Armed Forces that have missions relating to combating 
terrorism; 
(B) the Director of Military Support of the Department of the 

Army;' 
(C) any preparedness plans to combat terrorism that are 

developed for installations of the Department of Defense by the 
commanders of the installations and the integration of those plans 
with the plans of the teams and organizations described in 
subparagraph (A); 

(D) the policies, plans and procedures for using and 
coordinating the integrated vulnerability assessment teams of the 
Joint Staff inside and outside the United States; and 

(E) the missions of Fort Leonard Wood and other installations 
for training units, weapons of mass destruction civil support teams 
and other teams, and individuals in combating terrorism.
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(6) The appropriate number and missions of the teams referred to 
in paragraph (5)(A)(i).  

(7) How the Department of Defense Weapons of Mass Destruction 
Civil Support Teams should interact iith the Federal Bureau of 
Investigation and the Federal Emergency Management Agency during 
crisis response and consequence management situations.  
(b) REPORT.-Not later than 180 days after the date of the enactment 

of this Act, the Secretary shall submit to Congress a report including the 
findings of the study conducted under subsection (a).  

Sec. 3154. Anhunil'Assessment And Report on Vulnerability of 
Department of Energy Facilities to Terrorist Attack.  

(a) IN GENERAL.-Part C of title VI of the Department of Energy 
Organization Act (42 U.S.C. 7251 et seq.) is amended by adding at the 
end the following new section: 

Sec. 663.  
(a) The Secretary shall, on an annual basis, conduct a 

comprehensive assessment of the vulnerability of Department 
facilities to terrorist attack.  

(b) Not later than January 31 each year, the Secretary shall 
submit to Congress a report on the assessment conducted under 
subsection (a) duiing the preceding year. Each report shall include 
the results of the assessment covered bysuch report, together with 
such findings and recommendations as the Secretary considers 
appropriate.".  

(b) CLERICAL AMENDMENT.-The table of sections at the 
beginning of that Act is amended by inserting after the item relating to 
section 662 the following ne#v item: 

Sec. 663. Annual assessment and report on vulnerability of 
facilities to terrorist attack.  

3. NATIONAL DEFENSE AUTHORIZATION 

FISCAL YEAR 2001 

DOE Workers Compensation

PN.Mhl. Tr ing i WIA (�s. I�EAA AU1�
A UAJZIL u Y.L UUJ'o I- JLA4i OiLML. /D0'#A---q:4 

October 30,2000 
SUBTITLE A-ESTABLISHMENT OF COMPENSATION 

PROGRAM AND COMPENSATION FUND 

Sec. 3611. Establishment of Energy Employees Occupational Illness 
Compensation Program.  

(a) PROGRAM ESTABLISHED.-There is hereby established a 
program to be known as the "Energy Employees Occupational Illness 
Compensation Program" (in this title referred to as the "compensation 
program"). The President shall cirry out the compensation program

I/
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through one or more Federal agencies or officials, as designated by the 
President.  

(b) PURPOSE OF PROGRAM.-The purpose of the compensation 
program is to provide for timely, uniform, and adequate compensation of 
covered employees and, where applicable, survivors of such employees, 
suffering from illnesses incurred by such employees in the performance of 
duty for the Department of Energy and certain of its contractors and 
subcontractors.  

(c) ELIGIBILITY FOR COMPENSATION.-The eligibility of 
covered employees for compensation under the compensation program 
shall be determined in accordance with the provisions of subtitle B as may 
be modified by a law enacted after the date of the submittal of the 
proposal for legislation required by section 3613.  
See. 3612. Establishment of Energy Employees Occupational Illness 
Compensation Fund.  

(a) ESTABLISHMENT.-There is hereby established on the books of 
the Treasury a fund to be known as the "'Energy Employees Occupational 
Illness Compensation Fund" (in this title referred to as the "compensation 
fund").  

(b) AMOUNTS IN COMPENSATION FUND.-The compensation 
fund shall consist of the following amounts: 

(1) Amounts appropriated to the compensation fund pursuant to 
the authorization of appropriations in section 3614(b).  

(2) Amounts transferred to the compensation fund under 
subsection (c).  
(c) FINANCING OF COMPENSATION FUND.-Upon the 

exhaustion of amounts in the compensation fund attributable to the 
authorization of approtiriations in section 3614(b), the Secretary of the 
Treasury shall transfer directly to the compensation fund from the General 
Fund of the Treasury, without further appropriation, such amounts as are 
further necessary to carry out the compensation program.  

(d) USE OF COMPENSATION FUND.-Subject to subsection (e), 
amounts in the compensation fund shall be used to carry out the 
compensation program.  

(e) ADMINISTRATIVE COSTS NOT PAID FROM 
COMPENSATION FUND.-No cost incurred in carrying out the 
compensation program, or in administering the compensation fund, shall 
be paid from the compensation fund or set off against or otherwise 
deducted from any payment to any individual under the compensation 
program.  

(f) INVESTMENT OF AMOUNTS IN COMPENSATION 
FUND.-Amounts in the compensation fund shall be invested in 
accordance with section 9702 of title 31, United States Code, and any 
interest on, and proceeds from, any such investment shall be credited to 
and become a part of the compensation fund.  
Sec. 3613. Legislative Proposal.  

(a) LEGISLATIVE PROPOSAL REQUIRED.--Not later than 
March 15, 2001, the President shall submit to Congress a proposal for 
legislation to implement the compensation program. The proposal for 
legislation shall include, at a minimum, the specific recommendations 
(including draft legislation) of the President for the following:
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(1) The types of compensation and benefits, including lost wages, 
medical benefits, and any lump-sum settlement payments, to be 
provided under the compensation program.  

(2) Any adjustments or modifications necessary to appropriately 
administer the compensation program under subtitle B.  

(3) Whether to expand the compensation program to include other 
illnesses associated with exposure to toxic substances.  

(4) Whether to expand the class of individuals who are members 
of the Special Exposure Cohort (as defined in section 3621(14)).  
(b) ASSESSMENT OF POTENTIAL COVERED EMPLOYEES 

AND REQUIRED AMOUNTS .-The President shall include with the 
proposal for legislation under subsection (a) the following: 

(1) An estimate of the number of covered employees that the 
President determines were exposed in the performance of duty.  

(2) An estimate, for each fiscal year of the compensation program, 
of the amounts to be required for compensation and benefits 
anticipated to be provided in such fiscal year under the compensation 
program.  

Sec. 3614. Authorization of Appropriations.  
(a) IN GENERAL.-Pursuant to the authorization of appropriations in 

section 3103(a), $25,000,000 may be used for purposes of carrying out 
this title.  

(b) COMPENSATION FUND.-There is hereby authorized to be 
appropriated $250,000,000 to the Energy Employees Occupational Illness 
Compensation Fund established by section 3612.  

SUBTITLE B--PROGRAM ADMINISTRATION 

Sec. 3621. Definitions for Program Administration.  
In this title:' 

(1) The term "covered employee" means any of the following: 
(A) A covered beryllium employee.  
(B) A covered ýmployee with cancer.  
(C) To the extent provided in section 3627, a 

covered employee with chronic silicosis (as defined in 
that section).  

(2) The term "atomic weapon" has the meaning given that term 
in section lId. of the Atomic Energy Act of 1954 (42 USC 
2014(d)).  

(3) The term "atomic weapons employee" means an individual 
employed by an atomic weapons employer during a period when 
the employer was processing or producing, for the use by the 
United States, material that emitted radiation and was used in the 
production of an atomic weapon, excluding uranium mining and 
milling.  

(4) The term "atomic weajons employer" means an entity, 
other than the United States, that

(A) processed or pi6duced, for use by the United States, 
material that emitted radiation and was used in the production 
of an atomic weapon, excluding uranium mining and milling; 
and
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(B) is designated by the Secretary of Energy as an atomic 
weapons employer for purposes of the compensation program.  
(5) The term "atomic weapons employer facility" means a 

facility, owned by an atomic weapons employer, that is or was 
used to process or produce, for use by the United States, material 
that emitted radiation and was used in the production of an atomic 
weapon, excluding uranium mining or milling.  

(6) The term "beryllium vendor" means any of the following: 
(A) Atomics International.  
(B) Brush Wellman, Incorporated, and its predecessor, 

Brush Beryllium Company.  
(C) General Atomics.  
(D) General Electric Company.  
(E) NGK Metals Corporation and its predecessors, 

Kawecki-Berylco, Cabot Corporation, BerylCo, and 
'Beryllium Corporation of America.  

(F) Nuclear Materials and Equipment Corporation.  
(G) StarMet Corporation and its predecessor, Nuclear 

Metals, Incorporated.  
(H) Wyman Gordan, Incorporated.  
(I) Any other vendor, processor, or producer of 

beryllium or related products designated as a beryllium 
vendor for purposes of the compensation program under 
section 3622.  

(7) The term "covered beryllium employee" means the 
following, if and only if the employee is determined to have been 
exposed to beryllium in the performance of duty in accordance 
with section 3623(a): 

"(A) A current or former employee (as that term is defined 
in section 8101(1) of title 5, Unitbd States Code) who may 
have been exposed to beryllium at a Department of Energy 
facility or at a facility owned, operated, or occupied by a 
beryllium vendor.  

(B) A current or former employee of
(i) any entity that contracted with the Department of 

Energy to provide management and operation, 
management and integration, or environmental 
remediation of a Department of Energy facility; or 

(ii) any contractor or subcontractor that provided 
services, including construction and maintenance, at 
such a facility.  

(C) A current or former employee of a beryllium vendor, or 
of a contractor or subcontractor of a beryllium vendor, during a 
period when the vendor was engaged in activities related to the 
production or processing of beryllium for sale to, or use by, the 
Department of Energy.  
(8) The term "covered beryllium illness" means any of the 

following: 
(A) Beryllium sensitivity as established by an abnormal 

beryllium lymphocyte proliferation test performed on either 
blood or lung lavage cells.  

(B) Established chronic beryllium disease.
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(C) Any injury, illness, impairment, or disability sustained 
as a consequence of a covered beryllium illness referred to in 
subparagraph (A) or (B).  
(9) The term "covered employee with cancer" means any of the 

following: 
(A) An individual with a specified cancer who is a member 

of the Special Exposure Cohort, if and only if that individual 
contracted that specified cancer after beginning employment at 
a Department of Energy facility (in the case of a Department of 
Energy employee or Department of Energy contractor 
employee) or at an atomic weapons employer facility (in the 
case of an atomic weapons employee).  

(B)(i) An individual with cancer specified in subclause (I), 
(II), or (Il) of clause (ii), if and only if that individual is 
determined to have sustained that cancer in the performance 
of duty in accordance with section 3623(b).  

(ii) Clause (i) applies to any of the following: 
(I) A Department of Energy employee who 

"contracted that cancer after beginning employment 
at a Department of Energy facility.  

(II) A Department of Energy contractor 
employee who contracted that cancer after beginning 
employment at a Department of Energy facility.  

(Ill) An atomic weapons employee who 
contracted that cancer after beginning employment 
at an atomic weapons employer facility.  

(10) The term "Department of Energy" includes the 
predecessor agencies of the Department of Energy, including the 
Manhattan Engineering District.  

(11) The term "Department of Energy contractor employee" 
means any of the following: 

(A) An individual who is or was in residence at a 
Department of Energy facility as a researcher for one or more 
periods aggregating at least 24 months.  

(B) An individual who is or was employed at a Department 
of Energy facility by- 

(i) an entity that contracted with the Department of 
Energy to provide management and operating, management 
and integration, or environmental remediation at the 
facility; or 

(ii) a contractor or subcontractor that provided services, 
including construction and maintenance, at the facility.  

(12) The term "Department of Energy facility" means any 
building, structure, or premise, including the grounds upon which 
such building, structure, or premise is located

(A) in which operations are, or have been, conducted by, or 
on behalf of, the Department of Energy (except for buildings, 
structures, premises, grounds, or operations covered by 
Executive Order No. 12344, dated February 1, 1982 (42 U.S.C.  
7158 note), pertaining to the Naval Nuclear Propulsion 
Program); and
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(B) with regard to which the Department of Energy has or 
had

(i) a proprietary interest; or 
(ii) entered into a contract with an entity to provide 

management and operation, management and integration, 
environmental remediation services, construction, or 
maintenance services.  

(13) The term "established chronic beryllium disease" means 
chronic beryllium disease as established by the following: 

(A) For diagnoses on or after January 1, 1993, beryllium 
sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with 
chronic beryllium disease, including

(i) a lung biopsy showing granulomas or a lymphocytic 
process consistent with chronic beryllium disease; 

(ii) a computerized axial tomography scan showing 
changes consistent with chronic beryllium disease; or 

(iii) pulmonary function or exercise testing showing 
pulmonary deficits consistent with chronic beryllium 
disease.  
(B) For diagnoses before January 1, 1993, the presence of

(i) occupational or environmental history, or 
epidemiologic evidence of beryllium exposure; and 

(ii) any three of the following criteria: 
(I) Characteristic chest radiographic (or 

computed tomography (CT)) abnormalities.  
(II) Restrictive or obstructive lung physiology 

testing or diffusing lung capacity defect.  
(III) Lung pathology consistent with chronic 

beryllium disease.  
(IV) Clinical course consistent with a chronic 

respiratory disorder.  
(V) Immunologic tests showing beryllium 

sensitivity (skin patch test or beryllium blood test 
preferred).  

(14) The term "member of the Special Exposure Cohort" 
means a Department of Energy employee, Department of Energy 
contractor employee, or atomic weapons employee who meets any 
of the following requirements: 

(A) The employee was so employed for a number of work 
days aggregating at least 250 work days before February 1, 
1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, and, 
during such employment

(i) was monitored through the use of dosimetry badges 
for exposure at the plant of the external parts of employee's 
body to radiation; or 

(ii) worked in ajob that had exposures comparable to a 
job that is or was monitored through the use of dosimetry 
badges.  
(B) The employee was so employed before January 1, 1974, 

by the Department of Energy or a Department of Energy
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contractor or subcontractor on Amchitka Island, Alaska, and 
was exposed to ionizing radiation in the performance of duty 
related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  

(C)(i) Subject to clause (ii), the employee is an individual 
designated as a member of the Special Exposure Cohort by 
the President for purposes of the compensation program 
under section 3626.  

(ii) A designation under clause (i) shall, unless 
Congress otherwise provides, take effect on the date that is 
180 days after the date on which the President submits to 
Congress a report identifying the individuals covered by the 
designation and describing the criteria used in designating 
those individuals.  

(15) The term "occupational illness" means a covered 
beryllium illness, cancer referred to in section 3621(9)(B), 
specified cancer, or chronic silicosis, as the case may be.  

(16) The term "radiation" means ionizing radiation in the form 
of

(A) alpha particles; 
(B) beta particles; 
(C) neutrons; 
(D) gamma rays; or 
(E) accelerated ions'or subatomic particles from accelerator 

machines.  
(17) The term "specified cancer" means any of the following: 

(A) A specified disease, as that term is defined in section 
4(b)(2) of the Radiation Exposure Compensation Act (42 USC 
2210 note).  

(B) Bone cancer.  
(18) The term 'survivor" means any individual or individuals 

eligible to receive compensation pursuant to section 8133 of title 5, 
United States Code.  

Sec. 3622. Expansion of List of Beryllium Vendors.  
. Not later than December 31, 2002, the President may, in consultation 

with the Secretary of Energy, designate as a beryllium vendor for 
purposes of section 3621(6) any vendor, processor, or producer of 
beryllium or related products not previously listed under or designated for 
purposes of such section 3621(6) if the President finds that such vendor, 
processor, or producer has been engaged in activities related to the 
production or processing of beryllium for sale to, or use by, the 
Department of Energy in a mrnner similar to the entities listed in such 
section 3621(6).  
Sec. 3623. Exposure in the Performance of Duty.  

(a) BERYLLIUM.-A covered beryllium employee shall, in the 
absence of substantial evidence to the contrary, be determined to have 
been exposed to beiyllium in the performance of duty for the purposes of 
the compensation program if, and only if, the covered beryllium employee 
was

(1) employed at a Department of Energy facility; or 
(2) present at a Department of Energy facility, or a facility owned 

and operated by a beryllium vendor, because of employment by the
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United States, a beryllium vendor, or a contractor or subcontractor of 
the Department of Energy, during a period when beryllium dust, 
particles, or vapor may have been present at such facility.  
(b) CANCER.-An individual with cancer specified in subclause (I), 

(II), or (III) of section 3621(9)(B)(ii) shall be determined to have 
sustained that cancer in the performance of duty for purposes of the 
compensation program if, and only if, the cancer specified in that 
subclause was at least as likely as not related to employment at the facility 
specified in that subclause, as determined in accordance with the 
guidelines established under subsection (c).  

(c) GUIDELINES.
(1) For purposes of the compensation program, the President shall 

by regulation establish guidelines for making the determinations 
required by subsection (b).  

(2) The President shall establish such guidelines after technical 
review by the Advisory Board on Radiation and Worker Health under 
section 3624. " 

(3) Such guidelines shall
(A) be based on the radiation dose received by the employee 

(or a group of employees performing similar work) at such facility 
and the upper 99 percent confidence interval of the probability of 
causation in the radioepidemiological tables published under 
section 7(b) of the Orphan Drug Act (42 USC 241 note), as such 
tables may be updated under section 7(b)(3) of such Act from time 
to time; 

(B) incorporate the methods established under subsection (d); 
and 

(C) take into consideration the, type of cancer, past 
health-related activities (such as smoking), information on the risk 
of developing a radiation-related cancer from workplace exposure, 
and other relevant factors.  

(d) METHODS FOR RADIATION DOSE RECONSTRUCTIONS.
(1) The President shall, through any Federal agency (other than the 

Department of Energy) or official (other than the Secretary of Energy 
or any other official within the Department of Energy) that the 
President may designate, establish by regulation methods for arriving 
at reasonable estimates of the radiation doses received by an 
individual specified in subparagraph (B) of section 3621(9) at a 
facility specified in that subparagraph by each of the following 
employees: 

(A) An employee who was not monitored for exposure to 
radiation at such facility.  

(B) An employee who was monitored inadequately for 
exposure to radiation at such facility.  

(C) An employee whose records of exposure to radiation at 
such facility are missing or incomplete.  
(2) The President shall establish an independent review process 

using the Advisory Board on Radiation and Worker Health to
(A) assess the methods established under paragraph (1); and 
(B) verify a reasonable sample of the doses established under 

paragraph (1).
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* (e) INFORMATION ON RADIATION DOSES.
(1) The Secretary of Energy shall provide, to each covered 

employee with cancer specified in section 3621(9)(B), information 
specifying the estimated radiation dose of that employee during each 
employment specified in section 3621(9)(B), whether established by a 
dosimetry reading, by a method established under subsection (d), or by 
both a dosimetry reading and such method. 

(2) The Secretary of Health and Human Services and the Secretary 
of Energy shall each make available to researchers and the general 
public information on the assumptions, methodology, and data used in 
establishing radiation doses under subsection (d). The actions taken 
under this paragraph shall be consistent with the protection of private 
medical records.  

See. 3624. Advisory Board on Radiation and Worker Health.  
(a) ESTABLISHMENT.

(1) Not later than 120 days after the date of the enactment of this 
Act, the President shall establish and appoint an Advisory Board on 
Radiation and Worker Health (in this section referred to as the 
"Board").  

(2) The President shall make appointments to the Board in 
consultation with organizations with expertise on worker health issues 
in order to ensure that the membership of the Board reflects a balance 
of scientific, medical, and worker perspectives.  

(3) The President shall designate a Chair for the Board from 
among its members.  
(b) DUTIES.-The Board shall advise the President on

(1) the development of guidelines under section 3623(c); 
(2) the scientific validity and quality of dose estimation and 

reconstruction efforts being performed for purposes of the 
compensation program; and 

(3) such other maitters related to radiation and worker health in 
Department of Energy facilities as the President considers appropriate.  
(c) STAFF.

(1) The President shall appoint a staff to facilitate the work of the 
Board. The staff shall be-headed by a Director who shall be appointed 
under subchapter VIII of chapter 33 of title 5, United States Code.  

(2) The President may accept as staff of the Board personnel on 
detail from other Federal agencies. The detail of personnel under this 
paragraph may be on a nonreimbursable basis.  
(d) EXPENSES.L-Members of the Board, other than full-time 

employees of the United States, while attending meetings of the Board or 
while otherwise serving at the request of the President, while serving 
away from their homes or regular places of business, shall be allowed 
travel and meal expenses, including per diem in lieu of subsistence, as 
authorized by sectiofi 5703 of title 5, United States Code, for individuals 
in the Government serving without pay.  
Sec. 3625. Responsibilities of Secretary of Health and Human 
Services.  

The Secretary of Health and Human Services shall carry out that 
Secretary's responsibilities with respect to the compensation program with 
the assistance of the Director of the National Institute for Occupational 
Safety and Health
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Sec. 3626. Designation of Additional Members of Special Exposure 
Cohort.  

(a) ADVICE ON ADDITIONAL MEMBERS.
- (1) The Advisory Board on Radiation and Worker Health under 

section 3624 shall advise the President whether there is a class of 
employees at any Department of Energy facility who likely were 
exposed to radiation at that facility but for whom it is not feasible to 
estimate with sufficient accuracy the radiation dose they received.  

(2) The advice of the Advisory Board on Radiation and Worker 
Health under paragraph (1) shall be based on exposure assessments by 
radiation health professionals, information provided by the 
Department of Energy, and such other information as the Advisory 
Board considers appropriate.  

(3) The President shall request advice under paragraph (1) after 
consideration of petitions by classes of employees described in that 
paragraph for such advice. The President shall consider such petitions 
pursuant to procedures established by the President.  
(b) DESIGNATION OF ADDITIONAL MEMBERS.-Subject to the 

provisions of section 3621(14)(C), the members of a class of employees at 
a Department of Energy facility may be treated as members of the Special 
Exposure Cohort for purposes of the compensation program if the 
President, upon recommendation of the Advisory Board on Radiation and 
Worker Health, determines that

(1) it is not feasible to estimate with sufficient accuracy the 
radiation dose that the class received; and 

(2) there is a reasonable likelihood that such radiation dose may 
have endangered the health of members of the class.  
(c) ACCESS TO INFORMATION.-The Secretary of Energy shall 

provide, in accordance with law, the Secretary of Health and Human 
Services and the members and staff of the Advisory Board on Radiation 
and Worker Health access to relevant information on worker exposures, 
including access to Restricted Data (as defined in section 1 ly. of the 
Atomic Energy Act of 1954 (42 USC 2014(y)). 
Sec. 3627. Separate Treatment of Chronic Silicosis.  

(a) SENSE OF CONGRESS.-Congress finds that employees who 
worked in Department of Energy test sites and later contracted chronic 
silicosis should also be considered for inclusion in the compensation 
program. Recognizing that chronic silicosis resulting from exposure to 
silica is not a condition unique to the nuclear weapons industry, it is not 
the intent of Congress with this title to establish a precedent on the 
question of chronic silicosis as a compensable occupational disease.  
Consequently, it is the sense of Congress that a further determination by 
the President is appropriate before these workers are included in the 
compensation program.  

(b) CERTIFICATION BY PRESIDENT.-A covered employee with 
chronic silicosis shall be treated as a covered employee (as defined in 
section 3621 (1)) for the purposes of the compensation program required 
by section 3611 unless the President submits to Congress not later than 
180 days after the date of the enactment of this Act the certification of the 
President that there is insufficient basis to include such employees. The 
President shall submit with the certification any recommendations about 
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the compensation program with respect to covered employees with 
chronic silicosis as the President considers appropriate.  

(c) EXPOSURE TO SILICA IN THE PERFORMANCE OF 
DUTY.-A covered employee shall, in the absence of substantial evidence 
to the contrary, be determined to have been exposed to silica in the 
performance of duty for the purposes of the compensation program if, and 
only if, the employee was present for a number of work days aggregating 
at least 250 work days dunng the mining of tunnels at a Department of 
Energy facility located in Nevada or Alaska for tests or experiments 
related to an atomic weapon.  

(d) COVERED EMPLOYEE WITH CHRONIC SILICOSIS.-For 
purposes of this title, the term "covered employee with chronic silicosis" 
means a Department of Energy employee, or a Department of Energy 
contractor employee, with chronic silicosis who was exposed to silica in 
the performance of duty as determined under subsection (c).  

(e) CHRONIC SILICOSIS.-For purposes of this title, the term 
"chronic silicosis" means a nonmalignant lung disease if

(1) the initial occupational exposure to silica dust preceded the 
onset of silicosis by at least 10 years; and 

(2) a written diagnosis of silicosis is made by a medical doctor and 
is accompanied by

(A) a chest radiograph, interpreted by an individual certified by 
the National Institute for Occupational Safety and Health as a B 
reader, classifying the existence of pneumoconioses of category 
1/1 or higher; 

(B) results from a computer assisted tomograph or other 
imaging technique that are consistent with silicosis; or 

(C) lung biopsy findings consistent with silicosis.  
Sec. 3628. Compensation and Benefits to be Provided 

(a) COMPENSATION PROVIDED.
(1) Except as provided in paragraph (2), a covered employee, or 

the survivor of that covered employee if the employee is deceased, 
shall receive compensation for the disability or death of that employee 
from that employee's occupational illness in the amount of $150,000.  

(2) A covered employee shall, to the extent that employee's 
occupational illness is established beryllium sensitivity, receive 
beryllium sensitivity monitoring under subsection (c) in lieu of 
compensation under paragraph (1). 
(b) MEDICAL BENEFITS.-A covered employee shall receive 

medical benefits under section 3629 for that employee's occupational 
illness.  

(c) BERYLLIUM SENSITIVITY MONITORING.-An individual 
receiving beryllium sensitivity monitoring under this subsection shall 
receive the following: 

(1) A thorough medical examination to confirm the nature and 
extent of the individual's established beryllium sensitivity.  

(2) Regular medical examinations thereafter to determine whether 
that individual has developed established chronic beryllium disease.  
(d) PAYMENT FROM COMPENSATION FUND.-The 

compensation provided under this section, when authorized or approved 
by the President, shall be paid from the compensation fund established 
under section 3612.
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(e) SURVIVORS.
(1) Subject to the provisions of this section, if a covered employee 

dies before the effective date specified in subsection (f), whether or 
not the death is a result of that employee's occupational illness, a 
survivor of that employee may, on behalf of that survivor and any 
other survivors of that employee, receive the compensation provided 
for under this section.  

(2) The right to receive compensation under this section shall be 
afforded to survivors in the same order of precedence as that set forth 
in section 8109 of title 5, United States Code.  

S(f) EFFECTIVE DATE.-This section shall take effect on July 31, 
2001, unless Congress otherwise provides in an Act enacted before that 
date.  
Sec. 3629. Medical Benefits.  

(a) MEDICAL BENEFITS PROVIDED.-The United States shall 
furnish, to an individual receiving medical benefits under this section for 
an illness, the services, appliances, and supplies prescnbed or 
recommended by a qualified physician for that illness, which the 
President considers likely to cure, give relief, or reduce the degree or the 
period of that illness.  

(b) PERSONS FURNISHING BENEFITS.
(1) These services, appliances, and supplies shall be furnished by 

or on the order of United States medical officers and hospitals, or, at 
the individual's option, by or on the order of physicians and hospitals 
designated or approved by the President.  

(2) The individual may initially select a physician to provide 
medical services, appliances, and supplies under this section in 
accordance with such regulations and instructions as the President 
considers necessary.  
(c) TRANSPORTATION AND EXPENSES.-The individual may be 

furnished necessary and reasonable transportation and expenses incident 
to the securing of such services, appliances, and supplies.  

(d) COMMENCEMENT OF BENEFITS.-An individual receiving 
benefiti under this section shall be furnished those benefits as of the date 
on which that individual submitted the claim for those benefits in 
accordance with this title.  

(e) PAYMENT FROM COMPENSATION FUND.-The benefits 
provided under this section, when authorized or approved by the 
President, shall be paid from the compensation fund established under 
section 3612.  

(f) EFFECTIVE DATE.-This section shall take effect on July 31, 
2001, unless Congress otherwise provides in an Act enacted before that 
date.  
Sec. 3630. Separate Treatment or Certain Uranium Employees.  

(a) COMPENSATION PROVIDED.-An individual who receives, or 
has received, $100,000 under section 5 of the Radiation Exposure 
Compensation Act (42 U.S.C. 2210 note) for a claim made under that Act 
(hereafter in this section referred to as a "covered uranium employee"), or 
the survivor of that covered uranium employee if the employee is 
deceased, shall receive compensation under this section in the amount of 
$50,000.
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(b) MEDICAL BENEFITS.-A covered uranium employee shall 
receive medical benefits under section 3629 for the illness for which that 
employee received $100,000 under section 5 of that Act.  

(c) COORDINATION WITH RECA.-The compensation and benefits 
provided in subsections (a) and (b) are separate from any compensation or 
benefits provided under that Act.  

(d) PAYMENT FROM COMPENSATION FUND.-The 
compensation provided under this section, when authorized or approved 
by the President, shall be paid from the compensation fund established 
under section 3612.  

(e) SURVIVORS.
(1) Subject to6the provisions of this section, if a covered uranium 

employee dies before the effective date specified in subsection (g), 
whether or not the death is a result of the illness specified in 
subsection (b), a survivor of that employee may, on behalf of that 
survivor and any other survivors of that employee, receive the 
compensation provided for under this section.  

(2) The right to receive compensation under this section shall be 
afforded to survivors in the same order of precedence as that set forth 
in section 8109 of title 5, United States Code.  
(f) PROCEDURES REQUIRED.-The President shall establish 

procedures to identify and notify each covered uranium employee, or the 
survivor of that covered uranium employee if that employee is deceased, 
of the availability of compensation and benefits under this section.  

(g) EFFECTIVE DATE.-This section shall take effect on July 31, 
2001, unless Congress otherwise provides in an Act enacted before that 
date.  
Sec. 3631. Assistance for Claimants and Potential Claimants.  

(a) ASSISTANCE FOR CLAIMANTS.-The President shall, upon the 
receipt of a request for assistance from a claimant under the compensation 
program, provide assistance to the claimant in connection with the claim, 
including

(1) assistance in securing medical testing and diagnostic services 
necessary to establish the existence of a covered beryllium illness, 
chronic silicosis, or cancer; and 

(2) such other assistance as may be required to develop facts 
pertinent to the claim.  
(b) ASSISTANCE FOR POTENTIAL CLAIMANTS.-The President 

shall take appropriate actions to inform and assist covered employees who 
are potential claimants under the compensation program, and other 
potential claimants under the conipensation program, of the availability of 
compensation under the compensation program, including actions to

(1) ensure the ready availability, in paper and electronic format, of 
forms necessary for making claims; 

(2) provide such covered employees and other potential claimants 
with information and other support necessary for making claims, 
including

(A) medical protocols for medical testing and diagnosis to 
establish the existence of a covered beryllium illness, chronic 
silicosis, or cancer; and ' 

(B) lists of vendors approved for providing laboratory services 
related to such medical testing and diagnosis; and
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(3) provide such additional assistance to such covered employees 
and other potential claimants as may be required for the development 
of facts pertinent to a claim.  
(c) INFORMATION FROM BERYLLIUM VENDORS AND 

OTHER CONTRACTORS.-As part of the assistance program provided 
under subsections (a) and (b), and as permitted by law, the Secretary of 
Energy shall, upon the request of the President, require a beryllium 
vendor or other Department of Energy contractor or subcontractor to 
provide information relevant to a claim or potential claim under the 
compensation program to the President.  

SUBTITLE C-TREATMENT, COORDINATION, 
AND FORFEITURE OF COMPENSATION AND BENEFITS 

Sec. 3641. Offset for Certain Payments.  
A payment of compensation to an individual, or to a survivor of that 

individual, under subtitle B shall be offset by the amount of any payment 
made pursuant to a final award or settlement on a claim (other than a 
claim for worker's compensation), against any person, that is based on 
injuries incurred by that individual on account of the exposure of a 
covered beryllium employee, covered employee with cancer, covered 
employee with chronic silicosis (as defined in section 3627), or covered 
uranium employee (as defined in section 3630), while so employed, to 
beryllium, radiation, silica, or radiation, respectively.  
Sec. 3642. Subrogation of the United States.  

Upon payment of compensation under subtitle B, the United States is 
subrogated for the amount of the payment to a right or claim that the 
individual to whom the payment was made may have against any person 
on account of injuries referred to in section 3641.  
Sec. 3643. Payment in Full Settlement of Claims.  

The acceptance by an individual of payment of compensation under 
subtitle B with respect to a covered employee shall be in full satisfaction 
of all claims of or on behalf of that individual against the United States, 
against a Department of Energy contractor or subcontractor, beryllium 
vendor, or atomic weapons employer, or against any person with respect 
to that person's performance of a contract with the United States, that 
arise out of an exposure referred to in section 3641.  
See. 3644. Exclusivity of Remedy Against the United States and 
Against Contractors and Subcontractors.  

(a) IN GENERAL-The liability of the United States or an 
instrumentality of the United States under this title with respect to a 
cancer (including a specified cancer), chronic silicosis, covered beryllium 
illness, or death related thereto of a covered employee is exclusive and 
instead of all other liability

(1) of
(A) the United States; 
(B) any instrumentality of the United States; 
(C) a contractor that contracted with the Department of Energy 

to provide management and operation, management and 
integration, or environmental remediation of a Department of 
Energy facility (in its capacity as a contractor); 
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(D) a subcontractor that provided services, including 
construction, at a Department of Energy facility (in its capacity as 
a subcontractor); and 

(E) an employee, agent, or assign of an entity specified in 
subparagraphs (A) through (D); 
(2) to

(A) the covered employee; 
(B) the covered employee's legal representative, spouse, 

dependents, survivors, and next of kin; and 
(C) any other person, including any third party as to whom the 

covered employee, or the covered employee's legal representative, 
spouse, dependents, survivors, or next of kin, has a cause of action 
relating to the cancer (including a specified cancer), chronic 
silicosis, covered beryllium illness, or death, otherwise entitled to 
recover damages from the United States, the instrumentality, the 
contractor, the subcontractor, or the employee, agent, or assign of 
one of them, because of the cancer (including a specified cancer), 
chronic silicosis, covered beryllium illness, or death in any 
proceeding or action including a direct judicial proceeding, a civil 
action, a proceeding in admiralty, or a proceeding under a tort 
liability statute or the common law.  

(b) APPLICABILITY.-This section applies to all cases filed on or 
after the date of the enactment of this Act.  

(c) WORKERS' COMPENSATION.-This section does not apply to 
an administrative or judicial proceeding under a Federal or State workers' 
compensation law.  
Sec. 3645. Election of Remedy for Beryllium Employees and Atomic 
Weapons Employees., 

(a) ELECTION TO FILE SUIT.-If a tort case is filed after the date of 
the enactment of this Act, alleging a claim referred to in section 3643 
against a beryllium vendor or atomic weapons employer, the plaintiff shall 
not be eligible for compensation or benefits under subtitle B unless the 
plaintiff files such case within the applicable time limits in subsection (b).  

(b) APPLICABLE TIME LIMITS.-A case described in subsection (a) 
shall be filed not later than the later of

(1) the date that is 30 months after the date of the enactment of this 
Act; or 

(2) the date that is 30 months after the date the plaintiff first 
becomes aware that an illness covered by subtitle B of a covered 
employee may be connected to the exposure of the covered employee 
in the performance of duty.  
(c) DISMISSAL OF CLAIMS.-Unless a case filed under 

subsection (a) is dismissed prior to the time limits in subsection (b), the 
plaintiff shall not be eligible for compensation undersubtitle B.  

(d) DISMISSAL OF PENDING SUIT.-If a tort case was filed on or 
before the date of the enactment of this Act, alleging a claim referred to in 
section 3643 against a beryllium vendor or atomic weapons employer, the 
plaintiff shall not be eligible for compensation or benefits under subtitle B 
unless the plaintiff dismisses such case not later than December 31, 2003.  

(e) WORKERS' COMPENSATION.-This section does not apply to 
an administrative or judicial proceeding under a State or Federal workers' 
compensation law.
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Sec. 3646. Certification of Treatment of Payments under Other 
Laws." 

Compensation or benefits provided to an individual under subtitle B
(1) shall be treated for purposes of the internal revenue laws of the 

United States as damages for human suffering; and 
(2) shall not be included as income or resources for purposes of 

determining eligibility to receive benefits descnbed in section 
3803(c)(2)(C) of title 31, United States Code, or the amount of such 
benefits.  

See. 3647. Claims Not Assignable or Transferable; Choice of 
Remedies.  

(a) CLAIMS NOT ASSIGNABLE OR TRANSFERABLE.-No claim 
cognizable under subtitle B shall be assignable or transferable.  

(b) CHOICE OF REMEDIES.-No individual may receive more than 
one payment of compensation under subtitle B.  
Sec. 3648. Attorney Fees.  

(a) GENERAL RULE.-Notwithstanding any contract, the 
representative of an individual may not receive, for services rendered in 
connection with the claim of an individual under subtitle B, more than 
that percentage specified in subsection (b) of a payment made under 
subtitle B on such claim.  

(b) APPLICABLE PERCENTAGE LIMITATIONS.-The percentage 
referred to in subsection (a) is

(1) 2 percent for the filing of an initial claim; and 
(2) 10 percent with respect to any claim with respect to which a 

representative has made a contract for services before the date of the 
enactment'of this Act.  
(c) PENALTY.-Any such representative who violates this section 

shall be fined not more than $5,000.  
Sec. 3649. Certain Claims Not Affected by Awards of Damages.  

A payment under subtitle B shall not be considered as any form of 
compensation or reimbursement for a loss for purposes of imposing 
liability on any individual receiving such payment, on the basis of such 
receipt, to repay any insurance carrier for insurance payments, or to repay 
any person on account of worker's compensation payments; and a 
payment under subtitle B shall not affect any claim against an insurance 
carrier with respect to insurance or against any person with respect to 
worker's compensation.  
Sec. 3650. Forfeiture of Benefits by Convicted Felons.  

(a) FORFEITURE OF COMPENSATION.-Any individual convicted 
of a violation of section 1920 of title 18, United States Code, or any other 
Federal or State criminal statute relating to fraud in the application for or 
receipt of any benefit under subtitle B or under any other Federal or State 
workers' compensation law, shall forfeit (as of the date of such 
conviction) any entitlement to any compensation or benefit under subtitle 
B such individual would otherwise be awarded for any injury, illness or 
death covered by subtitle B for which the time of injury was on or before 
the date of the conviction.  

(b) INFORMATION.-Notwithstanding section 552a of title 5, United 
States Code, or any other Federal or State law, an agency of the United 
States, a State, or a political subdivision of a State shall make available to 
the President, upon written request from the President and if the President 
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requires the information to carry out this section, the names and Social 
Security account numbers of individuals confined, for conviction of a 
felony, in a jail, prison, or other penal institution or correctional facility 
under the jurisdiction of that agency.  
Sec. 3651. Coordination with Other Federal Radiation Compensation 
Laws.  

Except in accordance with section 3630, an individual may not receive 
compensation or benefits under the compensation program for cancer and 
also receive compensation under the Radiation Exposure Compensation 
Act (42 U.S.C. 2210 note) or section 1112(c) of title 38, United States 
Code.  

SUBTITLE D--ASSISTANCE IN STATE WORKERS' 
COMPENSATION PROCEEDINGS 

Sec. 3661. Agreements with States.  
(a) AGREEMENTS AUTHORIZED.-The Secretary of Energy 

(hereafter in this section referred to as the "Secretary") may enter into 
agreements with the chief executive officer of a State to provide 
assistance to a Department of Energy contractor-employee in filing a 
claim under the appropriate State workers' compensation system 

(b) PROCEDURE.-Pursuant to agreements under subsection (a), the 
Secretary may

(1) establish procedures under which an individual may submit an 
application for review and assistance under this section; and 

(2) review an application submitted under this section and 
determine whether the applicant submitted reasonable evidence that

(A) the application was filed by or on behalf of a Department 
of Energy contractor employee or employee's estate; and 

(B) the illness or death of the Department of Energy contractor 
employee may have been related to employment at a Department 
of Energy facility.  

(c) SUBMIITAL OF APPLICATIONS TO PANELS.-If provided in 
an agreement under subsection (a), and if the Secretary determines that 
the applicant submitted reasonable evidence under subsection (b)(2), the 
Secretary shall submit the application to a physicians panel established 
under subsection (d). The Secretary'shall assist the employee in obtaining 
additional evidence within the control of the Department of Energy and 
relevant to the panel's deliberations.  

(d) COMPOSITION AND OPERATION OF PANELS.
(1) The Secretary shall inform the Secretary of Health and Human 

Services of the number of physicians panels the Secretary has 
determined to be appropriate to administer this section, the number of 
physicians needed for each panel, and the area of jurisdiction of each 
panel. The Secretary may determine to have only one panel.  

.(2)(A) The Secretary of Health and Human Services shall 
appoint panel members with experience and competency in 
diagnosing occupational illnesses under section 3109 of title 5, 
United States Code.  

(B) Each member of a panel shall be paid at the rate of pay 
payable for level III of the Executive Schedule for each day
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(including travel time) the member is engaged in the work of a 
panel.  
(3) A panel shall review an application submitted to it by the 

Secretary and determine, under guidelines established by the 
Secretary, by regulation, whether the illness or death that is the subject 
of the application arose out of and in the course of employment by the 
Department of Energy and exposure to a toxic substance at a 
Department of Energy facility.  

(4) At the request of a panel, the Secretary and a contractor who 
employed a Department of Energy contractor employee shall provide 
additional information relevant to the panel's deliberations. A panel 
may consult specialists in relevant fields as it determines necessary.  

(5) Once a panel has made a determination under paragraph (3), it 
shall report to the Secretary its determination and the basis for the 
deternmnation.  

(6) A panel established under this subsection shall not be subject 
to the Federal Advisory Committee Act (5 USC App.).  
(e) ASSISTANCE.-If provided in an agreement under subsection (a)

(1) the Secretary shall review a panel's determination made under 
subsection (d), information the panel considered in reaching its 
determination, any relevant new information not reasonably available 
at the time of the panel's deliberations, and the basis for the panel's 
determination; 

(2) as a result of the review under paragraph (1), the Secretary 
shall accept the panel's determination in the absence of significant 
evidence to the contrary; and 

(3) if the panel has made a positive determination under 
subsection (d) and the Secretary accepts the determination under 
paragraph (2), or the panel has made a negative determination under 
subsection (d) and the Secretary finds significant evidence to the 
contrary

(A) the Secretary shall assist the applicant to file a claim under 
the appropriate State workers' compensation system based on the 
health condition that was the subject of the determination; 

(B) the Secretary thereafter
(i) may not contest such claim; 
(ii) may not contest an award made regarding such claim; 

and 
(iii) may, to the extent permitted by law, direct the 

Department of Energy contractor who employed the applicant 
not to contest such claim or such award, unless the Secretary 
finds significant new evidence to justify such contest; and 
(C) any costs of contesting a claim or an award regarding the 

claim incurred by the contractor who employed the Department of 
Energy contractor employee who is the subject of the claim shall 
not be an allowable cost under a Department of Energy contract.  

(f) INFORMATION.-At the request of the Secretary, a contractor 
who employed a Department of Energy contractor employee shall make 
available to the Secretary and the employee information relevant to 
deliberations under this section.  

(g) GAO REPORT.-Not later than February 1, 2002, the Comptroller 
General shall submit to Congress a report on the implementation by the
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Department of Energy of the provisions of this section and of the 
effectiveness of the program under this section in assisting Department of 
Energy contractor employees in obtaining compensation for occupational 
illness.  

4. NATIONAL DEFENSE AUTHORIZATION ACT FOR 

FISCAL YEAR 2000 

Public Law 106-65 113 Stat. 927 

October 5, 1999 

Sec. 3134. Procedures for Meeting Tritium Production 
Requirements.  

(a) PRODUCTION OF NEW TRITIUM-The Secretary of Energy 
shall produce new tritium to meet the requirements of the Nuclear 
Weapons Stockpile Memorandum at the Tennessee Valley Authority 
Watts Bar or Sequoyah nuclear power plants consistent with the 
Secretary's December 22, 1998, decision document designating the 
Secretary's preferred tritium production technology.  

(b) SUPPORT-To support the method of tritium production set forth 
in subsection (a), the Secretary shall design and construct a new tritium 
extraction facility in the H-Area of the Savannah River Site, Aiken, South 
Czirolina.  

(c) DESIGN AND ENGINEERING DEVELOPMENT-The Secretary 
shall

(1) complete preliminary designrand engineering development of 
the Accelerator Production of Tritium technology design as a backup 
source of tritium to the source set forth in subsection (a) and 
consistent with the Secretary's December 22, 1998, decision 
document; and 

(2) make available those funds necessary to-complete engineering 
development and demonstration, preliminary design, and detailed 
design of key elements of the system consistent with the Secretary's 
decision document of December 22, 1998.
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5. STROM THURMOND NATIONAL DEFENSE 
AUTHORIZATION ACT FOR 

FISCAL YEAR 1999

Public Law 105-261 112 Stat. 2247

October 17, 1998

42 USC 5842 note.  

42 USC 5842 note.

Sec. 3134. Licensing of Certain Mixed Oxide Fuel Fabrication and 
Irradiation Facilities 

(a) LICENSE REQUIREMENT-Section 202 of the Energy 
Reorganization Act of 1974 (42 USC 5842) is amended by adding at the 
end the following new paragraph: 

"(5) Any facility under a contract with and for the account of the 
Department of Energy that is utilized for the express purpose of 
fabricating mixed plutonium-uranium oxide nuclear reactor fuel for 
use in a commercial nuclear reactor licensed under such Act, other 
than any such facility t hat is utilized for research, development, 
demonstration, testing, or analysis purposes.". , , 
(b) AVAILABILITY OF FUNDS FOR LICENSING BY 

NRC-Section 210 of the Department of Energy Authorization Act of 
1981 (42 USC 7272) shall not apply to any licensing activities required 
pursuant to section 202(5) of the Energy Reorganization Act of 1974 (42 
USC 5842), as added by subsection (a)., 

(c) APPLICABILITY OF OCCUPATIONAL SAFETY AND 
HEALTH REQUIREMENTS TO ACTIVITIES UNDER LICENSE-Any 
activities carried out under a license required pursuant to section 202(5) 
of the Energy Reorganization Act of 1974 (42 USC 5842), as added by 
subsection (a), shall be subject to regulation under the Occupational 
Safety and Health Act of 1970 (29 USC 651 et seq.).  

Sec. 3155. Disposition of Surplus Defense Plutonium at Savannah 
River Site, Aiken, South Carolina.  

(a) CONSULTATION REQUIRED.-The Secretary of Energy shall 
consult with the Governor of the State of South Carolina regarding any 
decisions or plans of the Secretary related to the disposition of surplus 
defense plutonium and defense plutonium materials located at the 
Savannah River Site, Aiken, South Carolina.  

(b) NOTICE REQUIRED.-For each shipment of defense plutonium 
or defense plutonium materials to the Savannah River Site, the Secretary 
shall, not less than 30 days before the commencement of such shipment, 
submit to the congressional defense committees a report providing notice 
of such shipment.  

(c) PLAN FOR DISPOSITION.-The Secretary shall prepare a plan 
for disposal of the surplus defense plutonium and defense plutonium 
materials currently located at the Savannah River Site and for disposal of 
defense plutonium and defense plutonium materials to be shipped to the 
Savannah River Site in the future. The plan shall include the following: 

(1) A review of each option considered for such disposal.
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(2) An identification of the preferred option for such disposal.  
(3) With respect to the facilities for such disposal that are required 

by the Department of Energy's Record of Decision for the Storage and 
Disposition of Weapons-Usable Fissile Materials Final Programmatic 
Environmental Impact Statement dated January 14, 1997

(A) a statement of the cost of construction and operation of 
such facilities; 

(B) a schedule for the expeditious construction of such 
facilities, including milestones; and 

(C) a firm schedule for funding the cost of such facilities.  
(4) A specification of the means by which all such defense 

plutomum and defense plutonium materials will be removed in a 
timely manner from the Savannah River Site for storage or disposal 
elsewhere.  
(d) PLAN FOR ALTERNATIVE DISPOSITION.-If the Secretary 

determines not to proceed at the Savannah River Site with construction of 
the plutonium immobilization plant, or with the mixed oxide fuel 
fabrication facility, the Secretary shall prepare a plan that identifies a 
disposition path for all defense plutonium and defense plutonium 
materials that would otherwise have been disposed of at such plant or 
such facility, as applicable.  

Deadline (e) SUBMISSION OF PLANS -Not later than February 1, 2002, the 
Secretary shall submit to Congress the plan required by subsection (c) 
(and the plan prepared under subsection (d), if applicable).  

(f) LIMITATION ON PLUTONIUM SHIPMENTS.-If the Secretary 
does not submit to Congress the plan required by subsection (c) (and the 
plan prepared under subsection (d), if applicable) by February 1, 2002, 
the Secretary shall be prohibited from shipping defense plutonium or 
defense plutonium materials to the Savannah River Site during the period 
beginning on February 1, 2002, and ending on the date on which such 
plans are submitted to Congress.  

(g) RULE OF CONSTRUCTION.-Nothing in this section may be 
construed to prohibit or limit the Secretary from shipping defense 
plutonium or defense plutonium materials to sites other than the Savannah 
River Site during the period referred to in subsection (f) or any other 
period.  

(h) ANNUAL REPORT ON FUNDING FOR FISSILE MATERIALS 
DISPOSITION ACTIVITIES.-The Secretary shall include with the 
budget justification materials submitted to Congress in support of the 
Department of Energy budget for each fiscal year (as submitted with the 
budget of the President under section 1105(a) of title 31, United States 
Code) a report setting forth the extent to which amounts requested for the 
Department for such fiscal year for fissile materials disposition activities 
will enable the Department to meet commitments for the disposition of 
surplus defense plutonium and defense plutonium materials located at the 
Savannah River Site, and for any other fissile matenals disposition 
activities, in such fiscal year.
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